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CURRENT TOPICS. 





R. HAMMOND contributes to the December 
number of the North American Review an in- 
teresting article on ‘‘ Madness and Murder.” It is 
statistical rather than theoretical. The writer says 
the propensity to kill something exists in every 
human mind. That there is no such thing as a 
murder without motive, although the actuating 
motive may be altogether inadequate from a nor- 
mal standpoint. He shows that many suicides and 
murders are simply the result of imitation. He 
gives considerable attention to the subject of ‘‘rea- 
soning mania,” in which class we should be in- 
clined to include the ‘‘ Baconians.” Among rea- 
soning maniacs he puts the Whitechapel murderer, 
although he admits that the murders may have 
been committed by several independent imitators. 
He speaks of the excitement as a very powerful in- 
centive with certain morbidly constituted minds, 
and ‘‘apparently the chief motive in some notable 
series of crimes.” Of the Whitechapel murder he 
forcibly says: ‘‘I am inclined however to think 
that the perpetrator is a reasoning maniac, one who 
has received, or imagines he has received, some in- 
jury from the class of women upon which his 
crimes are committed; or who has assumed the 
role of the reformer, and who thinks he can anni- 
hilate them one by one, or strike such terror into 
those that remain that they will hasten to abandon 
their vicious mode of life. He is probably a per- 
son whose insanity is not suspected even by those 
who are in constant association with him. He may 
be a clergyman, a lawyer, a physician, or even a 
member of the titled aristocracy; a cashier in a 
bank, a shopkeeper, an officer of the army or navy. 
All apparently motiveless crimes are exceedingly 
difficult of detection. It is quite conceivable that 
this man may leave the dinner-table or the ball- 
room and pass a dozen policemen on his way to- 
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ward the accomplishment of his purpose. The 
higher he appeared to be in the social scale the less 

e would be liable to suspicion, * * * His love 
for murder has become overpowering, and immu- 
nity has rendered him bold. Little by little he 
will become less cautious, and eventually he will be 
caught.” He continues: ‘‘ When arrested the ques- 
tion of how to dispose of him will arise. In what 
I have said I have assumed him to be a lunatic of 
some kind. If acertain degree of maudlin senti- 
mentality should prevail he will be placed in a lu- 
natic asylum, and in the course of a few years may 
be discharged as cured. But such insanity as his 
is never cured. Doubtless while an inmate of the 
asylum his conduct will be of the most exemplary 
character. He will dissemble for years, and will 
deceive the very elect among experts in insanity. 
Superintendents and clergymen and various other 
high personages will unite in testifying to his 
thorough change of heart and christian bearing, 
and when he is discharged, with the blessings of all 
with whom he has been associated, he will begin to 
commit another series of murders fully as atrocious 
as those for which he has been sequestrated. There 
is but one way to deal with a person like this 
Whitechapel murderer, and that is to hang him as 
soon as he is caught. He is an enemy of society, 
and is entitled to no more consideration than a 
wild beast which follows his instinct to kill. Laws 
are not made for the purpose of enforcing the prin- 
ciples of abstract justice; they are enacted solely 
for the protection of society.” ‘*A man with mur- 
derous tendencies, which he is unable to restrain, is 
as much an enemy to society as a ferocious tiger or 
amad dog, and ought to be dealt with in quite as 
summary a manner as we deal with these animals. It 
is all very well to talk of the inhumanity of such a 
proceeding, and to urge sequestration in a lunatic 
asylum as amply meeting the requirements of the 
case. But experience teaches us that though it 
may be very difficult for a sane person improperly 
committed to get out of an asylum, it is the easiest 
thing in the world for a lunatic who has committed 
a crime to walk out of its doors with the full con- 
sent of the superintendent.” ‘‘Every one is re- 
sponsible who knows the nature and consequence 
of his act.’? The substance of the Doctor’s theory 
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is, we suppose, that if a man knows the nature and 
consequences of his act, but is unable to restrain 
himself, he should still be held responsible. We 
do not understand that he would hang the mur- 
derer who did not know right from wrong, al- 
though he could not restrain himself. If he would, 
we cannot agree with him, 


The new law prohibiting newspapers from pub- 
lishing details of executions has been pronounced 
unconstitutional— by the newspapers. None so 
poor to do it reverence save the Albany Times. To 
be sure, the courts have yet to pronounce upon it, 
and we are inclined to think that they will agree 
with the Zimes, The newspapers do not deny, we 
believe, the right of the State to shut reporters out 
from executions, and if the State may exercise its 
police power so far in the interest of order, we do 


not see why it may not denounce a penalty against | 
The State certainly has the | 


reporting executions. 
power and the right to preserve the secrets of its’ 
prison house, It has the same right to prohibit the 
reporting of executions that it has to forbid the 
dissemination of obscene literature. The publica-. 
tion of the revolting details of last hours and exe- 
cutions has always been fraught with mischief, 
especially to the young. It can answer no useful 
purpose. 
ders to a morbid and sickening curiosity, The 
newspapers ought not to complain, for they are put. 


on an equal footing, and no one can get a ‘‘beat” |. 


on its rivals by being in at the death. If reporters 
are excluded all sufficient reason for prohibiting. 
reports is found in the fact that they must be either. 
false or imaginative. This is not a ‘‘ judicial pro-~ 
ceeding”? which the citizen may fairly report by 
publication. 


One of the most disgusting verdicts we ever« 
heard of was that in the recent prize-fight case in’ 
this city. A clearer case of a prize-fight was never 
proved. Two ruffians battered one another until 
one became insensible, and the victor as well as the 
vanquished’ was disfigured. To be sure they wore’ 
a sort of gloves, but that was merely to evade the 
law, and it is clear that the law was evaded. The 
vanquished was not half so insensible however as’ 
the verdict of acquittal. A disagreement might 
have been tolerated, but such a flagrant disregard 
of their oaths we have seldom seen on the part of 
the jury. If they were in a hurry to get their 
money and go home, as is reported, they might at 
least have disguised the indecent haste by a verdict 
of conviction. Now what are the police going to 
do about that Brooklyn champion ruffian, who 
seems privileged to break the law at his own pleas- 
ure? Is there not enough love of order in the 
city of churches to attempt to stop the savage prac- 
tice? While we are railing at lynchers and ‘‘ White- 
Caps”? we may as well try to heal ourselves. 


The very best comprehensive view of the present 
state of the law of master and servant is contained 









before the official volumes. 
of this company or the monthly of the West Com- 


In the most favorable view it only pan- } 


him in earnest. 


in an article in the December number of the Har- 
vcard Law Review by Marland C. Hobbs, entitled 
‘¢ Statutory Changes in Employers’ Liability.” It 
is written on broad lines, and states the various en- 
actments and leading decisions under them in a re- 
markably excellent way, 


The Lawyers’ Co-operative Publishing Company, 
of Rochester, have abandoned their various reporters, 
and present instead a single publication of a selec- 
tion comprising the principal cases of general value 
and importance, from all the courts, in full, with 
annotations. This is to make five volumes a year. 
The first number, is very creditable in every view. 
It is very handsomely printed, in double columns. 
The selections are’ discreet, and the notes are fre- 
quent and pertinent, but*we deem it a mistake to 
put them at the foot of the ‘pages; they should be 
at the end of the case, This is the natural place. 
Sometimes we think the head-notés too detailed, 
and the arguments of counsel too long, but this 
is a matter of reasonable difference. The idea is 
the best yet embodied. It eliminates the erroneous 
mass of useless stuff, and it gives the useful long 
With the weekly digest 


pany, it should furnish the true road out of the 
difficulty of current reporting. 


At a recent banquet given in Chicago to Chief 
Justice Fuller, Mr. William C, Gondy declared that 


| ** we have too many lawyers, too many judges, and 
too many cases in the courts,” 
‘this sort of thing before, but we never yet saw a 
lawyer who thought himself or his cases ‘‘ too 
| many,” or a judge who thought he ‘‘ lagged super- 
‘fluous”’ on the bench. He continued: ‘‘When the 


We have heard 


dockets are overcrowded, so as to produce delays in 
the disposition of business, the remedy sought and 
obtained has been more judges and more courts, 
while experience has shown that the cases increase 
in number in proportion to the increase of courts. 
The remedy has not cured the evil.” Courts and 
lawyers are not designed to suppress but to accom- 
modate litigation. What would Mr. Gondy have? 
Laws prohibiting lawsuits? If he feels these things 
so deeply he can gain for himself a singular immor- 
tality, and evince the courage of his convictions, by 
stepping down and out. Then we should think. 
But now his utterances have no 
more influence than the cry of a moderate drinker 
in favor of total abstinence. 





NOTES OF CASES. 





N Wooten v. State, Florida Supreme Court, Octo- 
ber 8, 1888, it was held that a statute which 
provides ‘‘that if any of the implements, devices 
or apparatus commonly used in games of chance 
usually played in gambling-houses, or by gamblers, 
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are found in any house, room, booth, shelter or other 
place, it shall be prima facie evidence that the said 
house,*room or place where the same are found is 
kept for ‘the purpose of gambling,” is not uncon- 
stitutional. The court said: ‘‘Though independ- 
ent of the statute, proof of such finding is not prima 
JFacie evidence that the room or other place'is kept 
for the purpose of gambling, yet it is clear the 
statute does not give to the simple fact of such 
finding, when proved to the satisfaction of the jury, 
an effect either contrary to its nature, or which in 
its nature has not a tendency to prove. It does 
however give to it an artificial effect, making it 
prima facie evidence of more than it would be 
without the statute. There is no provision of our 


Constitution that expressly prohibits this exercise’ 


of legislative power as to the rules of evidence, nor 
do we know of any one that is violated in its nec- 
essary implications by such an exercise of legislative 
power. We cannot declare a statute void simply be- 
cause it may, in our opinion, be opposed to a spirit 
supposed to pervade the Constitution, or because we 
may think it unjust or unwise or impolitic. Cooley’s 
Const. Lim. (5th ed.), pp. 199, 202, 205. Legisla- 
tion of the character in question, as to rules of evi- 
dence, is not without precedent, nor is its validity 
a question unadjudicated. In Gommonwealth v. 
Williams, 6 Gray, 1, Williams was indicted and 
convicted for being a common seller of spirituous 
and intoxicating liquors. The statute concerning 
the manufacture and sale of spirituous and intoxi- 
cating liquors, under which the indictment was 
found, provided among other things that ‘ delivery 
in or from any store, shop, warehouse, steamboat 
or other vessel, or any vehicle of any kind, or any 
building or place other than a dwelling-house, shall 
be deemed prima facie evidence of a sale.’ The 
trial judge instructed the jury that the delivery by 
the defendant of such liquors in his place of busi- 
ness, the same not being a dwelling-house, without 
evidence of payment therefor, was prima facie evi- 
dence of sale by the defendant, upon which they 
might find a verdict against him, unless explained 
or controlled by other evidence. It was contended 
upon appeal before the Supreme Court that the 
provision was unconstitutional, because it was un- 
reasonable, contrary to the rules and principles of 
the common law, an encroachment upon the judi- 
cial department, and subversive of the right of 
trial by jury. The court held the statute to be con- 
stitutional, and the view taken of it is that it only 
prescribes, to a certain extent and under particular 
circumstances, what legal effect shall be given to 
particular species of evidence if it stands entirely 
alone and is left wholly unexplained; that this evi- 
dence neither conclusively determines the guilt or 
innocence of the party who is accused, nor with- 
draws from the jury the right and duty of passing 
upon and determining the issue to be tried; that 
the purpose and effect of the clause of the statute 
are to simply give a certain degree of artificial force 
to a designated fact until such explanations are af- 
forded as to show that it is at least doubtful 





whether this proposed statutory effect ought to be 
attributed to it, but the fact itself is still to be 
shown and established by proof sufficient to con- 
vince and satisfy the minds of the jurors; and if 
this proof is furnished, and the delivery of any 
quantity of spirituous liquor in a place other than 
a dwelling-house is fully shown, this will not be 
conclusive against the party charged with having 
made the sale of it; that making out a prima facie 
case does not change the burden of proof, but is 
only the result of that amount of evidence which is 
sufficient to counterbalance the general presump- 
tion of innocence and warrant a conviction, if the 
fact so established be not encountered and con- 
trolled by other evidence tending to modify its ef- 
fect, or to so explain it as to render the statutory 
inference from it too uncertain and improbable to 
be relied upon; that the burden remains continu- 
ously on the government to establish the accusation 
charged in the indictment or information. Com- 
monwealth v. Kimball, 24 Pick. 873; Commonwealth 
v. McKie, 1 Gray, 61. In Commonwealth v. Wallace, 
7 id. 222, where the indictment was for an un- 
lawful sale of spirituous and intoxicating liquors, it 
was again contended that the provision in question 
was unconstitutional, and applied only where a 
naked delivery was proved without any accompany- 
ing circumstances, and the trial judge was re- 
quested, inter alia, to so charge; but he refused, 
and instructed the jury that if there was proved 
beyond a reasonable doubé a delivery of intoxicat- 
ing liquor by the defendant from any building or 
place other than a private dwelling-house or its de- 
pendencies, it would be prima facie evidence of a 
sale, and would warrant a conviction, but that the 
circumstances under which the delivery was made 
might rebut the presumption, or the presumption 
might be rebutted by proof. The Supreme Court 
overruled the exceptions taken to the instructions 
given. Commonwealth v. Rowe, 14 Gray, 47, main- 
tains the same doctrine, and that the burden is on 
the government to prove the sale beyond a reason- 
able doubt. See also Holmes v. Hunt, 122 Mass. 505. 
A statute of Maine provided that whenever an un- 
lawful sale of intoxicating liquor is alleged, and de- 
livery proved, it shall not be necessary to prove a 
payment, but such delivery shall be ‘ sufficient evi- 
dence of sale.’ This provision was held to be con- 
stitutional. ‘Delivery, in the absence of all other 
proof,’ says the court, ‘is made sufficient evidence 
of sale —-sufficient when no other proof is offered. 
It is open to disproof from every source. It may 
be explained by attendant circumstances. The 
party delivering is not estopped by the fact of de- 
livery. * * * The fact of delivery is deemed 
sufficient if not explained by the circumstances ac- 
companying the delivery, or if the inference is not 
negatived by disproof.’ State v. Hurley, 54 Me. 
562. Jn an act for the suppression of intemperance 
adopted in Connecticut in 1854, it was declared 
that proof of the finding of the liquor specified in 
the complaint in the possession of the accused, in 
any place except his private dwelling-house or de- 
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pendencies (or in such dwelling-house or dependen- 
cies, if the same be a tavern, public eating-house, 
grocery or other place of public resort), shall be re- 
ceived and acted upon by the court as presumptive 
evidence that such liquor was kept or held for sale 
contrary to the provisions of the statute. The 
Supreme Court of that State held the provision to 
be constitutional, and that its object was not merely 
to render such evidence admissible, for without the 
aid of the statute it might have been received, al- 
though other evidence to show such intent would 
have been necessary; that such proof under the 
statute was not conclusive of such intent, but 
merely presumptive evidence of it, and as such, 
proper for the consideration of the jury in connec- 
tion with other evidence in the case; that the pre- 
sumption of the innocence of the accused raised 
under the common law may be taken into consider- 
ation by the jury, but that the law does not make 
it sufficient to rebut the presumption of guilt au- 
thorized by the statute to be drawn‘from the find- 
ing of the liquor in the possession of the owner un- 
der the circumstances set forth in the statute. State 
v. Ounningham, 25 Conn. 195. * * * The ne- 
cessity for legislation of the character involved in 
these adjudications arises from the difficulty to pro- 
cure without it the evidence necessary to convict in 
such cases. The same necessity exists in the case 
to which the provision of the fourth section of our 
statute applies. As the Legislature has not tran- 
scended its powers, it, and not we, are the proper 
judges of the necessity for and the suitableness of 
the remedial provision adopted. It cannot be said 
that a person who has kept the apparatus or devices 
denounced by the statute has not done so with 
knowledge of the effect which proof of the isolated 
fact of their being found in a room or house has as 
to the purpose for which such room or house is 
kept. If notwithstanding the statute he will still 
keep them, he must do so under such attendant cir- 
cumstances as will of themselves, when proved 
by either the State or himself, overcome the statu- 
tory effect given to proof of the fact of their being 
found in the absence of such circumstances, or 
must be otherwise prepared to overcome the effect 
of the statute. The case of State v. Divine, 4 8. E. 
Rep. 477, has been considered by us, but has not 
shaken our conclusions.” See State v. Beswick, 13 
R. I. 211; S. C., 43 Am. Rep. 26; State v. Thomas, 
47 Conn. 546; 8. ©., 36 Am. Rep. 98; Board of 
Comm'rs v. Merchant, 103 N. Y. 148; 8. C., 57 Am. 
Rep. 705. The treatment of the subject of the con- 
stitutionality of laws prescribing a rule of conclu- 
sive evidence, in the first department of the Supreme 
Court inthis State, is remarkably amusing. In People 
v. Kevin, 39 Hun, 631 (1886), that court, Brady, J., 
giving the opinion, said, of section 8 of the Oleo- 
margarine Act (Laws 1885, chap. 458): ‘‘ This view 
renders it unnecessary to consider the constitution- 
ality of the provisions making possession an inten- 
tion to do wrong, that is, to sell one article for 
another and thus to perpetrate a fraud. It may 
well be seriously doubted whether the Legislature 





can say that an article which may be lawfully manu- 
factured and sold, when so manufactured and in 
possession may be regarded as designed to be sold 
for something else, and therefore for a fraudulent 
and criminal purpose. This would in effect prohibit 
the manufacture, which the Legislature has not the 
power to accomplish, it would seem.” Davis, P. 
J., concurred. But the judge got over his doubts 
in 1887, for in People v. Hill, 44 Hun, 472, the same 
court, the same judge giving the opinion, held that 
the same statute, making the possession of imitation 
butter conclusive evidence of an intent to sell the 
same, is constitutional. Van Brunt, P. J., and Dan- 
iels, J.. concurred. But the next year, the same 
court, Daniels, J., giving the opinion, held that the 
words ‘‘conclusive evidence” mean “prima facie 
evidence.” The,judge said: ‘It was not designed 
by the use of that term to deprive the defendants of 
their right to overthrow it by proof on their part: 
The word was not well selected; but it is not to be 
supposed that the Legislature intended by the use of 
it to give more than a presumptive effect to the 
facts to which it relates,’ Van Brunt, P. J., con- 
curred, and Brady, J., returned to his first love and 
also concurred. In Little Rock, etc., Ry. Co. v. Payne, 
83 Ark. 816; 8. C., 834 Am. Rep. 55, it was held that 
the Legislature cannot prescribe a rule of conclusive 
evidence. The same was held in McCready v. Sexton, 
29 Iowa, 356; 8S. C., 4 Am. Rep. 214. The true rule 
undoubtedly is that the Legislature can only pre- 
scribe a rule of presumptive evidence. 


In Auliman v. Waddle, Kansas Supreme Court, 
November 10, 1888, the court said: ‘‘ The defense 
of champerty is raised on an agreement contempo- 
raneously made with the assignments of the judg- 
ments. The findings of fact respecting the matter 
is that it was agreed between the plaintiff, who is 
an attorney at law, and -the judgment creditors 
‘that he should proceed to collect said judgments 
in his own name, and when collected to pay to said 
several judgment creditors fifty per cent of the 
amount collected on each judgment; they, the judg- 
ment creditors, then advancing to plaintiff thirty dol- 
lars as indemnity against costs.’ There is a great di- 
versity of opinion as to what constitutes champerty. 
A few of the courts hold to the ancient doctrine of 
champerty with considerable strictness; many of 
them have greatly relaxed the common-law rules, 
making them conform more closely to the present 
condition of society; while some have repudiated 
the doctrine entirely. In this State the doctrine 
has been recognized, and it has been held that the 
defense of champerty might be maintained. Rail- 
road Co. v. Johnson, 29 Kans. 218. In that case the 
only consideration for the prosecution of the suit 
was a share of the judgment to be recovered, and 
the attorneys were to commence and carry it to an 
end at their own cost and expense. The mere 
agreement for a contingent fee does not fall within 
any of the rules of champerty, nor is it generally 
regarded to be unlawful for an attorney to carry on 
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a suit for another for a percentage or share of the 
thing to be recovered, unless he assumes -the risks 
of the litigation by relieving or indemnifying his 
client from all costs and expenses of the same. Sir 
William Blackstone says that champerty is ‘ a bar- 
gain witha plaintiff or defendant campum partire to 
divide the land or other matter sued for between 
them, if they prevail at law; whereupon the cham- 
pertor is to carry on the party’s suit at his own ex- 
pense.’ 4 Bl. Comm. 1385. In the present case 
there is no showing that the attorney was to en- 
force the, collection of the judgments at his own 
cost or expense. As the finding stands it indicates 
that the judgment creditors were not to be relieved 
from the costs, as it is stated that they advanced 
to the attorney thirty dollars as indemnity against 
costs. It does not appear that the costs of the pro- 
ceeding to enforce the collection of the judgments 
exceeded the sum advanced, and as the plaintiffs 
in error presented the defense of champerty, it de- 
volved on them to show the champertous elements 
of the agreement. From the record in the case we 
are bound to assume that the assignors of the judg- 
ments were to bear the cost of the proceedings for 
their enforcement, and it follows that the agree- 
ment made was not champertous. We may further 
remark that the validity of the judgments is not 
questioned, and certainly it is not unlawful to as- 
sign or enforce them. The agreement did not 
bring on useless litigation or make unnecessary 
costs. The claims of the creditors had already 
been placed in judgments, and the costs of litigat- 
ing the claims had dccrued. The effect of assign- 
ing all the judgments to one person and enforcing 
the same in asingle proceeding tended to reduce 
the costs, and was not detrimental to the interests 
of the plaintiffs in error. We find no error in the 
record, and will therefore affirm the judgment.” 


(SS ee 


DISQUALIFICATION OF A WITNESS UNDER 
SECTION 829 OF THE NEW YORK CODE OF 
CIVIL PROCEDURE. 


HE rule in this State is that no person is disquali-. 


fied from testifying by reason of his interest in 
the event of the action. Code Civ. Proc., § 828. 

The exception to this rule is that “ a party or person 
interested in the event,’’ etc., ‘‘shall not be examined 
as a witness in his own behalf or interest,’’ etc., 
‘‘ against the executur, administrator or survivor of a 
deceased person, or the committee of a lunatic,’’ etc., 
“concerning a personal transaction or communication 
between the witness and the deceased person or luna- 
tic; except where the executor,”’ etc., ‘‘is examined 
in his own behalf, or the testimony of the lunatic or 
deceased person is given in evidence concerning the 
same transaction or communication.’’ Code Civ. 
Proc., § 829; Pinney v. Orth, 88 N. Y. 447. 

This exception is a remnant of the common-law 
rule which excluded entirely the testimony of any 
person interested in the event. The more remote we 
get from the time when the common-law rule existed 
the more questions seem to multiply in the judicial in- 
terpretation of this fragment of it which we have re- 
tained. The cause of this is plain enough. The com- 
mon-law rule was in its time well elucidated and un- 





derstood. The branch of legal learning which related 
to it and its application was an essential part of every 
lawyer’s education, and was of every-day use. But 
such learning has grown ina great measure obsolete 
since the rule was abolished. Yet as the part of it 
which we still hold to depends largely for its inter- 
pretation on such learning, difficulty and disputes in 
its practical application must inevitably arise from 
the ‘‘innocuous desuetude’’ into which that learning 
has fallen. To have an intelligent understanding of 
the Code provision, and construe it discriminately, it 
is absolutely necessary to be familiar with the com- 
mon-law rule, and its niceties and qualifications. 

That no person interested in the event should be al- 
lowed to testify was the common-law rule in its full- 
ness. It included every one interested, whether a 
party on the record or not. Yet we find it needlessly 
and indeed inaccurately reiterated in text-books, that 
a party to the record was disqualified as a witness. 
The rule never went to this extent, but a party was on 
the same footing as any other person—he was dis- 
qualified only for interest. The statement of the text- 
books is correct only to this extent: a party to the rec- 
ord was presumptively interested, and therefore dis- 
qualified as a witness; but just as soon as it was made 
to appear by the side calling him that he was not in- 
terested in the event, though a party on the record, 
he immediately became a competent witness. ‘‘No 
case has been cited, nor can any be found, in which a 
witness has been refused upon the objection in the 
abstract that he was a party tothe suit.’’ Warrall v. 
Jones, 7 Bing. 395; Safford v. Lawrence, 6 Barb. 566. 
One may be a party and yet not interested in the is- 
sue, especially in chancery. Munson v. Hegeman, 10 
Barb. 112; 1Greenl. Ev., § 356, et seq. 

Placing every person therefore, whether a party or 
not, on the same footing, namely, that he was dis- 
qualified only for interest, we have next to see what 
was the nature and extent of the interest required to 
disqualify. It had to bean actual interest in the is- 
sue being tried, in thesense that the event would di- 
rectly harm or benefit, bind or loose, the proposed 
witness. Safford v. Lawrence, 6 Barb. 566. If he 
would neither “‘ gain nor lose by direct legal operation 
of the judgment,” andif the judgment could not be 
used as an estoppel by or against him, he was not in- 
terested within the meaning of the rule. 1 Greenl. 
Kv., § 390; Hobart v. Hobart, 62N. Y.80; Nearpass v. 
Graham, 104 id. 506; Moore v. Ovialt, 35 Hun, 216; 
Steele v. Ward, 30 id. 555; Wilkins v. Baker, 24 id. 32. 
Interest to disqualify had to be ‘‘a present, certain 
and vested interest, and not an interest uncertain, re- 
mote or contingent.’’ Supra. For instance, mere 
liability for costs, where costs were discretionary, did 
not disqualify; it was an uncertain, remote and con- 
tingent liability. Lupton v. Lupton, 2 Johns. Ch. 614. 
And if a defendant suffered the bill or complaint to 
go against him by default, he was no longer interested 
and was a competent witness for a co-defendant. 
Lupton v. Lupton, 2 Johns. Ch. 614; Leach v. Kelsey, 
% Barb. 466; Allis v. Stafford, 14 Hun, 418; Moore v. 
Oviatt, 85id. 216. In an action against one of two 
joint trespassers the one not sued was a competent 
witness for the defendant. In one sense he was ‘‘in- 
terested,’’ but he was not legally interested, because 
the result would neither relieve not bind him. Moore 
v. Tracy, 7 Wend. 229; Cow. & H. Notes to Phil. 
Kv. 34. 

In the light of the common-law rule thus exempli- 
fied, we have now to turn to theinterpretation of our 
Code provision. 

Tt will be observed that by it ‘‘a party’’ is not dis- 
qualified simply because he isa party. The disquali- 
fication applies alike to ‘‘a party or person interested 
in the event.’’? Tuterest is the test. The words might 
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be inverted to draw out their meaning: a person or 
party interested in the event is disqualified. Moore v. 
Oviatt, 35 Hun, 216. The corresponding provision of 
our former Code (§ 3899) was narrower than the com- 
mon-law rule, as it excluded the evidence of a party 
without regard to his interest, or whether he was 
called to testify in hisown behalf or interest, but sim- 
ply because he was a party. The present Code provis- 
ion was framed to do away with the previous hard 
Code rule in this respect, which was doubtless the re- 
sult of inadvertence, and never intended to accom- 
plish the mischievous result which it did. Alexander 
v. Dutcher. 70 N. Y. 385; Curpenter v. Soule, 88 id. 251; 
Ely v. Clute, 19 Hun, 35; Richardson v. Warner, 13 
id. 13. 

It will next be observed that though interested, ‘‘a 
party or person’’ is not absolutely disqualified from 
being examined; the disqualification in express words 
is only that he ‘“‘ shall not be examined as a witness 
in his own behalf or interest.” It follows that he may 
be interested and yet be a competent witness, pro- 
vided his evidence be not ‘‘in his own behalf or inter- 
est.’’ Ely v. Clute, 19 Hun, 35; Hill v. Alvord, id. 77. 
The Code provision, in this phase of it, has not yet 
been fully elucidated by judicial decision. But it 
seems to admit the calling one party to testify in the 
behalf or interest of a co-party, it being put upon the 
record that his testimony is not to go ‘‘in his own be- 
half or interest.’’ Ely v. Clute, 19 Hun, 35. It is diffi- 
cult tosee why this cannot be done in every case 
where the testimony would not necessarily favorably 
affect the witness’ own interest. The common-law 
rule was that a party interested could not be exam- 
ined at all. That rule, diminished to cover the testi- 
mony of personal transactions or communications pro- 
hibited by the Code provision, would be that the party 
interested could not be examined at all concerning 
such transactions or communications. The Code pro- 
vision however is only that be shall not be examined 
‘tas a witness in his own behalf or interest’’—a clear 
modification of what would otherwise be the rule. 
The general Code rule is that a person shall not be dis- 
qualified as a witness because of interest; and the ex- 
ception to that rule is that he shall be disqualified 
from being a witness ‘‘in his own behalf or interest”’ 
concerning the specified personal transactions or com- 
munications. To this extent only can the exception 
curtailthe rule. The rule and the exception therefore 
read together are: no person or party shall be excluded 
as a witness by reason of his interest in the event; 
except that he ‘‘shall not be examined in his own be- 
half or interest,’ * * * ‘‘concerning a personal 
transaction or communication ’’ between himself and 
the deceased person, etc. If the exception did not ex- 
ist he could be examined both in his own behalf or in- 
terest, as well as in the behalf orinterest of any other 
party; and by force of the exception he is only ex- 
cluded from testifying in his own behalf or interest, 
leaving the rule unrestricted beyond that. If the ex- 
ecutor of A. were to sue B. and C. as joint and sev- 
eral makers of a promissory note, it seems clear that 
B. could, under our Code provision, testify in C.’s be- 
half, and exonerate him by showing that the testator 
had validly released C. from his liability on the note, 
though such testimony might involve a disclosure of a 
personal transaction or conversation between the wit- 
ness and the testator. And onthe same principle C. 
could similarly testify in B.’s behalf showing that the 
note was usurious, provided it be stated that such tes- 
timony is not to inure to C.’s benefit, but only to that 
of B. Ely v. Clute, 19 Hun, 35. Neither would be tes- 
tifying ‘“‘in his own behalf or interest,’’ but solely in 
the behalf or interest of his co-defendant. It could 
not be to the interest of either to exonerate the other. 
Jf judgment be recovered against two defendants in a 


Justice’s Court, and only one of them appeal to the 
County Court, the one not appealing is a competent 
witness forthe appellant, on the trial in the County 
Court, concerning such personal transactions or com- 
munications. Allis v. Stafford, 14 Hun, 418. 
Ww. J. G. 
BROOKLYN, Dec. 21, 1888. 





TAXATION—WHISKY—LICENSE TO MANU- 
FACTURE. 


KENTUCKY COURT OF APPEALS, DEC. 18, 1888, 


City OF FRANKFORT V. GAINES. 
A license to manufacture whisky does not prevent acity from 


assessing the same whisky for taxation; but the whisky 
must be assessed to the owner. 


AW Peete from Franklin Circuit Court. 


John L. Scott, George C. Drane and W. C. Herndon, 
for appellant. 


Gen. D. W. Lindsey and Judge William Lindsey, for 
appellees. 


Lewis, C. J. W. A. Gaines & Co. instituted this 
action to enjoin the board of aldermen of the city of 
Frankfort from taxing for municipal purposes any 
part of 27,000 barrels of whisky, assessed as the prop- 
erty of that firm for the year 1884 at the value of 
$216,000, or of 16,889 barrels assessed for the year 1885 
at $215,000, and also the marshal of the city from sell- 
ing their property levied on to pay such taxes; and 
judgment having been rendered perpetuating the in- 
junction as prayed for in the petition, and defendants 
have brought this appeal. It appears that W. A. 
Gaines & Co. previous to and during the years named 
owned and operated within the corporate limits of 
Frankfort a very large distillery, connected with and 
contiguous to which, as required by law of Congress, 
are bonded warehouses for storing the whisky manu- 
factured until the taxes due the government are paid. 
The evidence in this case shows however that of the 
27,000 barrels in the warehouse January 10, 1884, all 
except 4,503 barrels had been sold, and of the 26,889 
barrels there January 10, 1885, all but 1,852 had been 
sold. Butthough it appears from the evidence the 
purchasers of the whisky are non-residents of Frank- 
fort, it is not shown by the assessor’s books, nor does 
any one of the firm undertake to state, who the owners . 
of any part of the whisky sold were at either date 
mentioned, and it is probable that the warehouse re- 
ceipts evidencing ownership are assignable, although 
the fact cannot be readily ascertained. 

By an act passed in 1882 thecity council of Frank- 
fort, Ky., was authorized to cause all stores, groceries 
and business houses within said city to be classified, 
and to tax each wholesale store not exceeding $250, 
provided that goods in such stores so taxed according 
to their class shall not be valuedand included in the 
assessment of property for taxation in said city. 

It appears that W. A. Gaines & Co.own and occupy 
a storehouse in a part of the city different from the 
one in which the distillery and warehouse buildings 
are situated, where, as shown by the licenseissued to 
them, they carry on the business of wholesale liquor 
merchants. And because a license tax of $250 was 
paid by them on that business each of the years 
named, it is contended the board of councilmen 
is precluded from collecting an ad valorem tax on 
whisky manufactured at the distillery and stored in 
the adjacent bouded warehouse. 

It is to us clear that in fact as well as in contempla- 
tion of the statute the business of wholesale liquor 
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merchants, as carried on by the firm of W. A. Gaines 
& Co. is entirely distinct from that of manufacturing 
whisky. The evidence is there is never at one 
time more than 100 barrels of whisky in the store- 
house, and it does not follow that any part of even 
that comparatively small quantity was manufactured 
at the distillery at Frankfort; nor should it be either 
practical or lawful to remove any of it from the ware- 
house to the storehouse before payment of the inter- 
nal revenue tax, which may be delayed three years, 
though any or all of it may be sold without such re- 
moval. It would therefore be unreasonable and un- 
fair to treat the payment of a license tax of $250 on 
the business of wholesale liquor merchants as a full 
discharge of taxes due under the city charter on nearly 
a quarter of a million dollars in value of whisky an- 
nually manufactured at the distillery and shipped from 
the bonded warehouse to purchasers without ever 
being in the storehouse. 

Whether.the whisky’in question, or any part of it, 
is subject to the taxation attempted to be imposed by 
the board of councilmen depends upon the meaning of 
section 13 of the city charter, passed March 16, 1869, as 
follows: 


‘*That the board of councilmen shall have power 


and authority to assess annually, levy and collect a 
tax not exceeding two dollars and fifty cents on the 
hundred dollars worth of property, exclusive of the 
school tax and tax authorized to pay principal and in- 
terest of the bonds of the city issued for school pur- 
peses, on all real estate within the limitsof said city, 
and all bank stock, bridge stock, manufacturing 
stocks or any other kind of stocks, money, notes or 
bonds of cities, towns or corporations, or assets, 
choses in action, and all kinds of personal estate not 
exempt by law from execution, belonging to citizens 
of Frankfort, and any capital and other property be- 
longing to any other corporation or citizens of any 
other place employed in said city.”’ 

Counsel differ in argument about the meaning to be 
given to the word ‘‘ employed,” it being contended for 
appellant that it was intended to be used and under- 
stood in its application to personal property of non- 
residents as a substitute for and in the sense of ‘‘ hav- 
ing an actual situs.’’ On the other hand, it is con- 
tended it was intended to apply to capital or per- 
sonal property of such persons that may be used orem- 
ployed as contradistinguished to being stowed or de- 
posited. 

But it seems to us not necessary in this case to de- 
termine in what sense the word was used and intended 
by the Legislature to be understood; for the whisky 
that was unsold and still the property of W. A. Gaines 
& Co., on the 10th day of January, 1884, and 1885, was 
clearly liable to the tax imposed, and we are unable to 
perceive upon what ground the lower court perpetu- 
ated the injunction as to it. The situs of it was inthe 
city of Frankfort; the owners of it, or at least one 
member of the firm were residents of the city, and it 
was as much liable to city taxation as any other per- 
sonal property within the corporate limits. 

But W. A. Gaines & Co. are not responsible for taxes 
upon that portion which the evidence shows had been 
sold, and was no longer owned by the firm when it 
was assessed as their property, although still in their 
warehouse. 

It is true this court, in Com. v. Gaines & Co., 30 Ky. 
480, held that whisky in possession of distillers be- 
longing to co-residents of the State or persons whose 
names are unknown to the assessing officers, was 
properly assessed against the distillers having the pos- 
session. But it was so held because it was expressly 
provided by section 4, article 4, and section 2, article 
5, General Statutes, that the person owning or pos- 
sessing an estate taxable for State revenue should list 


it with the assessor, and remain bound for the taxes, 


notwithstanding be may have sold or parted with it. 

There is no authority given by the city charter to 
the board of councilmen to authorize property to be 
listed by or collected from any!other person than the 
owner, much less to levy upon the property of an- 
other, to pay taxes due from such owner. And as all 
the power with reference to taxation for municipal 
purposes which the board of councilmen possesses is 
to be found in the city charter, and not elsewhere, it 
seems to us the right to assess the whisky in question, 
or that portion already sold, against W. A. Gaines & 
Co., and to enforce the collection of taxes thereon 
from them does not exist. 

In our opinion therefore the lower court properly 
enjoined the collection from appellees of so much of 
the taxes as were assessed against them on the whisky 
they did not own, but erred as to that which they had 
not sold. 

And the judgment is reversed for further proceed- 
ings consistent with this opinion. 


—<—<—— es 


TRADE-MARK—“LA FAVORITA” FLOUR— 
GOOD WILL—LACHES. 


UNITEDSTATES SUPREME COURT,OCTOBER TERM, 1888. 


MENENDEZ v. HOLT. 


“Ta Favorita’’ is a valid trade-mark for flour. 

When one partner withdraws from the firm, his interest in the 
good-will and in the trade-mark ceases. 

Mere delay in prosecuting for infringement of a trade-mark is 
immaterial. 


PPEAL from the Circuit Court of the United States 
for the Southern District of New York.* 

Appellees, partners in business under the firm name 
of Holt & Co., filed their bill of complaint July 
17, 1882, against appellants, engaged in business under . 
the firm name of Jose Menendez & Bro., alleging 
that they were dealers in and bought and sold flour 
and grain; that Robert 8. Holt had theretofore been 
for more than twenty-five years at the head of the 
firm of Holt & Co., which firm had from time to 
time been changed or dissolved by the retirement of 
various members, but in each such instance a new 
firm had been immediately formed and succeeded to 
the firm name, good will, brands, trade-marks and 
other assets of the preceding firm, so that there had 
been no interruption of the name and business iden- 
tity of Holt & Co., for over twenty-five years, 
during which time said firm had had a high reputa- 
tion in the trade; that complainants were now legally 
seized of the good will and all the trade-marks everat 
any time used by the firm; that they were the owners 
of a certain trade-mark forflour, which consisted of 
the fanciful words ‘‘ La Favorita,’’ which was origin- 
ated by the firmand had been used by it for more 
than twenty years, to distinguish a certain flour of 
their selection and preparation; that said firm at all 
times exercised great care in the selection, packing 
and preparation of the flour packed and sold by them 
under the said brand, ‘‘ La Favorita,’’ and had care- 
fully advertised the same, and by their care and ef- 
forts extensively introduced it to the trade, so that 
the said brand had come to be widely known and 
sought after by the [trade, and the sale of flour so 
branded constituted an important part of the firm’s 
business; that the brand was applied by stenciling it 
on the barrels; and that it had been duly registered 
by the firm in pursuance of law. Defendants were 


* The opinion of Judge Coxe, whichis here affirmed, is re- 
ported in 23 Fed. Rep. 869. 
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charged with having made use of the brand as a mark 
for flour of their own preparation or selection in vio- 
lation of complainants’ rights. 

The answer admitted the existence of the trade- 
mark and that the defendants had used it, but denied 
that Holt & Co. were the owners, and averred that 
one Stephen O. Ryder was a member of Holt & Co. 
from 1861 to 1868, and had since used, and was enti- 
tled to use, said trade-mark as his own; that said Ry- 
der put his own name on flour in connection with the 
name ‘' La Favorita;’’ and that defendants had sold 
such flour as the special selection of said Ryder, and 
not as selected by complainants. 

Evidence was adduced in relation to the connection 
of Ryder with the firm of Holt & Co., his retirement 


therefrom, and the ownership of the brand thereupon > 


to establish the use of the trade-mark by Ryder and 
others without protest on complainants’ part; also, 
subject to objection, to show a prior use of the same 
as a trade-mark for flour. 

It appeared that Holt & Co. deposited fac similes of 
the trade-mark October 17, 1881, in the patent office, 
and that it was duly registered February 28, 1882. 

The Circuit Court refused an accounting, but held 
complainants entitled to the exclusive use of the 
words as a brand or trade-mark for flour, and that the 
defendants had infringed the rights of complainants in 
the use of the words on flour not prepared by com- 
plainants, and decreed a perpetual injunction. From 
that decree this appeal was prosecuted, and a reversal 
is asked on the grounds that the words ‘“‘ La Favorita”’ 
as used by the complainants cannot be protected asa 
trade-mark; that there has been no infringement; 
that the words had been used as a brand before being 
used by Holt & Co.; that the title of Holt & Co. was 
not superior to that of S. O. Ryder; and that what- 
ever rights complainants may once have had had been 
forfeited by laches. 


Rowland Cox, for appellees. 
A. V. Briesen, for appellants. 


FuuurRe, C.J. The fact that Holt & Co. were not 
the actual manufacturers of the flour upon which they 
had for years placed the brand in question does not 
deprive them of the right to be protected in the use of 
that brand as a trade-mark. 

They used the words ‘‘La Favorita’’ to designate 
flour selected by them, in the exercise of their best 
judgment, as equal to a certain standard. The brand 
did not indicate by whom the flour was manufac- 
tured, but it did indicate the origin of its selection 
and classification. It was equivalent to the signature 
of Holt & Co. toa certificate that the flour was the 
genuine article which had been determined by them 
to possess a certain degree of excellence. It did not, 
of course, in itself indicate quality, for it was merely 
a fancy name and in a foreigu language, but it evi- 
denced that the skill, knowledge and judgment of 
Holt & Co. had been exercised in ascertaining that the 
particular flour so marked was possessed of a merit 
rendered definite by their examination and of a uni- 
formity rendered certain by their selection. Thecase 
clearly does not fall within the rule announced in 
Manufacturing Co. v. Trainer, 101 U. 8S. 51, 55, that 
‘letters or figures which, by the custom of traders, or 
the declaration of the manufacturer of the goods to 
which they are attached, are only used to denote 
quality, are incapable of exclusive appropriation, but 
are open to use by any one, like the adjectives of the 
language; or in Raggett v. Findlater, L. R., 17 Eq. 29, 
where an injunction to restrain the use upun a trade 
label of the term ‘‘nourishing stout’’ was refused on 
the obvious ground that ‘‘nourishing’’ was a mere 
English word denoting quality. And the fact that 
flour so marked acquired an extensive sale, because 


the.public had discovered that it might be relied on as 

of a uniformly meritorious quality demoustrates that 

the brand deserves protection rather than that it 

should be debarred therefrom, on the ground, as 

argued, of being indicative of quality only. Burtonv..- 
Stratton, 12 Fed. Rep. 696; Godillot v. Harris, 81 N. Y. 

263; Ransome v. Graham, 15 L. J., Ch. 897. 

Holt & Co. then, having acquired the exclusive right 
to the words ‘‘ La Favorita”’ as applied to this par- 
ticular vendible commodity, it is no answer to their 
action to say that there was no invasion of that right 
because the name of S.O. Ryder accompanied the 
brand upon flour sold by appellants, instead of the 
name of Holt & Co. That is an aggravation and nota 
justification, for it is openly trading fin the name of 
another upon the reputation acquired in the device of 
the true proprietor. Gillott v. Esterbrook, 47 Barb. 
455; 48 N. Y. 874; Coats v. Holbrook, 2 Sandf. Ch. 
586. 

These views dispose of two of the defenses specially 
urged on behalf of appellants, and we do not regard 
that of prior public use, ‘even if it could be properly 
considered under the pleadings, as entitled to any 
greater weight. HEvidence was given to the effect that 
from 1857 to 1860, the words ‘‘ La Favorita’”’ were oc- 
casionally used in St. Louis by Sears & Co., then manu- 
facturing in that city, as designating a particular 
flour, but the witnesses were not able to testify that 
any had been on sale there under that brand (unless it 
were that of Holt & Co.) for upwards of twenty years. 
The use thus proven was so casual and such little im- 
portance apparently attached to it, that itis doubtful 
whether Sears & Co. could at any time have success- 
fully claimed the words as a trade-mark,and at all 
events such use was discontinued before Holt & Co. 
appropriated the words to identify their own flour, 
and there was no attempt to resume it. 

Tt is argued however that the title of Holt & Co. to 
the use of the mark was not superior to that, of S. O. 
Ryder, because it is said that Ryder, upon leaving the 
firm, took with him his share of the good will of the 
business, and consequently of the trade-marks, and 
hence that the defendants below rightfully sold flour 
under the brand ‘‘ La Favorita’’ when selected by Ry- 
der and so marked by him. 

Good will was defined by Lord Eldon, in Cruttwell 
v. Lye, 17 Ves. 335, 346, to be ‘*nothing more than 
the probability that the old customers will resort to 
the old place, but Vice-Chancellor Wood, in Churton 
vy. Douglas, Johns. H. R. V. 174, 188, says it would be 
taking too narrow a view of what is there laid down 
by Lord Eldon to confine it to that, but that it must 
mean every positive advantage that has been acquired 
by the old firm in the progress of its business, whether 
connected with the premises in which the business 
was previously carried on, or with the name of the 
late firm, or with any other matter carrying with it 
the benefit of the business. 

It may be that where a firm is dissolved and ceases 
to exist under the old name, each of the former part- 
ners would be allowed to obtain ‘‘his share’’ in the 
good will, so far as that might consist in the use of 
trade-marks, by continuing such use in the absence of 
stipulation to the contrary; but when a partner re- 
tires from a firm, assenting to or acquiescing in the re- 
tention by the other partners of possession of the old 
place of business and the future conduct of the busi- 
ness by them under the old name, the good will re- 
mains with the latter as of course. 

Holt & Co. commenced business in 1845, and had had 
an uninterrupted existence under that name since 
1855; the trade-mark in question was adopted by the 
senior member of the firm in 1861, and had been there- 
after in continuous use. Ryder became a partner in 
1861, and retired February 1, 1869, when a circular was 
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‘issued, in which he participated, announcing the dis- 
solution by his retirement, the continuance of the 
business by the other partners under the same firm 
name and the formation of another partnership by 
Ryder with one Rowland, to transact the flour and 
commission business at another place, under the name 
of Rowland & Ryder. 

Tn addition to these facts it is established by the pre- 
ponderance of evidence that it was verbally agreed, at 
the time Ryder retired, that he surrendered all inter- 
-est in the brands belonging to Holt & Co. Ryder at- 
tempts to deny this, but his denial is so qualified as to 
render it unreliable as against the direct and positive 
-character of the evidence to the contrary. Indeed, 
when asked why the brands were not made the sub- 
ject of appraisement when he went out, as it was con- 
ceded all the other property of the firm was, he says 
that it was because he ‘‘ gave up all right, title and in- 
terest to those valuable brands to Robert 8S. Holt out 
-of friendship, so there was no occasion for it.” In 
-our judgment, Ryder’s claim to any interest in the 
good will of the business of Holt & Co., including the 
‘firm’s trade marks, ended with his withdrawal from 
that firm. 

Counsel in conclusion earnestly contends that what- 
-ever rights appellees may have had were lost by laches, 
and the desire is intimated that we should reconsider 
McLean v. Fleming, 96 U. S. 245, so far as it was 
therein stated that even though a complainant were 
guilty of such delay in seeking relief upon infringe- 
ment as to preclude him from obtaining an account of 
gains and profits, yet, if he were otherwise so entitled, 
injunction against future infringement might prop- 
erly be awarded. Wesee no reason to modify this 
general proposition, and we do not find in the facts as 
-disclosed by the record before us any thing to justify 
us in treating this case as an exception. 

The intentional use of another’sjtrade-mark isafraud. 
When the excuse is that the owner permitted such use, 
that excuse is disposedjof by affirmative action to put 
astoptoit. Persistence, then, in the use is not inno- 
-cent, and the wrong is a continuing one, demanding 
restraint by judicial interposition when properly in- 
voked. Mere delay or acquiescence cannot defeat the 
remedy by injunction in support of the legal right, un- 
less it has been continued solong and under such cir- 
cumstances as to defeat the right itself. Hence, upon 
an application to stay waste relief willnot be refused 
on the ground that, as the defendant had been allowed 
to cut down half of the trees upon the complainant’s 
land, he had acquired, by that negligence, the right to 
-cut down the remainder (Attorney-General v. East- 
dake, 11 Hare, 205); nor will the issue of an injunction 
against the infringement of a trade-mark be denied 
on the ground that mere procrastination in seeking re- 
dress for depredations had deprived the true proprie- 
tor of his legal right. Fullwood v. Fullwood, 9 Ch. 
Div. 176. Acquiescence to avail must be such as to 
create a new right inthe defendant. Rodgers v. No- 
will, 3 DeGex, M. & G. 614. Where consent by the 
owner to the use of his trade-mark by another is to be 
inferred from his knowledge and silence merely, ‘‘it 
lasts no longer than the silence from which it springs; 
it is, in reality, no more than a revocable license.” 
Duer, J., Amoskeag Mfg. Co. v. Spear, 2 Sandf. 599; 
Julian v. Hoosier Drill Co., 78 Ind. 498; Taylor v. Car- 
penter, 3 Story, 458; id., 2 Woodb. & M. 1. 

So far as the act complained of is completed, ac- 
quiescence may defeat the remedy on the principle ap- 
plicable when action is taken on the strength of en- 
couragement to do it, but so far as the act is in pro- 
gress and lies in the future, the right to the interven- 
tion of equity is not generally lost by previous delay, 
in respect to which the elements of an estoppel could 
rarely arise. At the same time, as it is in the exercise 


of discretionary jurisdiction that the doctrine of 
reasonable diligence is applied, and those who seek 
equity must do it, a court might hesitate as to the 
measure of relief where the use by others for a long 
period under assumed permission of the owner had 
largely enhanced the reputation of a particular brand. 

But there is nothing here in the nature of an estop- 
pel, nothing which renders it inequitable to arrest at 
this stage any further invasion of complainants’ rights. 
There is no pretense of abandonment. That would re- 
quire proof of non-user by the owner or general sur- 
render of the use to the public. The evidence is posi- 
tive that Holt & Co. continuously used the trade- 
mark, always asserted their exclusive right to it, and 
never admitted that of any other firm or person, and 
in the instance of every party, including Ryder, who 
used this brand of flour not of Holt & Co.’s selection, 
that use, when it came to their knowledge, was ob- 
jected to by the latter, and personal notice given, 
while publication was also made in the newspapers 
circulating where the flour was usually marketed, con- 
taining a statement of Holt & Co.’s rights and warn- 
ing against imitations. It isidle to talk of acquies- 
cence in view of these facts. Delay in bringing suit 
there was, and such delay as to preclude recovery of 
damages for prior infringement, but there was neither 
copduct nor negligence which could be held to destroy 
the right to prevention of further injury. 

The decree of the Circuit Court will therefore be 


affirmed. 
—_—__—______ 


LIENS—~MECHANICS’—CONSTITUTIONAL 
LAW. 


MINNESOTA SUPREME COURT, NOV. 22, 1888. 


MEYER vV.: BERLANDI; BOHN MANUF’G Co. v. JAME- 
SON. 


The following provisions of chapter 170, General Laws of 1887 
(Mechanics’ Lien Law), held unconstitutional; (1) That part 
of section 2 making homesteads subject to liens. (2) Sec- 
tion 3, making the mere failure of a contractor, who has 
received his pay from the owner, to pay his laborers and 
materialmen (although he may not be guilty of any fraud), 
a felony punishable by imprisonment in the penitentiary. 
(8) Section 5, making the fact that the person who per- 
formed the labor or furnished the material was not en- 
joined by law by the owner from doing so conclusive evi- 
dence that the labor was performed or material furnished 
with his consent. (4) The provision of section 8 declaring 
that the deed of the sheriff on a sale under a lien shall 
take precedence of any other title; and that of section 
10, which assumes to give a mechanics’ lien precedence 
over prior incumbrances. (5) Section 11, making it the 
duty of the courts, in case of doubt as to the construction 
of the act, to construe it so as to give the person perform- 
ing any labor the full amount of his claim. 

Also held, that these provisions constituting, as they evidently 
did, the chief inducement for the enactment of this law, 
and many of them being intimately connected with the 
substance and general plan of the act, it cannot be rea- 
sonably presumed that the Legislature would have en- 
acted the law with these provisions omitted. Therefore 
the whole act must be held invalid. 


PPEALS from District Court, Ramsey county; 
Brill and Wilkin, Judges. Actions brought to 
foreclose mechanics’ liens. In the case of Meyer v. 
Berlandi the court ordered judgment for the defend- 
ants upon the pleadings. Plaintiff appeals. In Bohn 
Manuf’g Co. v. Jameson defendants demurred to the 
complaint on the ground that the same did not state 
facts sufficient to constitute a cause of action. From 
an order overruling the demurrer defendants appeal. 


Smith & Hawthorne and F. C. Stevens, for appel- 
lants. 


10 


THE ALBANY LAW JOURNAL. 








Warner & Lawrence and Kerr & Richardson, for re- 
spondents. 


MITCHELL, J. The question raised by these appeals 
is the validity of chapter 170, General Laws of 1887, 
commonly known as the ‘ Mechanics’ Lien Law.” 
While this statute has been several times before us for 
consideration, this question has never before been pre- 
sented to thecourt. In Jool Co. v. Robinson, 37 N. 
W. Rep. 99, the only question was whether the act left 
the former law in force as to past claims. In State v. 
Brachvogel, 36 N. W. Rep. 641, all that was decided 
was that the provisions of the third section were ger- 
mane to the subject expressed in the title. InJordon 
v. Board, 39 N. W. Rep. 801, the only question was 
whether the act made a‘public school-house subject 
tolien. In the present case the validity of the entire 
act is assailed, mainly on the ground that it is uncon- 
stitutional, but also that it is so imperfect and incom- 
plete as to be incapable of being carried into effect. 
It therefore becomes necessary to consider the whole 
act. 

At the outset we remark thaf an examination of it 
fully satisfies us that the act was intended to, and does 
cover the whole subject covered by the former stat- 
ute relating to mechanics’ liens; having the same gen- 
eral purpose, and touching the same ground, at every 
point, but materially changing the legal rights of par- 
ties, and adopting a somewhat different method of 
enforcing them. It was therefore manifestly intended 
asa substitute for the former statute, and as to all fu- 
ture claims to be the only statute on the subject. 
Therefore if valid it works a repeal of the old law, not- 
withstanding the limited character of the repealing 
clause; and hence there is no chance to supplement 
it with any of the provisions of former law. In 
fact the two statutes, although having the same gen- 
eral pupose, of giving liens to laborers and material- 
men, work on so different lines that there is hardly a 
provision of the old law that will fit into thenew. An 
examination of the act will also satisfy any lawyer, 
that even if all its provisionsare valid, it is a very de- 
fective and incomplete skeleton, so badly lacking in 
working details that it would be very difficult to exe- 
cute it, except by a system of construction by the 
courts bordering closely upon judicial legislation. 
Many of its provisions tooare so obscure that much 
litigation would necessarily occur before its construc- 
tion would become settled. We pass these considera- 
tions by, as they would not justify a court in declar- 

ing the act invalid if by any legitimate rules of con- 
struction its meaning can be ascertained and its pro- 
Visions carried into effect. 

Butits incompleteness and obscurity are not the 
most serious objections to the act. Many of its pro- 
visions are flatly in violation of the Constitution. The 
provision of the second section, giving a lien on home- 
steads, is clearly so. It is well settled in this State 
that a homestead cannot be made subject to a lien, in 
the absence of an agreement between the parties cre- 
ating one. Cogel v. Mickow, 11 Minn. 475; Colemanv. 
Ballandi, 22 id. 144; Keller v. Struck, 31 id. 446. 

Section 3, if not unconstitutional on other grounds, 
is clearly repugnant to section 12, article 1, of the 
Constitution of the State, prohibiting imprisonment 
for debt. It is not necessary that a contractor be 
guilty of any fraud or other tort in order to subject 
him to the penalties of this section. If he has re- 
ceived his pay from the owner of the property, and 
owes a debt due on contract to one of his laborers or 
materialmen which he is unable to pay, he is guilty of 
obtaining money on false pretenses, and liable to im- 
prisonment in the penitentiary. No matter how hon- 
estly he may have paid over the last dollar which he 
has received on his contract, yet if through honest 
mistake he took the job too cheap, or if by unforeseen 


accident it cost more than he anticipated, and for that. 
reason he cannot pay all that he owes for labor and 
material he isa felon. This is returning with a ven- 
geance to the old barbarous fiction upon which im- 
prisonment for debt was originally based, viz., that a 
man who owed a debt, and did not pay it, was a tres- 
passer against the peace and dignity of the crown, and 
for this suppositious crime was liable to arrest and 
imprisonment. Such a statute cannot be sustained 
fora moment. 

Section 5 of the act is also unconstitutional. As liens 
are an incumbrance upon an owner’s property, it is 
fundamental that they can only be created by his con- 
sent or authority. No man can be deprived of his 
property without his consent or by due process of law. 
The basis of the right to enforce a claim, as alien 
against property, is the consent of the owner, and it 
is upon this principle alone that laws giving liens to 
subcontractors are sustained. The contract of the 
owner with the contractor is, under the law, the evi- 
dence of the authority of the latter to charge the 
property with liabilities incurred by him in perform- 
ing hiscontract. Oneil v. School, 26 Minn. 629; Luird 
v. Moonan, 32 id. 3858. 

The Legislature, seeming to have understood that 
such was the law, apparently attempted to evade it by 
providing in section 5that the fact that the person 
performing labor or furnishing material was not en- 
joined by law from performing labor or furnishing 
material, by the person in whom the title was vested 
at the time, shall be conclusive evidence that such la- 
bor was performed or material furnished with and by 
the owner’s consent. Jnshort, if a willful trespasser 
should go upon the jand of another against his will or 
without his knowledge, and erect a building on it, and 
the owner of the land did not institute a suit, give 
bonds and get out an injunction against the trespasser 
he would be conclusively deemed to have consented to 
the erection of the building, and his land be subject 
to a lien in favor of the trespasser, although the owner 
might be entirely ignorant of the trespass until after 
the building waserected. The bare statement of such 
a proposition is sufficient. A man cannot be thus 
deprived of his property without his consent. The 
Legislature may doubtless establish rules of evidence, 
but to enact a law making evidence conclusive which 
is not so necessarily in and of itself, and thus preclude 
aparty from showing the truth, would be nothing 
short of confiscation of property, and a destruction of 
vested rights without due process of law. 

But perhaps the most objectionable provision of this 
statute, and one that goes to the very substance, is 
found in the tenth section, which provides that no in- 
cumbrance upon Jand, created before or after the 
making a contract or performing labor or furnishing 
material, shall operate upon the building erected or 
material furnished until the lien for labor or material 
is satisfied. Thesame thing in a still more general 
form is found in section 8, which provides that the 
deed of the sheriff on the sale on the lien judgment 
“shall take precedence of any other title.’’ This is a 
manifest attempt to displace all prior incumbrances 
upon and vested interests in the property, or at least 
to postpone them to liens under the statute subse- 
quent in time, so that, for example, a mortgagor and 
a materialman or laborer, as a result of some arrange- 
ment between themselves, without the knowledge or 
consent of the mortgagee, might improve him out of 
his prior lien on the premises. 

Seeing the possible objection to this, counsel for one 
of the defendants takes the position that the act does 
not a give alien on the land, but only the building, and 
that it is only the latter that is to be sold. But in 
placing such a construction upon the law he only es- 
capes Scylla to encounter Charybdis. To sell the build- 
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ing without the land would almost entirely destroy 
the security which the Legislature designed for the 
protection of lienholders. We fail to see what the 
purchaser could do with the building, unless it would 
be to tear it down and remove the rubbish. If the 
building alone were sold, he would have no right toa 
foot of the land on which it stood. The title to real es- 
tate would be infinitely perplexed if one person owned 
the structure and another the land. Such aconstruc- 
tion is entirely impracticable, and if adopted, the law 
would be virtually incapable of execution. Hence, 
although the act issilent as to the land, it must be 
construed to include, as subject to the lien, that ex- 
tent of ground appurtenant to the building which is 
reasonably necessary for its enjoyment. Such is the uni- 
form construction of lien laws, even where there is no 
express statutory authority for charging the land. 
Phil. Mech. Liens, chap.17. Nor would the constitu- 
tional objection to this section be obviated by limiting 
the lien to the building. We apprehend there is no 
doubt but that the law gives a lien for Jabor or mate- 
rial that goes into the improvement or repair of an ex- 
isting building, as well as for that which goes into the 
construction of an entirely new one; and that in tbe 
former case, as well as the latter, the whole build- 
ing is subject to the lien. So that even in that case 
the lien would, under the law, cut out or take prece- 
dence of prior incumbrances as to part of the secur- 
ity. 

Another counsel, while conceding and claiming that 
the land as well as the building is subject to the lien, 
attempts to sustain section 10 by another line of rea- 
soning. Hesays that while it could not affect incum- 
brances made prior to the passage of the act, yet all 
those subsequently made would be taken in contem- 
plation of the provisions of the law, and subject to 
them; and in support of his contention be cites those 
cases, notably Smith v. Stevens, 86 Minn. 303, where 
chattels are left in the possession and use of the mort- 
gagor, and a lien created by him for their keep or nec- 
essary repairs has been held entitled to prece- 
dence over the mortgage, although the latter was first 
in time. But we think counsel has mistaken the 
principle upon which all this class of cases rests. They 
all rest upon the doctrine of agency—authority, im- 
plied from the circumstances, from the mortgagee to 
the mortgagor, tu create a lien for such a purpose. 
This is well expressed by Erle, J., in Williams v. All- 
sup, 10 C. B. (N. 8S.) 417, which was a case of a mari- 
time lien on a vessel for repairs. In giving the lien 
precedence of the mortgage he says: ‘‘I put my decis- 
jon on the ground that the mortgagee, having allowed 
the mortgagor to continue in the apparent owner- 
ship of the vessel, making it a source of profit 
and a means of earning wherewith to pay off the 
mortgaged debt, the relation so created by implica- 
tion entitles the mortgagor to do all that may be nec- 
essary to keep it inefficient state for that purpose. 
The vessel has to be kept in astate to be available as a 
security to the mortgagee.’’ The case is the same as 
if the mortgagee had been present when the order for 
repairs was given. So in Hammond v. Danielson, 126 
Mass. 294, which was a case of alien for repairs on a 
hack left in the possession of the mortgagor to be used 
in his business, Gray, C. J., says: ‘‘A lien on personal 
property cannot indeed be created without authority 
of the owner, but the authority is implied from the 
facts agreed.” So in case of a horse Jeft in the posses- 
sion and use of the mortgagor. The animal must be 
fed in order to preserve it. The authority of the mort- 
gagor to create a lien for that purpose is implied from 
the facts. Butno case ever held that a mortgagor 
could, without the authority of the mortgagee, ex- 
pressed or implied, create a lien on the mortgaged 
property so as to give it precedence of the mortgage. 


The law, whether common or statute, giving a lien, 
could not give it a precedence of a prior incumbrance 
without authority from the mortgagee back of it. 
But in case of a mortgage of realty there can be no 
implied authority from the mortgagee that the mort- 
gagor may goon and create liens for erecting new 
buildings or improving existing ones that shall take 
precedence of his mortgage. No facts exist in the na- 
ture of the transaction from which any such author- 
ity can be implied. Weare referred to a statute in 
the State of [Illinois (Rev. Stat. Ill, 1881, chap. 82) 
which it is claimed gives the lien of laborers and ma- 
terialmen precedence of prior mortgages, and which 
has been sustained by the courts of that State. Church 
v. Jevne, 82 Ill. 220; Croskey v. Manufacturing Co., 48 
id. 484. Butit will be found that it is a very different 
act from the one now being considered. It provides 
(section 17) that the previous incumbrance shall be 
preferred to the extent of the value of the land at the 
time the lien attached, and that the court shall ascer- 
tain and determine what proportion of the proceeds 
of the sale shall be paid to the several parties in inter- 
est. 

The cases cited illustrate how this works. The value 
of the land before the labor is performed or material 
furnished is first ascertained, then the amount of the 
additional value given to the property by the improve- 
ment, and when the property is sold the proceeds are 
distributed in that ratio; the anterior incumbrance 
being preferred to the extent of the value of the prop- 
erty at the time the mechanics’ lien attached, and the 
laborer or materialman taking priority to the extent 
of the additional value given tothe property by him. 
This, in theory at least, gives the prior incumbrancer 
the benefit of his entire security as if was when he 
took his mortgage. But our act gives the laborer or 
materialman a lien, not merely to the extent he has 
enhanced the value of the property, but to the full 
amount due him according to his contract with the 
owner, and gives that lien precedence as to the whole 
property. ‘To illustrate how this might work: Sup- 
pose A., owning a house and lot worth $5,000, mort- 
gages it to B. for its full value, and subsequently con- 
tracts with C. to enlarge or remodel the house forthe 
agreed sum of $5,000, but the improvements only en- 
hance the value of the property $1,000. C. not receiv- 
ing his pay, files a lien for $5,000, on which the prop- 
erty is sold,and brings $6,000. Under this law C. 
would get $5,000 and B.. only $1,000. Or suppose it 
sold for only $5,000; C. would get the whole, and B. 
nothing. It is not in the power of the Legislature to 
take away a man’s property in this way. Third par- 
ties have vested rights in the land, and not parties to 
privies to the contract, cannot be prejudiced by a sub- 
sequent mechanic’s lien. The law must leave it as it 
does any other incumbrance, to take effect in its order 
of time. The principle of constitutional law applies 
that no one can be deprived of his property without 
his consent, except for public use, nor without due 
compensation first being made. Overt. Liens, § 536; 
Brown v. Morison, 5 Ark. 221; Croskey v. Manufac- 
turing Co., 48 Hl. 483. 

It is no answer to this objection to say that all in- 
cumbrances or Other interests in property, ac- 
quired subsequent to the passage of the act, must be 
deemed as taken subject to the provisions of the law, 
which enter into and form a part of the contract. This 
rule, which is a familiar one, always presupposes that 
the law is valid. Itis no more in the power of the 
Legislature to pass a law taking from a man, without 
his consent, and without process of law, property 
which he may thereafter acquire, than it is to pass a 
law depriving him of property which he had acquired 
before its passage. 

Although not important py itself, it may be added 
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that the eleventh section of the act is clearly void. It 
provides that when any doubt exists as to the con- 
struction of the law it shall be the duty of the court 
to construe it so as to give the person performing any 
labor the full amount of his claim, over and above 
costs and attorney’s fees. This isa clear invasion of 
the function of the judiciary. The Legislature enacts 
the laws, but it belongs to the courts alone to construe 
them. Other provisions of the law, of at least doubt- 
ful validity, might be referred to, but we do not deem 
it necessary. 

The important question remains whether the re- 
mainder of the statute can stand, or whether it must 
all fall. The rule laid down by Cooley, and adopted 
by this court, is that if the provisions of the act are so 
mutually connected with and dependent on each 
other, as conditions, considerations or compensations 
for each other, as to warrant the belief that the Leg- 
islature intended them as a whole, and if all could not 
be carried into effect, the Legislature would not pass 
the residue independently, then if some parts are un- 
constitutional, all the provisions which are thus de- 
pendent, conditional or connected must fall with 
them. O'Brien v. Krenz, 36 Minn. 186. Applying this 
rule to this case, we think the whole statute must fall. 
Some of these invalid provisions could doubtless be 
eliminated from the act, and the balance of it stand as 
the expression of the legislative will; but others are 
so intimately connected with the essential plan and 
scope of the act that there would not be enough left 
of it to make it capable of being carried into effect ac- 
cording to the legislative intent. 

The great object of the act manifestly was to give 
greater rights and further protection to laborers and 
materialmen than they had under the old law, and 
the provisions which we hold invalid were evidently 
those which the Legislature especially designed to ef- 
fect that purpose, and which constituted the chief in- 
ducement to pass theact. It is hardly possible to con- 
ceive, that had the Legislature supposed that these 
provisions were invalid, they would have enacted the 
remainder of the act as a substitute for the old law. 
The whole act must therefore fall, leaving section 90 
of the General Statutes of 1878 stillin full force. We 
are aware that a court ought not to declare invalid a 
solemn act of a co-ordinate branch of the government 
except inavery clear case; but this seems to us to be 
suchacase. Were any serious evils likely to result 
from holding this law invalid we might hesitate. But 
there has been so much doubt, both as to the meaning 
and the validity of this act, that we apprehend almost 
every careful lawyer has taken the precaution, where 
the necessary facts existed, to bring all proceedings to 
enforce mechanics’ liens within the requirements of 
the old law as well as the new. Again, even if the act 
could be sustained, it isso imperfect and obscure in 
many respects that much contention and litigation 
over its construction would inevitably follow—a state 
of things which would be especially disastrous to the 
very class which the law was intended to benefit. 
Therefore looking merely to practical results it is bet- 
ter forall parties that they be left under the provis- 
ions of the old law, and if it is defective in any par- 
ticular the Legislature can amend. 

The result is that in the case of Bohn Manuf’g Co. v. 
Schmidt and Jameson the claim of lien was seasonably 
filed, and the demurrer to the complaint was properly 
overruled. Inthe case of Meyer v. Berlandi the claim 
for a lien first filed was insufficient; and as the right 
to alien is dependent upon the filing of a proper state- 
ment, deficiencies cannot be helped out by allegations 
in the complaint of facts which should be contained 
in the statement filed. Treating the proposed amend- 
ment to the complaint as a supplemental pleading, set- 
ting up the filing of another statement for a lien sub- 


sequently to the commencement of the action, the 
amendment was properly disallowed. The filing of 
the statement operates as the creation of a lien, and 
until this is done an action toenforce the lien cannot 
be maintained. Rugg v. Hoover, 28 Minn. 404. If an 
original complaint is wholly defective, and there are 
no grounds for proceeding upon it, it cannot be sus- 
tained by filing a supplemental one founded on mat- 
ters which have subsequently taken place. A supple- 
mental complaint can only enlarge or change the kind 
of relief to which a party may be entitled, where a 
cause of action exists at the time of the commence- 
ment of the action. Lowry v. Harris, 12 Minn. 255. 

The judgment of dismissal in this case must be af- 
firmed. 

Order and judgment affirmed. 





NEW YORK COURT OF APPEALS ABSTRACT. 

ARBITRATION AND AWARD — REVOCATION—BREACH 
OF AGREEMENT.— Under the Code of Civil Procedure of 
New York, section 2383, providing that a submission 
to arbitration cannot be revoked after final submis- 
sion, such a submission is revocable at any time before 
finally submitting the cause for decision, although the 
parties have expressly agreed not to revoke, and to 
waive any right to revoke, such agreement being 
purely executory, and the remedy for revocation be- 
ing by action for its breach. Whatever may have been 
decided elsewhere in this country, we are satisfied 
that that is the better rule of law which has been 
recognized in England and in this State, and which 
considers a submission revocable until its nature is 
changed by legal enactment, as was done by English 
statutes. As it was said in Vynior’s Case, 8 Goke, 81a, 
‘man cannot by his act make such authority, power 
or warrant not countermandable which is by the law 
or its own nature countermandable;” he cannot 
‘“make that irrevocable which is of its own nature re- 
vocable.’’ But the learned counsel for the appellants 
say, the facts underlying this submission, in the dis- 
continuance of suits, the abandonment of advantages, 
and the peculiar and unusual agreements contained in 
this submission, by which the right to revoke is waived 
and abandoned, take it out of the common-law stat- 
ute rule. They say that here was an express waiver 
of the right to revoke, based on a valuable and execu- 
ted consideration; and they argue that, failing the 
reason of the rule, the rule itself fails. No unusual 
character is imparted to the agreement by its being 
based on such a consideration. All such agreements 
must be based on a good consideration; and if the dis- 
continuance of the pending suits and the loss of ad- 
vantages thereby occasioned are the features which 
constitute the executed consideration, they are but the 
incidents of the agreement of submission. That was 
the decision of this court in McNulty v. Solley, 95 N. 
Y. 242, where Danforth, J., collects authorities to sus- 
tain the proposition that by submission to arbitration 
eo acto the discontinuance of the pending litigation is 
effected. The flaw in the argument of appellant’s 
counsel is in its assumption that the character of the 
mandate to the individuals selected to determine the 
controversy between parties can be changed by their 
private agreements or affected by the circumstances 
which were its producing cause, or which the execu- 
tion of the agreement induced. The source of the 
mandate or power by virtue of which the arbitrators 
act is in the private agreement which the parties have 
entered into, for reasons satisfactory to themselves, in 
order to have an end to dispute and to legal strife, and 
the force of the mandate to them is in the consent of 
the parties that they shallact. But in the execution 
of the power, or in the thing they are to accomplish, 
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the arbitrators have po interest, and thus the case is 
altogether different from one where the mandatory 
has an interest in the execution of the power, and in 
the result of its exercise. In such acase the mandate 
which goes forth with the execution and delivery of 
the agreement to the mandatory becomes irrevocable. 
Weare at a loss to understand how the nature of the 
agreement between the parties, or any resulting inci- 
dent of that agreement, adds any thing to the power 
of thearbitrators. The agreement of submission is 
executory until the controversy is completely ended 
between the parties by the submission to the arbitra- 
tors of the controversial facts for their decision; and 
not till then can it be said that the agreement has been 
executed and passed beyond the power of the parties 
to withdraw from or to break. Until that ultimate 
stage has been reached every article of the agreement 
which relates to the future conduct of the parties lies 
in the region of promise; and that promises can be 
and are broken, regardless of their weight or the con- 
sequences, is as proverbial as it is certain. The express 
agreement not to revoke is executory, of’ course, like 
every other agreement to do or not to do a certain 
thing. Although the parties agreed not to revoke, the 
fact is that one of them has done so, notwithstanding 
his agreement, and the other is left to such legal reme- 
dies as may offer themselves to protect or compensate 
him for the breach. The agreement to waive any right 
to revoke does not help the situation. A waiver, to be 
effectual and beyond,recall, must be of some present 
existing right, conferred by statute or otherwise. 
When the agreement to waive relates to the future 
conduct of the party, it is purely executory, and 
amounts to nothing more than the agreement not to 
revoke. The difficulty is that as the arbitrators have 
no interest in the result of the arbitration, and derive 
their power to act from the continuing consent of the 
parties to the agreement, when the agreement, while 
yet executory, is broken by the refusal of a party to be 
bound by it or to perform it, the foundation of the ar 
bitrators’ power is gone, and they have no more au- 
thority over the withdrawing party to bind him by 
their acts. The Legislature of this State, in enacting 
section 2383 of the Code of Civil Procedure, have set 
at rest any existing conflict in the decisions, and have 
enlarged the rule as recognized in the previous statu- 
tory enactment, 2 Rev. St., p. 544, § 23. By its pro- 
visions a submission to arbitration, whether made as 
prescribed in that title or otherwise, may be revoked 
at any time before the closing of the proofs and the 
final submission of the cause for decision. The revoca- 
tion must be in writing, signed by the parties, and de- 
livered to the arbitrators, and it is competent for one 
of several parties on a side to effect such a revocation. 
We perceive no reason for qualifying the force of this 
section in the way suggested by appellants’ counsel, 
who say that it is only available to a party when revo- 
cation is allowable; and as by express agreements in 
this submission,the right of revocation was stipulated 
away, the provisions of the section are inapplicable. 
We think the language of this section is broad enough 
to cover all cases of submission, and that the only re- 
striction is as to the time and the mode of the act of 
revocation. And as to the agreement not to revoke, 
as we have suggested, like any other agreement relat- 
ing to’the future conduct of parties, it was executory, 
and if broken, left the other party helpless thereun- 
der, and under the necessity to seek redress for the 
breach elsewhere. Nov. 27, 1888. People, ex rel. Un- 
ion Ins. Co., v. Nash. Opinion by Gray, J. 


SUBMISSION—JURISDICTION OF ARBITRATOR— 
PARTNERSHIP AGREEMEXT — CONCLUSIVENESS OF 
AWARD.—Where acomplaintin an action for an ac- 
counting, by an executor of a deceased partner against 
the survivor, alleges a deficiency in a mortgage, which 





he claims had been taken in the settlement of accounts 
on the promise of defendant to allow him one-half of 
any deficiency there might be in the amount due 
thereon, and the answer alleges that defendant has 
paid the executor in full for his share of the partner- 
ship, an award, upon an agreement to arbitrate the ac- 
tion, giving plaintiff half of the deficiency, is within 
the jurisdiction of the arbitrator, and cannot be dis- 
turbed. (2) The articles of copartnership providing 
that on the death of one of the partners the survivor 
should render to the legal representatives of the de- 
ceased partner an,account of the merchandise of the 
firm, valuing it at its ‘‘ purchasable wholesale market 
price,” an award charging defendant with the whole- 
sale market price is proper, and within the arbitrator’s 
jurisdiction. (3) The articles providing that the fac- 
tory buildings, machinery, etc., should be taken by 
the survivor at the cost price, as shown by the books 
of the firm, defendant is chargeable with one-half of 
an amount charged by him to the account of factory 
property on account of wear and tear thereof, ata 
time when he knew his partner would soon die; and 
an award thereof, with interest, is not in excess of the 
arbitrator’s jurisdiction, and must be sustained, 
though no mention is made of such charge in the com- 
plaint; it being within defendant’s liability to account. 
(4) Though it is admitted in the complaint that regu. 
lar accounts had been rendered by defendant, as re- 
quired by the articles, there being no admission that 
they were settled or accepted, their force and effect is 
for the arbitrator, and his findings thereon are con- 
clusive. Nov. 27, 1888. Masury v. Whiton. Opinion 
by Earl, J. 


BANKS—LOAN TO CITY—FRAUD OF DIRECTOR— 
RATIFICATION—KNOWLEDGE OF DIRECTORS.—(1) One 
of the court-house commissioners of New York, repre- 
senting the commissioners and the city, obtained a 
loan unauthorized by law, in 1871, from a bank of 
which he was a director, for the purpose of complet- 
ing the court-house. The director mentioned and two 
other directors fraudulently misappropriated part of 
the loan. The president of the bank, who acted as its 
sole agentin the transaction, was ignorant of the 
fraud, and was informed by the comptroller and 
mayor, upon inquiring, that it was safe and proper to 
make the advances. Laws of New York, 1872, chapter 
9, section 2, authorized the comptroller to repay all 
moneys advanced “to or for the use of any of the de- 
partments or commissioners of the city or county by 
various banks,’’ etc. Held, that the illegal loan was 
ratified by the statute, and that the bank could re- 
cover the amount of it from the city. Town of Guil- 
ford v. Supervisors, 13 N. Y. 148; Brewster v. City of 
Syracuse, 19 id. 116; Darlington v. Mayor, 31 id. 164; 
Brown v. Mayor, 63 id. 259. (2) The knowledge of the 
conspiring directors of the misappropriation of the 
funds is not imputable to the bank, or its agents who 
negotiated the loan, as their connection with it was 
not in their capacity as directors, but as county offi- 
cers. Bank v. Davis, 2 Hill, 451; President, -ete., v. 
Cornen, 37 N. Y. 320; Holden v. Bank, 72 id. 291; 
Bank v. Savery, 82 id. 291; Cragiev. Hadley, 99 id. 181; 
Custer v. Bank, 9 Penn. St. [27; President, etc., v. 
Lewis, 22 Pick. 24; Bank v. Payne, 25 Conn. 444. Nov. 
27,1888. Mayor, etc., of the City of New York v. Tenth 
National Bank. Opinion by Earl, J. 


INSURANCE—CONDITIONAL DELIVERY BY AGENT.— 
Where one receives from an agent a policy of life in- 
surance, giving his notes and a check therefor, and de- 
livers to the agent policies in other companies on the 
agreement that the agent shall obtain for them their 
surrender value, or paid-up policies, and that if he 
fails to do so to the satisfaction of the assured, the 
new policy may be returned, and the agent fails to ac- 
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complish his undertaking, the policy does not become 
operative, and it may be returned, and the notes and 
check recovered; and the agent’s authority to make 
such an agreement, or stipulations in the policy in re- 
lation to his authority, or the company’s knowledge 
of the agreement, are immaterial. Nov. 27, 1888. 
Harnickell vy. New York, Life Ins. Co. Opinion by 
Peckham, J. 


MARRIAGE—TORTS OF WIFE:-—LIABILITY OF HUS- 
BAND.—Laws of New York, 1862, chapter 172, section 
7, providing that a married woman may be sued, and 
that a judgment against her shall be enforced against 
her separate estate as if she were sole—section 3, pro- 
viding that a married woman may sue and be sued in 
matters relating to her property, and may sue for in- 
juries to person or character, and section 5 providing 
that the husband shall not be liable for the costs in 
the recovery—and the Code of Civil Procedure, section 
450, providing that a married woman prosecutes and 
defends as if sole, and that joinder of the husband in 
an action affecting her separate property is not neces- 
sary; and section 1206 providing that judgment 
against a married woman may be enforced as if she 
were sole—do not abrogate the common-law rule of 
the husband’s liability for the wife’s torts. Following 
Fitzgerald v. Quann, 109 N. Y. 441. Nov. 27. 1888. 
Mangam v. Peck. Opinion by Gray, J. 


MorTGAGE—FORECLUSURE—RIGHTS OF REMAINDER- 
MEN—RES ADJUDICATA.—On foreclosing a mortgage 
made by atenant for life, but purporting to convey 
the fee, and given by order of court to raise money 
with which to improve the land, certain contingent 
remaindermen were made parties, the complaint al- 
leging that their interest in the land was inferior to 
the mortgage, and a decree was rendered against 
them by default. Held, that this barred their inter- 
est, and gave the purchaser at foreclosure sale a good 
title, though such remaindermen were not parties to 
the proceeding in which the mortgage was directed to 
be given. The case is distinctly within the principle 
on which Jordan v. Van Epps, 85 N. Y. 427, and Bar- 
nard v. Onderdonk, 98 id. 158, was decided, and is 
controlled by the rule that a judgment rendered by a 
court having competent authority to deal with the 
subject-matter involved in the action, and jurisdic- 
tion of the parties is final and conclusive between 
them. The cases cited by the appellant do not con- 
travene that doctrine. Many of them were reviewed 
by the late Chief Justice Davies in Frost v. Koon, 30 
N. Y. 428, and from that examination and the cases 
referred to it appears that while prior incumbrancers 
are neither necessary nor proper parties to an ordi- 
nary action of foreclosure, and that when made such 
under the general allegation that they claim an inter- 
est ‘“‘as subsequent purchaser, incumbrancer or other- 
wise,’’ a decree will not affect them; and moreover, 
that if the facts upon which the plaintiff relies to de- 
feat that prior title are stated, the defendant whose 
title is thus assailed may demur to the complaint 
upon the ground that the plaintiff has no right to 
bring him into court upon the foreclosure to try the 
validity of the title; yet ifthe party so made a de- 
fendant should, instead of demurring, answer and liti- 
gate the question, and then judgment should go against 
him, no case decides that the judgment would not con- 
clude him ina collateral action. Nor do those cases de- 
cide that where such facts are stated as will, if ad- 
mitted, subject that title to the plaintiff’s mortgage, 
and to the relief sought, the party against whom they 
are alleged willnotin Jike manner be estopped from 
afterward setting up his interest as against the judg- 
ment inthe foreclosure action; and what binds him 
can be questioned by no one else. The present case is 
within the general rule that a judgment is conclusive 


between the same parties and their privies, upon all 
matters embraced within the issue in the action, and 
which were or might have been litigated therein. It is 
immaterial whether issue was joined by the defendant, 
or tendered by the plaintiff, and left unanswered. The 
rule applies as well to a judgment by default, when 
the facts stated warrant the relief sought, as to one 
contested. Gates v. Preston, 41 N. Y.118; Newtony. 
Hook, 48 id. 676. Nov. 27, 1888. Goebel v. Iffla. Opin- 
ion by Danforth, J. 


MUNICIPAL CORPORATIONS—PUBLIC IMPROVEMENTS 
— CONTRACTS —LOWEST BIDDER — FRAUD.—(1) Under 
the laws of New York contracts for street improve- 
ment in New York city must belet to the lowest bid- 
der, on estimates made by the surveyor. Plaintiff 
made an unbalanced bid, the lowest according to the 
estimates, and was awarded the contract. The sur- 
veyor made the gross estimates approximately cor- 
rect;\but depending on surface indications, which 
were unreliable owing to the peculiar formation, was 
deceived as to the relative amounts of earth and rock 
to be removed, the former proving much greater and 
the latter much less than estimated. Plaintiff's bid 
being high on the earth and low on the rock excava- 
tion, the work cost double his bid, and he proved 
nearly the highest instead of the lowest bidder. Held, 
there being no fraud or collusion, and the surveyor 
having made an honest attempt to estimate the work 
correctly, the contract was valid, and plaintiff could 
recover according to its terms. (2) Though plaintiff, 
from superior knowledge of the locality, believed the 
estimates incorrect, and bid accordingly, he would not 
thereby be guilty of fraud, he not having influenced 
the estimates nor misled the city authorities. Dis_- 
tinguishing Re Anderson, 109 N. Y. 554. Nov. 27, 1888. 
Reilly v. Mayor, etc., of the City of New York. Opin- 
ion by Finch, J. 


RAILROADS—ACCIDENT AT CROSSING—NEGLIGENCE 
—QUESTION FOR JURY.—In an action against a rail- 
road company for the death of plaintiff's intestate the 
evidence showed that the intestate, a married woman, 
was in a wagon with her husband, who was driving; 
that while attempting to cross the track in frontofa 
train both were killed, and that the train was plainly 
visible before the wagon reached the track. Held, 
that the case should be submitted tothe jury. If we 
assume for the purposes of the argument the negli- 
gence of the husband, who was driving, yet his negli- 
gence cannot be imputed to the wife. Platz v. Co- 
hoes, 26 Hun, 391, affirmed 89 N. Y. 219; Robinson v. 
Railroad Co., 66 id. 11. The question presented as to 
her is whether there was any evidence tending to 
show that she was free from negligence contributing 
to the injury. The facts and circumstances proven 
admit of two conflicting inferences, one or the other 
of which must be true. The deceased and her hus- 
band either saw the passenger train approaching as 
they neared the track, or they did not. If they did 
not see it, or at least the deceased did not see it, she | 
was negligent; for she was bound to look and listen; 
and the facts show that if she had looked she could 
have seen and would have seen the approaching train. 
She had no right because her husband was driving to 
omit some reasonable and prudent effort to see for her- 
self that the crossing was safe. But the strong probabil- 
ity is that she did see the train, and her husband did 
also, and that he for some reason undertook to cross 
in its front, miscalculating perhaps its distance and 
speed and his opportunity. She was not bound to 
suspect that purpose until she saw it being executed. 
Before that she might reasonably expect him to stop 
and wait. When she saw that he was about to make 
the attempt they must have been very close to the 
track. She was not bound to jump from the wagon. 
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That might seem to her as dangervus as to sit still. 
She could not be required toseize the reins or inter- 
fere with the driver. That is almost always danger- 
ous and imprudent. She might have begged her hus- 
band to stop, and we do not know that she-did not; 
but if she did not, and sat silent, it does not follow as 
matter of law that she was negligent. Her husband 
seemed to have been ordinarily a careful man. Having 
his wife with him, one would think would make him 
more so. He stopped twice before he crossed the 
freight tracks. She was hardly blamable, when both 
saw the coming train, for thinking and expecting that 
he would stopagain. When she saw that instead he 
meant to cross, she should have spoken perhaps; but 
she may have been so near the engine as to have 
scarcely had time, or so paralyzed with fright at the 
impending danger as to have lost her judgment and 
prudence for the moment. The degree of careto be 
exercised varies with circumstances and emergencies. 
If the deceased was silent, it does not follow as matter 
of law that she was negligent. Which of the two in- 
ferences we have named should be drawn, and if the 
latter, whether the surrounding circumstances suffi- 
ciently show that the deceased was not in fault, were 
questions which we think should have gone to the 
jury. The judgment should be reversed and a new 
trial granted, costs to abide the event. Nov. 27, 1888. 
Hoag v. New York Cent. & H. R. R. Co. Opinion by 
Finch, J. All concur, except Earl and Gray, JJ., not 
voting. Peckham, J., not sitting. 


STATE—CONSTRUCTION OF SEWERS — NEGLIGENCE. — 
Where the State, for the purpose of draining a canal, 
constructs a sewer along a city street in place of a city 
sewer, without condemning the land, and allows the 
property owners to connect with such sewer the drains 
formerly flowing into the city sewer, the State as- 
sumes the same obligation that a city does in regard 
to its sewers, and is responsible for damage to such 
property owners caused by water backing into their 
cellars from the sewer, because of an obstruction 
therein, which the State, after notice, has neglected to 
remove. The use of the sewer for draining the ad- 
joining lots was perfectly consistent with the purposes 
of the State, and it is clear that all it intended to do 
was to substitute its sewer, a larger one, in the place 
of the city sewer. It cannot be assumed that it in- 
tended to do an unnecessary injury to the property 
owners. It cannot be said in answer to the claim of 
the claimant that he would have suffered no damageif 
his drain had not been thus connected with the sewer, 
because he had the right, upon the facts as they now 
appear, to have his drain there, and it was the duty 
of the State to keep the water which it discharged 
into the sewer from being dammed up therein, and 
forced back into the drain. It owed the same duty 
which acity owning a sewer, and charged with the 
duty of keeping it in repair, owes to abutting owners, 
Barton v. City of Syracuse, 36 N. Y. 54; Nims v. City 
of Troy, 59 id. 500. Nov. 27, 1888. Ballow v. State. 
Opinion by Earl, J. 


STATUTE OF LIMITATIONS—SALE OF DECEDENT’S 
LANDS TO PAY LEGACIES—RIGHTS OF CREDITORs.—(1) 
Article 6, sections 49-51, of 2 Revised Statutes of New 
York, page 301, making the statute of limitations ap- 
plicable to cases where the law and equity courts had 
concurrent jurisdiction, was a re-enactment of the 
former rule, and is not repealed by the Code of New 
York 1848 (Laws 1848, p. 511, § 6), repealing the Re- 
vised Statutes as to the limitation of actions, substi- 
tuting its own provisions therefor, and providing in 
section 77 that ‘‘an action * * * not hereinbefore 
provided for must be commenced within ‘ten years,” 
and though the right of action of a legatee to compel 
the executrix to sell lands under the will for the pay- 


ment of legacies is of an equitable nature, yet as there 
are several legal remedies in such cases, the statute of 
limitations applies, and such right of action is not 
revived by the subsequent adoption of a statute length- 
ening the period of limitation. The claim is made 
upon the part of the plaintiff that the subject-matter 
of such a suit, the cause of action, is the recovery of 
payment of the legacy, and that all these various 
modes of obtaining payment thereof are simply differ- 
ent remedies to attain the same object; and that 
when such is the case, and the two courts under the 
old system of law and equity and concurrent jurisdic- 
tion over the subject-matter or cause of action, and 
the remedy at law was as effectual as the equitable 
one, the legal statute of limitations applied to the rem- 
edy in equity, and if the cause of action was barred at 
law, it was equally so in equity. This was the rule in 
the days before the adoption of the Code, and plain- 
tiffs claim that it still exists. All the relief obtain- 
able by action in the nature of asuit in equity by the 
legatees herein could have been obtained by an action 
of a purely legal nature during six years. The pro- 
ceedings before the surrogate were entirely adequate 
to obtain payment of the legacies. Thisrule of limita- 
tion, that equity follows the law, in cases of concur- 
rent jurisdiction of the two courts, was not brought 
into being by the Revised Statutes. In Hovenden vy. 
Lord Annesley, 2 Schoales & L. 607, Lord Chancellor 
Redesdale stated: ‘‘Butit is said that courts of equity 
are not within the statute of limitations. Thisistrue 
in one respect. They are not within the words of the 
statutes, because the words apply to particular jegal 
remedies. But they are within the spirit and mean- 
ing of the statutes, and have been always so consid- 
ered. I think itis a mistake in point of language to 
say that courts of equity act merely by analogy to the 
statutes. They act in obedienceto them, the statute 
of limitations applying itself to certain legal remedies 
for recovering the possession of lands, for the recover- 
ing of debts, etc.; and equity, which in all cases fol- 
lows the law, acts on legal titles and legal demands, 
according to matters of conscience which arise, and 
which do not admit of the ordinary legal remedies. 
Nevertheless in thus administering justice according 
to the means afforded by acourt of equity, it follows 
the law. * * * Ithink therefore courts of equity 
are bound to yield obedience to the statute of limita- 
tions upon all legal titles and legal demands, and can- 
not act contrary to the spirit of its provisions. I think 
the statute must be taken virtually to include courts 
of equity, for when the Legislature by statute limited 
the proceedings by law in certain cases, and provided 
no express limitation for proceedings in equity, it 
must be taken to have contemplated that equity fol- 
lowed the law, and therefore it must be taken to have 
virtually enacted in the same cases a limitation for 
courts of equity also.’’ Chancellor Kent said, in com- 
menting upon the language of the court in the above 
case, that it meant, that if the party had a legal title, 
and a legal right of action, and instead of proceeding 
at law resorted to equity; instead of bringing his ac- 
tion of account or detinue or case for money had and 
received at law, he files his bill for an account—the 
same period of time that would bar him at law would 
bar him inequity. Kane v. Bloodgood, 7 Johns. Ch. 
89. Where the same subject-matter of the demand in 
equity can also be made the subject of an action at 
law, the rule of analogy applies with all its force. Id. 
In Murray v. Coster, 20 Johns. 575, 585, the same rule 
was announced by the Court of Errors. The Revised 
Statutes (2 Rev. Stat., p. 301, art. 6, §§ 49-51) enacted 
the same rule, and in cases of concurrent jurisdition 
the legal limitation was applied. The revisers, in 
their notes in these sections, stated that no new rule 
was intended, but the sections adopted the language 
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of the Court of Errors in the case of Murray v. Coster, 
supra. In truth the Revised Statutes simply enacted 
the then existing law on that subject. The Code of 
1848 (Laws of 1848, p. 511, § 66) repealed the provisions 
of the Revised Statutes as to limitations upon the 
time for thecommencement of actions other than for 
those relating to real property, and substituted pro- 
visions of its own on that subject. Provision being 
made in other sections for many cases, it was enacted 
by section 77 of that Codetbat ‘‘an action for relief 
not hereinbefore provided for must be commenced 
within ten years afterthe cause of action shall have 
accrued.’”’ The claimis now made that by this repeal 
of the Revised Statutes upon the subject of the limita- 
tion of actions,and by the adoption of affirmative 
provisions on that subject by the Code, the old rule 
under discussion has been abolished, and does not 
now exist; that it was repealed in terms, and has not 
been re-enacted. In Loder v. Hatfield, 71 N. Y. 92, 
104, the question is mooted by Folger, J., but not dis- 
cussed. In Salisbury v. Morss, 7 Lans. 359, the learned 
judge writing the opinion stated his conviction that 
therule was abrogated by the Code, and had never 
been re-enacted. The point was not necessary to the 
decision of the case, but it appears that it is one of 
some doubt, or at least open toa possible variety of 
views. The argument urged is that the Code in terms 
has repealed the statute, and it has not been re-en- 
acted: that it was inappropriate to the new system, 
under which all actions were to be prosecuted in the 
same forms and before the same tribunals, whether 
they were to enforce legal or equitable rights, and 
for that reason it became necessary that changes 
should be made in the provisions of the statutes con- 
cerning the time limited for their commencement; 
that in such changes the provisions relating to concur- 
rent jurisdiction was omitted, and that prescribing 
the time in which actions for relief could be brought 
was re-enacted, subject to the single exception includ- 
ing certain actions for relief on account of fraud. The 
argument, it must be conceded, is quite strong. The 
effect of it would however be to lengthen by four years 
the time in which many actions could be commenced, 
which under the old rule would have been limited to 
six, and in actions too, where noreason can be given 
forsucha change. We think that in causes of action, 
which before the adoption of the Code, the two courts 
had concurrent jurisdiction over, or in other words, 
where the subject of the action was the same in both 
courts, andthe remedy only was different, such ac- 
tions are included in and provided for by the sections 
preceding the above-mentioned seventy-seventh sec- 
tion, and hence are not included in that section as 
within the ten-years statute. The simple repeal of 
those sections of the Revised Statutes relating to the 
commencement of actions would not have made any 
alteration in the Jaw applicable to those causes of ac- 
tion over which the two courts had theretofore had 
concurrent jurisdiction, for as we have seen, the law 
was the same before their enactment. We must look 
further, and see if the Code has provided any rule on 
this subject which is at war with the law as it stood 
before it was adopted. Wedo not thinkit has. Those 
sections which precede the seventy-seventh, wherein 
the time for the commencement of actions of what 
would theretofore have been called a legal nature is 
prescribed, must be taken to include causes of actions 
over which courts of equity had theretofore had con- 
current jurisdiction with courts of law, because as was 
said by Lord Redesdale in the case of Hovenden v. 
v. Lord Annesley, supra, the Legislature must be 
taken to have contemplated the rule then existing, 
that equity followed the law in such cases, and to 
have virtually enacted for them the same limitation. 
This would leave the seventy-seventh section to apply 


to allcases over which equity had theretofore had sole 
jurisdiction, where no otherrule had been specifically 
provided for oneor more of such cases. When the 


Legislature prescribed, for instance, six years in which 


to commence an action upon a liability or obligation, 
express or implied, we think it meant to include in 
such description an action which might formerly have 
been prosecuted in either court upon or by reason of 
such obligation, and where the remedy would have 
been adequate in either; and if the form of the rem- 
edy chosen were such as would formerly have been 
cognizable in chancery, yet the limitation applicable 


to the remedy at law would apply. There can be no 


sense in enlargingthe time by a mere change of the 
form of the remedy sought, where the subject-matter 
of the action is precisely the same, and the remedy in 
either was adequate. This holding retains the appli- 
cation of the statute to a number of cases which, be- 
fore the adoption of the Code, had been limited to six 
years, and where no good reason can be suggested for 
lengthening such time to ten years. The question 
whether the Code has altered this old rule does not 
seem to have been heretofore decided by this court. 
In Borst v. Corey, 15 N. Y. 505, the old rule was en- 
forced, because the cause of action arose prior to the 
Code, yet nothing in the opinion intimates that there 
was any change effected by the Code. The same may. 
be said of Clark v. Ford, *42 N. Y. 370. In Rundle v. 
Allison, 84 N. Y. 180, it seems to have been assumed 
that the old rule still existed, and no discussion is had 
regarding it, although the cause of action in that case 
arose subsequent to the adoption of the Code. The 
present case seems to demand its decision, and we 
hold as already indicated. It thus appears that 
although the form of the remedy against the execu- 
trix, by commencing an action to compel her to exer- 
cise her power of sale given by the will, is of an equit- 
able nature, and if it had been the only remedy the 
ten-years statute would apply, yet as there had been 
several other equally efficient remedies of a legal na- 
ture to collect the legacies, the legal statute applies to 
the equitable remedy, and hence at the time of the 
adoption of the Code of Civil Procedure, the claim of 
the legatee by reason of the non-payment of the lega- 
cies was barred, and there was therefore no legal de- 
mand against the estate at that time, either for the 
payment of debts or legacies. (2) Although as the 
law stood in New York in 1872, creditors of an estate 
were not bound to institute proceedings to compel the 
sale of real estate to pay debts until after an executor 
or administrator had rendered an account, their fail- 
ure to do so did not prevent,the statute of limitations 
from running against their claims, and their right of 
action on simple contract debts was barred six 
years after the expiration of eighteen months 
from the death of the testator. (8) Grantees of 
devisees of land may enjoin the executrix of the 
will from voluntarily exercising their power to sell 
such land for payment of debts of the testator, which 
are barred by limitation, such debts constituting no 
claim against the estate, and it being the executrix’s 
duty to set up thebar. Nov. 27,1888. Butlerv. John- 
son. Opinion by Peckham, J. 


TRUSTS — BENEFICIARY AS TRUSTEE— POWERS OF 
COURT—MORTGAGE OF TRUST PROPERTY.—(1) Wherea 
will leaves property in’trust to the executors named 
therein, or such of them as might qualify, and the only 
person who qualifies as executor is also a beneficiary 
under the will, the court properly directs in detail the 
execution of the trust, through its own officers. (2) 
The will vesting the whole legal estate in the trustee, 
and directing the entire income to be applied to the 
support of the beneficiaries, and if that was insuffi- 
cient, so much of the principal as should be necessary, 
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and the personal estate being soon exhausted, and the 
realty increasing in value, the court properly directs 
the latter to be mortgaged, to raise the required funds, 
although the will does not expressly give power either 
to mortgage or sell the land. Nov. 27,1888. Rogers v. 
Rogers. Opinion by Finch, J. 


WILLS—CONSTRUCTION--DESCRIPTION OF DEVISEES. 
—Where a will provides in one clause for the distribu- 
tion of testator’s property afterf{the death of his wife 
and the arrival of his youngest child at majority, 
‘“‘equally among the children I may then have, or 
those who may be legally entitled thereto,’’ and in 
another clause that ‘‘if any one of my said children, 
or any person or persons who may succeed to the in- 
terest of them,’’ should interfere with the execution 
of the will, such child or person should forfeit his 
share in the estate, the children of a deceased son of 
the testator are entitled to share in the distribution, 
but the widow of such son is not. Certainly no words 
or provisions can be found in the instrument which 
preclude the issue of ason or daughter from sharing 
in the testator’s estate, if we can give to the word 
‘‘children,’’ as used or as understood in the use of the 
word ‘‘those’’ in this clause, that more comprehen- 
sive sense which will include issue however remote. 
As Judge Story said in the case of Parkman v. Bow- 
doin, 1 Sum. 368, where he reviews a number of au- 
thorities from an early date: ‘‘Although in its pri- 
mary sense the word ‘children’ is a descriptio persona- 
rum who are to take, there is not the slightest diffi- 
culty in giving it the other sense, when the structure 
of the devise requires it.”’ In re Estate of Brown, 93 
N. Y. 295, where the question was whether the testa- 
mentary provision cut off the issue of a son of a de- 
ceased daughter, where the testator had given to each 
of his daughters a life-estate in his property, “‘ with 
remainder over to their respective children,’’ Rapallo, 
J., said: ‘‘If the language of the clause is capable of 
any construction which would permit the issue of the 
deceased son to participate in the remainder limited 
upon his mother’s life-estate, that construction should, 
on well-settled principles, be adopted in preference to 
one which should exclude them.’’ Chancellor Kent 
says, in his Commentaries (vol. 4, p. 419 n.): ‘‘ Chil- 
dren as well as issue may stand in a collective sense 
for grandchildren, where the justice or reason of the 
case requires it.”” The word ‘“‘children’’ is a flexible 
expression, and we think that meaning should be pre- 
ferred, when the reason of the thing sustains it, which 
permits the children of a deceased child to inherit. 1 
Jarm. Wills. 404; Earl of Tyrone v. Marquis of Water- 
ford, 1 De Gex, F. & J. 631; Hodges} v.' Middleton, 2 
. Doug. 481; Doe v. Webber, 1 Barn. & Ald. 713; Prow- 
itt v. Rodman, 37 N. Y. 42; Scott v. Guernsey, 48 id. 
106; Low v. Harmony, 72 id. 408. In determining ina 
given case the meaning to be given [to the expression 
in a will of ‘‘ children,’’ we may resort to the context 
to see if the testator has by his use of language, or by 
other provisions of the will, made it a flexible term, 
or whether its primary meaning attaches strictly. The 
other clauses which we have quoted from would be 
sufficient warrant to give to the’clause under con- 
sideration the wider and juster sense, which will in- 
clude the children of a deceased son or daughter as 
participants in the fund arising from the sale of the 
estate. Itseems to us that the word “ or,’’ in the sen- 
tence in question here, implies a substitution in case 
of the predecease of sons or daughters, of their sur- 
viving children. When the testator directs a division 
‘equally among the children he may then have, or 
those who may be legally entitled thereto,’’ he must 
be regarded as contemplating the possibility of there 
being other children entitled to share than his imme- 


diate offspring. The word “those” must refer to_ 


children, in order to have a meaning, and refers to the 
children or issue of his sons and daughters. By the 
force of the provision the issue of a deceased child of 
testator are substituted for the child, and that share 
in the estate would be distributed among such issue 
per stirpes. Thas, when we consider the testator’s in- 
tention as to the future distributees of his estate with 
the aid of the context, and with the interpretation 
furnished by him by the provisions in other clauses, 
there seems to exist no doubt that the children of his 
deceased son are comprehended in his scheme for the 
division. Nov. 27, 1888. In re Paton. Opinion by 
Gray, J. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 


FRAUD BY SILENCE.—In an action by the purchaser 
of a herd of cattle for false representations made by 
the seller, it is proper to instruct the jury that if the 
seller purposely kept silent when he ought to have 
spoken, or by any language or acts intentionally mis 
led the purchaser about the number of cattle in the- 
herd or the number of calves branded, or by any acts 
or by silence consciously misled or deceived him, or 
permitted him to be misled or deceived, the seller 
made material misrepresentations. In an action of 
deceit, it is true that silence as to a material fact is 
not necessarily, as matter of law, equivalent to a false 
representation. But mere silence is quite different 
from concealment. Aliud est tacere, aliud celare—a 
suppression of the truth may amount to a suggestion 
of falsehood. And if, with intent to deceive, either 
party toacontract of sale conceals or suppresses a 
material fact which he isin good faith bound to dis- 
close, this is evidence of and equivalent to a false rep- 
resentation, because the concealment or suppression 
is,in effect,a'representation that what is disclosed is the 
whole truth. The gist of the action is fraudulently 
producing a false impression upon the mind of the 
other party; and if this result is accomplished, it is 
unimportant whether the means. of accomplishing it 
are words or acts of the defendant, or his conceal- 
ment or suppression of material facts not equally 
within the knowledge or reach of the plaintiff. The 
case of Laidlaw v. Organ, 2 Wheat. 178, is much in 
point. In an action by the buyer of tobacco against 
the sellers to recover possession of it, there was evi- 
deuce that before the sale the buyer, upon being asked 
by Girault, one of the sellers, whether there was any 
news which was calculated to enhance its price or 
value, was silent, although he had received news, 
which the seller had not, of the Treaty of Ghent. The 
court below, ‘‘ there being no evidence that the plain- 
tiff had asserted or suggested any thing to the said 
Girault calculated to impose upon him with respect to 
the said news, and to incuce him to think or believe 
that it did not exist,’’ directed a verdict for the plain- 
tiff. Upon a bill of exceptions to that direction, this 
court, in an opinion delivered by Chief Justice Mar- 
shall, held that while it could not be laid down, as a 
matter of law, that the intelligence of intrinsic cir- 
cumstances which might influence the price of the 
commodity, and which was exclusively within the 
knowledge of the vendee, ought to have been com- 
municated by him to the vendor, yet at the same time 
each party must take care not to say or do any thing 
tending to impose upon the other, and that the abso- 
lute instruction of the judge was erroneous, and the 
question whether any imposition was practiced by the 
vendee upon the vendor ought to have been submitted 
to the jury. The instructions excepted to in the case 
at bar clearly affirmed the same rule. The words and 
conduct relied on as amounting to false representa- 
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tions were those of the seller of a large herd of cattle, 
ranging over an extensive territory, and related to the 
number of the herd itself, of which he had full knowl- 
edge, or means of information, not readily accessible 
to a purchaser coming from abroad; and the plaintiff 
introduced evidence tending to show that the defend- 
ant, while going over the ranche with the plaintiff's 
agent, made positive false representations as to the 
number of calves branded during the year, and also 
fraudulently prevented him from procuring other in- 
formation as to the number of calves, and conse- 
quently as to the number of cattle on the ranche. In 
giving the fourteenth instruction, the judge expressly 
declined to say that if the defendant prevented the 
plaintiffs agent from prosecuting inquiries which 
might have led to information that less than 2,000 
calves had been branded, such acts of the defendant 
would amount, in law, to misrepresentations; but on 
the contrary, submitted to the jury the question 
whether the defendant fraudulently and improperly 
prevented the plaintiff's agent from procuring the in- 
formation demanded, and only instructed them that 
if he did, that was making or equal to making false 
and fraudulent representations for the purpose in 
question. Nov. 19,1888. Stewart v. Wyoming Cattle 
Ranche Co., Limited. Opinion by Gray, J. 


MARRIAGE—FSTOPPEL—BY CONDUCT—TENANCY BY 
ENTIRETIES.— Defendant purchased an undivided half 
of land, and her husband afterward purchased the 
other half. A deed of the whole, recognizing their 
separate interests, was executed, but not recorded. 
Both joined in a conveyance of the husband’s half, de- 
fendant’s acknowledgment being for relinquishment 
of dower; and at that time another deed of the whole 
was procured from their grantor, running directly to 
both. After the husband’s death defendant brought 
suit against the husband’s vendee to quiet her title to 
a half, and to have a tax-title fdeclared to be for the 
benefit of herself and the vendee, and obtained a de- 
cree accordingly; and in another suit by her and the 
vendee, as co-owners, they obtained a decree rectify- 
ing their title deeds, and vestiug the title in defend. 
ant and a purchaser from such vendee. Held, that de- 
fendant could not claim an estate in the whole tract 
by entirety. Undoubtedly, at common law, husband 
and wife did not take, under a conveyance of land to 
them jointly, as tenants in common or as joint ten- 
ants, but each became seized of the entirety, per tout, 
et non per my; the consequence of which was that 
neither could dispose of any part without the assent 
of the ether, but the whole remained to the survivor 
under the original grant. 2 Bl. Com. 182; 2 Kent Com. 
113; 1 Washb. Real Prop. (4th ed.) 672. Nor had this 
rule been changed at the time of these transactions by 
the Constitution or statutes of Arkansas. Robinson 
v. Kagle, 29 Ark. 202. But it was also true at common 
law that as ‘‘in point of fact, and agreeable to natural 
reason, free from artificial deductions, the husband 
and wife are distinct and individual persons when 
lands are granted to them as tenants in common, 
thereby treating them without any respect to their 
social union, they will hold by moieties, as other dis- 
tinct and individual persons would do.’’ J Prest. Est. 
1382; 2 Co. Inst. 187b; 1 Washb. Real Prop. (4th ed.) 
674; McDermott v. French, 15 N. J. Kq. 80. The Su- 
preme Court of Arkansas and the Circuit Court of 
Desha county must have proceeded upon the conclu- 
sion that Buck and his wife held by moieties in de- 
creeing that through their conveyance, Drake and 
Winfrey became the owners in fee, successively, of 
Buck’s undivided half of the lands in question; and 
the decrees of these two courts to that effect, standing 
upreversed, would seem to be binding adjudications 
in favor of complainant’s title. Inthe Circuit Court 


_braced her whole cause of action in one suit. 


case Mrs. Buck sought and obtained a decree quieting 
her title to an undivided half as between her and 
Buck’s heirs and Drake, Buck’s grantee, and holding 
a tax title to have been acquired for the benefit of 
Drake and herself, and she is to be held to have em- 
In the 
Supreme Court case she had joined with Drake, in 
seeking relief as co-owners, against an execution sale 
of a parcel of the land, the rectification of a mistake 
in the deeds, and the vesting of title in herself and 
Drake, and the compelling Winfrey to accept title to 
the Drake half, and that relief was in substance ac- 
corded by the decree. Under such circumstances it 
cannot be denied that Hunt was justified in advanc- 
ing his money upon the strength of the Drake-Win- 
frey title. Buck and his wife purchased the separate 
halves at different times, and with the intent of hold- 
ing in moieties, and conveyed Buck’s half to Drake, 
who paid therefor in good faith, and without actual 
notice. The second deed of Shepard was so drawn as 
to run directly to Buck and wife, and upon the lan- 
guage in which it was couched this claim is set up. 
And yet that second deed was given, on request of 
Drake’s attorney, at the very time when Buck and his 
wife were conveying to Drake for valuable considera- 
tion. The injustice of allowing Mrs. Blackburn to in- 
sist, years afterward, that by that deed she acquired 
an estate by entirety is too apparent to need com- 
ment. Nor could such deed divest the title which had 
once vested in her husband and herself by the former 
conveyance from the same grantor, nor alter its na- 
ture. Nov. 26,1888. Huntv. Blackburn. Opinion by 
Fuller, C. J. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


INTOXICATING LIQUORS—ILLEGAL SALES—WHAT ARE 
INTOXICANTS—PROVINCE OF JURY.—In a prosecution 
for a violation of a city ordinance for selling a certain 
fluid called ‘‘ peach cider”’ as an intoxicating bever- 
age, it is error for the trial court to instruct the jury, 
as a matter of law, that if it contains six per cent of 
alcohol it is intoxicating within the meaning of the 
ordinance; as this isa question of fact to be deter- 
mined by the jury under proper instructions. There 
are a few general considerations and established prop- 
ositions that seem to negative such aclaim, and among 
them are the following: The courts of this country 
will take judicial notice of all facts of common knowl- 
edge, is a rule that has the authority of Greenleaf and 
all other text-writers on the law of evidence, and is to 
be often found in the reported cases; but what are 
facts of common knowledge is often difficult of solu- 
tion, because they are of such variety and diversity, 
and from this cause, it may be safely said that there is 
no general rule yet established which governs all 
phases of the subject. ‘‘The classes of facts of which 
notice will be given, are judicial, legislative, political, — 
historical, geographical, commercial, scientific and ar- 
tistic, in addition to a wide range of matters arising in 
the ordinary course of nature, or in the general cur- 
rent of human affairs, which rests entirely upon ac- 
knowledged notoriety for their claims to judicial rec- 
ognition.”? Wade Notice (2d ed.), 702. When any 
art, science or process of manufacture has become a 
matter of general knowledge its leading principles and 
results will be judicially noticed. Thus the court will 
be judicially ncticed. Thus the court will take judi- 
cial notice that the process of photography produces a 
correct likeness of any object (Luke v. Calhoun, 52 
Ala. 115; Udderzook’s Case, 76 Penn. St. 340); so that 
whisky is an intoxicating liquor (Schlicht v. State, 56 
Ind. 173; Com. v. Peckham, 2 Gray, 514); so that beer 
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is a malt liquor (Adler v, State, 55 Ala. 16; State v. 
Goyette, 11 R. I. 592); but not that malt liquors are 
intoxicating (Shaw v. State, 56 Ind. 188). In this State 
beer is presumed to be intoxicating. Jones v. Inness, 
32 Kans. 177. The notoriety ofa fact isa most mate- 
rial factor in the determination, and yet this of itself 
is uot sufficient. Facts of whichthe court takes no- 
tice may be embraced in instructions to the jury with- 
out invading the province of that body. Courts must 
be governed to some extent by the state of knowledge 
of the fact in the community. Courts would not 
probably be willing to take judicial notice of the per- 
centage of alcohol in any kind of intoxicating liquor. 
We have considered the criticism of the instruction 
so far as if there had been no utterance by this court 
upon the subject; but in the Intoxicating Liquor 
Cases, 25 Kans. 751, Brewer, J,, speaking for the court, 
says: ‘‘ Whether any particular compound or prepara- 
tion of this class is then within or without the statute 
isa question of fact to be established by the testimony 
and determined by the jury. Thecourts may not say as 
a matter of law that the presence of a certain per cent 
of alcohol brings the compound within the prohibi- 
tion, orthat any particular ingredient does or does 
not destruy the intoxicating influence of the alcohol 
or prevent it from ever becoming an intoxicating bev- 
erage. Of course the larger the per cent of alcohol and 
the more potent the ingredients the more probably 
does it fall within or without the statute. But ineach 
case the question is one of fact, and to be settled as 
other questions of fact.’’ And he cites as supporting 
that view State v. Laffer, 38 Iowa, 426; Russell v. 
Sloan, 33 Vt. 659; Com. v. Ramsdell, 28 Alb. L. J. 415. 
The following additional cases will be found to more 
or less support that view: Com. v. Blos, 116 Mass. 5€; 
State v. Starr, 67 Me. 242; State v. Wall, 34 id. 165; 
State v. Page, 66 id. 418; Rau v. People, 63 N. Y. 277. 
It seems that whether the question is viewed in the 
light of established principles, or examined with refer- 
ence to the express adjudications upon the subject, 
the instruction was clearly wrong. Kans. Sup. Ct., 
Oct. 6, 1888. City of Topeka v. Zufall. Opinion by 
- Simpson, C. 


INSURANCE — INSURABLE INTEREST — BRIDGES — 
TURNPIKE COMPANY.—A turnpike company, which 
voluntarily contributes to the construction of a public 
bridge over which those using its road, as well as the 
general public, pass, but which has no other interest 
therein, has no insurable interest in the bridge. All 
the definitions of an “insurable interest’’ import an 
interest in the property insured which can be enforced 
at law or in equity. Thus we said in Mittenberger v. 
Beacom, 9 Penn. St. 199: “It is accordingly recog- 
nized as arule, in this department of the law, that 
almost any qualified property in the thing insured, or 
any reasonable expectation of profit or advantage to 
spring from it, may be the subject of this species of 
contract, provided it be founded in some legal or 
equitable title.’ In 1 Wood Ins. 625, 626, it is said: 
‘‘A right, too, must be of such a nature, in order to 
constitute an interest, as the law will recognize and 
enforce; fora mere moral title will not sustain an in- 
surance.’’ Fland. Ins. 388: ‘‘A mere general interest, 
not susceptible of enforcement, which does not 
specifically apply either in terms or by the operation 
of law, is not insurable.”? 1 Wood Ins. 656: ‘ The in- 
terest must be enforceable either at law or in equity.” 
Wilson vy. Insurance Co., 19 Penn. St. 374: ‘‘ Interest 
in the property insured is an essential link in the re- 
lation of insurance.’’ Sweeny v. Insurance Co., 20 
Penn. St. 342: ‘The rule is valuable and well founded 
that he who has no interest can have no insurance. 
That he must show his interest, and that it is the ex- 
treme measure of his recovery, are the corollaries of 


the rule.’”? Insurance Co. v. Murray, 73 Penn. St. 28: 
‘“* Hence the court was correct in charging that the in- 
surable interest of the lessees was to the extent of the 
value of the property which they were bound to re- 
place.’’ See also Grevemeyer v. Insurance Oo., 62 
Penn. St. 340. It is unnecessary to multiply citations. 
There was clearly no interest in the bridge, belonging 
to the turnpike company, which could be recognized 
or enforced, either at law or in equity. There could 
not be any right of property of any kind, nor of pos- 
session nor of custody. Even the use of it was not a 
use by the plaintiff in its corporate capacity, buta 
mere right of passage over it, which belonged to all 
citizens in common. The money which was contribu- 
ted to its construction by the plaintiff was a mere 
gratuity, which it was not bound to give, and which 
it could neverrecover. In such circumstances, there 
was lo interest or property in the bridge as a struc- 
ture, and hence no insurable interest capable of pro- 
tection and enforcement. Penn. Sup. Ct., Oct. 1, 1888. 
Farmers’ Mut. Ins. Co. v. New Holland Turnpike Road 
Co. Opinion by Green, J. 


a 


TWELFTH ANNUAL MEETING OF THE NEW 
YORK STATE BAR ASSOCIATION. 
HE twelfth annual meeting of the New York State 
Bar Association will take place at the Capitol, 
Albany, N. Y., Tuesday and Wednesday, January 15 
and 16, 1889. 


Monday, January 14, 8P. M.: 
Annual meeting of the Executive Committee at the 
rooms of the Association in the Capitol. 


Tuesday, January 15, 3:30 P. M.: 
Annual meeting of the Association inthe Assembly 
Chamber. 

1. Prayer—Rev. John McClellan Holmes, D. D., 
of Albany. 

2. President’s Address—Hon. Martin W. Cooke, 
of Rochester. 

3. Annual Address—Hon. Thomas M. Cooley, of 
Washington, D. C., Chairman of the Inter- 
State Commerce Commission —-‘‘ Compara- 
tive Merits of Written and Unwritten Con- 
stitutions.’’ 

4, Appointment of Committee on Nominations. 


Tuesday, January 15, 8 P. M.: 
Annual banquet at the Delavan House. 


Wednesday, January 16, 10 A. M.: 
Meeting in Assembly Parlor, Capitol. 
1. Reading minutes of last meeting. 
2, Nominations for membership. 
. Report of Treasurer. 
. Report of Executive Committee and Secre- 
tary of the Association. 
Report of Committee on Admissions. 
Election of members. 
Election of officers. 
Report of committees. 
Special orders. 
. Miscellaneous business and discussions on le- 
gal questions. : 

The following papers will be presented at 
this meeting: 

‘¢Comparative View of Chief Judge San- 
ford BE. Church and Judge Martin Grover, 
late of the Court of Appeals,” by L. B. Proc- 
tor, Albany, N. Y.; 

‘‘ Legal Ethics,’’ by Hon. Joseph Cox, of 
Cincinnati, Ohio. ; 

“The Security of Railway Investments,” 
by Daniel S. Remsen, of New York. 
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Members are requested to call at the rooms of the 
Association, Capitol, and register their names. 

The Assembly Parlors will be open as reception 
rooms for the members and their friends on the 15th 
and 16th. 

ARTHUR L. ANDREWS, Albany, 

WILLIAM H. ROBERTSON, Katonah, 

JULIEN T.. DAviES, New York, 

MATTHEW HALE, Albany, 

Simon W. ROSENDALE, Albany, 

JESSE L. L’ AMOREAUX, Ballston Spa. 

R. A. PARMENTER, Troy, 

E. C. SPRAGUE, Buffalo. 

ROBERT T. TURNER, Elmira. 

Irnvin W. NEAR, Hornellsville, 
Committee of Arrangements. 


See 


NOTES. 


'NHERE is no recognized forensic attire for solicitors, 

unlike judges and barristers, whose robes, how- 
ever quaint they appear in the nineteenth century, are 
made respectable by along continuity of usage. So- 
licitors are undoubtedly entitled to wear robes in 
court, and in some courts where they act as advocates 
are bound to wear them; but a solicitor will never be 
connected in the public mind with a robe, like the 
barrister with wig and gown, unless the whole pro- 
fession adopt the practice of wearing robes in all 
courts. If this course were resolved upon and gener- 
ally adopted, there would never be heard again the 
question, ‘‘ Who are you, sir?’’ not infrequently ad- 
dressed by the judge to a solicitor who thinks it his 
duty to say a word in court. The robe usually worn 
by solicitors, although it be made of extra fine prin- 
cetta, may be mistaken for the usher’s. It does not 
gain from its likeness to a queen’s counsel’s robe, as 
that is only worn in stuff, with weepers, and in silk 
has the distinction of material. As to solicitor-gradu- 
ates wearing their academical gowns, there appear 
two difficulties—one is that the gown very closely ap- 
proaches the barrister’s gown, and the other is that 
unless the degree is in Jaw there is no precedent for 
its appearing in a court of Jaw. The judges and, we 
believe, advocates at Doctors’ Commons used to wear 
their hoods.—Solicitors’ Journal. 


In State v. Parker, Missouri Supreme Court, Nov. 26, 
1888, the court said: ‘‘And while upon this point of 
the moral character of the defendant, it may not be 
amiss to discuss an instruction given on that point. It 
was this: ‘The character of a person in the neighbor- 
hood iu which he lives, consists in the general opinion 
and estimation in which he is held by his neighbors, 
founded upon their opportunity to observe his con- 
duct.’ This instruction is not sufficiently comprehen- 
sive and accurate. The opinion and estimation of his 
neighbors must be in regard to the traits of his moral 
character; as, for instance, that he was regarded by 
his neighbors generally as a thief, or regarded as an 
honest man, etc. The instruction in question is too 
wide in its scope. The fact that a man, in the general 
estimation of his neighbors, is regarded as a ‘stubborn, 
contentious man in politics, in church or in his school- 
district,’ would not have the slightest bearing on the 
point of his general moral character or reputation in 
his neighborhood. For this reason if was that the 
court very properly gave an instruction excluding 
from the consideration of the jury the statement that 
the defendant was a ‘stubborn, contentious man,’ etc. 
There was among the witnesses for the State a great 
wealth of ignorance displayed as to what constitutes 


the moral character of a person. One of the witnesses 
seems to have been under the impression that because 
an individual would not goup to the ‘anxious seat,’ 
as long as Parker remained a member of the church, 
this fact affected the general moral character or repu- 
tation of the latter.” 


The ‘injured party,” with his arm in a sling, is un- 
der cross-examination by counsel. ‘‘ You tell me you 
cannot lift your arm?’”’ ‘‘ Well, perhaps half an inch 
—like this; but it gives me horrible torture; it pains 
me even to touch it.’’ ‘‘ Poor fellow! just show me 
how high you find it possible to lift it.”". With many 
sighs and groans he lifted it three-quarters of an inch. 
‘“‘And before the accident there was nothing the mat- 
ter with it?’’ ‘Nothing whatever.’ ‘‘ How high could 
you liftit then?’’ ‘‘ Oh, as high as you please—like 
this; ’’ and he raised his arm over his head. This did 
please the counsel very much, for it extinguished the 
plaintiff's claim. For the moment the poor fellow 
had lost his presence of mind * * * When I am 
summoned on a jury I write (like the beggars on the 
pavements) ‘‘I am deaf,’’ and that releases me from 
all obligation. But the benefit of this malady has 
never been so admirably illustrated as in the case of a 
man who was convicted of murder last week, and de- 
clined to hear a word of what he must have felt to 
have been a disagreeable communication, because he 
had seen the judge put on the black cap. ‘' You are 
found guilty,’’ bawled the clerk of the court. ‘‘What?”’ 
replied the prisoner. ‘‘ You are condemned to be 
hanged,’’ cried the other in still louder tones. ‘‘I 
can’t heara word you say, my good man,”’ was the un- 
impassioned rejoinder. So it had to be written down. 
If the poor fellow, as well as being deaf, had never 
learned to read, he would have been in an unassailable 
position indeed.— James Payn, in The Independ- 
ent 


The following summary of the forms of oaths in use 
in foreign legislative assemblies is extracted from the 
reports received at the British foreign office at the 
time of the Bradlaugh settlement: Bavaria—I swear 
* * * So help me God and His Holy Gospel. Den- 
mark—I promise and swear * * * §So held me God 
and His Holy Word. Greece—I swear in the name of 
the Holy and Consubstantial and Indivisible Trinity. 
Hesse Darmstadt—I swear * * * So help me God. 
Saxe-Coburg and Baden—I swear. So help me God. 
Holland—I swear. So help me God. Portugal—I 
swear on the holy gospels. Prussia—I swear by God, 
the Almighty and Omniscient * * * So help me 
God. Saxony—I swear by Almighty God. Servia—I 
swear by one God and with all that is according to law 
most sacred and in this world dearest * * * So 
help me God in this and that other world. Spain— 
After swearing on the gospel, the president says: 
‘*Then my God repay; but if you fail may he claim it 
from you.’’ Sweden and Norway—I (president or 
vice-president only) swear before God and His holy 
gospel * * * JT will be faithful to this oath as sure 
as God shall save my body and soul. Switzerland—In 
the presence of the Almighty GodI swear * * * So 
help me God. United States—I do solemnly swear 
* * * So help me God. In Bavaria non-Christians 
omit the reference to the gospel. In Holland and the 
United States affirmation is optional. In Prussia and 
in Switzerland affirmation is permitted to those who 
object on religious grounds to the oath. In Austria a 
promise is in every case substituted for an oath. In 
Belgium and Italy the abjuration is used without any 
Theistic reference, and in France and Roumania, the 
German Reichstag and for deputies in Sweden and Nor- 
way neither oath nor affirmation is demanded. 


- the occasion a most interesting one to me. 
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ALBANY, JANUARY 12, 1889. 


CURRENT TOPICS. 





NE of my earliest professional recollections is 
of listening at Hudson some thirty-five years 

ago, when I was a law student there, to Mitchell 
Sanford’s celebrated farewell to the Columbia bar. 
Mitchell was a good deal like a modern singer or 
actor in the matter of farewells. He had a few 
acres —on which there was nothing but a mort- 
gage — and to these acres he was perpetually retir- 
ing. He was a peripatetic lawyer, always begging 
for a large verdict on the ground that he should 
never ask for another, but on this occasion he must 
have intended never to return, for he abused all his 
brethren frightfully. His farewell was in a sum- 
ming up, and he reviewed the characters of the 
leading lawyers by name. It was a bad quarter of 
an hour for them. It was not with the expectation 
of hearing any thing of this kind that I accepted 
the invitation of my old friends at Troy and at- 
tended their meeting last Friday, on ‘‘ Lawyers’ 
Evening,” in celebration of the centennial anniver- 
sary of the settlement of the brisk little city. I 
went to hear the lawyers glorify one another, and I 
was not disappointed. An acquaintance dating 
from thirty years back with the subjects of the 
eulogies, and with the speakers themselves, made 
The 
laudator temporis acti will find plenty of occupation 
in contrasting the bar of Troy (or of Albany) as it 
was thirty years ago with what it is to-day. Thirty 
years ago the Troy bar included such celebrities as 
Beach, Seymour, Pierson, Olin, Martin I. Townsend, 
Van Santvoord, R. A. Parmenter ane others, and 
Albany had Nicholas Hill, Porter, Reynolds, Peck- 
ham, Henry Smith, Tremaine and Hadley. All but 
two of the great Trojans and every one of the great 
Albanians are dead. But Troy still has a bar of 
power, scholarship and brilliancy, and its foremost 
representatives were put forward on this occasion 
to do honor to those who have gone before. Judge 
Gilbert J. Robertson made a few opening remarks, 
and introduced Judge Charles R. Ingalls as the chair- 
man of the evening. This respected and beloved 
man, a magistrate of a quarter of a century’s expe- 
rience, and in every point a model judge, made a 
bright little speech, reminiscent of the earliest days 
of Troy, and introduced Judge HE. L. Fursman, 
who delivered a ‘‘ Plea for the Legal Profession.” 
Considering the gentleman’s inexperience in mak- 
ing pleas without pay it was very successful. 
Judge Fursman is one of the few lawyers in this 
part of the State who can make any pretense to 
good elocution. It is always a pleasure to listen to 
his felicitous diction and melodious voice, and 
watch the manly grace of his manner. He is a 
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perfectly equipped advocate, and succeeds as well 
as any man can to the mantle of Beach. Memoirs 
were then read by Franklin J. Parmenter, Martin I. 
Townsend and Roswell A. Parmenter, of George 
Gould, David L. Seymour and William A. Beach, 
respectively. The subjects of the memoirs stand 
in the recollection of those who knew them, respect- 
ively for learning, sagacity and eloquence. Judge 
Gould was the best educated lawyer whom I ever 
knew, and he had the unusual accompaniment of 
great learning —- exceeding acuteness and quick: 
ness of perception. He had extensive and elegant 
scholarship outside the law. David L. Seymour 
was a man of extraordinary wisdom and farsighted- 
ness in politics as well as in legal affairs, but his 
excessive caution and lack of boldness detracted 
from qualities which otherwise would have put him 
in the very front rank of American lawyers. He 
also was an accomplished scholar, and he was a 
charming companion. Of William A. Beach it is 
superfluous to speak. Iwas glad tosee that Mr. 
Parmenter had the courage to avow his opinion 
that he was the peer, as a forensic orator, of De- 
mosthenes and Cicero, as he certainly was. Mr. 
Benjamin H. Hall followed with a paper on the 
history of the early bar of Troy. The speakers 
were fitly selected as excellent representatives of 
the present Troy bar. T'wo of them, Martin I. 
Townsend and Roswell A. Parmenter, are the only 
survivors of the leaders of the bar as it was when I 
first knew it. Two others, Benjamin H. Hall and 
Franklin J. Parmenter, are the representative liter- 
ary lawyers of Troy, distinguished in authorship in 
prose and poetry as well as experienced and useful 
lawyers. There is no more competent general law- 
yer, and in my opinion not so efficient a city attor- 
ney in this State as Roswell A. Parmenter. Martin 
I. Townsend has been for many years the ‘‘ repre- 
sentative man’ of his county. His genius, wit and 
power have given him a brilliant reputation all over 
the country. In his best moments, before a jury, he 
has been an advocate of wonderful resources and 
overwhelming power—in my judgment the only 
man at the Troy bar who could (as a client of mine 
once expressed it)—‘‘ compute with Beach.” At 
the age of seventy-nine, the star of his intellect un- 
obscured, and not a hair missing from his ‘‘ crown 
of glory,” he stands the Nestor of the bar, and the 
most honored and commanding figure in the city 
where he has lived for more than half a century. 
Long life to the classic little town of Troy! Long 
may Mount Olympus resist the quarry-spoiler, and 
long may Mount Ida’s falls harmoniously murmur 
when the factories leave any surplus water! Long 
may she continue to impose her linen yoke on the 
necks of all mankind! And long may Wynantskill- 
Scamander and Poestenkill-Simois turn out horse- 
shoes and railroad spikes. And success to the 


Troy bar and Troy’s bar iron! 
TBs 


The Albany Times’ explanation about the oleo- 
margarine matter does not dispel our suspicions 
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that the editor has been seeking advice at Justice 
Russbottom’s office. What we said was this: ‘‘ As 
we recollect, the Times recently announced to its 
readers that any one of them was liable to a penalty 
for having in his house any imitation butter, al- 
though ignorant of its possession.” The Times 
quotes this without impugning our interpretation, 
and proceeds to answer it. It first quotes from the 
acts of 1885 and 1886. We were somewhat famil- 
iar with those acts. Itis true that they undertake 
to dispense with evidence of a willful or intentional 
violation, or of want of knowledge of the nature of 
the ingredients, and to make possession conclusive 
evidence of guilty intent. But these acts do not 
cover the case in question of a private individual 
innocently and ignorantly having oleomargarine on 
his private table. They apply only to dealers. As 
to the evident unconstitutionality even of these acts 


we refer our esteemed friend to the construction. 


put upon them by the New York General Term, as 
narrated in the ‘‘ Notes of Cases” in this journal 
last week. But the statute which the 7Z'imes relies 
on is that of 1887, which applies to “any keeper or 
proprietor of any bakery, hotel, tavern, boarding- 
house, restaurant, saloon, lunch-counter, or place 
of public entertainment,” and contains similar pro- 
visions about evidence. But even this does not hit 
the case of a private individual ignorantly hav- 
ing oleomargarine at his own private table. There 
is a manifest difference between such a person and 
one who professes to serve wholesome provisions to 
the public. We acknowledge tnat we were not 
aware of this last act until the Zimes pointed it out, 
and we fully agree with the Times that it is im- 
politic and unjust, and we are inclined to believe it 
unconstitutional. As we said last week, we doubt 
that the Legislature can prescribe a conclusive rule 
of evidence in such cases. It is singular that the 
governor, the idol of the Times, should have ap- 
proved such a law. It is singular that one so sensi- 
tive in the trivial matter of restraints upon selling 
or keeping intoxicating liquors, should have been 
so careless or indifferent as to the terrible enormity 
of selling or having imitation butter. Verily the 
Times’ great statesman seems to strain at the gnat of 
oleomargarine and swallow the camel of alcohol. 
He ought to have stamped that big veto of his on 
this absurd act. The Times says: ‘‘ Our esteemed 
contemporary, for instance, will doubtless agree 
with us that if he were to pick up a wounded spar- 
row and give it shelter, or if he were to feed it 
with crumbs from his table, he would be liable un- 
der our law to penalties as in case of misdemeanor.” 
We are not acquainted with this act. We infer 
that our law is more lenient toward sparrers than 
toward sparrows. But here again, why did not the 
great statesman exhibit some of that care for spar- 
rows which is described in the Scriptures as one of 
the attributes of Deity? 


Prof. Horace E. Smith, Dean of the Albany Law 
School, in his capacity of elder read before the 


Albany Presbytery at Saratoga last month a vigor- 
ous and sensible address of fifteen minutes, on 
‘‘Temperance in Politics,” in which he recom- 
mended high license, and deprecated prohibition as 
impracticable. Elder Smith said, among other 
things: ‘‘ The office and ministry of human laws is 
often wholly misunderstood. Law is not a moral 
force by whose agency men are made better, of 
moral reforms in society promoted. Even the moral 
law promulgated from Sinai was ‘weak through 
the flesh,’ and served only as a ‘schoolmaster td 
bring men unto Christ.’ * * * It may be con: 
ceded that total prohibition, as an ultimate meas: 
ure, is the true doctrine and policy. But is that 
the only helpful legislation that may properly be 
invoked? Must we wait for that, and through the 
long years of waiting permit the saloons to do their 
deadly work without restriction? Or shall we 
adopt such measures as can be obtained and en- 
forced, albeit they do not reach the goal at a bound? 
May not high license be rightly and wisely adopted 
as a step in the right direction? Third party pro- 
hibitionists interpose the objection that high license 
is an indorsement of the traffic, and a sinful com- 
promise with the evil of intemperance. This ob- 
jection, it is insisted, is based upon a false assump- 
tion, and wholly untenable. Jt assumes that in the 
absence of legislation on the subject no person 
would have the right to sell intoxicants; and that 
licenses under excise laws are grants by the govern- 
ment of special privileges, conferring new pow- 
ers upon the grantees not possessed by other citi- 
zens. Whereas in fact, in the absence of laws on 
the subject all persons have the right to sell; and 
our excise laws are restrictive of rights common to 
all citizens. * * -* The objection to high license 
on moral grounds would, as a logical necessity, re- 
quire the repeal of all excise laws; for all exempt a 
few persons from their prohibitory provisions upon 
certain conditions, one of which is the payment of 
a tax; and so far as the moral quality of the exemp- 
tion is concerned, it is immaterial whether the tax 
be high or low. The moral argument against high 
license, if sound, would sweep away all restrictive 
measures, and leave the saloons in full possession of 
the field. Consistency demands that this objection 
be abandoned, or carried to its legitimate results. 
But it may be asked: If the traffic be an evil, and 
partial prohibition be required for the protection of 
society, why not make the prohibition total, and 
the protection complete? I answer by asking: 
Why not by one grand stroke of legislation enact 
the Decalogue? Why not usher in the millennium 
by statute? Why not do an impossibility? * * * 
To accomplish any good the friends of reform must 
come down into the valley, mingle with the strug- 
gling mass of humanity, take the world as it is, and 
by practicable, common-sense methods, strive to 
make it better.” The elder then declared his be- 
lief that it is unwise to transfer the temperance re- 
form from the moral field into the arena of partisan 
politics, but here we need not follow his reasoning. 
We are glad to see a man of influence in the church 
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advising practicable regulation rather than impossi- 
ble prohibition. 





NOTES OF CASES. 





N Louisville Asphalt Varnish Co. v. Lortck, South 
l Carolina Supreme Court, November 27, 1888, 
plaintiff's salesman took defendants’ verbal order 
for more than fifty dollars’ worth of paints, reduced 
it to writing and mailed it to plaintiff. Defend- 
ants wrote a letter to plaintiff, saying: ‘‘ Don’t ship 
paint ordered through your salesman.” There had 
been no other transaction between them. Before 
the letter was received the goods were shipped, and 
defendants refused to receive them and denied or- 
dering them. Held, that the letter, upon identifi- 
cation of the order therein mentioned, with the or- 
der taken and filed, constituted evidence sufficient 
to go to the jury as a memorandum in writing, 
complying with the statute of frauds. The court 
said: ‘‘It is plain that neither one of these papers, 
standing alone, would be sufficient. But as it is 
well settled that the whole agreement need not ap- 
pear in a single writing, but may be made out 
from several instruments or written memoranda re- 
ferring one to the other, and which when connected 
together are found to contain all the necessary ele- 
ments, the precise, practical question in this case is 
whether the letters of defendants can be connected 
with the written order sent by the salesman, so 
that the two together may constitute a sufficient 
note or memorandum in writing to satisfy the re- 
quirements of the statute. In Sawnderson v. Jackson, 
2 Bos. & P. 238, the action was for not delivering 
certain articles alleged to have been sold by de- 
fendant to plaintiff, and the question was whether 
there was a sufficient note or memorandum in writ- 
ing of the bargain, under the statute of frauds. It 
seems that when the plaintiff gave the verbal order 
for the goods he was furnished by the defendant 
with a bill of parcels, not signed, but written on a 
piece of paper, with a printed heading containing 
the name and place of business of defendant. 
Shortly after this defendant wrote a letter to plain- 
tiff, saying: ‘ We wish to know what time we shall 
send you a part of your order,’ etc. The court 
held that the requirements of the statute were com- 
plied with, saying: ‘This bill of parcels, though 
not the contract itself, may amount to a note or 
memorandum of the contract within the meaning 
of the statute. * * * At all events, connecting 
this bill of parcels with the subsequent letter of the 
defendants, I think the case is clearly taken out of 
the statute of frauds; for although it be admitted 
that the letter, which does not state the terms of 
the agreement, would not alone have been suffi- 
cient, yet as the jury have connected it with some- 
thing which does, and the letter is signed by the 
defendants, there is then a written note or memo- 
randum of the order which was originally given by 
the plaintiff, signed by the defendants.’ This case 
has been expressly recognized and followed in this 





State in Zoomer v. Dawson, Chevas, 68. The same 
doctrine was applied in Western v. Russell, 2 Ves. 
& B. 188. See also to the same effect Drury v. 
Young, 58 Md. 546; S. C., 42 Am. Rep. 848, where, 
as in the case now under consideration, the letter of 
defendant was written for the purpose of with- 
drawing from the contract, but as it referred to the 
previous order, the two, taken together, were held 
to satisfy the terms of the statute. In a note to 
that case, at page 347 of the volume of American 
Reports above cited, we find the following: ‘In 
Cave v. Hastings, 7 Q. B. Div. 125, an action for 
breach of a contract for the hire of a carriage for 
more than a year from the date of the agreement, 
at a specified sum per month, it was proved that 
the plaintiff agreed to let the carriage to the de- 
fendant. A memorandum of the terms of the 
agreement was signed by the plaintiff, but not by 
the defendant. The defendant subsequently wrote 
a letter to the plaintiff desiring to terminate the 
agreement, in which he referred to ‘our arrange- 
ment for the hire of your carriage’ and ‘my 
monthly payment.’ There was no other arrange- 
ment between the parties to which the expressions 
of the defendant could have any reference, except 
the agreement contained in the memorandum signed 
by the plaintiff. Held, that the letter of the de- 
fendant was so connected, by reference, to the docu- 
ment containing the terms of the arrangement as to 
constitute it a note and memorandum of the con- 
tract signed by him, within the fourth section of 
the statute of frauds. The court said: ‘There is 
abundant evidence that there was an agreement 
which was not rescinded; but the defendant now 
contends that he is not liable, because he signed no 
memorandum in writing of the contract.’ It has 
however been long settled that the whole agree- 
ment need not appear in one document, but the 
agreement may be made out from several docu- 
ments. The only document signed in this case by 
the defendant was the letter of the 11th of Febru- 
ary, which does not in itself contain the terms of 
the contract. In Dobell v. Hutchinson, 3 Adol. & E. 
355, Lord Denman states the law on this subject to 
be as follows: ‘The cases on the subject are not, at 
first sight, uniform, but on examination it will be 
found that they establish this principle: that when 
a contract or note exists which binds one party 
any subsequent note in writing, signed by the 
other, is sufficient to bind him, provided it either 
contains in itself the terms of the contract, or re- 
fers to any writing which contains them.’ This 
letter in question refers to ‘our arrangement.’ Mr. 
Gully in his argument contended that that might 
refer to some other and different parol arrangement, 
but it seems to us that this reference to the former 
document is sufficient, in accordance with the prin- 
ciple Jaid down in Ridgway v. Wharton, 6 H. L. Cas. 
237, where ‘instructions’ were referred to, and it 
was held that parol evidence might be given to 
identify the instructions referred to with certain 
instructions in writing. This principle was applied 
in Baumann v. James, 16 L. T. (N. 8.) 165, and 
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carried still further in Zong v. Millar, 41 id. 306, 
in which Bramwell, L. J., says: ‘The first question 
to be considered is whether there is a contract, 
valid according to the provisions of the statute of 
frauds, section 4. I think that there is a sufficient 
memorandum. The plaintiff has signed a docu- 
ment containing all the terms necessary to consti- 
tute a binding agreement, so that if he committed 
a breach of it he would be lable to an action for 
damages or to a suit for specific performance. But 
the point to be established by the plaintiff is that 
the defendant has bound himself, and a receipt was 
put in evidence signed by him and containing the 
name of the plaintiff, the amount of the deposit, 
and some description of the land sold. The receipt 
also uses the word ‘ purchase,’ which must mean 
an agreement to purchase, and it becomes apparent 
that the agreement alluded to is the agreement 
signed by the plaintiff, so soon as the two docu- 
ments are placed side by side. The agreement re- 
ferred to may be identified by parol evidence.’ He 
then goes on to add: ‘I may further illustrate my 
view by putting the following cases: Suppose that 
A. writes to B. saying that he will give one thon- 
sand pounds for B.’s estate, and at the same time 
states the terms in detail, and suppose that B. sim- 
ply writes back in return, ‘I accept your offer.’ 
In that case there may be an identification of the 
documents by parol evidence, and it may be shown 
that the offer alluded to by B. is that made by A. 
without infringing the statute of frauds, section 4, 
which requires a note or memorandum in writing.’ 
These observations, coming as they do from high 
authority, seem so appropriate to the present case 
that we have felt justified in inserting them at 
length. In Beckwith v. Talbot, 95 U. S. 289, it was 
held that while the general rule is ‘that collateral 
papers adduced to supply the defect of signature 
of a written agreement, under the statute of frauds, 
should on their face sufficiently demonstrate their 
reference to such agreement without the aid of 
parol proof,’ yet such rule is not absolute, as ‘there 
may be cases in which it would be a violation of 
reason and common sense to ignore a reference 
which derives its significance from such proof. 
Accordingly it was held in that case that ‘the de- 
fendant, unless he could show the existence of some 
other agreement, was estopped from denying that 
the agreement referred to by him in his letters was 
that which he induced the plaintiff to sign.’ Even 
in the case of Johnson v. Buck, 35 N. J. L. 338, which 
seems to be much relied on by the counsel for re- 
spondents, it is conceded that parol evidence may 
be received ‘to identify papers which, by a refer- 
ence in the signed memorandum, are made parts of 
it.2 While it is true that some of the cases which 
we have cited arose under the fourth section of the 
statute of frauds, and not under the seventeenth 
section, which controls the present case, yet it is 
admitted by Kent, C. J., in Bailey v. Ogdens, 3 
Johns, 412, that the words of the two sections are 
in this respect similar and require the same con- 
struction, and it was so held in Zownsend v. Har- 


graves, 118 Mass. 825. It seems to us therefore that 
the letter of defendants, taken, as it must be, in 
connection with the order sent to plaintiff by the 
salesman, to which it expressly referred, and which 
was in writing and specified all the necessary par- 
ticulars as to price, quantity, quality and time of 
payment, constituted a sufficient note or memoran- 
dum in writing of the bargain to take the case out 
of the statute of frauds.” Simpson, C. J., dissent- 
ing. See North v. Mendel, 73 Ga. 400; 8S. C., 54 
Am. Rep. 879; McHlroy v. Seery, 61 Md. 389; 8.C., 
48 Am. Rep. 110. Johnson v. Buck, 35 N. J. Law, 
338; 8. C., 10 Am. Rep. 243, supports the principal 
case. 


In Palmer v. Pennsylvania Co., New York Court 
of Appeals, November 27, 1888, it was held that 
a railroad company in permitting the accumulation 
of snow and ice in moderate quantities on the plat- 
forms of its cars during a night run in a storm of 
snow and sleet, is not guilty of such negligence as 
would warrant a recovery for injuries in conse- 
quence thereof, particularly by one cognizant of the 
condition of the platform. The court said: ‘‘The 
rule laid down by the trial court in Weston v. Rail- 
road Co., as approved in 73 N. Y. 595, in reference 
to a permanent platform at an elevated railroad 
station in the city of New York, was that ‘the de- 
fendant was not bound to keep its platform in such 
a condition that it would have been impossible for 
any passenger to slip, but in such a condition that 
a person using ordinary care, which people use 
when not apprised of danger, would not slip.’ This 
was applied in a case where the snow had fallen 
long before the accident and an effort had been 
made by the railroad company to remove it, but it 
had imperfectly performed that duty. We think 
even such a rule is not applicable to the removal of 
snow and ice on cars attached to a running railroad 
train travelling in the night during a continuous 
storm. The immediate and continuous removal of 
all snow and ice from such trains, or the covering 
of them with sand or ashes in such a manner that 
no slippery places shall be at any time exposed, 
would be quite impracticable, and beyond the duty 
which a railroad company owes to its passengers. 
The presence of snow or ice upon exposed places 
on moving cars is an accident of the hour, and no 
ordinary diligence could, during the prevalence of 
a storm, wholly remove its effects from the places | 
exposed to its action, so as to prevent accidents to 
heedless and inattentive travellers. A passenger 
on a railroad train has no right to assume that the 
effects of a continuous storm of snow, sleet, rain 
or hail will be immediately and effectually removed 
from the exposed platform of the car while making 
its passage between stations or the termini of its 
route, and it would be an obligation beyond a rea- 
sonable expectation of performance to require a 
railroad corporation to do so. We are not referred 
to any case laying down the precise degree of care 
and diligence required of such corporations under 
such circumstances, but we think it must be some- 
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what analogous to that imposed upon municipal 
corporations in respect to the removal of snow and 
ice from public streets. Those corporations are re- 
quired to remove dangerous accumulations of snow 
or ice in astreet or public place within a reasona- 
ble time after they have occurred, but they are not 
to be deemed negligent if they do not remove all 
traces of such obstructions when they do not con- 
stitute something more than the presence of a dan- 
ger arising alone from their inherent quality of be- 
ing slippery. Taylor v. Yonkers, 105 N. Y. 202; 
Kinney v. City of Troy, 108 id. 570; Kaveny v. City 
of Troy, id. 572.” 





CONSTITUTIONAL LAW— UNLAWFUL PA- 
RADES — MUNICIPAL CORPORATION —OR- 
DINANCE. 


KANSAS SUPREME COURT, NOV. 10, 1888. 


ANDERSON V. CITY OF WELLINGTON. 

An ordinance of a city of the second class that declares it un- 
lawfui for any persons, society, association orsorganiza- 
tion, under whatsoever name, to parade. any public street, 
avenue or alley of the city, shouting, singing or beating 
drums or tambourines, or playing upon any other musi- 
cal instruments, or doing any other act designed, in- 
tended or calculated to attract or call together an un- 
usua) crowd or congregation of people upon any of said 
public streets, avenues or alleys, without first having ob- 
tained in writing the consent of the mayor, orin his ab- 
sence, the president of the city council, city clerk or city 
marshal, in the order named, authorizing such parade, is 
of doubtful delegated power, is unreasonable, does not 
fix the conditions uniformly and impartially, contravenes 
common right, and is illegal and void. 


OMMISSIONERS’ decision. Error to District 
Court, Sumner county; J. T. Herrick, Judge. 


Halsell & Ray, Ready & Ready, and J. H. Murray, 
for plaintiff in error. 


W. A. McDonald and Jsaac G. Reed, for defendant 
in error. 


Simpson, C. On the 15th day of August, 1887, the 
following ordinance was duly passed and approved by 
the mayor and council of the city of Wellington, then 
and now acity of the second class, to-wit: 

‘**Ordinance No. 422. An ordinance for the regula- 
tion of street parades, and the prevention of public 
disturbances and breaches of the peace. Be it or- 
dained by the mayor and councilmen of the city of 
Wellington, Kansas: (1) It shall be unlawful for any 
person or persons, society, association or organization, 
under whatsoever name, to parade any public street, 
avenue or alley of the city of Wellington, Kansas, 
shouting, singing or beating drums or tambourines, or 
playing upon any other musical instrument or 
instruments, or doing any other act or acts de- 


signed, intended or calculated to attract or call 
together an unusual crowd or congregation of 
people upon any of said public streets, avenues 


or alleys, without having first obtained in writing 
the consent of the mayor of said city, author- 
izing such parade. In case of the absence of the 
mayor from the city, such consent may be granted by 
the president of the council, city clerk or city mar- 
shal, in the order named: provided, that the provis- 
ions of this section shall not apply to funerals, fire 
companies, regularly organized companies of the State 
militia or United States troops. (2) Any person or 
persons violating any of the provisions of section one 





of this ordinance shall be deemed guilty of a misde- 
meanor, and upon conviction in the Police Court of 
the city of Wellington, shall be fined in any sum not 
less than five dollars nor more than one hundred dol- 
lars, or imprisonment for a period not exceeding 
ninety days, or both such fine and imprisonment, in 
the discretion of the court. (8) This ordinance shall 
take effect and be in full force from and after its pub- 
lication once in the official newspaper of the city of 
Wellington, Kansas.” 

The ordinance, duly signed and attested, was on the 
17th day of August, 1887, published in the Wellington 
Morning Quid-Nunc, a paper printed and published in 
said city, and known and recognized as the ‘ official 
newspaper ”’ thereof, and the issue of said newspaper 
which contained said publication was printed, de- 
livered and distributed throughout the city before and 
by the hour of 7 o’clock, A. M., of said day. 

At about 8 o’clock in the evening of the same day, 
the appellant and others, calling themselves the ‘‘ Sal- 
vation Army,’’ assembled at theirhall or ‘barracks 
in the city, and under the command of their female 
‘‘captain ’’ (Shiltz), who had seen and read the pub- 
lished ordinance in the morning, proceeded to parade 
Washington avenue and other public streets of the 
city, singing, shouting and playing tambourines, etc., 
to attract an unusual crowd thereon, and expecting to 
be arrested therefor. And thereupon the arrest of the 
appellant and a number of his male and female associ- 
ates was made; and appellant and two other males 
(the females, in consideration of their sex, having 
been released from arrest) were tried and convicted iu 
the Police Court, from which appeals were taken to 
the District Court, where convictions were again had, 
and appellant brings his case here. He attacks the 
validity of the ordinance, and claims it is void, be- 
cause (1) it is not within the power of the city council 
to enact such an ordinance; (2) the ordinance under- 
takes to make that criminal which in its nature is not 
criminal; (3) because it gives to the officers named, 
not the right to regulate, but to prohibit, street 
parades; (4) because it is unreasonable and oppressive 
and does not act upon all classes alike, and is not fair, 
generaland impartial. It is also objected to because it 
had not been legally published; and because it con- 
tains more than one subject; and because it attempts 
to revise and amend another ordinance without refer- 
ring to the same, and repealing it, in violation of sec- 
tion 746, Compiled Laws of 1881, page 165. 

As to the power of the council to pass such an or- 
dinance, our attention has been called to sections 381, 
50, 67, chapter 19, Compiled Laws of 1885. These, in 
general terms, authorized the council to enact such or- 
dinances as are not repugnant to the Constitution and 
laws of the State, and such as they shall deem expedi- 
ent for the good government of the city, the preserva- 
tion of peace and good order; may restrain and pro- 
hibit nuises, disturbances and disorderly assemblies in 
any street, house or place in the city. This is about 
the extent of the legislative grant of authority. The 
ordinance in question makes it unlawful for any per- 
sons, society, association or organization to parade any 
public street, avenue or alley of the city of Welling- 
ton, shouting, singing or beating drums or tambour- 
ines, or playing upon any musical instrument de- 
signed, intended or calculated to attract or call to- 
gether an unusual crowd of people upon such street, 
avenue or alley, without having first obtained in writ- 
ing the consent of the mayor of said city, authorizing 
such parades. Funerals, fire companies, regularly or- 
ganized companies of State militia, and United States 
troops are excepted from the operation of the ordi- 
nance. Persons convicted of the violation of the or- 
dinance may be fined in any sum not less than $5 nor 
more than $100, or by imprisonment not exceeding 
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ninety days, or by both fine and imprisonment. The 
power to pass a city ordinance must be vested in the 
governing body of the city by the Legislature in ex- 
press terms, or be necessarily or fairly implied in and 
incident to the powers expressly granted, and must be 
essential to the declared purposes of the corporation; 
not simply convenient, but indispensable. 1 Dill. 
Mun. Corp. (3d ed.) 115, and authorities cited. Any 
fair, reasonable doubt concerning the existence of the 
power is resolved by the courts against the corpora- 
tions, and the power is denied. Powers encroaching 
upon the rights of the public or of individuals must be 
plainly and literally conferred by the charter. Bren- 
inger v. Belvidere, 44 N. J. Law, 350; Horr & B. Mun. 
Ord. 18. In addition to this, the ordinance must be 
reasonable, not inconsistent with the laws of the State, 
not repugnant to the fundamental rights, must not be 
oppressive, must not be partial or unfair, must not 
make special or unwarranted discriminations, and 
must not contravene common right. These restric- 
tions upon the power of the common councils of cities 
in this country have been frequently imposed, and 
almost universally recognized in all the courts of last 
resort that have expressed opinions upon the subject. 
The object of this ordinance, and the danger appre- 
hended and to be avoided by its enactment and en- 
forcement, as expressed by its terms, is to prevent 
calling together of a large or unusual crowd of people 
on any of the streets, avenues or alleys of the city of 
Wellington. Then the question is this: Isastreet pa- 
rade, with music or singing, legally objectionable in 
itself, or does it threaten the public peace or the good 
order of the community? There are other questions 
made in the briefs of counsel for the appellant, but 
we shall consider only the general legal characteristics 
of the ordinance; for if it is not legal, the other ques- 
tions go with it, and if it is, they are probably not im- 
portant enough to justify reversal in this particular 
case. 

This ordinance prevents any number of the people 
of the State attached to one of the several political 
parties from marching together with their party ban- 
ners, and inspiring music, up and down the principal 
streets, without the written consent of some municipal 
officer. The Masonic and Odd Fellows’ organizations 
must first obtain consent before their charitable steps 
desecrate the sacred streets. Kven the Sunday-school 
children cannot assemble at some central point in the 
city, and keep step to the music of the band as they 
march to the grove, without permission first had and 
obtained. The Grand Army of the Republic must be 
preceded in their march by the written consent of his 
honor, the mayor, or march without drums or fife, 
shouts or songs. It prevents a public address upon 
any subject being made on the streets. It prevents an 
unusual congregation of people on the streets, under 
any circumstances, without permission. The ordi- 
nance is framed on the theory that an unusual crowd 
or congregation of people upon one of the public 
streets of a city is either of itself a disturbance of the 
public peace, or that it threatens the good order of the 
community. A crowd of people is one of the most or- 
dinary incidents of every-day life in any city of con- 
siderable size in this country. A fire, arunaway, an un- 
usual sight, collects a crowd as if by magic; and it is 
not a fair estimate of the character and habits of the 
American people to assume that the public peace is 
threatened when numbers of them congregate. We 
do not believe that the legislative grant of power to 
the city council, as enumerated in the sections above 
cited, can be so construed as to authorize the city 
council to take from the people of a city and the sur- 
rounding country a privilege exercised by them in 
every locality throughout the land—to form their pro- 


cessions and parade the streets with banners, music, 
songs and shouts. It is an abridgment of the rights of 
the people. It represses associated effort and action, 
It discourages united effort to attract public atten- 
tion, and challenge public examination and criticism 
of the associated purposes. Itdiscourges unity of feel- 
ing and expression on great public questions, econo- 
mic, religious and political. It practically destroys 
these great public demonstrations that are the most 
natural product of common aims and kindred pur- 
poses. 

The power to pass such an ordinance should be clear 
and controlling before it can be upheld and take 
away from the people the privilege they have exercised 
ever since the organization of the government. Pub- 
lic parades of this character are not unlawful in their 
intent, purpose, and result. They are not mala in se. 
If they are to be mala prohibita, it ought to be by some 
general law, and not by local legislation. “All char- 
ters and laws and ordinances must be capable of con- 
struction, and must be construed in accordance with 
constitutional principles, and in harmony with the 
general laws of the land; and any ordinance that vio- 
lates any of the recognized rights and privileges, or the 
principles of legal and equitable rights, is necessarily 
void so far as it does, and void entirely if it cannot be 
applied according to itsterms.’’ Fruzee’s Case (Mich.), 
30 N. W. Rep. 72. 

We conclude that the city charter only grants such 
power to the common council of the city of Welling- 
ton as will enable the city to preserve the public peuce 
and maintain good order, subject to the limitations 
and conditions required by the rights of the people 
themselves, as secured by the general principles of the 
law, as exemplified by their universal action since the 
organization of the government, and the common oc: 
currences in every city in the Union on every public 
or festive occasion. 

The right of the people in this State, by organiza- 
tion, to co-operate in a common effort, and by a pub- 
lic demonstration or parade to influence public opin- 
ion, and impress their strength upon the public mind, 
and to march upon the public streets of the cities of 
the States with the usual accompaniments of bands, 
banners, transparencies, glee clubs, and all the acces- 
sories of public meetings, is too firmly established, and 
has been too often exercised, to be now questioned, or 
to be made the basis of an ordinance forbidding the 
same, predicated on the false assumption that they are 
dangerous to the peace of the public, or inimical to the 
good order of the city. Of course, such parades are 
subject to the operation of the laws upon the subject 
of riots, mobs, unlawful assemblies and nuisances, 
whenever they become so; and city ordinances and 
statutes of the State already afford ample protection 
to the public, and ready processes to,prohibit, repress, 
and arrest offenders, whenever the original purposes 
of such parades are perverted, and they become crim- 
inalin character and action. ‘It is quite possible | 
that some things have a greater tendency to produce 
danger and disorder in the cities than in smaller 
towns orrural places. This may justify reasonable 
precautionary measures, but nothing further; and no 
inference can extend beyond the fair scope of powers 
granted for such a purpose, and no grant of absolute 
discretion to suppress lawful action altogether can be 
granted at all. That which is an actual nuisance can 
be suppressed just so far as it is noxious; and its nox- 
ious character is the test of its wrongfulness. There 
may be substances, like some explosives, which are 
dangerous in cities under all circumstances, and made 
dangerous by city conditions; but most dangerous 
things are not so different in cities as to require more 
than increased or qualified safeguards; and to sup- 
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press things not absolutely dangerous, as an easy way 
of getting rid of the trouble of regulating them, is not 
a process tolerated under free institutions. Regula- 
tion, and not prohibition, unless under clear authority 
of the charter, and in cases where it is not oppressive, 
is the extent of city power.” F'razee’s Case, su- 
pra. 

The title to the ordinance seems to indicate that the 
object in view was the regulation of street parades, 
and regulation means to control, to govern, to sub- 
ject to certain restrictions or restraints growing out of 
a condition of affairs, a state of public opinion, some 
threatened invasion of public or private rights, or 
some unusual commotion. The word employed neces- 
sarily implies that street parades are lawful, but that 
certain restrictions may be necessary to preserve the 
public from harm. 

It might be proper on account of the peculiar condi- 
tions of affairs in a city, that street parades should be 
confined to certain streets, or should be conducted 
within certain hours of the day, or should be forbid- 
den in the night-time, or that the police department 
should have some previous notice, or that there should 
be other reasonable regulations respecting them, justi- 
fied by such a condition that it would be apparent that 
regulation, and not prohibition, was the object of the 
ordinance; because the power cannot be extended to 
prohibition, for the very essence of regulation is the 
existence of something to be regulated. Sweet v. Wa- 
bash, 41 Ind. 7; McConvill v. Jersey City, 89 N. J. Law, 
38; Bronson v. Oberlin, 41 Ohio St. 476; Austin v. Mur- 
ray, 16 Pick. 121; Duckwall v. New Albany, 25 Ind. 283; 
Shalleross v. Jeffersonville, 26 Ind. 193. 

It is not a reasonable regulation to vest the power 
arbitrarily in the mayor to grant or refuse permission 
to any association of persons, combined for legal and 
meritorious purposes, to parade the streets with mu- 
sic. The use of musical instruments on such occa- 
sions are not especially objectionable. Songs and 
shouts, cheers and the waving of banners, have always 
been considered as demonstrations of approval, and 
not as tending to create disturbances, or provoke 
breaches of the peace. All these are the usual accom- 
paniments of public demonstrations in every civilized 
country; and there is nothing in their use, on all or- 
dinary occasions of this character, to justify absolute 
prohibition. 

It is not justified by the common experience, and 
our attention has not been called to any local disturb- 
ance that would seem to create a necessity for such an 
unusual attempt at regulation. All by-laws made to 
regulate parades must fix the conditions upon which 
all persons or associations can move upon the public 
streets, expressly and intelligently—such conditions 
operating on all of the same class alike, and being 
reasonable in their requirements, and not oppressive 
in their operation; and must not give the power of 
permitting or restraining processions to an unregu- 
lated official discretion, and thus allow an officer to 
prevent those with whom he did not agree on con- 
troverted questions from calling public attention to 
the principles of their party, or the objects of their or- 
ganization, in one of the most effectual methods 
known to associated effort. 

For all these reasons, and because of all these results 
and consequences, we doubt the power of the city 
councii of Wellington to pass the ordinance in ques- 
tion, and because it is not free from fair and reason- 
able duubt, resolve the question against the city, and 
pronounce the ordinance illegal and void. It isrecom- 
mended that the judgment of the court below be re- 
versed, and the case remanded for further proceedings 
in accordance with this opinion. 

By the court. It is so ordered; all the justices con- 
curring. 





PARTNERSHIP — WHAT CONSTITUTES — 
PROVINCE OF JURY—HOLDING OUT--EV1- 
DENCE. 


NEW JERSEY SUPREME COURT, NOV. 20, 1888. 


—— 


SEABURY V. BOLLES. 

When the question whether a partnership exists is a matter 
of doubt, to be decided by inferences to be drawn from all 
the evidence, it is one of fact for the jury; and the court 
should not nonsuit nor direct the jury to find a verdict for 
the plaintiff or defendant. 

Ifa person be held out asapartner who is not such, it must 
appear that the holding out was done by him or by his 
consent, and it must have been known to the person seek- 
ing to avail himself of it. 

Admissions and conduct in the presence of others, which tend 
to show that adefendant is a partner, are competent evi- 
dence to charge him as such. 

The real ground of liability is that the trade has been carried 
on by persons acting in his behalf, establishing the rela- 
tion of principal and agent. 


ERTIORARI to Newark District Court; Henry, 
Judge. The plaintiffs, a corporation of the State 
of New York, brought suit on a book account for 
chemical goods sold and delivered to Bolle Bros., a 
firm of druggists, which is claimed to be composed of 
the three defendants. It was tried beforea jury, and 
the verdict and judgment thereon were for the plain- 
tiffs, $142.92 debt, and $10.65 costs. On appeal by Da- 
vid S. Crowell, one of the defendants, the judgment 
was affirmed in the Court of Common Pleas. 
Argued before Scudder and Reed, JJ. 


Joseph A. Beecher, for plaintiffs. 
Franklin M. Oles, for defendants. 


ScuDDER, J. The only question considered by the 
Court of Common Pleas on the appeal, and it is the 
single point of realimportance in the case presented 
in the return to this writ, is whether David S. Crow- 
ell was amember of the firm of Bolles Bros., and lia- 
ble to the plaintiffs for their claim. There was a mo- 
tion to uonsuit and requests to charge which cover 
this main matter in controversy, and a submission of 
the case to the jury resulting in a verdict against 
Crowell and the other two defendants. The duty of 
the court, in a plain case, is to instruct the Jury or 
nonsuit the plaintiff. The case of Pleasants v. Fant, 
22 Wall. 116, is opposite to this, and tothe other points 
in the case, which were not passed upon in the Court 
of Common Pleas. It is there said: ‘‘ We hold the 
true principle to be that if the court is satisfied, that 
conceding all the inferences which the jury could jus- 
tifiably draw from the testimony, the evidence is in- 
sufficient to warrant a verdict for the plaintiff, the 
court should say so to the jury. If the court can see 
that if a verdict for the plaintiff should by rendered, 
it ought to be set aside as being unwarranted by the 
testimony, such instruction should be given in ad- 
vance ofthe verdict. Under our practice a nonsuit 
or such charge to the jury would be proper, the plain- 
tiff being allowed an exception on nonsuit in all cases 
where objection ismade. But the question whether 
a partuership does or does not subsist between any 
particular persons is a mixed question of law and fact, 
and not a mere question of fact; and when the ques- 
tion is a matter of doubt, to be decided by inferences 
to be drawn from all the evidence offered, it is one of 
fact for the jury. : 

A brief consideration of the evidence will determine 
whether the judge was right in his refusal to nonsuit 
or charge, as requested, that there was no case for the 
jury made by the evidence. It is manifest that the 
defendant, David S. Crowell, who appealed, cannot be 
liable as a partner by holding himself out as such, un- 
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der this evidence. That he might be held under proper 
facts is indisputable, and the reason for it is given. 
The doctrine that a person holding himself out as a 
partner, and thereby inducing others to act on the 
faith of his representation, is as liable to them if he 
werein fact a partner, is nothing more than an illustra- 
tion of the general principle of estoppel by conduct. 
1 Lindl. Partn. 40. 

But this principle does not apply to one who is not 
a partner, and he will not be heldliable as such on a 
contract made by the partnership with one who had 
no knowledge of the holding out. Thompson v. Bank, 
111 U. 8. 530; Waugh v. Carver, 2 H. Bl. 2385, anno- 
tated in 1 Smith Lead. Cas. 908; Dickinson v. Valpy, 
10 Barn. & C. 140; Vice v. Anson, 7 id. 409. Thesum- 
mary of the law on this point is that to create this lia 
bility two things must concur, viz.: First, the alleged 
act of holding out must have been known to the per- 
son seeking to avail himself of it. 1 Lindl. Partn. 48. 
The travelling salesman of the plaintiffs who made the 
sales to Bolles Bros. in the city of Newark, conversed 
with Charles I. Bolles at the time, and before he made 
these sales in suit, and testified that he understood 
him, through the conversation with him, that it was 
he and his brother who owned the business. Neither 
the name of the firm, nor any thing said to him, indi- 
cated that Crowell was a partner, or had any interest 
in the business. This is all the evidence on this point, 
and exonerates Crowell, who was not present, and 
took no part in the purchase. It appears that credit 
was not given in these sales to this appellant. But it 
is also claimed by the plaintiffs that there was a hold- 
ing out to others, or more properly, admissions and 
conduct in the presence of others, which show that the 
defendant Crowell was a partner. It is competent to 
show such admissions and conduct to charge one as a 
partner in fact. One witness who was examined tes- 
tified thus: ‘‘I have heard Mr. Crowell say that he 
was interested in this business for quite a large 
amount, the full amount I[ cannot say, because I can’t 
remember.”’ ‘‘I have heard him make that remark a 
dozen or more times, I suppose.’”’ Also: ‘‘I have 
heard the remark that he was interested financially in 
the concern, had the good-will of the business, in one 
sense, at heart, and all obligation would be paid, if we 
get sufficient means to do it.’ This, he says, was 
made in regard to purchases made of the business 
house which be represented. He further says: ‘I 
never heard that he was a partner there. I[ kuew he 
was interested there.”?’ ‘*f never remember his 
admitting that he was a partner.’’ ‘‘ Bolles Bros. was 
David Thompson. I was under the impression when 
I sold the goods that Mr. Crowell was interested.’’ 
‘Of my personal knowledge, I can say that Mr. 
Thompson did carrv on the business under the name 
of Bolles Bros.’’ He testifies to hearing Charles I. 
Bolles say to Crowell, ‘‘that the market being low in 
oils, it was a good time to buy them, as they were us- 
ing a great many of these oils in manufacturing per- 
fumery, and Crowell answered that he could raise the 
money to make the purchase.” 

Another witness, who was foreman of the labora- 
tory, says that Mr. Crowell was there very often—al- 
most every day. He generally came in the afternoon 
about 5 o’clock. That Charles I. Bolles had charge of 
the business. To the question, ‘* Did he (Crowell) 
have any thing to do with the business?” heanswered: 
** Well, [don’t know. Heappeared to be interested 
in someway.” ‘* Heused tosay that he thought the 
things would look better in a different way.’ This 
was in answer to the question: ‘* Did he suggest to you 
how he should do this or that or any thing?’? When 
asked, ‘“ Didn’t he at any time make suggestions to 
you or give you directions?’’ he answered: ‘‘ Not di- 
rections exactly. He said things would look better 


done ina different way; that was all suggested.’’ The 
former witness also testifies that he saw Crowell often 
at the place of business on Market street, and heard a 
conversation between him and Charles I. Bolles about 
the purchase of oils for perfumery. This is the 
strength of the evidence on the subject of Crowell’s 
relations to the business. These alleged admissions 
and conduct cover the period between 1883 and 1886, 
and were prior to the purchase of the goods in suit, in 
March and April, 1886. 

The defendants offered no evidence, though Charles 
I. Bolles and David 8S. Crowell were both present in 
court at the trial. The testimony of Charles I. Bolles 
and of other witnesses called by the plaintiffs was evi- 
dently given with great caution and reluctance, and 
most carefully guarded by the defendants’ counsel. 
The whole case excites suspicion of an attempt to con- 
ceal the real parties interested, and where fraud is ap- 
parent, it is the duty of the court to be astute to dis- 
cover it. 

What constitutes a partnership is not easy to define 
absolutely,so that it willapply to allcases; but whether 
certain facts tend to show the relation of partnership is 
less difficult, though often perplexing, because of the 
nice distinctions that have been made in the decided 
cases, and the variety of circumstances that surround 
such transactions. The recent case of Wild v. Davenport, 
48 N. J. L. 129, in the Court of Errors and Appeals, 
having carefully examined the cases in other courts, 
notably the leading case of Cow v. Hickman, 8 H. L. 
Cas. 268, 9 C. B. (N. 8.) 47, together with cases in our 
own courts, reaches this conclusion: that a right to 
receive a share of the profits of a business does 
not furnish au invariable test of a partnership, even as 
to creditors; that a person not actually engaged in the 
business as aprincipal, and not holding himself out as 
a partner, cannot beheld for debt contracted in the 
business as a dormant partner, unless in virtue of 
some contract, express or implied, on his part, in legal 
effect creating, as between him and the persons act- 
ually carrying on the business, the relation of 
principal and agent.’’ Lord Cranworth in Cow v. 
Hickman briefly states the rule thus: “The real 
ground of liability is that the trade has been carried 
on by persons acting in his behalf. When that is the 
case, he is liable to the trade obligations, and entitled 
to its profits or to a share of them.’’ There is no testi- 
mony in the case showing an express contract by which 
the defendant Crowell was to receive any part or 
share of the profits of the business in which Bolles 
Bros. were engaged, and in which the debt in suit was 
contracted; but there is evidence in the admission 
that he was interested financially in the business, had 
the good-will of the business at heart, and all obliga- 
tions would be paid ‘‘if we get sufficient means to do 
it;’’ his constant, almost daily, presence in the store; 
his advice and consent in the purchase of supplies for 
the business—if these be believed by the jury— which 
tends to show that he was not a mere lender of money 
to the partners to be used inthe business, but inter- 
ested in its results, and that between him and the 
persons actually carrying on the business, the relation 
of principal and agent subsisted. He may not be 
shown by express agreement to be a partner, either os- 
tensible or dormant, nor by holding himself out to 
these plaintiffs as such may be chargeable as a partner 
in this action; but if the facts testified to tend to 
show he was interested asa principal in the business, 
they were properly submitted to the jury, and there 
was no error in the refusal to nonsuit, nor to charge 
that there was noevidence by which the defendant 
Crowell could be held liable to the plaintiffs. The dis- 
trict judge however went further than to submit the 
facts to the jury. In hischarge to them he said: ‘‘If 
you accept that evidence as true, then I repeat that the 
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evidence tends to make out a prima facie case against 
Mr. Crowell that he wasa member of that firm. There- 
fore if you believe that evidence, and if you believe 
the evidence of Gurney that his account has not been 
paid, then it will be your duty to find a verdict as 
against Mr. Crowell any way.’’ To this there was an 
exception taken, and thereiserror. It was the prov- 
ince of the jury to draw reasonable inferences from 
the facts, and to construe them with reference to all 
the testimony showing the connection, if any, of Mr. 
Crowell withthe business. The judge has no right to 
construe words and acts of doubtful import, and say 
it was their duty to find a verdict according to his 
view of their probative force. He should have told 
the jury how a partnership might be constituted, and 
let them infer from the facts proved whether such was 
the intention and position of the partner. He cer- 
tainly erred in saying that they should find a verdict 
against Mr. Crowell any way, when he was sued jointly 
with the other defendants asa partner with them in 
the business for which the debt was contracted, in a 
court with like jurisdiction as courts for the trial of 
small causes, wherein a defendant cannot be held sev- 
erally liable on a joint contract. 

[Omitting a minor question. ] 

The error in the charge to the jury is fatal to the 
verdict, and the judgment thereon will be reversed. 


——— ee 


STA TUTE—INTOXICATING LIQUORS—TO BE 
DRUNK ABOUT HOUSE. 
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SCHILLING V. STATE. 

A conviction cannot be sustained for selling intoxicating 
liquors without a license, to be drunk in and about the 
seller’s house, where the evidence shows that the sales 
were not made at or near defendant’s house, but from an 
uncovered wagon standing upon a highway just outside 
the beaten track. 


PPEAL from Circuit Court, Montgomery county; 
BR. C. Snyder, Judge. 
John F. McHugh, for appellant. 
A. B. Anderson and Attorney-General, for State. 


ZOLLARS, J. Appellant was convicted upon acharge 
of having unlawfully sold intoxicating liquors without 
a license, to be drunk in and about his house, where 
the same was sold. The prosecution is based upon 
section 5320, Revised Statutes of 1881, which provides 


that ‘any person, not being licensed according to this | 


act, who shall sell or barter, directly or indirectly, any 
spirituous, vinous or malt liquors in a less quantity 
than a quart at a time, or who shall sell or barter any 
spirituous, vinous or malt liquors to be drunk, or suf- 
fered to be drunk, in his house, out-house, yard, gar- 
den or the appurtenances tiereto belonging, shall be 
deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined,’’ etc. That section very clearly, 
as has been ruled by this court, creates two offenses. 
The first consists of selling less than a quart at a time 
without alicense; the second consists in selling any 
quantity without a license, to be drunk in the seller's 
house, out-house, yard, garden or the appurtenances 
thereto belonging. The indictment was’intended as a 
charge of this last offense, and upon that appellant 
was convicted. 

In construing the above section this court, in the 
ease of Burke v. State, 52 Ind. 522, said: ‘‘In an in- 
dictment forselling in aless quanty than a quart at a 
time, without a license, there should be no reference, 
either in the body of the indictment or in the negative 
averment, to the place where the liquor was sold or 


where it was drunk. Under the second clause of sec- 
tion 12, supra[section 5320, Rev. Stat. 1881, supra), 
the place whese the liquor was sold to be drunk, or 
was suffered to be drunk, becomes important. There 
are five places specified: (1) His house; (2) bis out- 
house; (8) his yard; (4) his garden; (5) the appurten- 
ances thereto belonging. If the liquor is sold to be 
drunk, or is suffered to be drunk, in his house, the in- 
dictment should so aver; and so with each of the 
other places named,” etc. To the same effect see 
State v. Corll, 73 Ind. 585; Schlicht v. State, 56 id. 173. 
In the case last above cited, in speaking of the above 
section of the statute, it was said: ‘It will be ob- 
served however that in the first of the two offenses it 
was the sale, without license, ofa quantity less thana 
quart, which constitutes the offense, without any ref- 
erence to the place where it may be drunk; while as 
to the second of said two offenses the quantity sold, 
whether a gill or a barrel, is wholly immaterial, but 
the offense lieschiefly in the place where it may be 
drunk, or suffered to be drunk.” See also Plunkett v. 
State, 68 Ind. 68; Burke v. State, 52 id. 461. These 
rulings, that in the second offense created by the above 
section of the statute the place where the liquor sold 
is, to be drunk, or is suffered to be drunk, ° 
is an essential element of the crime, are in 
harmony with well-settled principles, and the 
rulings of the court upon similar statutes. In the first 
place statutes which deprive men of property or lib- 
erty, and bring them into disgrace, while given a rea- 
sonable coustruction so as to arrive at and carry out 
the intent of the law-makers, are yet construed 
strictly. If upon such construction there is doubt as 
to the meaning of a statute, the doubt will prevail in 
favor of the accused. Bish. Stat. Crimes, §§ 119, 194, 
218, 2382; Steel v. State, 26 Ind. 82; Kent v. State, 8 
Blackf. 163; United States v. Wigglesworth, 2 Story, 
369. 

“Tt being forbidden to set up a faro-table in any 
dwelling-house, out-house,or place occupied by any tav- 
eru-kKeeper, retailer of wine, spirituous liquors, beer or 
cider, one in alocality not in terms mentioned, as for 
instance, in a house used solely for this purpose, was 
held not to be prohibited.”’ Bish. Stat. Crimes, § 221; 
citing Baker v. State, 2 Har. & J. 5. 

A statute of North Carolina made it unlawful for 
any one to construct, erect, keep up or use any public 
gaming table or place where games of chance shoald 
be played, etc. It was held in the case of State v. 
Langford, 3 Ired. 354, that an indictment charging the 
defendant with having played agame of chance was 
bad because it did not charge him with doing the act 
ata public gaming place. Seealso State v. Ferguson, 
33 N. H. 424. By a statute of 1847 (Acts 1847, p. 58), it 
was made illegal for any one to erect and maintain, 
etc., any booth, tent, wagon, huckster-shop or other 
place for the sale of intoxicating liquors, etc., and to 
sell such liquors at such places, etc., within two miles 
of any collection of any portion of any citizens of the 
State for the purpose of public worship. It was held 
by this court that an indictment for selling liquor in 
violation of that statute, which made a general charge 
of selling liquor within two miles of such meeting, and 
did not charge that it was sold at such booth, tent, 
wagon, huckster-shop, etc., was insufficient. That rul- 
ing was made in the case of Bowser v. State, a case 
which is not reported in the regular set of reports, but 
is found inavolume of decisions reported by Hon. 
Thomas L. Smith (p. 408), one of the judges of this 
court at the time the decision was made. We still 
have a statute which makes it unlawful to sell or give 
away intoxicating liquors, orto erect and maintain, 
etc., booths, wagons, etc., for the sale of such liquors 
within one mile from the place where people are gath- 
ered for public worship, or where an agricultural fair 
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or exhibition is being held. Section 2100, Rev. Stat. 


1881. That section, although upon the same subject, 
is different in terms from the former statute. It may 
be violated by the giving away or sale of liquor, al- 
though the gift or sale may not be at such booth, 
wagon, etc. If section 5320, involved here, were in 
such general terms as that section, this case would be 
relieved ofall difficulty. It would then be immate- 
rial whether appellant sold intoxicating liquors at his 
house, or from awagon in the country, and upon a 
public highway, or whether the liquor was sold to be 
drunk, or suffered to be drunk, in his house orupon a 
public highway. 

These references to the act of 1847, and the ruling 
upon it, and to Revised Statutes of 1881, § 2100, swpra, 
* upon the same subject, are intended to serve no pur- 
pose here,except to show that when theLegislature uses 
specific terms as to place, the courts must enforce the 
statute according to its terms, and cannot by judicial 
construction supply legislative omissions, and to show, 
to some extent at least, that when the Legislature 
does not intend to connect any particular place with 
the offense created, so as to make it an essential ele- 
ment of such offense, general terms are used. The ar- 
guments of counsel for the State are not necessarily 
antagonistic to any thing we have stated thus far. 
Their position is that the evidence shows, that with- 
out a license, appellant sold intoxicating liquor, ‘‘ to 
be drunk, and suffered to be drunk, in and about his 
house,’’ as charged in the indictment. 

The facts as shown by the evidence are in brief 
these: On the 25th day of August, 1887, there was an 
old-settlers’ meeting at Mehary’s Grove, in Montgom- 
ery county. Prior to and at that time appellant lived 
in Lafayette, in Tippecanoe county, and was engaged 
in the grocery and beer business. On that day, hav- 
ing put upon his open delivery wagon several kegs of 
beer, he drove into Montgomery county, and to a 
point upon a public highway near where the old settlers 
were meeting. He stopped the wagon upon the high- 
way, but aside from the beaten road and near the 
fence. Having unhitched his horses, he placed a keg 
of beer upon the rear end of the wagon, in such posi- 
tion, that standing upon the ground he could draw 
beer from it by means of afaucet. In close proximity 
to the rear end of the wagon he placed a board in such 
a position as to serve as a sort of shelf upon which to 
place boxes of cigars. Some of the witnesses state 
that he also used it asa shelf or sort of temporary 
counter upon which to place tin quart measures used 
by him in the sale of the beer. He drew from the keg 
a quart of beer at a time, and sold it to those who 
wished to purchase. The beer thus purchased was 
drunk from the quart measures. Some of the wit- 
nesses testified that it was drunk near the wagon, and 
others that it was drunk fron ten to fifteen feet from 
the wagon. That however does not seem to us to be 
material. 

The question for decision is, was the beer sold to be 
drunk, or suffered to be drunk, in or about appellant’s 
house, as charged in the indictment, or within the 
terms of the statute? Was the wagon appellant’s 
house within the terms of the statute? If it was, ap- 
pellant was guilty. If it was not, he was not guilty, 
and the judgment must be reversed. In the ordinary 
and most common use of the word, ‘‘house’’ means 
an ordinary building for the use of a family—a dwell- 
ing-house; but that is not the only definition of the 
word, either in common parlanae or in the law. Both 
recognize such houses as packing-houses, smoke- 
houses, ice-houses, banking-houses, mill-houses, etc., 
and in general, business houses. In such cases 
the word “house” is the equivalent of ‘ building.” 
Ford v. State, 112 Ind. 873 (878). The statute under 
consideration, while it includes all sorts of houses, 


doubtless has more direct reference to business houses; 
but a house must besome sort of a building or inclosed 
structure. It has been held that astatute punishing the 
keeping of houses of ill fame may be violated by main- 
taining a flat-boat kept on a river; but it was so held 
because upon the boat wasacabin,an inclosed structure 
furnished and protected from the water, and in which 
men and women ate, sleptandJived. The cabin wasa 
dwelling-house, because it was an inclosed structure 
in which persons lived. State v. Mullen, 35 Iowa, 199. 
It would be difficult to see how an open, uncovered 
wagon could, by any sort of use, be regarded as a 
house of ill fame or a disorderly house, or how a per- 
son having no other habitation or dwelling could be 
regarded as a householder. 

Appellant’s wagon, with the beer upon it, might be 
called his business wagon, and possibly for the time 
being his business place; but we know of no rule of 
language or of construction which would sanction a 
holding that it was in any sense his house. He might 
just as well have placed his keg upon a stump or upon 
a rock, and have drawn the beer from it to sell to those 
who wished to purchase. Had he done so, clearly it 
could not be said that the stump or the rock thereby 
became his house. And had he left the keg in any 
way fastened upon the stump, the rock or the wagon, 
and someone had come in the night, loosened the 
fastening, and taken it away, clearly such a one would 
not have been guilty of burglary, because neither a 
stump, a rock nor an uncovered wagon is a house. The 
beer was drunk near the wagon, but as the wagon was 
not a house, it was not, and could not be, sold to be 
drunk, or suffered to be drunk, in or about appellant’s 
house. It was not drunk in an out-house, yard or gar- 
den. There were none such there but a public high- 
way. There wereno ‘‘appurtenances thereto belong- 
ing,’’ because there was no house to which any thing 
could be appurtenant. The mention of out-houses, 
garden, yard and appurtenances in the above section 
5320, indicates very clearly that the Leyislature had in 
mind only a building—a house used either as a dwell- 
ing or as a business house—and was not providing 
against the sale of liquor, in quantities of a quart or 
more, by afootman upon a public highway, or by a 
person carrying his liquor in an open wagon upon a 
public highway. 

It must be remembered that the Legislature, by the 
section under discussion, was not providing, nor at- 
tempting to provide, an absolute prohibition against 
all sales of liquor without a license, but only against 
sales in less quantity than a quart, and against sales. 
of liquor ‘‘to be drunk, or suffered to be drunk,’ 
in the house, out-house, yard or garden of the 
seller, and the appurtenances thereto belonging. To 
sell liquor by the quart or larger quantity, without a 
license, to be drunk or suffered to be drunk, at places 
other than those named, was made a crime. Appel- 
lant might have sold a quart of intoxicating liquor at 
his place of business in Lafayette, to be drunk at the 
grove in Montgomery county, where the old settlers 
were holding their meeting, without violating any of 
the provisions of section 5320, supra. It may be that 
that section ought to besoamended as to cover a case 
like this. We think it ought to beso amended; and we 
can think of no reason why section 2100 should not be 
so amended as to prohibit the sale of intoxicating 
liquors within one mile of an old-settlers’ meeting, as 
it prohibits such sale within one mile of an agricultu- 
ral fair, and within one mile from the place where 
any religious society or assemblage of people is col- 
lected for religious worship. But as already stated, it 
is not in the proviece of the courts to supply omitted 
legislation by judicial construction. They have no 
such authority. 

In support of their contention that section 53820 
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should be so coustrued as to hold that appellant’s 
wagon was his house, counsel for the State cite us to 
rulings in other States upon various statutes. <A law 
of Alabama which prohibited the retailing of spiritu- 
ous liquors except by licensed persons, permitted mer- 
chants and shop-keepers to sell by the quart, if the 
liquor was not drunk in their stores, oron the prem- 
ises where they resided or had their stores. 

In the case of Swanv. State, 11 Ala. 594, it was held 
that the term ‘‘ premises ”’ as used in the statute meant 
‘*something over which an individual has control, 
either by actual possession or by claiming and exer- 
cising the right to prevent the occupation by others.”’ 
In the case of Downman v. State, 14 Ala. 242, the above 
ruling was departed from, and it was held that the 
term ‘* premises ’’ meant ‘‘some place over which the 
shop-keeper has the legal right to exercise authority 
and control.’’ These cases are in entire harmony with 
our construction of our statute. There is nothing in 
the cases of Hasterling v. State, 30 Ala. 46, and Brown 
v. State, 31 id. 353, in any way in confiict with what 
we have here decided. Subsequentto the decision in 
Downman v. State, supra, a Code was adopted in Ala- 
bama, and a section was inserted which made it un- 
lawful for any person, without a license, to sell spirit- 
uous liquors in any quantity ‘‘if the same is drunk in 
or about the premises.’’ It was held in the cases last 
above cited, that looking at the former law and the 
decisions under it, and assuming that the framers of 
the Code had knowledge of those decisions, it should 
be held that the phrase ‘‘about the premises’’ was 
used to embrace places over which the unlicensed 
seller of such liquor had no legal right to exercise 
such authority or control, but which were yet so near 
his premises, and so situated in relation thereto, that 
to permit the liquor sold by him tobe drunk at them 
would produce the very evil in kind, though not in 
degree, which the prohibition against drinking it on 
his premises was intended to prevent. 

In the case of Pearce v. State, 40 Ala. 720, the above- 
mentioned section in the Code seems to have been given 
a broader application. The facts in that case were that 
the defendant took intoxicating liquorsin a buggy to 
an administrator’s sale. He sold the liquor in quart 
bottles from the buggy, and the purchasers took it 
some distance from the buggy and drunk it, without 
knowledge on the part of the seller that they intended 
to drink it at that place. It was held that the buggy 
in which the liquor was carried, and from which it 
was sold, constituted the seller’s premises within the 
meaning of the Code, and that it was drunk ‘about 
the premises.”’ 

On the authority of that case, as stated, and without 
any reasoning at all, it was heldjin the case of Powell 
v. State, 63 Ala. 177, that the defendant was properly 
convicted of selling liquor, ‘‘drunk on and about his 
premises,’”’ on proof that the liquor was sold from a 
jug which he had in a field where he was working 
with others, more than a milefrom his house, and in 
the pluntation of another person over which he had 
no control. The conclusions in these last two cases 
were certainly reached by the most literal rules of 
construction. Especially may that be said of the con- 
clusion in the last case. That decision clearly stretched 
the law toits utmost tension, if it did not amount to 
judicial legislation. However that may be, the cases 
are not authority fora holding, that under our statute 
an open, uncovered wagon is a house. Indeed our 
statute is so different from the Alabama statutes that 
the cases are not authority upon any point involved 
in the case before us. They might with some plausi- 
bility be relied upon as authority if ourlaw were now 
asit was in 1873. The act of 1873 (Acts 1873, p. 151) 
provided that it should be unlawful for any person, 
without a license, to sell, etc., intoxicating liquors to 











be drunk in, upon or about the building or premises 
where sold. See O’Connor v. State, 45 Ind. 347. The 
same may be said of the case of Bundalow v. People, 
90 Til. 218. 

Without further elaboration, our conclusion is that 
the evidence does not show appellant to have been 
guilty of any crime under section 5320 of our statutes, 
and that therefore the judgment must be reversed. 
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CONSTITUTIONAL LAW—RAILROADS—GRANT OF USE 
OF STREETS—CONTRACTS—DISSOLUTION OF CORPORA- 
TION.—(1) The grant by a city to a street railway cor- 
poration, upon a valuable consideration, of the right 
to lay tracks and run cars on the city streets and to 
make traffic contracts with another company, giving 
such other company the right to run cars over its 
tracks, without any condition in the grant in respect 
to the duration of such contract rights or otherwise, is 
not a license, but the conveyance of an estate in per- 
petuity. (2) The franchise thus acquired is property 
which survives the dissolution of the corporation by 
legislative act. (3) Under the Revised Statutes of 
New York, volume 1, title 3, chapter 18, section 9, 
which provides that on the dissolution of any corpora- 
tion, the directors or managers of such corporation at 
the time of its dissolution shall be the trustees of the 
creditors and stockholders, with full power to settle 
and wind up the affairs of the corporation—such di- 
rectors become vested with title to the corporate 
property immediately upon dissolution of the corpora- 
tion. (4) Laws of New York, 1886, chapter 271, provid- 
ing for the sale of the Broadway Surface Railroad 
Company’s rights to run cars on the streets of New 
York, and the payment of the proceeds of such sale to 
the city of New York, is unconstitutional, as being an 
effort to change the ownership of private property 
without due process of Jaw. (5) The provisions in said 
act giving to a receiver the property of a dissolved cor- 
poration, which, immediately on its dissolution, vests 
in its directors as trustees, and authorizing such re- 
ceiver, who is the representative of the creditors, to 
take proof of claims and to judge of the materiality of 
the evidence offered in their support, are unconstitu- 
tional, as assuming to take property without due pro- 
cess of law. (6) The provisions in said act making the 
cost of the obligation, instead of the liability of the 
debtor, as stated in the contract, the measure of the 
creditors’ recovery, and requiring the creditors to ac- 
cept payment before their claims are due, are also un- 
constitutional, as impairing the obligation of con- 
tracts. (7) Laws of New York, 1886, chapter 310, pro- 
viding that whenever a corporation shall be dissolved 
by act of the Legislature the attorney-general shall 
bring suit to wind up its affairs, not being expressly 
retrospective, does not apply to a corporation dissolved 
by legislative act seven days before its passage. (8) 
The proviso to Laws of New York, 1884, chapter 252, 
section 15, forbidding any street railroad company 
from leasing its rights and franchises to any other 
company owning and operating a parallel road, does 
not preclude such companies from making traffic con- 
tracts for the partial use of their respective roads be- 
yond the line of parallelism. Nov. 27, 1888. People v. 
O’Brien. Opinion by Ruger, ©. J. Andrews and 
Earl, JJ., concur in the result upon these grounds: 
(1) The annulling act is constitutional and valid, and 
its effect was only to take the life of the corporation. 
(2) All the property of the corporation, including its 
street franchises and its mortgages and valid contracts 
—including what are called the ‘‘traffic contracts 
with other railway companies’’—-survived. (3) The 
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act (chapter 271) is unconstitutional. (4) That act and 
the act, chapter 810, are parts of the same scheme, 
adopted by the Legislature for the purpose of winding 
up the affairs of the corporation, and disposing of and 
distributing its property. The main features of the 
latter act are unconstitutional and void; and thus so 
much of the legislative scheme has failed that there is 
not enough left to save the whole act from condemna- 
tion. (5) As the latter act is thus wholly void, and 
this action is founded and depends solely upon it, 
there is no warrant for its maintenance, and therefore 
the judgment should be reversed, and complaint dis- 
missed. 


CONTRACT — CONSTRUCTION — LEGAL REPRESENTA- 
TIVES—NEXT OF KIN.—A will gave to testator’s wife 
during widowhood the net rents and profits of his real 
estate, and the net income of his personalty, and pro- 
vided that on her death or re-marriage the property 
should be divided among his two sons and two 
daughters, for life, and to their issue, absolutely, and 
if any of them should die without issue, to the surviv- 
ing sister or brother. In consideration of the children 
withdrawing their opposition to the will, the widow 
contracted to pay during her widowhood one-eighth 
of the net income to each of them, and to the “legal 
representatives’’ of those dying. Held, that by 
analogy with the provisions of the will and the stat- 
ute of distribution of New York, the term “legal rep- 
resentatives,’’ as used in the contract, meant ‘‘next 
of kin,’’ and that one of the daughters having died 
without issue, her share is not payable to her execu- 


tor. Peckham and Gray, JJ., dissenting. Nov. 27, 
1888. Greenwood v. Holbrook. Opinion by Dan- 
forth, J. 


FRAUD—REPRESENTATIONS — USURY — ESTOPPEL.— 
One who is induced to purchase an usurious mortgage 
by the false representations of both the mortgagor and 
mortgagee that it is a bona fide security, may recover 
the amount paid for the mortgage, though by statute 
it is void for the usury; the mortgagor being estopped 
to make such defense, but he cannot recover the dif- 
ference between the amount he paid and the face 
value. This estoppel has now become the settled rule, 
although the doctrine was established with some hesi- 
tation, and there is some ground for supposing that it 
trenches upon the policy of the usury laws, by induc- 
ing purchasers to forbear inquiry, relying upon cer- 
tificates, which have become a common assurance at- 
tending the transfer of securities. But the courts 
have limited the effect of the estoppel in such cases to 
the purpose of indemnifying the purchaser for the 
money actually advanced with interest, and they re- 
fuse to permit him to enforce the security to recover 
the usurious profits or premium in the transaction. 
Payne v. Burnham, 62 N. Y. 69. There are no au- 
thorities in point in the briefs of counsel; and none 
perhaps can be found directly applicable. The vice- 
chancellor, in Holmes v. Williams, 10 Paige, 332, refers 
to a somewhat similar question, but expresses no 
definite opinion. We think the reasoning in Payne v. 
Burnham, supra, is against a recovery here. The in- 
nocent purchaser of a usurious security, where the 
purchase is induced by fraud, may enforce the se- 
curity against an obligor privy to the transaction to 
the extent of the money advanced; orhe may, on dis- 
covery of the fraud, rescind and recover back the 
money paid; but he cannot, we think, in any form of 
action, recover more. Nov. 27, 1888. Miller v. Zetmer. 
Opinion by Andrews, J. 


CONVEYANCES — EVIDENCE—ADMISSIONS OF 
GRANTOR.—In an action to set aside as fraudulent a 
transfer of property made fora valuable consideration, 
declarations as to his indebtedness, and the value of 
his property, made by the grantor before the transfer, 





and in the abseuce of the grantee, are not admissible 


in evidence against the grantee, without other evi- 
dence to show a conspiracy between them. In order 
that the declarations of a party, which are claimed to 
be part of the transaction, may be admissible, they 
must grow out of the principal fact or transaction, il- 
lustrate its character, be contemporaneous with it, 
and derive some degree of credit from it. Lund v. 
Tyngsborough, 9 Cush. 36. But proof of the declara- 
tions or misrepresentations of Robbins respecting his 
indebtedness and the value of his property, made be- 
fore the transfer, and before even the negotiations for 
any transfer, is not competent against Roberts, for 
they in no sense formed a part of the subsequent 
transaction between them, and their admission into 
the case to charge Roberts with the liability to restore 
the property is, we think, clearly a violation of the 
principles of evidence, in such cases, and without sup- 
port in authority. The question here is whether Rob- 
erts had actual notice of Robbins’ intent, or the 
knowledge of circumstances connected with Robbins’ 
act, in disposing of his property, to defraud his cred- 
itors. Did he for his own advantage, or with no such 
idea, make himself a participant in the fraudulent 
plan? Unless the proofs are confined within the lim- 
its of charging Roberts with such a participation, the 
safeguards designed by the rules of jurisprudence as 
to a protection to those who act in good faith and 
with honest motives are endangered. We see no 
reason why the principle of the decisions in the cases 
of Tousley v. Barry, 16 N. Y. 500, and of Truax vy. 
Slater, 86 id. 632, should not control in the present 
case. Nov. 27,:1888. Bush v. Roberts. Opinion by 
Gray, J. 


GUARANTY—ACQUIESCENCE IN DELAY—EVIDENCE.— 
In an action on a guaranty, where the defense is neg- 
ligent delay in bringing action to collect the debt 
guaranteed, evidence of acquiescence of defendant in 
the delay is admissible as showing a waiver of strict 
performance on the part of plaintiff, and tbe exercise 
of due vigilance by him. That guaranty was simply 
an undertaking on his part that the debt would be 
paid if the principal should be prosecuted with reason- 
able diligence. Craig v. Parkis, 40 N. Y. 181; Insur- 
ance Co. v. Wright, 76 id. 445. If the facts were un- 
disputed, and were such that different inferences 
could not be drawn therefrom by different minds, the 
question whether reasonable diligence had been exer- 
cised in commencing the suit for the collection of the 
bond would be one of law. But under the law as it 
now stands in relation to such matters, if the facts are 
disputed, or if undisputed, they are of such a nature 
that reasonable men might differ in regard to the in- 
ferences proper to be drawn from them, then those in- 
ferences are to be drawn by a jury, under proper in- 
structions from the court. But whether a question of 
fact or of law, it is still a question of whether reason- 
able diligence has been shown. In relation to sucha 
question as this, in Thomas v. Woods, 4 Cow. 173, 
Woodworth, J., observed: ‘‘Every question of due 
diligence must be decided by a view of all the facts 
and circumstances. What would be laches in one case 
might be reasonable diligence in another. It will not 
be contended that due diligence requires a prosecu- 
tion to be commenced in every case on the day the 
money is payable. If a party intends that, he will 
guard his contract, as in the case above cited, where 
the plaintiffs covenanted to prosecute immediately 
after the several sums of money became due.” Ten 
Eyck v. Elmendorf, 1 Caines, 427. The evidence in 
this case was not of such a nature as could be said to 
alter the contract. It was simply of such a nature as 
to show that the defendant waived the strict perform- 
ance of its original requirements. Again, it has been 
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frequently held in cases where the creditor was bound 
to diligence in pursuing, by action at law, his debtor, 
in order to hold the guarantor, that if the creditor in- 
dulges the debtor by [not enforcing payment of the 
debt by suit, if such indulgence be with the acquies- 
cence of the guarantor, the guarantor thereby waives 
his strict right, and cannot afterward take advantage 
of the creditor’s indulgence to avoid his own contract. 
Wright v. Storrs, 6 Bosw. 600; Theo. Prin. & Sur., 
§ 165, p. 87; Woodcock v. Railroad Co., 21 Eng. Law & 
Eq. 285; Cummings v. Arnold, 3 Metc. 486; Adams v. 
Way, 32 Conn. 160-172. Nov. 27, 1888. Mead v. Parker. 
Opinion by Peckham, J. 


MARRIAGE — MARRIAGE SETTLEMENTS — CONSTRUC- 
TION.—A marriage contract which provides that all 
the furniture, plate, horses, carriages and other per- 
sonal property, ‘*in use by the parties for family pur- 
poses,’ at the time of the death of either, shall vest 
absolutely in the survivor, does not include property 
in the nature of heirlooms, such as paintings, library, 
silver-ware of a former wife, and wines, which is not 
in use in domestic life, and which is chiefly valuable 
as being connected with the history of the family, and 
it does not pass on the death of the wife, who survives 
her husband, to her executor. The controversy in this 
case involves,the construction of the sixth clause of a 
contract made between Milliard Fillmore and Mrs. 
Caroline C. McIntosh on Decemder 21, 1857, in antici- 
pation of their marriage, which took place shortly 
thereafter. The clause is as follows: ‘‘Sixthly. All 
the furniture, plate, horses, carriages, and other per- 
sonal property in use by the parties for family pur- 
poses, at the time of the death of either, shall vest ab- 
solutely in the survivor, without inventory or lia- 
bility to account therefor in any way.’’ The evidence 
in the case is wholly undisputed, and the question to 
be determined is one purely of law, arising upon the 
construction of the agreement. It appears by the evi- 
dence that at the time of its execution Mr. Fillmore 
was a resident of Buffalo; a gentleman of wealth, leis- 
ure and culture, having occupied the highest civil sta- 
tion attainable in this country by a citizen, and hav- 
ing retired therefrom afew years before, with the re- 
spect and esteem of his fellow-countrymen. Mrs. 
McIntosh resided at Albany, of which city she had 
long been a resident, and had occupied a high position 
in its social circles, being a lady of culture and refine- 
ment, possessed of ample means, and leading a life of 
elegant leisure and enjoyment. The contract was 
drawn by distinguished lawyers, the mutual friends of 
both parties; Judge Nathan K. Hall acting on behalf 
of Mr. Fillmore, and Senator Ira Harris for Mrs. 
McIntosh. It is not probable that such a controversy 
would have arisen if the tastes und desires of the par- 
ties to the contract could have been consulted; but 
the executor, feeling constrained by a supposed legal 
obligation resting upon him, has brought this action 
in an amicable spirit to settle judicially the title to the 
property. It will doubtless be as gratifying to the 
feelings of the plaintiff as to other friends of the par- 
ties, if it shall be found to be in accordance with the 
law that the disposition of this property may be made 
to accord with what must instinctively be felt by al] 
persons acquainted with the circumstances to have 
been the wish and desire of the contracting parties. 
The question is not wholly free from doubt; but fol- 
lowing the rule which obtains in the construction of 
all contracts, viz., that the intentions of the parties 
must control, we can reach a conclusion which seems 
to us to be reasonably satisfactory. This contract 
must be regarded as one drawn with great care, with 
a full understanding of the precise meaning of the 
language employed, and an intention that each word 
and sentence shall have its appropriate influence and 
effect upon the construction of the instrument. It 


will thus be seen that, following the general words 
containing a description of the property covered by its 
language, there occur expressions intended to effect a 
limitation upoa their meaning, and confining it to 
such property as is used ina particular manner. We 
do not think that the courts below have given that 
effect to the words of this limitation which they are 
justly entitled to, considering the obvious intention 
with which they were employed. They were evidently 
used to exclude from the operation of the agreement 
all such property as was employed for the use and en- 
joyment of the respective parties individually, as well 
as that not in use for family purposes, and, we think, 
that class of property, also, in the nature of heirlooms, 
which is rendered valuable mainly because of its rela- 
tions to and associations with the family by whose 
members it was acquired, and to whom it naturally 
belongs. Itcan hardly be supposed that Mr. Fillmore 
intended that any articles of property which came to 
him as incidents of the high office he had filled, and 
which would be desirable to his family as evidences 
and mementoes of the distinction enjoyed by him, 
should be taken from them upon his death, and con- 
ferred upon strangers to his blood. Neither, we think, 
can it be supposed that a valuable gallery of paintings, 
such as that possessed by Mrs. McIntosh at the time 
of her marriage, and subsequently used to adorn the 
walls of the family residence, could have been in- 
tended to pass under the general designation of furni- 
ture or other ‘‘ personal property,” as used in this con- 
tract. Weare also quite unable to suppose that the 
parties to the contract were, when drafting the clause 
in question, influenced by mercenary considerations, 
or made nice calculations with a view of balancing the 
pecuniary benefits to be derived by them, respectively, 
therefrom, or weighed with scrupulous exactness the 
financial possibilities of the contemplated marriage. 
It is significant of the intention of the parties that the 
prior clauses of the contract had determined clearly 
and definitely the interest which the respective parties 
should take in the property of the other, not only dur- 
ing their life-time, but upon the death of either; and 
the clause in question was the last provision of the 
contract, and was apparently of minor importance, in- 
troduced for the purpose of securing the comfort and 
convenience of the survivor of the marriage. We 
think a reasonable and fair construction of the con- 
tract leads to the conclusion that the clause in ques- 
tion was inserted for the purpose of providing for the 
continued use and enjoyment by such survivor of the 
family property which they had both been accustomed 
to use in their domestic life, and whose continued en- 
joyment was essential to the personal comfort and 
convenience of those who had been habituated to its 
daily use. No other construction is consistent with 
our idea of the high character, distinguished position, 
and refined tastes of the parties to the agreement. 
Such property was intended to pass as was ‘in use by 
the parties for family purposes,” and no other. The 
question presented is widely different from that which 
would have arisen had the words of limitation been 
omitted. We have been referred to no case which 
seems to us to be in point upon the question involved 
here, and the case must therefore be decided by the 
construction to be given to the peculiar language of 
the particular contract, and the inferences which we 
are able to draw therefrom as to the intention of the 
parties, in view of the situation and condition in life 
and the circumstances surrounding them. The main 
subject of contention between the parties is the li- 
brary of Mr. Fillmore, the collection of which had oc- 
cupied his whole life-time, and to which, we may 
reasonably suppose, large additions were made during 
his incumbency of the office of president, and which 
were more or less associated with that distinction. 
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This property would seem to have been under the con- | had, unknown to and unauthorized by defendants, . 


sideration of the counsel who drew the contract, as it 
was much the most valuable possession of Mr. Fill- 
more’s, as counected with his residence; and it seems 
strange that horses, carriages and furniture should be 
specially mentioned, while this more important item 
should be left to the uncertain description of general 
words, if it was intended to be included therein. 
Neither paintings, books nor alibrary are mentioned; 
and we cannot believe that the eminent lawyers who 
drew this contract would have omitted to mention 
them, or have left it a matter of doubt, if they had 
supposed such property was to be included in the pro- 
visions of tbis clause. The bulk of the books which 
would naturally have been collected by such a man as 
Mr. Fillmore would probably have little in them to 
attract the notice or attention of a lady, and it may 
well be inferred that their acquisition by her would 
not be especially coveted, while to the members of his 
own family their possession would naturally be an ob- 
ject of pride and satisfaction. It is not reasonable, 
we think, to suppose that Mr. Fillmore contemplated 
a disposition of this property, upon the death of him- 
self and Mrs. Fillmore, which would take it away 
from his immediate family and descendants, and con- 
fer it upon those who were not of kin to him, whose 
name would not recall his reputation, and who were 
not interested in its perpetuation. Such a construc- 
tion is not necessary to satisfy the language of this 
contract, and we think it cannot be given to it with- 
out violating the intention of the parties. We also 
think that the silver-ware contained in the white pine 
box, and that purchased by the first wife of Mr. Fill- 
more with the proceeds of a present made to her by 
ladies of New York while she occupied the presiden- 
tial mansion, were not covered by the language of the 
contract. The evidence is undisputed that these arti- 
cles were not in use for family purposes, but were 
kept in store by themselves, marked with initials of 
Mr. Fillmore and other members of his family, and 
although occasionally examined, were not employed 
for family purposes, in the ordinary and common ac- 
ceptation of that term. It wasin proof that on two 
or three occasions a few of the pieces of plate bought 
by the first Mrs. Fillmore were employed at public re- 
ceptions as ornaments to decorate the table and rooms 
of the house; but the evidence wholly negatives the 
idea that they were used for family purposes ‘gener- 
ally. So also the wines acquired by Mr. Fillmore while 
he was president,and which were associated with Com- 
modore Perry’s expedition to Japan, were never used 
for family, or indeed for any other purpose, so far as 
appears. It is to be inferred that they were acquired 
by him asa gift or present from some officer of the 
Japanese expedition; and whatever might have been 
his intention as to their ultimate disposition, it is 
quite certain that he never intended them for ordi- 
nary or extraordinary family purposes, for it affirma- 
tively appears that they were never so used during or 
after his life-time. Whenever the family had occa- 
sion for the use of such wines, they were invariably 
purchased for the purpose. Novy. 27, 1888. Gorham v. 
Fillmore. Opinion by Ruger, C. J. 


MASTER AND SERVANT—NEGLIGENCE OF SERVANT— 
LIABILITY OF MASTER TO THIRD PARTY.—Under a 
contract to construct a tunnel fora city, binding de- 
fendants, the contractors, to furnish ‘all facilities” 
for inspection, they are not required to furnish the 
inspector transportation in and out of the tunnel, and 
are not liable for his death, caused by the negligence 
of their servant in managing a car used to convey 
debris out of the tunnel, on which deceased, without 
their knowledge, was’ riding into the tunnel. Nor 
would the fact that the servant, a mere brakeman, 


frequently permitted deceased and others to ride on 
the car, which was intended only for dedris, and unfit 
for passengers, it being unnecessary for deceased to 
ride in the discharge of his duty, amount to an im- 
plied license to ride, from which defendants would 
owe it to deceased to be careful in the management of 
the car, and so Jiable for their servant’s negligence. 
The plaintiff was in no position to complain of the de- 
fendants or their servants. The frame and dump the 
intestate got upon was not a vehicle for his carriage, 
but an instrument of labor—a mere implement fur- 
nished by the defendants to their servants, as they 
might have provided a man witha basket or barrow, 
or a mule with panniers to take out the refuse, as in 
former times was the custom in doing such work. It 
might have been a scraper or dirt-shovel or stone boat 
or dump cart drawn by horses. In either case, would 
the owner be liable to one who, seeking to use the ma- 
chine for convenience in personal transportation, re- 
ceived an injury? Certainly not. Nor can he make 
out a better case because, by the combination of arail, 
wheels and stationary power, the same work is done, 
but more easily. The benefit of the contract between 
the defendants and the aqueduct commissioners no 
doubt extended to the plaintiff's intestate and the 
other agents of the commissioners; but if I am right 
in its construction, no liability arose from that con- 
tract to furnish the track or car, or other means of 
entering the tunnel, or do more than not to obstruct 
the entrance of the commissioners or their agents, and 
I find nothing else to show how any liability or duty 
to the plaintiff could arise. However imperfect the 
track or the car, or however negligent or careless its 
manager may have been, they were not singly or in 
combination dangerous; nor would thé plaintiff's in- 
testate have been harmed if he had kept away from 
them. The plaintiff had a right to be in the tunnel 
for its inspection. The contract put the defendants 
under no obligation to carry him into the tunnel, por 
by it did he acquire any right to be upon the car; nor 
did he acquire that right through any consent or act 
or acquiescence on the part of the defendants. Allthe 
witnesses agree that no permission was given by the 
defendants; no evidence tends to show that they even 
knew the car was at any time so used. The brakeman 
of the car had known it, but neither his knowledge nor 
assent could bind the defendants. He was not their 
agent for that purpose. It is a general proposition 
that a master is chargeable with the conduct of his 
servant only when he acts in the execution of the au- 
thority given him. Here the servant had only to go 
up with loads of stone or dirt, and return with the 
empty cars—the easiest and simplest of duties, with lit- 
tle responsibility, and engaged in an employment re- 
quiring only alow degree of intelligence; his discre- 
tion, at any rate, limited to the careand proper dispo- 
sition of the loads intrusted to him; his position infe- 
rior to that of the driver of the wagon or carriage in 
the cases I have supposed. There is nothing whatever 
in the record to show that in not resisting the intes- 
tate’s entrance upon the car, or in consenting to it, he 
was acting in pursuance of any authority conferred on 
him. He had nothing to do, and couid, in the nature 
of things, have nothing to do, with human freight. 
The law, for reasons of convenience, makes a master 
liable for the act of his servant, even though the ser- 
vant, in the performance of his duty, is guilty of a de- 
viation or a failure to perform it in the safest or best 
manner; ‘‘but where the servant, instead of doing 
that which he is employed to do, does something 
which he is not employed to do at all, the master can- 
not be said to do it by his servant, and therefore is not 
responsible for the negligence of his servant in doing 
it’’ (Mitchell v. Crassweller, 13 C. B. 247); or, as it ig 
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elsewhere stated, ‘‘ where the master has neither or- 
dered the thing to be done, nor allowed the servant 
any discretion ag to the mode of doing it, I cannot see 
how, in common justice or common sense, the master 
can be held responsible.”” McKenzie v. McLeod, 10 
Bing. 385. In the case before us, the brakeman was 
never told or authorized to carry any person; and if 
he acquiesced in, or by silence consented to, the intes- 
tate’s going in upon the cars, there is no evidence that 
in doing so he was acting in the line of his duty, or 
within the scope of his employment. The deceased 
had in fact ridden upon the car. He had done so un- 
der no other permission—a volunteer, but in safety, 
In each instance however, he must be deemed to have 
assumed the risk, and this last time he was unfortu- 
nate. The consequences of that misfortune should not 
be thrown upon the defendants... In Beck v. Carter, 
68 N. Y. 283, the general proposition is maintained 
that ‘‘ where the owner of land expressly or by impli- 
cation, invites others to come upon his land, if he per- 
mits any thing in the nature of a snare to exist 
thereon which results in injury to one availing himself 
of the invitation, and who at the time is exercising or- 
dinary care, such owner is answerable for the conse- 
quences.” It is also said however ‘‘if he gives buta 
bare permission to cross the premises, the licensee 
takes the risk of accidents in using the premises in the 
condition in which they are.’?’ Among other cases 
cited is that of Hounsell v. Smyth, 7 C. B. (N. S.) 731, 
in which, in denying a recovery, the court said: ‘‘ No 
right is alleged. Itis merely stated that the owners 
allowed all persons who chose to do so, for recreation 
or for business, to go upon the waste without com- 
plaint; that they were not churlish enough to inter- 
fere with any person who went there. He must take 
the permission with the concomitant conditions and, it 
may be, perils.’’ The case at bar lacks even the ele- 
ments which are so referred to. The plaintiff asserts 
aright, but has not established it. He does not show 
that the owners allowed any one to go upon the ma- 
chine. He simply shows that the inferior servant, 
employed to manage the dump car, did not interfere 
with those persons who got upon it. In the principal 
case (Beck v. Carter, supra) a recovery was allowed 
because, by use long continued, the land where the 
accident occurred had been made for the time being a 
publio place and part of the highway. In Sutton v. 
Railroad Co., 66 N. Y. 243, it is held that although a 
railroad company has, by permitting people repeatedly 
to cross its tracks at a point where there is no public 
right of passage, given an implied license so to do, it 
raises no duty to active vigilance to those crossing to 
guard them from accident; that the licensees under it 
take the risk of the business. Nothing more can be 
said in favor of the intestate than that, so far as the 
machine is concerned, he was upon it by the tacit per- 
mission of the defendants’ employee; and, as between 
himself and the defendant, he was bound to take the 
equipage as he found it, and the driver or servant with 
such skill and care as for the time being he exercised. 
He chose between the machine, so equipped and man- 
aged, and going in on his own feet. The defendants 
are in no view to blame, either for his choice or for 
the evil results. On the contrary, the intestate was 
in the attitude of one consenting to bear a risk as a 
volunteer, a guest, a servant or a bare licensee; and 
the principle on which cases relating to those classes 
are determined apply to him. In Gillshannon v. Rail- 
road Co., 10 Cush. 228, a laborer on defendant’s road, 
while riding on a gravel train by defendant’s consent, 
and for mutual convenience, to his place of labor, was 
injured by a collision caused by the negligence of the 
company’s servants in charge of the train. It was held 
that no action would lie against the company,although 
both servants were not in a common employment. 


The court were against a recovery upon two grounds: 
(1) The immunity of the master from liability to a ser- 
vant for injuries caused by the negligence of a co-ser- 
vant; (2) because he was injured while enjoying a 
privilege merely permitted to him, and of which he 
availed himself to facilitate his own labor. The first 
ground has no application here, but the plaintiff’s in- 
testate is within the last alternative. The defendants’ 
business did not concern him, nor was the machine or 
manager provided for his use; and it would be great 
injustice to hold the defendants liable for an injury to 
one whose presence at the place of danger was unso- 
licited, and for whose safety there was no reason 
within their knowledge to provide. The case of Eaton 
v. Railroad Co., 57 N. Y. 382, is an authority more in 
point than those before cited. After an elaborate dis- 
cussion, it is there held that conductors of freight trains 
cannot create any Liability on the part of their prin- 
cipals to a person taken by them on such trains, unless 
the principal in some way assents to it; and that a 
duty to be careful toward him could only spring up 
on the part of the principal by an act on the conduc- 
tor’s part coming within the scope of his authority. It 
is therefore unnecessary to pursue the subject further; 
and as we are of opinion that there is no testimony 
showing either that the defendants permitted the in- 
testate to use the cars as a means of entering the shaft, 
or of any duty owing by them in that respect, but, on 
the contrary, that he voluntarily assumed the risk 
from which he suffered, we are constrained to hold 
that the learned trial judge erred in submitting the 
case to the jury. Nov. 27,1888. Morris v. Brown. 
Opinion by Danforth, J. 


PARTNERSHIP—FIRM AND SEPARATE CREDITORS— 
DEATH OF PARTNER.—Where partners borrow money, 
though known to be for partnership purposes, upon 
their joint and several note, with the wife of one part- 
ner as surety, she, having paid.the note, is entitled to 
prove it against a deceased partner’s estate as a sepa- 
rate debt. The payee of the note had a right to pre- 
scribe the security which he would accept for the 
loan. Hechose totake the joint and several indi- 
vidual note of the parties, with the name of Mrs. 
Lockwood added. By the contract, it was made the 
several debt of each of the makers; and we perceive 
no ground in abstract justice why ‘Farnum or 
his successor in interest cannot have the benefit of the 
security according to its terms, and the right to prove 
the debt against the separate estate of the decedent, 
and share equally with the other separate creditors in 
the distribution. The fact that he knew that the 
movey was borrowed for the use of the firm makes, 
we think, no difference. If he had required separate 
security, by mortgage or otherwise, on the individual 
property of one of the firm, there could be no doubt 
that it would be valid against the separate creditors 
of the individual partner, notwithstanding he knew 
for what purpose the money was borrowed. See Meech 
vy. Allen, 17 N. Y. 800. It is plain that Mrs. Lock- 
wood has the same equity that Farnum would have 
had if he still owned the note and presented it asa 
claim against the estate of Gray. He did not lend the 
money on the credit of the firm, or on the firm obliga- 
tion, but on the joint and several promise of the indi- 
viduals who composed it, and of Mrs. Lockwood. We 
need not consider whether he could have proved it in 
bankruptcy as a firm debt on showing the circum- 
stances. This has not been done, and there can be no 
question of election as between the joint and separate 
estate, as there is no joint estate. We think the au- 
thorities sustain the view above stated, and show that 
the debt of Mrs. Lockwood for the money paid in dis- 
charge of her obligation on the note was provable, and 
entitled her to share pro rata with the other separate 
creditors of the decedent in the distribution. Wilder 
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v. Keeler, 3 Paige, 167; Morris v. Morris, 4 Grat. 293; 
Ex parte Rowlandson, 3 P. Wms. 405; Ea parte Bond. 
1 Atk. 98; Ea parte Honey, L. R.,7 Ch. 178; 2 Lindl. 
Partn. 1095, 1232, 1245, note. Nov. 27, 1888. Jn ve 
Gray’s Estate. Opinion by Andrews, J. 


TRADE-MARK — ASSIGNMENT OF BUSINESS — RIGHTS 
OF ASSIGNEE.—An assignment of a business, with the 
debts and plant, includes trade-marks used in the 
business, and gives the assignee the exclusive right 
thereto. In Shipwright v. Clements, 19 Wkly. Rep. 
599, Malius, V. C., held that wherea business was sold, 
the entire good will and right to use trade-marks pass 
to the purchaser, without any express mention of 
them being made in the deed of assignment. See also 
Hudson v. Osborne, 18 W. R. Ch. Dig. 44, par. 15, 39 L. 
J. Ch. 79. Huwer v. Dannenhoffer, 82 N. Y. 899, and 
Hazard v. Caswell, 93 id. 259, are not in conflict 
with the decision of this case. They simply hold that 
a trade-mark used by a firm is an asset of the firm, 
and upon a dissolution, each partner has the right to 
use it, unless he has vested the other with an exclu- 
sive right to prove himself vested with it. In this case 
we hold that if these were trade-marks, then the 
plaintiff has proved such exclusive right, so far as the 
facts are now presented. Nov. 27, 1888. Merry v. 
Hoopes. Opinion by Peckham, J. 


WILLS—CONSTRUCTION—DEATH OF LEGATEE—LAPSE 
OF LEGACY.—A testator gave one-fifth of his property 
to a daughter absolutely. By a codicil he provided 
that she should have power by will theretofore or 
thereafter made to devise and bequeath her share 
which in case of her death in his life-time should be 
paid to her executors. After her death he executed 
other codicils confirming the will and this provision. 
Held, that the legacy did not lapse, but was payable to 
her executors for the persons named in her will, since 
though the power of appointment could not be sus- 
tained as such, the father’s will passed the property to 
the persons named by her. Nov. 27, 1888. In re Pif- 
fard’s Estate. Opinion by Finch, J. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


—__— 


ABATEMENT — ACTION AGAINST LESSOR—DEATH OF 
DEFENDANT.—An action against a lessor for falsely 
representing to plaintiff that the house let was healthy, 
whereby plaintiff was induced to take the house, 
which was so unhealthy as to cause great sickness in 
plaintiff's family, will survive, as against the lessor’s 
administrator. If we assume, as is argued on behalf 
of the executor, that both counts of the declaration 
are counts in deceit, it does not follow that the action 
will not survive. It is settled in this Commonwealth 
that the provision of Public Statutes, chapter 165, sec- 
tion 1, that actions for ‘* damages done to personal es- 
tate”’ shall survive, does not apply to mere impover- 
ishing of a man’s estate generally, but requires that 
damage to some specific property should be alleged 
and proved. Leggate v. Moulton, 115 Mass. 552; Read 
v. Hatch, 19 Pick. 47. In England a more liberal rule 
seems to have been established. Twycross v. Grant, 4 
C. P. Div. 40. But Leggate v. Moulton implies, as 
plainly as the English cases decide, that an action for 
injury to specific property, and by the same reason- 
ing, under our statute, an action for injury to the 
person, will survive, as well when the wrong is 
brought to pass by fraud as when’it is done by force. 
See Hatchard v. Niege, 18 Q. B. Div. 771; Oakey v. 
Dalton, 35 Ch. Div. 700. In such cases the action is 
not for the deceit alone—the naked injieria—but for 
the damage caused by the deceit. The nature of the 
damage sued for. not the nature of its cause, de- 


termines whether the action survives. In Norton v. 
Sewall, 106 Mass. 143, an action was held to survive to 
an administratrix for personal injuries to her intes- 
tate caused by a dose of poison given by a third per- 
son to whom the defendant negligently sold the 
poison as a harmless medicine. Plainly, so far as the 
present question goes,the defendant in that case 
would have stood no betterif he had committed an 
intentional fraud. Plainly, too, the connection be- 
tween the cause and effect, if that had any thing to 
do with the question, is at least as close in the pres- 
ent case as in Norton y. Sewall. It is true that it was 
held in Cutting v. Tower, 14 Gray, 183, that an action 
for deceit in selling poisoned grain, whereby the pur- 
chaser’s horses were killed, did not survive to his ad- 
ministrator. It might be argued, perhaps, that 
although inducing the plaintiff to use the house would 
have been a substantive tort but for the intervention 
of a contractual relation between him and the testa- 
tor, through the lease, that relation reduced the tort 
to a mere incident of the fraud in making the con- 
tract, and that this view would reconcile Cutting v. 
Tower with Norton v. Sewall. We do not understand 
the explavation of Cutting v. Tower, offered in Nor- 
ton vy. Sewall, to turn on the fact that the fraud was 
incident to a sale; but on the ground that the damage 
to the plaintiff's horses, by eating the poisoned meal 
sold him, was alleged only by way of aggravation of 
the damage claimed for fraud in the sale. It is un- 
necessary to inquire whether we should have oon- 
strued the declaration in Cutting v. Tower the same 
way. Itis enough to say that whether the statute 
touching the survival of actions is to be construed 
strictly, as is said in Cutting v. Tower, or very liber- 
ally, as the English statutes have been construed 
(Twycross v. Grant, 4 C. P. Div. 40, 45), we are to look 
at the substance of the matter. See Pulling v. Rail 

way Co., 9 Q. B. Div. 110. The substance of the com- 
plaint for damage caused the plaintiff’s person by fraud 
is the same when the trap is baited with a lease as 
when he is led into it by asimple invitation. Nor is 
it plain why the wrong to the person should be re- 
duced to an incident of the other tort, merely because 
the latter is one of the steps by which the former is 
accomplished. It is settled that alandlord may be li- 
able for not disclosing a concealed source of danger, 
known by him to be such, and not discoverable by the 
tenant. Minor v. Sharon, 112 Mass. 477; Cowen v. 
Sunderland, 145 id. 868. But it is not enough that 
the landlord knows of the source of danger, unless 
also he knows, or common experience skows, that it 
is dangerous. He is bound at his peril to know the 
teachings of common experience, but he is not bound 
to foresee results of which common experience would 
not warn him, and which only a specialist would appre- 
hend. Bowe v. Hunking, 135 Mass. 3880; Com. v. 
Pierce, 188 id. 165, 179. There was evidence that 
the condition of the drains was known by the land- 
lord to be bad. If this evidence again stood alone, we 
should have great difficulty in saying that there was 
any thing to go to the jury. The general rule between 
landiord and tenant, as well as between buyer and 
seller, is caveat emptor. Bowe v. Hunking, ubi supra. 
And this rule cannot be eluded by showing that the 
tenant did not know of a defect, that the landlord did, 
and then asking a jury to pronounce it a secret source 
of danger. Everybody knows that houses in a city 
have drains, and that drains are liable to get out of or- 
der, or to prove unsatisfactory. The possibility is 
manifest, and there is strong ground for requiring the 
tenant to insist on a warranty if he does not wish to 
take the risk. But when we put together the facts 
that there has been diphtheria in the house, and that 
the drains were defective, we can hardly say that the 
jury might not have been warranted in finding that 
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the defendant knew or ought to have known, asa pru- 
dent man, that this combination of circumstances in- 
troduced a special danger of infection from the drains, 
and that he was not warranted in assuming that this 
peculiar danger was removed by what the board of 
health had done. Moreover, there was some evidence 
that the plaintiff was misled by specific statements as 
to the condition of the drainage. Mass. Sup. Jud. Ct., 
Oct. 18, 1888. Cutter v. Hamlen. Opinion by Holmes, J. 


ATTORNEY AND CLIENT — GIFT — ELECTION — AC- 
TION BY PERSONAL REPRESENTATIVE.—The right of 
the personal representative to bring an action to set 
aside a gift from a client to his solicitors depends 
upon the legal right of the client at the time of his 
death, although the deceased may, after the relation- 
ship has ceased, have expressed his intention to abide 
by the gift. The question now is simply this, was she 
at the moment before her death on that day entitled 
to recover the £1,000? If she was on the 8th of June, 
1883, not entitled to recover the £1,000 her legal per- 
sonal representatives could not succeed in any action. 
I have looked into the cases carefully, and referring 
to the later cases I still say that the question is this-— 
whether she could haveimade the claim at the date of 
her death. If so, her legal personal representative 
was entitled to have the gift set aside; if not, he could 
not be in a better position than she was. In Mitchell 
v. Homfray, 8 Q. B. Div. 587, there are certainly some 
words in the judgment of Lord Selborne which are in- 
consistent with that which I intend to decide; but af- 
ter the judgment of the Court of Appeal in Allcard v. 
Skinner, 36 Ch. Div. 145, I still say that the plaintiff's 
right depends upon what Miss Graham could have 
done on the 8th of June, 1883, when she died. The 
judgment in Mitchell v. Homfray, ubi sup., proceeded 
entirely upon the findings of the jury, though the court 
does not appear to have been satisfied that the facts 
had been properly thrashed out. The. judgment of 
Lord Selborne has this passage (8 Q. B. Div., p. 591): 
‘“* Tt must be held that, whether she knew or not that 
she had power to retract the gift, she was determined 
to abide by her acts; this is not a case of mere ac- 
quiescence; she determined that she would not undo 
what she had done. This being the state of facts, Ido 
not think that any authority goes the length of saying 
that her representatives after her death can do that 
which if she had lived she herself would not have 
done.’’ Now, if lam to construe those words liter- 
ally, I might say that in this case Miss Graham would 
not have taken these proceedings, and that therefore 
the plaintiffas her administrator cannot. I do not 
think that Lord Selborne meant to decide what I have 
said these words amount to if strictly construed. 
What Lindley, L. J., says in Alleard v. Skinner, 36 
Ch. Div., p. 187, is this: Referring to this case of 
Mitchell v. Homfray and other cases, he says: ‘It is 
true that in those cases the donors had died; but it is 
clear, I think, that the decisions proceeded upon the 
ground that the donors, if alive, could not have ob- 
tained relief.”” His view is that, if the donor at the 
time of death has lost the legal right, then the per- 
sonal representative cannot recover. Now, taking that 
view of what Lord Selborne meant, which I certainly 
understand to be the law, I have to decide whether 
Miss Graham, if she had wished, could on the day of 
her death have recovered this gift if she had brought 
an action. The law is stated to be beyond dispute, 
and is nowhere more correctly stated than by Bacon, 
V. C., in Morgan v. Minett, 6 Ch. Div., p. 645: ‘‘ The 
law I take to be as plainly settled on the subject as any 
law existing in this country, that while the relation 
of solicitor and client subsists the solicitor cannot take 
agiftfrom hisclient. Thatisthe rule of law,a rule 
which, if it was necessary for me to justify it, [should 
say was requisite fur the safety of society.” In order 








to sustain sucha gift you must have something done 
after the confidential relation has ceased, amounting 
to a release of the client’s right to set aside the gift. 
There was nothing equivalent to release, but only a 
declaration of intention which could not have been 
set up as adefense to an action. Chan. Div., July 380, 
1888. T'yars v. Alsop. Opinion by Kekewich, J. 59 
L. T. Rep. (N. S.) 367. 


EVIDENCE — JUDICIAL NOTICE —ALCOHOL AS AN IN- 
TOXICANT.—That alcohol is an intoxicant is as well 
known and established as any other physical fact. 
There is not one man in ten thousand, nor a hundred 
thousand, who, if asked whether alcohol is intoxicat- 
ing, would not reply immediately in the affirmative. 
It is not a purely scientific fact, it isa fact that every 
person of the commonest understanding knows. In- 
deed, it is a matter of common knowledge that alcohol 
is the intoxicating element of the various forms of 
beverages known as ‘“‘spirituous and intoxicating li- 
quors.’’ It is known by the people generally as well as 
they know that the sun produces heat, that summer is 
succeeded by winter, that flowers bloom in the spring, 
that the earth revolves, or that the blood circulates in 
the human system. Would it be necessary upon the 
trial of a case, where any of these facts were involved, 
to prove to the jury any one of them? Weapprehend 
no lawyer would undertake to burden the record of a 
case with such proof. If therefore it be unnecessary to 
prove any of these well-known physical facts, why 
should it be necessary to prove the equally well- 
known fact that alcohol is an intoxicant? In the case 
of Briffitt v. State, 58 Wis. 42, the defendant was in- 
dicted for selling intoxicating liquors without first hav- 
ing obtained a license therefor. The proof was that 
he sold beer. The question before the court was 
whether proof that the defendant had sold beer was 
sufficient proof that he had sold malt and intoxicating 
liquor. Orton, J.,in delivering the opinion of the 
court, said: ‘‘At the present time we all know that 
this malt liquor, under the generic name of ‘ beer,’ is 
made and used in most of European countries, and in 
our own, and is acommon beverage. As long as laws 
for licensing the sale of intoxicating liquors have ex- 
isted, brandy, whisky, gin, rum and other alcoholic li- 
quids have been held to be intoxicating liquors per se; 
and why? Simply because it is within the common 
knowledge and ordinary understanding that they are 
intoxicating liquors. By this rule of common knowl- 
edge, courts take judicial notice that certain things 
are verities, without proof; as in Chambers v. George, 
5 Litt. 335, the circulating medium in popular accepta- 
tion was held to mean ‘currency of theState;’ and in 
Lampton v. Haggard, 8 T. B. Mon. 149, the circulating 
medium was held to mean ‘ Kentucky currenoy;’ and 
in Jones v. Overstreet, 4 T. B. Mon. 547, the word 
‘money’ was held to mean paper currency. * * * 
Words in contracts and laws are to be understood in 
their plain, ordinary and popular sense, unless they 
are technical, local or provincial, or their meaning is 
modified by the usage of trade. 1 Greenl. Ev., § 278. 
When the general or primary meaning of a word is 
once established by such common usage and general 
acceptation, we do not require evidence of its mean- 
ing by the testimony of witnesses, but look for its defi- 
nition in the dictionary.’’ There are numerous other 
cases holding that the courts will take judicial knowl- 
edge that beer is an intoxicant, and that the fact need 
not be proven to the jury. It is true that there are 
authorities in conflict upon the question of whether 
beer is such a well-known intoxicant as to need no 
proof of the fact—some courts holding that it is, and 
others that it is not; but no case was cited, nor have 
we beeu able to find any, that holds that it is neces- 
sary to prove that alcohol, whisky, brandy, gin or rum 
are intoxicants. In the case of Com. v. Peck- 


38 


THE ALBANY LAW JOURNAL. 


een 





ham, 2 Gray, 514, it was held that an ‘allegation in 
an indictment of an unlawful sale of intoxicating li- 
quor is supported by proof of such a sale of gin, with- 
out proof that gin is intoxicating.” The court say in 
that case: ‘‘ Jurors are not to be presumed ignorant 
of what everybody knows; and they are allowed to act 
upon matters within their general knowledge, without 
any testimony on those matters. Now, every body 
who knows what gin is knows that it is intoxicating; 
and it might as well have been objected that the jury 
could not find that gin wasa liquor without evidence 
that if was not a solid substance, as that they could 
not find that it was intoxicating without testimony to 
show it to be so. No juror can be supposed to be so 
ignorant as not to know what gin is. Proof therefore 
that the defendant sold gin is proof that he sold in- 
toxicating liquor.’’ If thisisasound rule as to gin, 
and we think it is, it ought to be more so as applied to 
alcohol, “‘ the hoary-headed mother of all intoxicants,” 
as expressed in the charge of the court below. Of 
course, if it is not well known and well recognized by 
the people generally that a drink is intoxicating, proof 
of the fact that itis intoxicating should be required. 
If there is a new drink, or a beverage not so well 
known, such as ‘‘agaric,’’ ‘‘rice-beer” and other 
drinks common under prohibition Jaws, proof that it 
is ap intoxicating liquor would be necessary. Ga. Sup. 
Ct., Oct. 17, 1888. Snider v. State. Opinion by Sim- 
mons, J. 


RAILROADS—SPECIAL TAXATION.—A railroad com- 
pany which by its charter is ‘exempted from taxation 
of every kind except as herein provided,”’ is liable to a 
special tax levied on its right of way forstreet paving; 
“special taxation of contiguous property,”’ for local im- 
provements, as authorized by article 9, section 9, Con- 
stitution of Illinois of 1870, not beingin the nature of 
taxation, but being based on the theory of compensa- 
tion for the benefit received from the improvement. 
It has many times been held by this court “that ex- 
emption from taxation does not exempt from special 
assessments.’? County of McLean v. City of Bloom- 
ington, 106 Ill. 209, and cases there cited. Therefore 
if the improvement in the present case had been made 
by special assessment, appellant’s property would not 
be relieved by the exemption of its charter from its 
just proportion of the burden of such assessment. Is 
there any such difference between “special assess- 
ment’’ and ‘special taxation ’’ of contiguous prop- 
erty, aS those terms are used in section 9 of article 9 of 
our Constitution, that the general word “taxation” 
should be held to include the latter, and not the for- 
mer? It is the settled doctrine of this court that 
special assessments are not included within the mean- 
ing of the word ‘“‘taxation.’’ The question presented 
for our consideration is whether the same doc- 
trine should also be applied to special taxation of 
contiguous property. The thirteenth section of the 
act by which the canal lands were granted to the trus- 
tees of the Illinois & Michigan Canal contains the fol- 
lowing provision: ‘‘ The said lands and lots shall be 
exempt from taxation of every description, by and 
under the Jaws of this State, until after the same shall 
have been sold and conveyed by the said trustees as 
aforesaid.’’ In Trustees v. City of Chicago, 12 Ill. 403, 
the question was whether land belonging to the canal 
trustees was exempt under this thirteenth section from 
an assessment for opening astreet in the city of Chi- 
cago, and we there said: ‘‘In our opinion the exemp- 
tion must beheld to apply only to taxes levied for 
State, county and municipal purposes. A tax is im- 
posed for some general or public object. It is an ex- 
action made for the purpose of carrying on the gov- 
ernment. * * * Itisacharge on the estate that 
lessensits value. In the proportion in which the owner 


is required to pay is his pecuniary ability diminished. 
This is the sense in which the term ‘ taxation’ is used 
and understood. * * * The assessment in question 
has none of the distinctive features of a tax. It is 
imposed fora special purpose, and not fora general or 
public object. Itis not acharge on the estate which 
reduces it in value. It subtracts nothing from the 
means or resources of the canal. The improvement is 
made for the convenience of aparticular district, and 
the property there situated is required to bear the ex- 
pense in the proportion in which itis benefited.”’ So 
in Mix v. Ross, 57 Ill. 121, itis said: ‘** There isa plain 
distinction betweeu taxes, which are burdens or 
charges imposed upon persons or property to raise 
money for public purposes, and assessments for city or 
village improvements, which are not regarded as bur- 
dens, but as an equivalent or compensation for the en- 
hanced value which the property of the person as- 
sessed has derived from the improvement.’’ An ap- 
plication of these definitions to the case in hand will 
show ‘that special taxation of contiguous prop- 
erty,’’ as provided for in the Constitution, is not em- 
braced within the meaning or an ordinary tax. 
‘* Special assessment ’”’ and ‘‘special taxation of con- 
tiguous property ’’ are both designated in the Consti- 
tution as modes or methods by which ‘‘local improve- 
ments’”’ are to be made. An improvement that is local 
isfor the benefit of a particular locality, or ‘‘ for the 
convenience of a particular district.” Hence a special 
tax on contiguous property for the purpose of making 
a local improvement is not ‘‘imposed for a general or 
public object.’? As the amount of such special tax is 
equal to the cost of the improvement to be made, the 
money raised thereby is spent in paying for the im- 
provement, and consequently it cannot be said that it 
is exacted ‘‘for the purpose of carrying on the goy- 
erument.’’ Itisraised for a special purpose. Sucha 
special tax of contiguous property cannot be regarded 
as a ‘‘burden or charge imposed upon * * ¥* prop- 
erty to raise money for public purposes,’’ except that 
the public may indirectly be benefited by the use ofa 
local improvement. Moreover a local improvement 
necessarily and from its very nature makes better and 
benefits the locality where it is made. Consequently 
the contiguous property, which is specially taxed for 
the purpose of making such improvement, receives an 
increase in its value, anditsowner finds in such en- 
hanced value an equivalent or compensation for the 
money paid in discharge of the special tax. Nothing 
is subtracted from his means or resources. It is true 
that there are recognized differences between a special 
assessment and special taxation of contiguous prop- 
erty, but these differences consist chiefly in the modes 
of procedure in the two cases, and the extent and 
amount of benefits received from the improvement by 
the property assessed or specially taxed. Both are 
based upon a supposed benefit to the property 
charged. In White v. People, 94 Ill. 607, it was said: 
‘*‘ Whether or not the special tax exceeds the actual 
benefit to the lot is not material. It may be supposed 
to be based on a presumed equivalent. The city coun- 
cil have determined the frontage to be the proper 
measure of probable benefits. That is generally con- 
sidered as a very reasonable measure of benefits in the 
case of such an improvement,’’ etc. In Craw v. Village 
of Tolono, 96 Ill. 255, it is said: ‘‘ Special taxation, as 
spoken of in our Constitution, is based upon the sup- 
posed benefit to the contiguous property, and differs 
from special assessments only in the mode of ascer- 
taining the benefits. In the case of special taxation, 
the imposition of the tax by the corporate authorities 
is of itself a determination that the benefits to the 
contiguous property willbe as great asthe burden of 
the expenses of the improvement,’”’ etc. The two 
cases last referred to are quoted and approved of in 
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Enos v. City of Springfield, 113 Il. 65. In City of Ster- 
ling v. Galt, 117 Dl. 11, it is said that special assess- 
ment differs from special taxation mainly in this: 
that the assessment cannot exceed the benefits the 
property will derive from the improvement, and the 
owner of the property assessed has the right to have 
this question passed upon by a jury, etc.; whereas in 
cases of special taxation the jury have nothing to do 
with the amount, which is by ordinance assessed upon 
contiguous property. But itis also there held, thatin 
case of special taxation, the whole of the burden is 
permitted to be imposed upon the contiguous prop- 
erty, upon the hypothesis that the benefits will be 
equal to the burden cast upon the property. From 
this review it appears thata more certain and exact 
equality between the benefits received and the burden 
imposed must be found to exist in the case of special 
assessment than in the case of special taxation, and 
that the mode of procedure in the former is better 
adapted for accurately ascertaining the benefits than 
the method pursued in the latter. Nevertheless in 
special taxation as well as in special assessment the 
property charged is supposed to receive such benefits 
from the improvement as will be an equivalent for 
the amount of the special tax. As has already been 
shown, aspecial assessment is not embraced within 
the meaning of the word ‘‘taxation,’’ because the 
owner of the property assessed gets back the amount 
of his assessment in the benefits received by his prop- 
erty, and therefore does not bear the burden of a tax. 
For the same reason, special taxation of contiguous 
property cannot be included within the meaning of the 
general word “ taxation,’’ because the owner is com- 
pensated for the amount of the tax by the enhanced 
value of his property, and is not subjected to the bur- 
den implied in ordinary taxation. There certainly 
would be no justice in compelling the other property- 
owners to bear the whole expense of an improvement 
which confers as great an increase of value propor- 
tionally upon appellant’s property as upon theirs. We 
are therefore of the opinion that the appellant’s right 
of way was not exempt by reason of the provision in 
its charter from the special tax assessed against it. 
Ill. Sup. Ct., Sept. 27, 1888. Illinois Cent. R. Co. v. 
City of Decatur. Opinion by Magruder, J. 


——_—_q 


TWELFTH ANNUAL MEETING OF THENEW 
YORK STATE BAR ASSOCIATION. 
HE twelfth annual meeting of the New York State 
Bar Association will take place at the Capitol, 
Albany, N. Y., Tuesday and Wednesday, January 15 
and 16, 1889. 


Monday, January 14, 8P. M.: 
Annual meeting of the Executive Committee at the 
rooms of the Association in the Capitol. 


Tuesday, January 15, 3:30 P. M.: 
Annual meeting of the Association inthe Assembly 
Chamber. 

1. Prayer—Rev. John McClellan Holmes, D. D., 
of Albany. 

2. President’s Address—Hon. Martin W. Cooke 
of Rochester. 

3. Annual Address—Hon. Thomas M. Cooley, of 
Washington, D. C., Chairman of the Inter- 
State Commerce Commission —-‘‘ Compara- 
tive Merits of Written and Unwritten Con- 
stitutions.’’ 

4, Appointment of Committee on Nominations. 


Tuesday, January 15, 8P. M.: 
Annual banquet at the Delavan House. 


Wednesday, January 16, 10 A. M.: 
Meeting in Assembly Parlor, Capitol. 
1. Reading minutes of last meeting. 
2. Nominations for membership. 
Report of Treasurer. 
. Report of Executive Committee and Secre- 
tary of the Association. 
Report of Committee on Admissions. 
Election of members. 
Election of officers. 
Report of committees. 
. Special orders. 
. Miscellaneous business and discussions on le- 
gal questions. 

The following papers will be presented at 
this meeting: 

‘*Comparative View of Chief Judge San- 
ford E. Church and Judge Martin Grover, 
late of the Court of Appeals,” by L. B. Proc- 
tor, Albany, N. Y.; 

“ Legal Ethics,’’ by Hon. Joseph Cox, of 
Cincinnati, Ohio. ; 

“The Security of Railway Investments,” 
by Daniel S. Remsen, of New York. 
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Members are requested to cal] at the rooms of the 
Association, Capitol, and register their names. 

The Assembly Parlors will be open as reception 
rooms for the members and their friends on the 15th 
and 16th. 

ARTHUR L. ANDREWS, Albany, 

WILLIAM H. ROBERTSON, Katonah, 

JULIEN T. DAVIES, New York, 

MATTHEW HALE, Albany, 

Simon W. ROSENDALE, Albany, 

JESSE L. L’ AMOREAUX, Ballston Spa. 

R. A. PARMENTER, Troy, 

E. C. SPRAGUE, Buffalo. 

RoBERT T. TURNER, Elmira. 

IRVIN W. NEAR, Hornellsville, 
Committee of Arrangements. 


The committee take pleasure in announcing that 
they have received the most gratifying responses from 
the members of the Associatiou from all parts of the 
State, and that every thing indicates that the twelfth 
annual meeting of the State Bar Association will be 
exceedingly brilliant and successful. That not only 
members of the Association, but members of the pro- 
fession generally, express strong interest in the meet- 
ing. Judge Cooley will be the guest of Governor Hill. 


re 


CORRESPONDENCE. 


CONCERNING KRONE v. KINGS COUNTY ELEVATED 
RAILWAY. 


Editor of the Albany Law Journal: 

Are you trying to play an after-vacation pleasantry 
on the profession, or is the decision of the General 
Term of the Supreme Court in the Second Depart- 
ment in Krone v. The Kings County Elevated Railway 
Co. (opinion by Dykman, J.), reported in your num- 
ber for December 29, 1888, a reality? The possibili- 
ties of that court are well known to be great, but thu 
outgiving you attribute to it seems, to the every-day 
legal mind, to out-herod Herod. However, the law is 
a progressive science, and we may just as well have it 
settled now as at any other time by the learned jus- 
tices of the General Term of the Second Department 
that.a railway company need no longer bother itself 
with stopping to take and pay for individual property 
in the way provided by the Constitution, but may go 
on and take it by force. 

It may be well to suggest however that there is a 
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possibility of the Court of Appeals not sanctioning 
this very strong proposition. Indeed, it has already , 
decided (Story’s Case, 90 N. Y. 122, and Lahr v. The 
Met. El. Ry. Co., 104 id. 268) that the ‘‘easement”’ of 
an abutting owner in a street, ‘“‘is an interest in real 
estate constituting property within the meaning of that 
term as used in the Constitution of the State, and re- 
quires compensation to be made therefor before it can 
lawfully be taken for public use.’? Has this already 
ceased to be the law of this State? If so, the science 
of law is progressing more rapidly than it has pro- 
gressed in the past. 

The other proposition enunciated in Justice Dyk- 
man’s opinion seems equally progressive, if not start- 
ling. Up to this time it has been held, the world over, 
that an order or judgment of a court of competent 
jurisdiction had to be abided by and obeyed by the 
parties thereto while it existed. But now, it seems, if 
an injunction order be reversed for error, a previous 
order punishing a party for defying it ‘‘ while it was 
in force, ipso facto falls with it, and must also be re- 
versed.’’? Egad! we have not lived in vain. In the 
language of colored brother Jasper, ‘‘the sun do 
move.”’ 

M. 


NEw YORK, January 2, 1889. 





Editor of the Albany Law Journal: 


Your report of the decision of the General Term 
of the Supreme Court of the Second Depart- 
ment in Krone v. Kings County Elevated Rail- 
way in your issue of December 29, 1888, is not 
strictly accurate. If what that decision enunci- 
ates is good law, and is to be cited hereafter as a pre- 
cedent, we may as well have it in its full force. In 
looking at the printed appeal papers, it will be found 
that the injunction which the defendant was fined for 
violating was granted in open court on consent of both 
sides. ‘The record is that the motion for an injunc- 
tion having come on ‘and the said counsel for the de- 
fendant having asked for an adjournment of one 
week, and stipulated in open court as a condition of 
obtaining such adjournment that the acts of the de- 
fendant in and about the building of the stairway and 
landing mentioned in the complaint should be stayed 
pending the motion, it is ordered,” etc. This in- 
junction the defendant violated, and he was fined for 
so doing. An order was granted, after argument, con- 
tinuing the injunction during the pendency, and an 
appeal was taken from this order, and also from the 
said order punishing for contempt. The General Term 
(Dykman, J., writing) holds that a reversal of the 
former necessitates the reversal of the latter. You 
have had a good deal to say about Justice Rushbot- 
tom’s decision concerning the bull and the bandanna, 


but what do you say of this? 5 
BROOKLYN, January 1, 1889. ; 


———__¢———__— 


NEW BOOKS AND NEW EDITIONS. 


—_——— 


WAIT ON INSOLVENT CORPORATIONS. 


A Practical Treatise on Insolvent Corporations, including the 
liquidation, reorganization, forfeiture, dissolution, and 
winding up of corporations ; and embracing the rights, 
powers and duties of receivers, the remedies of creditors 
and the individual duties of stockholders and officers’ 
By Frederick S. Wait. New York: Baker, Voorhis & Co., 
1888. Pp. xlviii, 711. 


The author is known by his work on Fraudulent 
Conveyances, and by his joint work with Mr. Sedg- 
wick of Trial of Title to Land. The present is a treatise 





of great practical inportance and comprehensiveness, 
and bears evident marks of intelligent and faithful 
labor. It may safely be recommended to the wreckers 
or salvors of corporations, or to the great crowd on 
shore who wait to pick up the floatage. 


HOLT ON CONCURRENT JURISDICTION. 


This book treats of the concurrent jurisdiction of 
the Federal and State courts. The subject is novel, as 
the author, Mr. George C. Holt, says. The title is 
narrower than the scope of the work, for after show- 
ing the cases of concurrent jurisdiction, the writer, un- 
der the head of ‘‘grounds of preference,’ shows what 
the respective decisions are in the cases of such juris- 
diction. It looks like a useful little manual for those 
needing such information. Published by Baker, Voor- 
his & Co., New York. 





NOTES. 


——— 


HW gentleman who wrote the abusive book entitled 

‘““The American Jew,’’ an ex-professor of Greek 

at Harvard, named Timayenis, is under arrest at New 
York for embezzlement. 


In a recent judicial opinion the writer speaks of ‘‘a 
lach.” This is as bad as the stockings-seller who 
recommended ‘‘a ho.”’ 


Exactly how to sentence a criminal to death under 
the new law is at present puzzling the criminal court 
judges. The following form possesses the value of 
being terse, scientific and to the point: ‘‘I therefore 
sentence you to be taken to Sing Sing prison, there to 
remain confined until —— the — day of —— 188—, be- 
tween the hours of — and —, A. M., where you will be 
taken to a cell specially designed for that purpose, be 
forcibly seated in a properly insulated chair, with one 
semaphore placed upon the junction of your frontal 
and parietal suturas and the other just over your me- 
dulla oblongata, and then and there made conductor 
for an alternating current of 1,800 volts intensity 
from a dynamo constructed for that specific purpose, 
said current to pass through the ganglia and vasomo- 
tor centers of your cerebral tissue until you are dead, 
dead, dead; and may the Lord have mercy on what is 
left of you! ’—New York World. 


A rummaging of the records for the past year reveals 
the fact that Judge Lynch executed 144 persons—101 in 
the south—while there were only eighty-seven legal 
hangings in this country. This is a balance on decid- _ 
edly the wrong side of the account. There is no lack 
of law and machinery for promoting the ends of jus- 
tice; and a country where mob executions prevail can 
have no severer commentary on its intellectual and 
moral condition. Southern associations for the pro- 
motion of immigration into that section of the coun- 
try can take no more important step for their purpose 
than to drive Judge Lynch from the bench in their re- 
gion.—Troy Times. 


The opponents of capital punishment will not be 
able to glean much encouragement out of the fact that 
although for ten years the emperor of Austria did not 
sign a death warrant, he has at length been compelled 
to return to the practice because of the great increase 
of crime in his domains. The reason why he with- 
held his name for sucha purpose so long was due to 
the feelings excited by the execution of his brother 
Maximilian in Mexico. That was creditable to the 
emperor, but most assuredly the world has not 
reached a stage at which it would be safe for society 
to abolish the death penalty.—Troy Times. 
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ALBANY, JANUARY 19, 1889. 


CURRENT TOPICS. 





HE State Bar Association held its twelfth an- 
nual meeting in this city last week. About 
the usual number were present. Mr. Martin W. 
Cooke, the president, in a short address reviewed 
the work of the past year, and encouraged the 
association to continued action. Hardly consistent 
with this advice however was his expression of 
opinion that any action at present about the Civil 
Code by a majority was unadvisable. This was one 
of the subjects recommended last year for action, 
and it would seem quite appropriate for the associ- 
ation to put its opinion on record one way or the 
other. Mr. Cooke should recollect the fate of the 
Laodicean church. It is not probable that the 
association will ever be unanimous on the subject, 
but that is hardly a sound reason for shirking the 
question. The question is one that is not to be 
ignored. It will not down any more than Banquo’s 
ghost, and it must be either recognized or decently 
buried, so far as the association can do either. All 
other subjects that are or can be brought before 
the association are mere mint, annise and cummin, 
in comparison with the weightier matter of codifi- 
cation. . 


It is the highest praise to say that the large audi- 
ence of lawyers and laymen assembled to hear 
Judge Cooley discourse on the ‘‘ Comparative Mer- 
its of Written and Unwritten Constitutions” were 
not disappointed in his treatment of the sub- 
ject. He has the power, which he has often 
evinced, of treating constitutional topics in a mas- 
terly and comprehensive manner, adapted to the 
common understanding, and at the same time 
adorned by the graces of scholarship and graceful 
diction. The essay was quite worthy of the repu- 
tation of the eminent jurist, and was read with the 
modesty and simplicity of a great thinker. At 
every step of Judge Cooley’s argument, or rather 
_ judgment, in favor of written constitutions, we 
were struck by the apparently unconscious testi- 
mony he bore to the superiority of codification to 
the common law. Every argument in favor of 
written constitutions is applicable in full force in 
favor of written laws. Even the reproach which 
the opponents of codification have most strenu- 
ously urged against it, namely, its incapability of 
expansion by construction, was successfully an- 
swered in the case of constitutions, and fortified by 
repeated examples. The chief instances of this ex- 
pansive power were found in the abolition of slav- 
ery under the power to make war, and the exten- 
sion of the doctrine of inter-State commerce in re- 
spect to railroads and telegraphs. The words of 
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wisdom which fell from the lips of the honored 
speaker will afford food for reflection in the peru- 
sal which will be afforded in the published pro- 
ceedings. They were too precious to be trusted 
merely to the impression of the hour. The associa- 
tion elected Judge Cooley an honorary member, 
and in putting the vote even the conservative presi- 
dent could find no room for hesitation, for the 
result was unanimous. 


After writing the foregoing we attended the con- 
cluding session of the association, at which Mr. 
Van Voorhees of Rochester moved that the meeting 
express its opinion in favor of codification, observ- 
ing that he thought the association could not 
afford any longer to shirk the great question of the 
day. Only three gentlemen spoke in opposition. 
One of these thought it was a pity to disturb a 
meeting which had been so delightful and harmo- 
nious by the introduction of a vexed question, es- 
pecially as the association was not numerous enough 
to assume to represent the bar. Another spoke 
somewhat in the same strain, but both declared 
themselves in favor of codification. So the resolu- 
tion was adopted, with only three or four dis- 
sentient voices, It is noticeable that not one spoke 
against codification as a measure. The majority 
was so overwhelming that even President Cooke’s 
tremors on the subject were probably assuaged. 
The association chose for the president for the en- 
suing year Judge Arnoux of New York, who is 
known throughout the State for his learning, in- 
dustry and marked abilities, and for the progressive 
spirit of his spirit and labors. 


The State Library is now open in its new quarters 
on the third floor in the west end of the Capitol, 
occupying the northern half of the floor, the gen- 
eral library occupying the southern half. The high 
ceiling has been utilized by galleries, and by the 
skillful arrangement of Mr. Griswold, the law libra- 
rian, the books have all been got in, and room is 
left for a few—a very few —years’ growth. The 
parts of the room furnished with tables and de- 
signed for work are well lighted, but the book- 
cases, owing to want of space, are too near to- 
gether, alcove fashion, presenting a sadly huddled 
appearance, and with some exceptions will have no 
sufficient light even by constant artificial aids. It 
would be a sad catastrophe for two stout lawyers 
to stoop down simultaneously back to back oppo- 
site each other in one of these narrow places. It 
would be necessary for one or the other to back 
out, or for one to lie down and let the other step 
over him, as the mules do in narrow mountain 
pathways in Spain. When we recali the beautiful 
old library building, demolished to give space for 
this showy monstrosity of the Capitol, 1t makes us 
sad. It is cruel to crowd the great law library into 
such inadequate quarters. Is it possible that in a 
building costing already eighteen millions, no bet- 
ter provision could have been made for this im- 
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portant adjunct to the State government? The 
space allotted should have been at least twice as 
great. 


The third volume of the ‘‘Bankside Shake- 
speare,” published by the Shakespeare Society of 
New York, gives ‘‘The Merchant of Venice,” the 
players’ text of 1600 with that of the first folio of 
1623, on opposite pages. The editorial work is 
done by Mr. William Reynolds of Baltimore, au- 
thor of ‘‘Theory of the Law of Evidence,” who 
furnishes an interesting introduction, tracing the 
sources and history of the play, with a critical re- 
view of the law of the famous trial scene. This 
play has always been a favorite with lawyers, and 
has been repeatedly commented on and criticised 
in the columns of this journal. All we have time 
and space now to say is that Mr. Reynolds, a com- 
petent judge of evidence, not only fails to find in 
this play any evidence of the legal learning so fre- 
quently attributed to Shakespeare, but concludes, 
‘‘upon the strength of the trial scene in this play, 
that its author never was learned in the law, and 
therefore could not possibly have been Lord Bacon.” 
We must leave to our readers the privilege of pe- 
rusing the writer’s investigation of the claims put 
forward for Shakespeare’s legal learning as shown 
in Hamlet and some of the historical plays, with 
the remark that we are inclined to agree with him, 
and that as to Bacon, it is utterly incredible that 
such a lawyer and historical scholar as he could have 
stooped to put forth such ridiculous nonsense as 
the trial scene as law in Venice at the time in 
question. 


The Jews who felt hurt by that vile book, ‘‘The 
American Jew,” can have an easy revenge by read- 
ing ‘‘The Lobby and Public Men from Thurlow 
Weed’s Time, by Hudson C. Tanner, late official 
stenographer of the New York Legislature,” pub- 
lished by George MacDonald of this city. Itisa 
most unpleasant book, and the Jews certainly have 
never done any thing so reprehensible as the things 
set forth in this indubitable and shameful record of 
so-called Christians, The book is worth reading 
because of the impress of truth which it bears, but 
after all it might have been better not’ to tell these 
truths, just as it would not be wise to publish a 
book minutely describing all the houses of prosti- 
tution in a city and their frequenters. We were 
seduced into reading it by the preface, which it is 
difficult to believe was written by the same hand as 
the succeeding pages, which swarm with vulgarity, 
obscenity, profanity, slang, bad grammar and the 
intolerable smartness of the police court reporter of 
a city newspaper. There are too many tales of 
gambling, debauchery and corruption to recom- 
mend the book to general perusal. These are to 
some extent atoned for by a few good stories and 
the undeniable boldness of the writer’s assertions 
and criticisms, but after all it leaves an unpleasant 
taste in the mouth to learn the writer’s estimate of 
the virtue of public men, which apparently is that 


every man has his price —-if not in money in some- 
thing else. And now we doubt not ever so many 
lawyers will run and buy it, and that the elegantly 
dressed gentry who haunt the lobbies will buy it 
to see whether they are included or left out. 


Our good old friend, the Virginia Law Journal, 
has changed to a weekly. We wish it success, and 
shall be twelve times as glad to see it as formerly. 
In its second number we find a capital article on 
‘¢ Jurors. by Occupation,” which we shall repub- 
lish.— Mr. Chas, C. Soule, the Freeman-street Chapel 
publisher in Boston, announces a new monthly for 
lawyers, called ‘‘The Green Bag,” under the edi- 
torial charge of Mr. Horace W. Fuller, author of a 
pleasant little book on ‘‘ Adventurers and Impost- 
ers.”” This new magazine is designed to interest, 
amuse and beguile, rather than instruct and in- 
form. This is a good idea. We have often wished 
we could afford to be less wise and to caper more. 
But here is an excellent vent for the funny men of 
the profession to get an audience for their amusing 
sayings and glednings. Let every lawyer who un- 
derstands a joke subscribe at once. 


The newspapers seem determined to convince 
people that they cannot be killed by electricity ex- 
cept by accident — that it is impracticable to exe- 
cute a murderer by electricity. This is undoubt- 
edly in the interest of the newspapers, so that they 
can continue to give their loathsome reports of the 
victim’s dying struggles in the halter. They are 
determined not to be defeated of their ancient 
privilege of reporting the noose. One journal — in 
Buffalo, we believe — puts it on the ground of the 
liberty of printing. Why do they not demand the 
right to report the executive sessions of the Senate, 
for example? Why do they not demand that exe- 
cutions shall be public, on high hills, so that all 
the reporters can be in at the death? Or why do 
they not demand the privilege of witnessing and 
reporting the corporeal punishment of disorderly 
convicts in the prisons? Or of reporting the relig- 
ious exercises in the prisons on Sunday? All such 
things it is within the police power of the State to 
regulate. Newspapers are not above the laws or 
society, and if the government chooses, as a police 
measure, to shut out reporters from executions and 
prohibit the publication of the details, the gentry 
of pencil and pad must submit. 


There is one senseless practice that we have 
grown tired of, and we are going to stop it. Poe 
wrote a grotesque tale called ‘‘ Xing a Paragrab.” 
We are going to stop xing our paragraphs. Here- 
after when we have occasion to speak of a person 
who was formerly a judge, for example, we shall 
not call him ‘‘ex-Judge,” but Judge. The ex- 
personages throng the newspaper columns to a 
ridiculous excess, from ex-coroner to ex-president. 
If one were personally to address one of these re- 
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tired officials he would not think of calling him 
‘‘ex-Judge.” So hereafter we shall beg to be 
excused from tbe absurd and exclusively American 
practice. 





NOTES OF CASES. 





N Robinson v. Rohr, Wisconsin Supreme Court, 
December 4, 1888, street commissioners having, 

in accordance with the charter, directed the city 
clerk to advertise for proposals for work and mate- 
rials to repair a bridge according to plans and 
specifications adopted by them, accepted a propo- 
sal and directed a contract to be made with the 
bidder, but later rescinded the resolution and left 
the whole matter open. They then resolved to do 
the work themselves on plans reported by and un- 
der the supervision of a committee, and to appoint 
a superintendent of the work. While the work 
was being done in this manner plaintiff was injured 
by the fall of their derrick. Held, that in under- 
taking to carry out the work which as public offi- 
cers they had resolved on, they ceased to act as 
officers exercising judicial and legislative powers, 
and became iiable individually for the consequences 
of their negligent acts, the city being relieved from 
responsibility. The court said: ‘‘If as public offi- 
cers they owe only a duty to the public and are 
not liable to persons, yet if they do so act as to owe 
a duty to individuals then their negligence therein 
is an individual wrong which may be redressed by 
private action. In this case the defendants owed a 
duty to the travelling public and to the plaintiff 
while travelling over the bridge, to look out for 
her personal safety while they were managing the 
work through their servants. This is not a public 
but a private duty, which they must discharge 
properly, or be liable to those injured by their neg- 
ligence. As public officers, acting for the public 
alone, they are exempt from personal liability. The 
doctrine of respondeat superior does not apply to 
such. But if, as the authors say, they engage in 
some special employment, and their duties are of a 
more private character and concern individuals as 
well as the public, they are amenable to private ac- 
tions. Whart. Neg., § 284; Shear. & R. Neg., 
§§ 166, 167. This distinction is plainly marked 
and easily applied. The authorities cited by the 
learned counsel of the respondents apply only to 
the first class, and therefore are not applicable to 
this case; such as Squiers v. Village of Neenah, 24 
Wis. 588; Hurley v. Town of Texas, 20 id. 637; 
Hamilton v. Fond du Lae, 40 id. 47; Smith v. Gould, 
61 id. 31. Special attention is called to Alvord v. 
Barrett, 16 id. 175, as illustrating the rule con- 
tended for by the learned counsel. But in that 
case the court said: ‘If the town clerk had been 
guilty of any neglect of duty or misconduct, 
whereby the appellant had sustained damages, the 
case would have been different.’ So in Harris v. 
Baker, 4 Maule & S. 27, the trustees for lighting 
streets were not liable to a person injured by fall- 
ing over a heap of dust deposited in the highway, 


because, the court said: ‘They were too far re- 
moved from the cause of it.’ But suppose the 
trustees had deposited the heap in the highway 
wrongfully or negligently, they would not have 
been too far removed from the cause of the injury. 
The defendants rejected the contractor, who would 
have been liable for such injury, and took his place 
to do the work, and thereby assumed the liabilities 
of a contractor to those injured by the negligence 
of their servants. The board planned the ditch, 
and are not liable for their plan; but if the com- 
missioners dug the ditch and negligently left it un- 
guarded, and a person falls into it in the dark, are 
they not liable? By personally and practically un- 
dertaking to do the work through servants of their 
own employment they are brought into contact and 
relation with the travelling public and the plaintiff, 
and assume corresponding duties and obligations. 
This is sufficient as to the principle which governs 
this case, treating the defendants as officers as well 
as operatives. In such case it follows, as of course, 
if they are liable the city is not so; and that cases 
in which it is held that the municipality is not lia- 
ble for such a personal injury, caused by negli- 
gence or wrong, are authorities that the persons or 
officers who did the wrong or were guilty of the neg- 
ligence are liable. In Wallace v. City of Menasha, 
48 Wis. 79, the city treasurer sold the property of 
one person for the tax of another. It was held that 
the city was not liable for such a tort. His acting 
colore officit made no difference. In that case the 
doctrine and distinction, as above stated, together 
with the above and other authorities, are fully and 
ably reviewed by Mr. Justice Lyon, and it is a case 
in point with this in principle. In Uren v. Walsh, 
57 Wis. 98, it was held that the defendants were 
liable to personal action for unlawfully tearing 
down a fence to open a highway, and it made no 
difference that they pretended to act as public offi- 
cers. This class of cases is distinguished from the 
cases cited by the learned counsel of the respond- 
ent by the chief justice in an able review of the 
doctrine. It was a personal wrong for which the 
town was not liable, and is distinguished from those 
cases where the municipality is held liable, because 
in such cases it directed the act, or ratified it, or 
it was within its general powers. In that class of 
cases the damages are the natural and proximate 
consequence of the illegal act, and not the result, 
as in this and similar cases, of some incidental and 
independent act of negligence or of wrong, not nec- 
essary to the work, and committed while doing it, 
to the injury of third persons. For such an act of 
negligence or wrong as that complained of the mu- 
nicipality was never held liable. The city of 
Watertown had nothing to do with it, never au- 
thorized or ratified it, and it was not within its 
general powers or for its benefit. The city might 
as well be held liable for an assault and battery 
committed by these commissioners while prosecut- 
ing this work. But treating the defendants as offi- 
cers, and lawfully doing the work, they would be 
liable and the city would not be, A city is not lia- 
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ble for injuries or damages caused by the neglect 
of its officers in the performance of their duties 
(Schulte v. Milwaukee, 49 Wis. 254), or for their mis- 
feasance or malfeasance, or omission to perform 
their duties, or for negligence in its performance 
(Little v. City of Madison, id. 605). When an offi- 
cer of a corporation performs an illegal act resulting 
in an injury to another he is liable. Peck v. Cooper, 
112 Ill. 192. Whenever a person sued sets up a de- 
fense that he was an officer of the government act- 
ing under color of law, it plainly devolves upon 
him to show that the law which he invokes author- 
ized the particular act in question to be done, and 
that he acted in good faith. landers v. Tweed, 16 
Wall. 504. But where the issue is negligence mo- 
tives or good faith are immaterial. Hover v. Bark- 
hoof, 44 N. Y. 113. Where an officer injures an- 
other while performing ministerial duties he is 
liable. fills v. City of Brooklyn, 32 id. 489. For 
a personal injury caused by the negligence of sev- 
eral persons they are severally or jointly liable. 
Creed v. Hartmann, 29 id. 591; City of Peoria v. 
Simpson, 110 Ill. 294; Wright v. Compton, 53 Ind. 
337; State v. Babcock, 42 Wis. 138.” 


In Innis v. Cedar Rapids, 1. F. & N. W. Ry. Co., 
Iowa Supreme Court, December 18, 1888, it was 
held that under the Code of Iowa, section 33381, 
which provides that whatever is ‘‘an obstruction 
to the free use of property, so as essentially to in- 
terfere with the comfortable enjoyment of life or 
property, is a nuisance, and acivil action * * * 
may be brought thereon by any person injured 
‘thereby,’ one who has established on a navigable 
lake, after a railroad bridge had been built essen- 
tially interfering with navigation, the business of 
letting boats to pleasure parties, does not sustain 
such peculiar injury from the bridge, in distinction 
from the general public, as to entitle him to bring 
an action under the statute, though his business is 
materially injured. The court said: ‘‘It is very 
clear that under this provision a person who sus- 
tains a special injury from a public nuisance, aside 
from and independent of that sustained by the gen- 
eral public, may maintain an action for its abate- 
ment or to restrain its continuance. Indeed that is 
the law in the absence of any statute on the subject. 
But independent of statutory provisions the rule 
undoubtedly is that a private individual will not 
be allowed to maintain an action to restrain or 
abate a public nuisance unless he can show that it 
occasions some peculiar or special damage or injury 
tohim. 1 High Inj., § 762; Gould Waters, §§ 121, 
122; Blackwell v. Railroad Co., 122 Mass. 1; Willard 
v. Cambridge, 3 Allen, 574; Prince v. McCoy, 40 
Iowa, 533; Prosser v, Ottumwa, 421d. 509. And in 
the latter case it was held that this rule is not 
changed by our statute. The case depends then 
upon whether plaintiff has established that he suf- 
fers any injury from the alleged nuisance distinct 
from that sustained by the general public, and we 
think it clear that he has not. The substance of 


his complaint is that the bridge obstructs the navi- 
gation of the lake. But with reference to,the right 
to navigate it he occupies precisely the same posi- 
tion as other members of the general public. The 
fact that since the bridge was erected he has pur- 
chased boats and engaged in the business, gives 
him no other or different rights with reference to 
the subject than are enjoyed by others, for every 
one had the right to do the same thing. His sole 
right in the premises is to use the lake as a high- 
way. But every other member of the public has 
the same right. We have no occasion to consider 
whether his right would have been different if he 
had owned the property and been engaged in the 
business when the bridge was erected, or had sub- 
sequently purchased from one who at that time was 
engaged in it, for it is not claimed that he did 
either. It was held by this court in Hwell v. Green- 
wood, 26 Iowa, 877; Wilson v. Sexon, 27 id. 15; and 
Hougham v. Harvey, 33 id. 203, that the plaintiffs 
could maintain actions to abate obstructions in 
public highways. But in each of those cases the 
plaintiff suffered injuries in consequence of the 
nuisance not sustained by the general public, and 
it was that fact which gave him a standing in the 
court, and the general rule which has been applied 
was recognized in each of the cases. We were 
urged by counsel for appellee to determine whether 
Medium Lake is a navigable water; but we think 
it would be manifestly improper for us to attempt 
any determination of that question in the present 
case. Itis one in which the general public, or in- 
dividuals other than plaintiff, may be deeply con- 
cerned, and any judgment or order we might enter 
with reference to it would be binding only upon 
the parties before us.” 





LOST WILLS. 


I. 

URISDICTION. There is not entire harmony in the 
cases as to what courts a lost, destroyed or sup- 
pressed will may be established or probated in. In Eng- 
land the Ecclesiastical Courts always exercised the 
power to probate wills of personalty, but not wills of 
real estate; and if the will probated in those courts 
also related to real-estate, the probate as to the latter 
property was a nullity. Buchanan v. Matlock, 8 
Humph. 390; 8. C., 47 Am. Dec. 622; Dower v. Seeds, 
28 W. Va. 113; S. C., 57 Am. Rep. 646; Apperson v. 
Cottrell, 3 Port. (Ala.) 51; S. C., 29 Am. Dec. 239. But 
chancery in that country has always entertained juris- 
diction to set up lost instruments, and has in- 
cluded among the list lost, destroyed or suppressed 
wills. Thus if is reported that ‘‘a will having been 
destroyed by the brother of the disinherited heir, the 
devisee was decreed to hold and enjoy, and a trial was 
denied.” Hayne v. Hayne, 1 Dick. 18 (1702). So 
where a legacy was given it was held that the legatee 
was not required to first go into a spiritual court and 
prove the will. Tucker v. Phipps, 3 Atk. 359 (1746). 
So where it was said the heir snatched and tore upa 
will, « bill to establish the will was allowed, and it was 
decreed that the devisees should hold and enjoy the 
land devised against the heirs, and that he convey it 
to them. Haines v. Haines, 2 Vern. 441 (1702). (This 
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is another report of Hayne v. Hayne, 1 Dick. 18 [1702].) 
See Pemberton v. Pemberton, 13 Ves. Jr. 290. 

In this country it is very generally held that chan- 
cery has the power to set up a lost, destroyed or sup- 
pressed will; and there are many instances of it being 
so done. Morris v. Swaney, 7 Heisk. 591; Wisener v. 
Maupin, 2 Baxt. 342; Brown v. Brown, 10 Yerg. 84; 
Brown v. Idley, 6 Paige, 46. But that court bas not the 
power, it is said, to probate it, nor to add to the pro- 
bate; and if it has been already probated, that court 
cannot disregard the probate. Townsend v. Townsend, 
4 Coldw. 70; S. C., 94 Am. Dec. 184. In the Wiscon- 
sin Supreme Court it was said: ‘‘ But it is perfectly 
clear that a court of equity has jurisdiction of the ac- 
tion independently of the statute. The gravamen of 
the complaint is the fraud of the appellants in conceal- 
ing the will or destroying it; and fraud is peculiarly 
within the jurisdiction of courts of equity.’’ Hall v. 
Gilbert, 31 Wis. 691. So where a wife suppressed her 
husband’s will, and thereby inherited all his prcperty, 
and at her death she made a will, disposing of such 
property, her executor was enjoined in an attempt to 
sell it, and he was held a trustee for the devisees (and 
their heirs) under the husband’s will. Harris v. Tise- 
reau, 52 Ga. 153; S.C., 21 Am. Rep. 242. In Everitt 
v. Hveritt, 41 Barb. 395, it was said: ‘‘There must, I 
think, have been other equities dependent upon and 
resulting from the establishment of the instrument to 
warrant the interposition of the court.’? Such how- 
ever is not the great weight of authority; for inde- 
pendent of such equities, such courts entertain such 
jurisdiction. See Guines v. Chew, 2 How. 647. 

Probate Courts do not possess jurisdiction to set up 
such a will, as the majority of the cases declare, unless 
it is given them by statute. Bulkley v. Redmond, 2 
Bradf. 281; Buchanan v. Matlock, 8 Humph. 390; S. C., 
47 Am. Dec. 622. In Massachusetts however by us- 
age the Supreme Court is the Supreme Court of Pro- 
bate, and has power to establish such a will. Waters 
v. Stickney, 12 Allen, 1. Such power however is con- 
firmed by statute. Newell v. Horner, 120 Mass. 277. 
On the contrary, it has been held that a statute au- 
thorizing the probate of such a will is not necessary, 
even to confer jurisdiction,on a Probate Court. Dower 
v. Seeds, 28 W. Va. 113; S. C., 57 Am. Rep. 646; Tyan 
v. Paschul, 27 Tex. 286; S. C., 84 Am. Dec. 619. Anda 
statute couferring on Probate Courts power to admit 
wills to probate, ‘‘ with full jurisdiction of all testa- 
mentary, and other matters, pertaining to an Orphan’s 
Court, or Court of Probate, in their respective coun- 
ties, with a right of trial, on issue, of a devisavit vel 
non,’? was held to give Probate Courts exclusive 
jurisdiction and to exclude that of chancery. Apper- 
son v. Cottrell, 3 Port. 51; S. C., 29 Am. Dec. 279. See 
Dickey v. Melechi, 6 Mo. 177; S. C., 84 Am. Dee. 130. 
But even in those jurisdictions where the Surrogate 
or Probate Courts have not jurisdiction to set up a 
lost will, yet when a will is offered for probate and ex- 
hibited to the court, such a court has the power to re- 
ceive evidence of a later and lost, destroyed or sup- 
pressed will, to show that it revoked the one offered 
or was arevocation by implication, and thus defeat 
the probate of the one offered. Matter of Simpson, 56 
How. Pr. 125; Nelson v. McGiffert, 3 Barb. Ch. 158; S. 
C., 49 Am. Dec. 170. In Ohio it was held that a court 
of equity could not set up a lost will, because the Con- 
stitution and statutes had conferred all probate power 
on the Probate Courts. Morning Star vy. Selby, 15 
Ohio, 745 (a very doubtful construction); and where 
a Probate Court was appealed to for relief, it was de- 
cided that that court had not the power to set it up, 
without legislation, and the Legislature having au- 
thorized only the setting up of a will destroyed subse- 
quent to the death of the testator, the one offered hav- 
ing been destroyed previously thereto, could not 








be established. In re Sinclair's Will, 
290. 

In Keutucky it was first decided that a Cowrt of 
Chancery had power to set up a lost will. Allison v. 
Allison, 7 Dana, 91 (1878); then that it did not with- 
out a charge of spoliation or suppression or other 
fraud. Campbell v. West, 3 B. Mon. 242 (1842); that 
the jurisdiction was questionable, but at any rate it 
must be brought in the county where the will should 
be recorded; and lastly, that no such jurisdiction 
suited. Abbott v. Taylor, 11 Bush. 335 (1875). 

In England in 1864 it was thought that the Wills Act 
of 1887 prohibited the proof of a lost will. Wharram 
v. Wharram, 3 Sw. & Tr. 301; but this case was over- 
ruled in Sugden’s Case, cited farther along. 

A. statute providing for the establishment of sucha 
will ‘‘ should have a liberal construction in further- 
ance of justice and for the prevention of fraud.” 
Hook v. Pratt, 8 Hun, 102. 

Proof of Execution.—The very first step involved in 
setting up a lost, destroyed or suppressed will is proof 
of its execution or the execution of a will. This exe- 
cution must be proved as a fact, the same as if the 
will was undestroyed; but the same latitude is allowed 
in the one case as in case it was exhibited. Hveritt v. 
Everitt, 41 Barb. 885; Voorhees v. Voorhees, 39 N. Y. 
463; Collyer v. Collyer, 4 Dem. 53; S. C., 17 Abb. N. C. 
53; Butler v. Butler, 5 Harr. 178; Chisholm v. Ben, 7B. 
Mon. 408; Mahord v. Mahord, 8 Ir. Eq. 359; Rodmore 
v. Whatton, 3 Sw. & Tr. 449. If a statute required 
certain proofs of the execution of a will produced to 
be tendered, it applies to the proof of a lost will, so 
far as it can be made to apply to the condition it isin. 
Page v. Maxwell, 118 Ill. 579; 8 N. EH. Rep. 852, 
If one subscribing witness is required in the one case 
that is sufficient inthe other. Id. Jackson v. Vick- 
ory, 1 Wend. 406; S. C.,19 Am. Dec. 522. It must be 
shown that the will conformed to all the statutory re- 
quirements, even that the testator signed it and ac- 
knowledged it as his will. Chisholm v. Ben, 7 B. Mon. 
408. Butif itis shown that one learned in the law 
has prepared and superintended the execution of the 
will, it raises a presumption stronger than would 
otherwise arise that all the formalities necessary toa 
valid execution of the will were observed. Butler v. 
Benson, 1 Barb. 626. ‘‘Here the attorney drew the 
will, subscribed it as a witness, and testified to every 
thing but the name of the third witness. It seems to 
me that from this the presumption of due execution is 
irresistible. Dan v. Brown, 4 Cow. 483, 490 (citing 
Hands v. James, Com. Rep. 531). In 18385 the alleged 
testator executed his will and left it with his solicitor. 
In 1871 it was sought and not found in the latter’s 
possession. He was dead, but a copy was found. An 
entry in his day-book, in the solicitor’s handwriting, 
to the effect that he had prepared a will for the alleged 
testator, attended its execution and been paid, was 
admitted in evidence, and from this and the copy the 
will was established. Goods of Thomas, 20 W. R. 149 
(1871). If the subscribing witnesses cannot be pro- 
duced, the fact that they attested the execution may 
be shown by any competent testimony. Collyer-v. 
Collyer, 4 Dem. 53; 17 Abb. N. C. 828; Harris v. Tise- 
reau, 52 Ga. 1538; 8. C., 21 Am. Rep. 242. Even though 
the names of the witnesses are unknown, if it is shown 
that it was in fact attested by the proper number, it 
will not prevent aprobate. Jackson v. Betts, 6 Cowen, 
377. If their names are known, their handwriting may 
be proven. T'yan'v. Paschal, 27 Tex. 286; S. C., 84 Am. 
Dec. 619. But in all such cases the proof must be suf- 
ficient to establish the will, to show with reasonable 
certainty all the facts which must concur in the exist- 
ence of a valid will. Id. There the attorney who 
drew and who produced the draft which contained 
neither the decedent’s name nor that of the witnesses, 
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and who was unable to say positively he was one of 
those witnesses, and knew not the name of the other— 
it was held that the execution of the alleged will was 
not proven. Collyer v. Collyer, 4 Den\. 538; 17 Abb. N. 
C. 828. So where A. and B. swore that the alleged 
will had been executed; and C. and D., the alleged at- 
testing witnesses, said they had signed some paper, 
but did not know what it was; it was held that there 
was no proof of the execution of the alleged will, for 
the reason that no evidence identified the paper re- 
ferred to by A. and B. with the one spoken of by C. 
and D. Crickett v. Field, 19 W. R. 282; Fetherly v. 
Waggoner, 11 Wend. 599. 

Declarations to Prove Execution.—Declarations of the 
testator that there was a will are pretty generally held 
admissible to show that fact. Page v. Maxwell, 118 
Ill. 579; 8 N. E. Rep. 852; Collyer v. Collyer, 4 Dem. 
57; 17 Abb. N. ©. 328; Clark v. Morton, 5 Rawle, 234; 
Colvin v. Fraser, 2 Hagg. 266, 304-306. Contra, Jack- 
son v. Betts, 6 Cow. 377; Dan v. Brown, 4 id. 483; 
Tyan v. Paschal, 27 Tex. 286: S.C., 84 Am. Dec. 619. 
But they are not sufficient to prove “the factum of 
the original will,” even whena copy is produced. 
Goods of Ripley, 1 Sw. & Tr. 68; 4 Jur. (N. 8.) 342; 
Mercer v. Mackin, 14 Bush. 484; 1 Ames Prob. 399; 
Clark v. Morton, 5 Rawle, 234. Such a declaration is 
“but an expression of his opinion as to what was 
necessary to constitute a valid will, in which he may 
have been wholly mistaken. But had he declared that 
he wrote and signed it with his own hand, evidence of 
such declarations would not be sufficient to authorize 
the probating of the will.”’ ‘‘ The right to make a will, 
whether conferred by statute or existing by common 
law, is regulated by statute as to the mode of its exer- 
cise, and unless exercised according to the mode pre- 
scribed, cannot be exercised at all; and to allow the 
mere declarations of the testator to prove compliance 
with the statutory conditions would be to substitute 
such declarations for that which the statute requires 
shall be in writing.’’ Mercer v. Mackin, supra. In an 
action of ejectment by a grandson of the testator, an 
admission of his father and mother as to the existence 
and loss of a will alleged to have been executed by the 
grandfather was held admissible. Fetherly v. Wag- 
goner, 11 Wend. 599. So the declarations of a deceased 
person, who has been in possession of property claim- 
ing a limited interest therein, under a particular will, 
are admissible to prove the fact that such will had a 
legal existence, and also that certain persons were 
named therein executors. And where acopy of such 
will, the original not being forthcoming, is found in 
the possession or amongst the papers of the legal ad- 
viser of one of such executors, it is evidence of such 
will, and may be admitted as such. Sly v. Sly, L R., 
2P. D. 91; 46 L. J. (P. D.) 63; 25 W. R. 463. 

Proof of Loss, Destruction or Suppression.—The next 
step in probating a will'is to prove its loss, destruc- 
tion or suppression; for until one of these is shown 
the will is the best evidence, and ‘nust be produced. 
Proof of one of these is the excuse for its non-pro- 
duction. Morris v. Swaney, 7 Heisk. 591; Podmore v. 
Whelton, 3Sw. & Tr. 449; Mahood v. Mahood, 8 Ir. Kq. 
359. And if the evidence does not sufficiently show 
its loss, destruction or suppression, the court may at 
once arrest the progress of the case and direct a ver- 
dict against the propounder. Knapp v. Knapp, 10 N. 
Y. 276. It is immaterial what became of it (so it was 
not revoked) to entitle the propounder to give oral 
testimony of its contents. Fetherly v. Waggoner, 11 
Wend. 599. 

Proof of Search.—And in this connection, diligent 
search where it would be most likely to be found must 
be shown; as in the desk of the testator, where he 
kept his papers, at his usual place of business. ‘ This 
was prima facie sufficient.’’ Jackson v. Betis, 6 Cow. 


377. Admissions of some of the opposite party that 
the will could not be found, although search had been 
made, is evidence against them only, and not against 
the others, where the land in dispute, which is affected 
by the will, is held as tenants in common. Dan v. 
Brown, 4 Cow. 483; Scoggins v. Turner, 3 8. E. Rep. 
719; Betts v. Jackson, 6 Cow. 173; Knapp v. Knapp, 10 
N. Y. 276. “It was incumbent on the party to have 
made examination in the office of the surrogate of the 
county where the testator died, or in the office of the 
judges of probate, or to have made inquiry of the ex- 
ecutor, if known.’ This was said of a third person 
claiming under the!will. Jackson v. Hasbrouck, 12 
Johns. 192. Affidavits of loss and search have been 
used to prove those facts. Apperson v. Cottrell, 3 Port. 
51; S. C., 29 Am. Dec. 239; and where one recited 
‘“*that no testamentary paper of the deceased had, at 
any time, come to his hands or possession, or now is 
under his power or control,’”’ it was held insufficient, 
because it did not proceed to state that no such paper 
had come ‘to his knowledge.’’ Colvin v. Fraser, 
1 Hagg. 107. 

Presumption of Revocation.—In proving that the al- 
leged will cannot be found the propounder raises a pre- 
sumption against its existence; that it was cancelled 
or destroyed animo rvevocandi by the testator, unless it 
is further shown to have been in existence since his 
death. This isa presumption of law—a presumption 
that it wasin some way revoked. Knapp v. Knapp, 
10 N. Y. 276; Podmore v. Whatton, 38 Sw. & Tr. 449; 
Mahood v. Mahood, 8 Ir. Eq. 359; Morris v. Swaney, 
7 Heisk. 591; Dan v. Brown, 4 Wend. 487; Betts v. 
Jackson, 6 Cow. 173; Foster’s Appeal, 87 Penn. St. 67; 
1 Am. Prob. Rep. 435; 30 Am. Rep. 540; Newell v. 
Homer, 120 Mass. 277; Davis v. Segourney, 8 Met. 487. 
‘““The presumption of law however is that it was de- 
stroyed animo revocandi; for the law does not pre- 
sume fraud, and the burthen of proof will lie upon the 
complainants.’’ Idley v. Bowen, 11 Wend. 227; Tyan 
v. Puschal, 27 Tex. 286; S. C., 84 Am. Dec. 619; Mercer 
v. Mackin, 14 Bush. 484; 1 Ames Prob. Rep. 399; Lil- 
lie vy. Lillie, 3 Hagg. 185. This is especially true if 
traced into his possession. Wargent v. Hollings, 4 
Hagg. 245; Loawley v. Jackson, 3 Phil. 126; Helyar v. 
Helyar, 1 Lee, 472; Bulkley v. Redmond, 2 Bradf. 281; 
Eckersley v. Platt, L. R.,1 P. D. 281; 36 L. J. (P. D.)7; 
15 W. R. 232; 15 L. T. 327; Welch v. Welch, 1 Moo. P. 
CO. 299; Cutto v. Gilbert, 9 id. 181; Scoggins v. Turner, 
3S. E. Rep. 719. Thus where the testator made his 
will only five days before his death; and thereafter it 
could not be found, its destruction by him animo re- 
vocandi was presumed. Brown v. Brown, 10 Yerg. 84. 
So this is true even though a copy of the original be 
found. Lillie v. Lillie, 8 Hagg. 185; Betts v. Jackson, 
6 Wend. 173; Pinhallow v. Robinson, 3 Hagg. 189. So 
if the will be executed in duplicate, aud the one re- 
tained by the testator cannot be found, it is presumed 
that he revoked it, and the other is also considered re- 
voked. Colvin v. Fraser, 2 Hagg. 266; Burtenshaw v. 
Gilbert, 1 Cowp. 49; Bonghey v. Moreton, 3 Hagg. 191, 
note; Richards v. Mumford, 2 Phil. 23; Pemberton v. 
Pemberton, 13 Ves. Jr. 290; Onions v. Tyrer, 1 P. Wms. 
343; Goods of Gardner, 1 Sw. & Tr. 109. See Snider v. 
Burks, 4 So. Rep. 225. One or two cases hold that 
where a will has once been shown to have been in ex- 
istence even before the death of the testator its exist- 
ence will be presumed until the contrary is shown, and 
no presumption of revocation arises. Jackson v. Betts, 
9 Cow. 208; reversed on this point, 6 Wend. 173. 

Redutting Presumption.—The presumption of revo- 
cation by reason of the non-production of the will is 
one that can be rebutted. Of course, if it is shown 
that the will was lost, destroyed or suppressed (in other 
words, was seen) after the death of the testator, in an 
unmutilated condition, no presumption of revocation 
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arises. ‘‘It is incumbent upon a party who seeks to 
establish such will to repel that presumption, and show 
that it was improperly destroyed,’ or accidentally 
lost or willfully suppressed. IJdley v. Bowen, 11 Wend. 
227; Scoggins v. Turner, 3S. E. Rep. 719; Tyan v. Pas- 
chal, 27 Tex. 286; S. C., 84 Am. Dec. 619; Johnson’s 
Will, 40 Conn. 587; Welch v. Phillips, 1 Moo. P. C. 299. 
‘‘This presumption however may be repelled by evi- 
dence; nor does it require evidence amounting to posi- 
tive certainty, but only such as reasonably produce 
moral conviction.” Davis v. Davis, 2 Addams, 223, 226. 
Thus it may be shown that the testator, at the time he 
destroyed his will, was insane, and consequently could 
not revoke it. Idley v. Bowen, 11 Wend. 227; Bavrlose 
v. Barlose, 4 Not. Cas. 106, 189; Apperson v. Cottrel, 3 
Port. 51; 8. C., 29 Am. Dec. 289; Foreman’s Will, 54 
Barb. 274; Scrubby v. Fordham, 1 Addams, 74; Forbig v. 
Weber, 99 Ind. 588; Timon v. Claffy, 45 Barb. 488. So 
it may be shown that its destruction was procured by 
undue influence. Timon v. Claffy, supra; Voorhis v. 
Voorhis, 50 Barb. 119. 

Other circumstances may be shown to rebut the pre- 
sumption of revocation; and chief among these are 
the testator’s declarations, especially those shortly be- 
fore his death, of satisfaction with his will as then 
executed, or that he had one then in existence, or a 
statement of its contents,which necessarily implies its 
then existence. Page v. Maxwell, 118 Ill. 579; 8 N. E. 
Rep. 852. All these are admissible not only to show 
an existence of the will, but also that it was not at 
that time revoked, and too as tending to show that he 
died leaving it unrevoked. Collyer v. Collyer, 4 Dem. 53; 
17 Abb. N. C. 328; Zyanv. Paschal, 27 Tex. 286; S. C., 
84 Am. Dec. 619; Scoggins v. Turner, 38. E. Rep. 719; 
Whiteley v. King, 17 C. B. (N. 8.) 756; Johnson's Will, 
40 Conn. 587; Sugden v. Lord St. Leonards, L. R., 1 P. 
D. 154; 34 L. T. (N. S.) 872; 24 W. R. 479; 45 L. J. (P. 
D.) 49; 17 Moak, 453. These declarations are not how- 
ever admissible to prove its destruction or revocation. 
Collyer v. Collyer, 4 Dem. 53; 17 Abb. N. C. 328; 
Staines v. Stewart, 2 Sw. & Tr. 320. But his declaration 
that he burnt his will was admitted to show his inten- 
tion, but not to show a destruction; for evidences of 
an intention not to adhere to the will (produced in this 
instance) were held admissible to contradict the evi- 
dence of adherence. Keen v. Keen, L. R., 3 P. D. 
105. See Clingan v. Mitcheltree, 31 Penn. St. 25. If dec- 
larations of discontent with his will are not shown, it 
is a strong circumstance tending to show that there 
was no revocation. Scoggins v. Turner, 3 S. E. Rep. 
719. Buta declaration seven months before his death 
does not rebut the presumption of revocation. Collyer 
v. Collyer, supra. 

‘So I apprehend on a question of revocation arising 
from an equivocal act of a testator leaving it doubtful 
whether the act was done animo revocandi, or where 
the will cannot be found at the testator’s death, the 
party claiming in opposition to the will may give evi- 
dence of such changes in property of the testator, or in 
the situation of his family, as might have furnished a 
reasonable motive for the revocation.” Betts v. Jack- 
son, 6 Wend. 173. But proof of the poverty of one of 
the testator’s children is not admissible to show a 
probable revocation of the will, when there is no 
charge, after its execution, in the relative situation of 
the children of the decedent, as to his property. Id. 
If the will has been left in the custody of a person out 
of whose possession it never passed, so far as the cus- 
todian knows, to the testator, the presumption of rev- 
ocation is overcome; especially if the testator could 
not have obtained it without the custodian’s knowl- 
edge, and the fact that it is gone when search for it is 
made does not reinstate the presumption of destruc- 
tion. ‘‘But that presumption is entirely overcome 
aud rebutted when it appears that upon the execution 





of the will it was deposited by the testator with a cus- 
todian, and that the testator did not thereafter have it 
in his possession or have access to it.’ Schultz v. 
Schultz, 35 N. Y. 653; Hildreth v. Schillinger, 2 Stock. 
Ch. 197. If it is shown that the testator had the will 
in a place of deposit, and that it was there seen after 
he was taken sick and became bedfast, and it is not 
shown that he gave any directions for its destruction, 
but expressed himself satisfied with the will, or did 
not express any dissatisfaction with it (Reeves v. 
Booth, 2 Mills [S. C.] 3384; S. C., 12 Am. Dec. 679), the 
presumption of revocation is overcome. Sudger v. 
Lord St. Leonards, supra; Foster's Appeal, supra. 
Where a will which had been seen in the tes- 
tator’s custody could not be found in his deposi- 
taries after his death, but there was evidence of 
declarations recognizing its existence up to within 
three weeks of his death; and there was no 
evidence of any change of intentions during those 
three weeks; and the only person who was interested 
in the intestacy of the deceased had access to and 
made search in the depositaries before they were 
searched by any other person; the court, coupling 
these facts with the non-appearance of the person in- 
terested, established the will. Finch v. Finch, L. R., 
EPsD,3i, 

Upon a charge of fraudulent destruction, much 
stronger proof of the destruction is required; for to 
the presumption of a destruction animo revocandi is 
raised another presumption, a presumption of inno- 
cence of the charge made. Wargent v. Hollings, 4 Hagg. 
245; Loaley v. Jackson, 3 Phil. 126; Helyar v. Helyar, 
1 Lee, 472. 

It is not necessary for the proponent to show how the 
will was destroyed. Pattenv. Poulton, 1 Sw. & Tr. 55; 
4 Jur. (N. 8.) 841; 27 L. J. (P. D.) 41. 

W. W. THORNTO 

CRAWFORDSVILLE, IND 
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CONSTITUTIONAL LAW — FORCIBLE ENTRY 
AND DETAINER—JUDGMENT BY CON- 
FESSION —SERVICE OF PROCESS. 


ILLINOIS SUPREME COURT, NOV. 15, 1888. 


FRENCH V. WILLER. 

The Illinois statute of forcible entry and detainer, prescrib- 
ing the mode of procedure to obtain the remedy, ex- 
cludes all other modes, and a judgment entered without 
the service of process on the tenant, but on a cognovit 
filed under a warrant of attorney contained in the lease, 
is void. 

PPEAL from Appellate Court, First District. Ap- 
pellant, French, filed in the Superior Court of 

Cook county his complaint in an action of forcible de- 

tainer, verified by affidavit, alleging that he was enti- 

tled to the possession of certain premises in Cook 
county, and that the appellee, Willer, unlawfully 
withheld the possession thereof from him. 
Accompanying the complaint was an affidavit of the 
appellant stating, in substance, that the appellee was 
unlawfully holding said premises after the expiration 
of a certain lease of the same to him from the Con- 
necticut Mutual Life Insurance Company, and after 
demand of possession, and that the appellant was the 
assignee of thereversion. There was also filed with 
the complaint a certain lease from said insurance com- 
pany to the appellee, demising to him said premises 
for a term which had then expired, the execution of 
said lease by the appellee being duly proved by affida- 
vit; said lease containing, among other things, a cove- 
nant on the part of the lessee to surrender possession 
of the demised premises to the lessor or its assigns at 
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the expiration of the term; and also a warrant of at- | although at the time it is executed nothing is due 


torney authorizing any attorney of any court of record, 
for the lessee, and in his name and stead, to appear in 
any court of record, at any time after default or fail- 
ure by the appellee in the performance of any of the 
covenants of the lease, to waive the issuing and ser- 
vice of process, and to file a cognovit and confession 
of judgment for the possession of the whole of the de- 
mised premises, and for costs of suit in an action of 
forcible entry and detainer or forcible detainer in 
favor of the lessor, its successors and assigns, and 
against the lessee, and a waiver and release in writing 
of all errors in entering such action and judgment, 
and aconsent in writing that a writ of restitution 
might be issued and executed immediately; the lessee 
expressly agreeing to release all errors and defects 
whatever in entering such action or judgment, or any 
proceeding therein enforcing or coucerning the same. 
There was also filed a cognovit, in accordance with the 
terms of the warrant of attorney, confessing judg- 
ment in favor of the appellant and against the appel- 
lee, for the possession of said premises, in an action of 
forcible detainer, and consenting to the immediate 
issuing and execution of a writ of restitution, and 
waiving and releasing all errors that might intervene 
in the entry of the judgment or the issuing or execu- 
tion of said writ. 

Upon the filing of said papers in the’Superior Court, 
judgment was entered in favor of the appellant and 
against the appellee, for the possession of said premi- 
ses, and for costs, and the writ of restitution was im- 
mediately issued. The appellee thereupon entered his 
motion to quash said writ, and to vacate said judg- 
ment, and introduced and offered certain evidence in 
support of said motion, but said motion was over- 
ruled by the court. The Appellate Court, on appeal, 
reversed said judgment, without remanding the cause 
for further proceedings, and awarded to the appellant 
a certificate that the case involved questions of law of 
such importance, on account of principal and collateral 
interests, that it should be passed upon by this court, 
and the appellant brings the record here by appeal. 
The Appellate Court, in deciding the case, filed the 
following opinion: 

‘““MoRAN, P. J. The complaint filed in the court 
below contains allegations sufficient to entitle appellee 
to the remedy sought under the Forcible Entry and 
Detainer Act. In this respect this case differs from 
the case of Burns v. Nash, 23 Bradw. 552, decided by 
this court. The sole question for us to determine on 
the record is whether the Superior Court obtained 
jurisdiction of the person of the appellant, by means 
of the filing of the cognovit in pursuance of the war- 
rant of attorney contained in the lease. 

‘*It is contended by counsel for appellee that a war- 
rant of attorney to confess judgment is a familiar 
common-law security, and cases are cited which, it is 
asserted, show that it was the practice at common law 
to enter judgments in ejectment upon confession un- 
der a warraut of attorney, and that the practice has 
also obtained in Pennsylvania, and been sustained by 
the Supreme Court of that State. There is some mis- 
apprehension as to the practice at common law. There 
were at common law, besides the judgment by de- 
fault, two methods of obtaining judgment without 
trial—one, by a confession of judgment under a war- 
rant of attorney; and the other, upon a cognovit ac- 
tionem, signed by the defendant in the action. The 
warrant of attorney authorized the attorney named 
therein to appear for the defendant and receive a 
declaration in an action for debt, and to confess the 
action, or suffer judgment by nil dicit, or otherwise, 
to pass. ‘A warrant of attorney,’ says Chitty, ‘is 
more frequently given independently of any action, 
and very generally is prospective security, and 


from the party. It is in that respect a convenient col- 
lateral security to bankers and others, in considera- 
tion of their agreeing to make pecuniary advances, or 
to suffer a customer to overdraw his account.’ 3 Chit. 
Pr. 669. 

“The cognovit actionem was not an authority given 
before the action commenced, but was a confession 
signed by the defendant after the process was issued. 
‘Whena writ has already been issued against a de- 
fendant, a cognovit actionem, or, in other words, a 
written confession of the action, subscribed by the de- 
fendant, but not sealed, and authorizing the plaintiff 
to sign judgment and issue execution for a named 
sum, is a very usual mode of saving the expenses of 
further proceedings in the action.’ Id. 664. 

‘* Now, two at least of the cases cited by counsel to 
show that confession of judgment was permitted in 
ejectment, are cases in which the judgments were en- 
tered on a cognovit actionem. In Doe v. Franklin, 7 
Taunt. 9, the plaintiff obtained from the defendants in 
possession a cognovit of the action and a retravit of the 
plea, so that not only was there no warrant of attor- 
ney to appear and confess, but the defendants who did 
confess the action were already in court by service of 
process, and also by plea filed. Doe v. Howell, 12 Ad. 
& El. 696, was also a case where the defendant signed 
a cognovit confessing the action. These cases give no 
support to the contention that a warrant of attorney 
to appear and confess judgment was a recognized 
mode of procedure in ejectment at common law. 
Kingston v. Kingston, 1 Dowl. (N. 8.) 268, appears to 
have been arule nisi to set aside a judgment entered 
upon a warrant of attorney in an action of ejectment, 
for the reason that there was no attestation clause to 
the warrant of attorney, inconformity with the stat- 
ute then recently enacted. 

‘*Patteson, J., held that the statute had no applica- 
tion to actions in ejectment, and in that was clearly 
wrong, as the same statute was held applicable to ac- 
tions of ejectment in Doe v. Howell, supra, where the 
question was decided by four of the judges of the 
Court of King’s Bench. The point as to the right to 
enter the judgment under a warrant of attorney was 
not raised in the case, but the implication that it was 
a recognized practice, which might be drawn from the 
fact that the point was not made, is negatived in the 
subsequent case of Beawmont v. Beaumont, 2 Dow). (N. 
S.) 972, where, in moving for leave to enter a judg- 
ment on a warrant of attorney authorizing the land- 
lord to sign judgment in ejectment upon the de- 
termination of the tenancy by notice to quit, counsel 
admitted that no case of a similar description was to 
be found in the books, but contended that there could 
be no objection to such a warrant of attorney. 

‘* Coleridge, J., said: ‘If a party enters into such an 
agreement, I see noreason why it should not be en- 
forced,’ but for lack of a sufficient affidavit no judg- 
ment was entered in the case, and therefore it is no 
precedent, but it shows that as late as 1843 no such 
practice had obtained in England. The fact that no 
reference to such a method of proceeding in ejectment 
is found in works on common-law practice (so far as 
we have been able to examine) goes to show pretty 
conclusively that such a practice was unknown to the 
courts and to the profession. 

‘Tt appears from the cases in Pennsylvania that 
there is known in that State a practice of entering 
what are termed ‘amicable actions,’ and that such ac- 
tions, and judgments by confession in them, may be 
entered by the court on agreement by the parties. 
McCalmont v. Peters, 13 Serg. & R. 196; Cook v. Gil- 
bert, 8 id. 567. 

“In Flanigen v. City of Philadelphia, 51 Penn. St. 491, 
the lease provided that it might be terminated on the 
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violation of any covenant, by a notice of five days, and 
that on such termination any attorney might sign an 
agreement for entering an amicable action in eject- 
ment against the lessee. Such an action was entered, 
and judgment confessed, and on motion to set it aside 
on the ground that it was not entered in compliance 
with a rule of court governing the entry of judgments 
on warrants of attorney, the court said: ‘It nowhere 
appears in this record that the confession by the at- 
torney of the defendant was in pursuance of a war- 
rant of attorney. The amicable action and confession 
of judgment is according to ancient and established 
practice existing before the act of 1806, as well as 
since.’ The practice seems to be peculiar to the State 
of Pennsylvania; at least our attention has not been 
called to a similar practice elsewhere. We do not 
think it can be regarded as establishing the proposi- 
tion that the practice of confessing judgment upon 
warrant of attorney, and without process having been 
issued, obtained at common law in actions of eject- 
ment. In Secrist v. Zimmerman, 55 Penn. St. 446, 
cited by counsel, there was no warrant of attorney, 
and no question of a confession on a warrant of attor- 
ney made or decided in the case. 

‘*The action of ejectment was brought against the 
defendant for the land, and ayear after its commence- 
ment the defendant confessed judgment to the plain- 
tiff for the land in dispute and costs. The court held 
the judgment conclusive as to the parties and their 
privies, on the ground that the most important inter- 
ests, not only of property and liberty, but of life it- 
self, are habitually concluded, judicially, by solemn 
confession made by the party in interest in the face of 
a court of justice. The confession of which the court 
is speaking in that case was made in open court, in the 
face of the court, after service of process, and it has 
never been doubted that such a confession would au- 
thorize the judgment, and probably no one would say 
that such a confession would not be good in a forcible 
detainer case. 

‘‘An examination of all the cases counsel have been 
able to find seems to us to confirm what was said by 
this court in Burns v. Nash, supra, that ‘the practice 
of entering judgment by confession upon warrant of 
attorney, without process, in actions of tort, did not 
obtain, and there is no precedent for it at common 
law.’ The practice of entering judgments in debt on 
warrants of attorney is very old; so old that the date 
of its origin is unknown. 

“Chitty says: ‘How or when this peculiar security 
for a debt, authorizing a creditor, as it were, per sal- 
tum, to sign a judgment and issue execution, without 
even issuinga writ, was first invented, does not appear, 
but it has now become one of the most usual collateral 
securities on loans of money or contracts to pay an 
annuity and for debts, but usually accompanied with 
some other deed or security.’ 2 Chit. Pr. 334. It was 
early found that unconscionable advantage was taken 
of debtors by creditors by means of such warrants of 
attorney, obtained when the debt was incurred, and 
when the debtor was hopeful, and executed with harsh- 
ness against him in the hour of his distress; and the 
courts were compelled. to prescribe rules, and Parlia- 
ment to enact statutes, to limit the operation of such 
warrants, and restrain the injustice to which the use 
of them frequently gave rise. But if it were estab- 
lished that confessions of judgments upon warrants 
of attorney obtained as a practice at common law in 
an action of ejectment, or in other actions in form of 
tort, it would not authorize the practice, in an action 
of forcible entry and detainer, under the law of this 
State. This action is a special statutory proceeding, 
summary in its nature, and in derogation of the com- 
mon law; and it isa rule of universal application in 
such actions that the statute conferring jurisdiction 





must be strictly pursued in the method of procedure 
prescribed by it, or the jurisdiction will fail to attach, 
and the proceeding be coram non judice, and void. 
Davis v. Davis, 115 Penn. St. 261; Burns v. Nash, su- 
pra, and cases there cited. 

** While forcible entry and detainer is a civil pro- 
ceeding for restitution, it is based upon, and has by 
modern legislation been evolved from, the English 
forcible entry and detainer, which was a criminal pro- 
ceeding merely. Ejectment, from its slow progress, 
was an inadequate remedy to a landlord, and the 
Legislature provided the summary remedy by whicha 
speedy recovery of possession may be secured; but to 
prevent hasty action, and to secure tenants and their 
families from the danger and inconvenience of being 
forcibly ejected without notice and reasonable time 
for preparation, certain safeguards were provided by 
the statute. A demand for possession is required to be 
made tipon the tenant before the commencement of 
the action. A complaint in writing must be filed be- 
fore summons issues. Service of the summons is to 
be made in a manner different from the service in 
other actions at law; and, if judgment is rendered 
against the tenant, the statute provides that ‘no writ 
of restitution shall be issued in any case until the ex- 
piration of five days.’ 

“There isin the statute a policy discoverable, as 
was said by Mr. Justice McAllister in Burns v. Nash, 
‘based upon humane considerations of oppression and 
hardships which might ensue if families, in any kind 
of weather, and at any time of day or night, be forci- 
bly ejected from their homes with all their effects, 
without notice or warning, which forbids the conclu- 
sion that a landlord, by exacting from his tenant a 
power of attorney in his lease, can obtain the right to 
an immediate judgment, without having demanded 
possession, or having process issued or served, and to 
an immediate writ of restitution, and to avail himself 
of the remedy against his tenant furnished by a stat- 
ute, every provision of ,;which, with reference to pro- 
cedure, he has set aside by contract, and thus to pro- 
ceed to the ejection of the occupants and the recovery 
of possession, ‘by leaps,’ as the creditor was enabled 
by a similar warrant to sign judgment and issue exe- 
cution against his debtor at common law, without af- 
fording an opportunity to the tenant of raising any 
objection or making any defense. What wrong might 
be perpetrated, were such a practice to be established, 
is illustrated by the operation of the ‘amicable eject- 
ment’ proceeding in Pennsylvania, as shown in Gross- 
man’s Appeal, 102 Penn. St. 187, where, after the 
death of the lessee, and the acceptance of a month’s 
rent in advance from the widow, and before the ex- 
piration of the month, the landlord, on an unfounded 
rumor that the widow had assigned the lease, and thus 
broken the covenant against assignment, confessed a 
judgment against the dead man, under the terms of 
the lease, and, without previous notice of the judg- 
ment or execution, the widow and heirs were dispos- 
sessed ‘at the early hour of eight o’clock in the morn- 
ing, in February.’ Whatever may be thought of the 
public policy of such a practice, it cannot be ingrafted 
upon our forcible detainer proceeding without the 
consent of the Legislature. The act provides a new 
remedy, and the course of procedure to obtain it; and 
no remedy or mode of procedure can be pursued, ex- 
cept that directed by the act. ‘If the act has pre- 
scribed the remedy for the party aggrieved, and the 
mode of prosecution, all other remedies and modes 
are excluded.’ Millarv Taylor, 4 Burr. 23824; Smith 
v. Lockwood, 13 Barb. 217. 

‘Parties cannot by their contracts vary the pro- 
cedure in courts of justice prescribed by the statute. 
This was expressly decided by the Supreme Court of 
Towa in a case which we consider in point, and deci- 
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sive of the question under consideration. A judgment 
was entered up in the District Court, under a warrant 
of attorney in ajudgment note made in Pennsylvania, 
which authorized any attorney in any court of record 
within the United States to confess judgment against 
the maker of the note. A petition was filed by the 
maker of the note to have the judgment declared void, 
and the court so ordered. 

‘“On appeal the Supreme Court said: ‘It is claimed 
by appellant that the principles of the common law 
authorizing a warrant of attorney to confess judgment 
are in force in this State, and that the previsions of 
our Code respecting the recovery of judgment by ac- 
tion are merely cumulative. We do not think this 
position is correct. The whole subject of recovery and 
rendition of judgment is fully reviewed in the Code, 
and the course to be pursued in obtaining judgment is 
specifically pointed out. * * * A confession of 
judgment pertains to the remedy. A party seeking to 
enforce here a contract made in another State must do 
so in accordance with the laws of the State. Parties 
cannot, by contract made in another State, ingraft 
upon our procedure here remedies which our laws do 
not contemplate nor authorize.’ Hamilton v. Schoen- 
berger, 47 Lowa, 385. 

“A fortiori, parties within the State cannot by con- 
tract ingraft upon the procedure prescribed for a sum- 
mary proceeding, a remedy or practice not warranted 
by the statute. While parties by consent may waive 
rights, they cannot thus amend the law. A funda- 
mental requisite to the validity of a judgment is that 
the court should have jurisdiction of the subject-mat- 
ter and of the parties. A judgment against a defend- 
ant, who has not been served at all with process, and 
who has not appeared, is a nullity. The record shows 
no process to the defendant, and no appearance by 
him, but shows a departure from the course specifi- 
cally pointed out by the statute, and an attempt to 
give jurisdiction of the defendant, and enter judgment 
against him in a manner which the statute does not 
contemplate nor authorize. 

‘A confession of judgment upon a warrant of attor- 
ney in an action of forcible detainer in a court of 
record is as irregular and unauthorized as it would be 
in a Justice’s Court. Such court of record dves not 
proceed in forcible detainer by virtue of its power asa 
court of general jurisdiction, but derives its authority 
wholly from the statute, and in such proceeding is 
therefore to be treated as a court of special and lim- 
ited jurisdiction. 2 Phil. Ev. 946, Cow. & H. notes; 
Burns v. Nash, supra. <A. court of special and limited 
jurisdiction, like a Justice’s Court, has no authority 
to enter a judgment by confession ona warrant of at- 
torney, even in a case where such judgment would be 
authorized in a court of record by the common law. 
Alberty v. Dawson, 1 Bin. 105. 

**From no poiut of view are we able to sustain the 
authority of the court to enter the judgment appealed 
from. We have carefully examined the question, and 
re-examined the views expressed in the opinion of Mr. 
Justice McAllister in Burns v. Nash, supra, and such 
re-examination has tended to confirm us fin the posi- 
tion there announced. The court had no power to en- 
ter the judgment in this form of proceeding on the 
warrant of attorney contained in the lease, and the 
judgment is therefore coram non judice and void, and 
must be reversed.’’ 


Williams & Thompson, for appellant. 

Moses & Newman, for appellee. 

Per CurtrAM (after stating the facts as above). We 
are satisfied with and adopt the foregoing opinion of 
the Appellate Court. Counsel for the appellant have 


furnished us with a brief criticising both the conclu- 
sions and reasoning of the opinion with great appar- 


ent earnestness, and we have carefully examined the 
various propositions discussed and authorities cited 
in the light of the suggestions thus made by counsel, 
and after having fully considered the case, we are dis- 
posed to concur with the Appellate Court, both in its 
conclusions, and in the process of reasoning by which 
those conclusions are reached. The judgment of the 
Appellate Court will therefore be affirmed. 


CRAIG, C. J. (dissenting). I do not concur in this de- 
cision. Forcible detainer is a mere civil proceeding 
authorized by the statute, under which the owner of 
lands may recover possession where the possession is 
unlawfully withheld. Forcible detainer is not an ac- 
tion of tort. Atan early day this doctrine was an- 
nounced in Robinson v. Crummer, 5 Gil. 222. It is 
there said: ‘‘At common law, the party was liable to 
indictment, and might be convicted of either a forci- 
ble entry or a forcible detainer, each being considered 
a distinct offense. Not so under our statute. The 
proceeding is purely a civil remedy, the sole object of 
which is to regain the possession that has been in- 
vaded.”’ 

If it be true that a judgment could not be confessed 


under a cognovit in forcible detainer at common law 


upon the ground that the action was a tort, that fact 
does not, in my judgment, establish the doctrine that 
a judgment could not be entered under a cognovit in 
forcible detainer, as thataction is known and recog- 
nized under our statute. <A cognovit to confess a judg- 
ment on a note, bond or contract for a debt may be 
given, and a judgment rendered under such a cognovit 
has always been regarded as valid and binding. If 
binding and obligatory on a contract to pay money, 
why not on a contract to surrender possession of alot 
or tract of land? A judgment rendered on a note or 
bond grows out of a breach of contract. So too a judg- 
ment for forcible detainer grows out of a breach of 
contract; and, if a cognovit to render judgment in the 
one case may be sustained upon principle, I see no 
reason why it may not in the other. 

Again, in Fabri v. Bryan, 80 Ill. 182, this court held 
that, where a lease contains alicense to the landlord 
to enter into possession of the leased premises without 
process of law, and expel and remove the tenant, and 
use such force as may be necessary in doing so, the 
landlord may enter and remove the tenant after the 
expiration of the term, and the tenant cannot main- 
tain an action of trespass against the landlord. If, as 
held, the tenant may make a lawful contract with the 
landlord, under which the latter may enter and re- 
move the tenant, what principle of law forbids the 
tenant from incorporating in a lease a provision under 
which, upon default of surrendering possession at the 
end of the term, a judgment for possession may be 
confessed in a court of competent jurisdiction ? 


WILKIN, J. I concur in the views expressed by 
Chief Justice Craig. 
MAGRUDFR, J. I concur in the dissenting opinion 
of Chief Justice Craig. 
—_—$_$__4—___—. 


CONSPIRACY —TO KEEP UP RATE OF 
FREIGHT — ENGROSSING PARTICULAR 
TRADE. 


QUEEN’S BENCH DIVISION, AUG. 11, 1888 


Mocut STEAMSHIP Co., LIMITED, v. McGREGOR.* 
The defendants, who were firms of ship-owners trading be- 
tween China and Europe, with a view to obtaining for 
themselves a monopoly of the homeward tea trade, and 
thereby keeping up the rate of freight, formed them- 
selves into an association, and offered to such merchants 


* L. R., 21 Q. B. Div. 544, 
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and shippers in China as shipped their tea exclusively in 
vessels belonging to members of the association a rebate 
of five per cent on all freights paid by them. The 
plaintiffs, who were rival ship-owners, trading between 
China and Europe, were excluded by the defendants from 
all the benefits of the association, and in consequence of 
such exclusion sustained damage. 

Held, that the association, being formed by the defendants 
with the view of keeping the trade in their own hands, 
and not with the intention of ruining the trade of the 
plaintiffs, or through any personal malice or ill will 
toward them, was not unlawful, and that no action for a 
conspiracy was maintainable. 


Nee tried before Lord Coleridge, C. J., without 
+ a jury, in which the plaintiffs claimed damages 
for a conspiracy to prevent them from carrying on 
their trade between London and China, and an in- 
junction against the continuance of the alleged 
’ wrongtul acts. 

The plaintiffs were a shipping company incorporated 
for the purpose of acquiring shares in certain steam- 
ships—the Sikh, Afghan, Pathan and Ghazee—and be- 
eame the owners ofa large number of shares in these 
ships, which were built for and employed in the 
China and Australian trades. The defendants were 
an associated body of ship-owners trading (among 
other places) between China and London, who 
formed themselves into a conference or association for 
the purpose of keeping upthe rate of freights in the 
tea trade between China and EHurope, and securing 
that trade to themselves by allowing a rebate of five 
per cent on all freights paid by shippers who shipped 
tea from Europe in conference vessels only. The de- 
fendants alleged (and as is found in the judgment, 
truly alleged), that the large profits derived from the 
tea freights alone enabled them to keep up a regular 
line of communication all the year round between 
England and China, and that without a practical mo- 
nopoly of the tea trade they must cease todo so. The 
plaintiffs were admitted to the benefits of this confer- 
ence for the season of 1884, when the following circu- 
lar was widely distributed by the defendants among 
the merchants engaged in the Chinatrade: 


“SHANGHAT, 10th May, 1884. 

‘To those exporters who confine their shipments of 
tea and general cargo from China to Europe (not in- 
eluding the Mediterranean and Black Sea ports) to 
the P. & O. Steam Navigation Co.’s, Messagerie Mari- 
time Co.’s, Ocean Steamship Co.’s, Glen, Castle, Shire, 
and Ben lines, and to the steamships Oopack and 
Ningchow, we shall be happy to allow a rebate of five 
per cent on the freight charged. 

‘« Exporters claiming the returns will be required to 
sign a declaration that they have not made nor been 
interested in any shipments of tea or general cargo to 
Europe (excepting the ports above named) by any other 
than the said lines. 

‘‘Shipments by the steamships Afghan, Pathan and 
Ghazee on their present voyage from Hankow will not 
prejudice claims for returns. 

‘*Kach line to be responsible for its own returns 
only, which will be payable half-yearly, commencing 
30th October next. 

‘‘Shipments by an outside steamer at any of the 
ports in China or at Hong Kong will exclude the firm 
making such shipments from participation in the re- 
turn during the whole six-monthly period within 
which they have heen made, even although its other 
brauches may have given entire support to the above 
lines. 

‘*The foregoing agreement on our part to be in force 
from the present date till 30th April, 1886.” 


In May, 1885, the defendants issued and widely dis- 
tributed among the merchants in the China trade the 


fiiewiie binocular hitch Hat ene effect of eebindtitt 
the plaintiffs from the benefits of the couference: 


“ SHANGHAT, llth May, 1885. 

“Referring to our circular dated 10th May, 1884, we 
beg to remind you that shipments for London by the 
steamships Pathan, Afghan and Aberdeen, or by other 
non-conference steamers at any of the ports in China 
ovat Hong Kong, will exclude the firm making such 
shipments from participation in the return during the 
whole six-mouthly period in which they have been 
made, even although the firm elsewhere may have 
given exclusive support tu the conference lines.” 


The plaintiffs by theirstatement of claim alleged a 
conspiracy on the part of the defendants to prevent 
the plaintiffs from obtaining cargoes for their steamers, 
such conspiracy consisting in a combination and 
agreement amongst the defendants, having by reason 
of such combination and agreement control of the 
homeward shipping trade, pursuant to which combi- 
nationand agreement shippers were bribed, coerced 
and induced to agree to forbear, and to forbear, from 
shipping cargoes by the plaintiffs’ steamers. In the 
alternative, the conspiracy was alleged to consist of a 
combination and agreement amongst the defendants, 
pursuant to which the defendants, with intent to in- 
jure the plaintiffs and prevent them obtaining car- 
goes for their steamers, agreed to refuse, and refused, 
to accept cargoes from shippers except upon the terms 
that the shippers should not ship any cargoes by the 
plaintiffs’ steamers, and by threats of stopping the 
shipment of homeward cargoes altogether, which they 
had the power and intended to carry into effect, pre- 
vented shippers from shipping cargoes by plaintiffs’ 
steamers. It is unnecessary for the purposes of this — 
report to set out the defense except to say that the de- 
fendants denied the alleged conspiracy and combina- 
tion, and further contended that the statement of 
claim disclosed no cause of action. 


Sir Henry James, Q. C., Crump, Y. C., Barnes, Q. C., 
and Sims Williams, for plaintiffs. 


Sir Charles Russell, Q. C., Sir Horace Davey, Q. C., 
Finlay, Q. C., and Pollard, for defendants. 


LORD COLERIDGE, C. J. This case has stood over 
from causes not under my control for much longer 
than I could have desired, but at last I am able to 
give my opinion in it. 

The plaintiffs are a company of ship-owners trading, 
or desirous of trading, between Australia and this 
country, taking China by the way; and desirous in 
particular of sharing in the transport of what has been 
called the ‘‘ tea harvest,’’ the time of which is in the 
late spring and early summer months, and the places 
for loading which, as far as this case is concerned, are 
Shanghai at the mouth of the Yangtze-kiang and Han- 
kow, a place about 600 miles up the stream of that 
great river. The defendants are a number of great 
ship-owners, companies and private partnerships, 
trading for the most part from this country to China, 
and from China to this country direct, and who being 
desirous to keep this very valuable trade in their own 
hands, and to prevent if they can the lowering of 
freight (the ruinous lowering, as they contend) which 
must follow, as they say, from absolutely unrestricted 
competition, entered into what they call a conference 
for the purpose of working the homeward trade, by 
offering a rebate of five per cent upon all freights paid 
by the shippers to the conference vessels, such rebate 
not to be paid to any shipper who shipped any tea at 
Shanghai or Hankow (the rebate was not confined to 
these ports, but I think that an immaterial circum- 
stance) in any vessels but those belonging to the con- 
ference. The agreement between the members of the 
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conference was entered into in April, 1884; and during 
that year the now plaintiffs were admitted to share in 
its benefits. They were excluded in 1885. They re- 
fused to acquiesce in the exclusion, and a commercial 
conflict was the result, in which, as I understand, both 
sides suffered heavily, and it is for the loss 
which the plaintiffs say they suffered by the pro- 
ceedings of the conference, who they allege ‘bribed, 
coerced and induced ”’ shippers to forbear from ship- 
ping cargoes in the plaintiffs’ vessels, that this action 
is brought. The question is, will the action lie? If I 
hold that it will, the damages are to be inquired into 
and settled elsewhere. 

It may perhaps be material; at all events I desire_to 
show that I have not forgotten that there is from the 
defendants’ point of view some moral and sensible de- 
fense for their conduct, whatever legal view may at 
last be taken of it. They run, or at the time of the 
conference they did run, steamers regularly all the 
year round from England to China and back again, 
conferring, as they say, thereby a considerable benefit 
on the mercantile community of both countries. Fur- 
ther they allege, and [ think upon the evidence before 
me truly allege, that they could not do this at a profit, 
and that they would therefore probably cease to do it 
at all, unless they can practically monopolize the car- 
rying trade of the tea at Shanghai and Hankow dur- 
ing the Chinatea harvest. It is the large profit they 
make by keeping up the rate of tea freights, so to call 
them, which enables them to give a regular line of 
communication during the other months of the year. 
They contend therefore that what they did by the 
rules of the conference was not purely selfish, though 
of course self-interest guided them, but that there 
were real and large public benefits accruing to the in- 
habitants of Chinaand England from the course which 
they pursued. Ithink there is ground for this con- 
tention, and it should be kept in mind. 

The complaint then is this: that the defendants un- 
lawfully combined or conspired to prevent the plain- 
tiffs from carrying on their trade, that they did pre- 
vent them by the use of unlawful means in further- 
ance of such unlawful combination or conspiracy, and 
that from such unlawful combination or conspiracy 
therefore damage has resulted to the plaintiffs. 

The defendants answer that neither was their com- 
bination unlawful in itself, nor were any unlawful 
means used in furtherance of it; but that the damage, 
if any, to the plaintiffs was the necessary and inevitable 
result of the defendants carrying on their lawful trade 
in a lawful manner. 

These are the contentions on the two sides. Is there 
any thing in the law applicable to this subject in 
which they are agreed? In the statement of the law, 
as might be expected from the counsel who argued the 
case, there was often a close apparent agreement; but 
when it came to the application of it, the same words 
were evidently not always used on both sides in the 
same sense. I have carefully read over again and con- 
sidered the arguments, and it seems to me it will be 
better that I should endeavor toa state what I conceive 
to be the law upon the matter in dispute, and then ap- 
ply it to the facts before me, which as most of them 
depended upon written documents, can hardly be said 
to be much disputed. 

It cannot be, nor indeed was it, denied that in order 
to found this action there must be an element of un- 
lawfulness in the combination on which it is founded, 
and that this element of unlawfulness must exist 
alike whether the combination is the subject of an 
indictment or the subject of an action. But inan in- 
dictment it suffices if the combination exists and is 
unlawful, because it is the combination itself which 
is mischievous, and which gives the public an inter- 
est to interfere by indictment. Nothing need be act- 


ually done in furtherance of it. In the Bridgewater 
Case (unreported), referred to at the bar, and in which 
I was counsel, nothing was done in fact; yet a gentle- 
man was convicted because he had entered into an un- 
lawful combination, from which almost on the spot 
he withdrew, and witbdrew altogether. No one was 
harmed, but the public offense wascomplete. This is 
in accordance with the express words of Bayley, J., in 
Rex v. de Berenger, 3M. &S. 67, at p. 76. It is otherwise 
in wcivil action: it is the damage which results from 
the unlawful combination itself with which the civil 
action is concerned. It is not every combination 
which is unlawful, and if the combination is lawful— 
that is to say, is foralawful end pursued by lawful 
means, or being unlawful, there is no damage from it 
to the plaintiff, the action will not lie. In these last 
sentences damage means legal injury; mere loss or 
disadvantage will not sustain the action. 

Once more, to state the proposition somewhat dif- 
ferently with a view to some of the arguments ad- 
dressed to me, the law may be put thus. If the com- 
bination is unlawful, then the parties to it commit a 
misdemeanor, and are offenders against the State; 
and if as the result of such unlawful combination and 
misdemeanor, a private person receives a private in- 
jury, that gives such person aright of private action. 

It is therefore no doubt necessary to consider the 
object of the combination as well as the means em- 
ployed to effect the object, in order to determine the 
legality or illegality of the combination. And in this 
case it is clear that if the object were unlawful, or if 
the object were lawful but the means employed to ef- 
fect it were unlawful, and if there were a combination 
either to effect the unlawful object or to use the un- 
lawful means, then the combination was unlawful, 
then those who formed it were misdemeanants, and a 
person injured by their misdemeanor has an action in 
respect of his injury. 

If this statement of the law, clear asI hope, be also 
accurate, as I believe, there is no need to enter into 
the historical inquiry as to how the action on the case 
in the nature of a conspiracy grew out of the old, and 
for many years disused, writ of conspiracy, which was 
very limited in its operation, and the judgment in 
which was followed by very terrible consequences. 
Those who desire to follow out an interesting but 
otiose inquiry, may find all the materials for it in 
Fitzherbert de Natur& Brevium, at page 260 of the 
edition of 1750, enriched with Lord Hale’s notes, and 
in the judgment of Lord Holt in Saville v. Roberts, re- 
ported in various books, but best and most fully in 1 
Lord Raymond, p. 374, and very well in Carthew, p. 416, 
where especially the distinction between the ordinary 
judgment inan action on the case and a villainous 
judgment, as explained in Jacob’s and Tomlins’ Dic- 
tionaries, is pointed out and insisted on. The whole 
law on this subject may be found in a most convenient 
form in the notes to Hutchins v. Hutchins, 7 Hill, 104, 
a case decided in the Supreme Court of the State of 
New York in 1845, and published by Mr. Melville Bige- | 
low in his very valuable collection of Leading Cases on 
the Law of Torts, at page 207 (I cite from the Boston 
edition of 1875). The first paragraph of the judgment 
of Nelson, C. J., in that case contains an admirable 
statement of the law; and Buller’s Nisi Prius, pp. 18a 
and 14, and Selwyn’s Nisi Prius, p. 1062, may be use- 
fully referred to, and the note to Skinner v. Gunton, 1 
Wms. Saund. (ed. 1845) 229, and Termes de la Ley, tit. 
“*Conspiracy.’”* 

It will appear from the statement which I have given 
of what I believe to be the law, that I cannot assent 
without some qualification to the propositions which 
were pressed upon me by the learned counsel for the 
contending parties in this case. For the same reason 
I do not propose to enter into a detailed examination 
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of the many cases which were cited in argument. 
I believe, that fairly considered and rightly looked at, 
every case, including the much-canvassed one of Rex 
v. Turner, 138 Hast, 228, will be found to be consistent 
with the principles I have stated, although there are 
isolated dicta of very great judges, probably in their 
actual terms—if the terms are rightly reported—going 
beyond the law, certainly quite at variance with each 
other. 

On one side are extreme cases, such as Keble v. 
Hickringill, 11 Mod. 74, 131, in which at first Lord Holt 
doubted, but finally gave judgment for the plaintiff; 
and Reg. v. Druitt, 10 Cox C. C. 592, in which, unless he 
is misreported, Bramwell, B., said he thought a com- 
bination to treat aman with ‘black looks” was an 
indictable misdemeanor (a decision, if it be one, 
which might assuredly land us in unexpected and sin- 
gular results); andthe very broad dictum of Pratt, C. 
J., in Rew v. Journeyman Tailors of Cambridge, 8 Mod. 
11, that ‘‘a conspiracy of any kind is illegal, though the 
matter they conspired about might have been quite law- 
fulforthem to do.’’ These are perhaps as extreme as 
can be found on oneside; on the other is the questioned 
and possibly overruled case of Rex v. Turner, 13 Enst, 
228, decided by Lord Ellenborough, C. J., and Grose, 
Le Blanc and Bayley, JJ. The view which Lord EI- 
lenborough took of the facts of that case appears 
rather from his interlocutory observation at page 250 
than from his judgment on the page following. It is 
difficult not to acquiesce in the good sense of Lord EI- 
lenborough’s observations, and speaking, as I wish, and 
indeed ought to speak, with grateful respect of Lord 
Campbell, I do not feelso sure that Lord Ellenborough 
was wrong simply because Lord Campbell, in Reg. v. 
Rowlands, 17 Q. B. D. 671, at p. 686, says he has no doubt 
it was so. Be thatas it may, and if Lord HEllenbor- 
ough and the court did wrongly apply the principles 
of law in Rex v. Turner, 18 East, 228, the principles are 
clearly and forcibly stated in accordance with what I 
have endeavored to express by Lord Ellenborough him- 
self. The case of Rex v. Eccles, 1 Leach C. C. 274, be- 
fore Lord Mansfield, C. J., Willes and Buller, JJ., 
turned upon pleading; the motion was in arrest of 
judgment; the decision was that after verdict the in- 
dictment was good; and the case itself is expressly 
commented on, explained and distinguished by Lord 
Ellenboroughin Rex v. Turner, 13 East, 228. 

There were a number of cases, of which Winsmore v. 
Greenbank, Willes, 577; Lumley v. Gye, 2K. & B. 216, 
and Bowen v. Hall, 6 Q. B. D. 333, were examples, in 
which the question of conspiracy did not arise; but 
they were cited to show what cases of interference 
with what sort of contracts had been held actionable 
by the courts at the suit of one individual against an- 
other. Now all these cases bind me sitting here, and 
I neither question nor desire to evade their authority. 
But they do not help me much. Ido not doubt the 
acts done by the defendants here,if done wrongfully 
and maliciously, or if done in furtherance ofa wrong- 
fulor malicious combination, would be ground for an 
action on the case at the suit of one who suffiered in- 
jury from them. The question comes at last to this, 
what was the character of these acts,and what was 
the motive of the defendants in doingthem? The de- 
fendants are traders with enormous sums of money 
embarked in their adventures, and naturally and al- 
lowably desirous to reap a profit from their trade. 
They have a right to push their lawful trade by all law- 
ful means. They have aright to endeavor by lawful 
means to keep their trade in their own hands, and by 
the same means to exclude others from its benefits if 
they can. Amongst lawful means is certainly in- 
cluded the inducing by profitable offers customers to 
deal with them ratherthan with their rivals. It fol- 
lows that they may, if they think fit, endeavor to in- 





duce customers to deal with them exclusively by giv- 
ing notice that only to exclusive customers will they 
give the advantage of their profitable offers. Ido not 
think it matters that the withdrawal of the advan- 
tages is out of all proportion to the injury on those 
who withdraw them by the customers, who decline to 
deal exclusively with them, dealing with other trad- 
ers. It isa bargain which persons in the position of 
the defendants here had a right to make, and those 
whoare parties to the bargain must take it or leave it 
asa whole. Of coercion, of bribing, I see no evidence; 
of inducing, in the.sense in which that word is used in 
the class of cases to which Lumley v. Gye, 2 KE. & B. 
216, belongs, I see none either. 

One word in passing only on the contention that this 
combination of the defendants was unlawful because 
it was in restraint of trade. It seems to me it was no 
more in restraint of trade, as that phrase is used for 
the purpose of avoiding contracts, than if two tailors 
in a village agreed to give their customers five per 
cent off their bills at Christmas on condition of their 
customers dealing with them and with them only. Re- 
straint of trade, with deference, has inits legal sense 
nothing to do with this question. 

But it issaid that the motive of these acts was to 
ruin the plaintiffs, and that such a motive, it was held, 
will render the combination itself wrongful and ma- 
licious, and that if damage has resulted to the plain- 
tiffs an action will lie. I concede that if the premises 
are established the conclusion follows. It is too late 
to dispute, if I desired it, as I do not, that a wrongful 
and malicious combination to ruin a man in his trade 
may be ground for such an action as this. Was then 
this combination such? Theanswer to this question 
has given me much trouble, and I confess to the weak- 
ness of having long doubted and hesitated before I 
could makeup my mind. There can be no doubt that 
the defendants were determined, if they could, to ex- 
clude the plaintiffs from this trade. Strong expres- 
sions were drawn from some of them in cross-exami- 
nation, and the telegrams and letters showed the im. 
portance they attached to the matter, their resolute 
purpose to exclude the plaintiffs if they could, and to 
do so withoutany consideration for the resultsto the 
plaintiffs, if they were successfully excluded. This, I 
think, is made out, and I think no more is made out 
than this. Isthisenough? It must be remembered that 
all trade is and must bein a sense selfish; trade not 
being infinite, nay the trade of a particular place or 
district being possibly very limited, what one man 
gains another loses. In the hand to hand war of com- 
merce, as in the conflicts of public life, whether at the 
bar, in Parliament, in medicine, in engineering (I 
give examplesjonly), men fight on without much 
thought of others, except a desire to excel or to defeat 
them. Very lofty minds, like Sir Philip Sidney with 
his cup of water, will not stoop to take an advantage 
if they think another wants it more. Our age, in 
spite of high authority to the contrary, is not without 
its Sir Philip Sidneys; but these are counsels of per- 
fection which it would be silly indeed to make the 
measure of the rough business of the world as pur- 
sued by ordinary men of business. The line is in 
words difficult tu draw, but I cannot see that these 
defendants have infact passed the line which sepa- 
rates the reasonable and legitimate selfishness of trad- 
ers from wrong and malice. In 1884 they admitted 
the plaintiffs to their conference; in 1885 they ex- 
cluded them, and they were determined no doubt, if 
they could, to make the exclusion complete and effect- 
ive, not from any personal malice or ill will to the 
plaintiffs as individuals, but because they were deter- 
mined, if they could, to keep the trade to themselves ; 
and if they permitted persons in the position of the 
plaintiffs tocome in and share it they thought, and 
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honestly, and as itturns out, correctly thought, that 
fora time at least there would be an end of their 
gains. 

The plaintiffs’ conduct cannot affect their right of ac- 
tion, if they have it; butit is impossible not to observe 
that they were as reckless of consequences in regard 
to the defendants as they accuse the defendants of 
being in regard to themselves; they were as deter- 
mined to break in as the defendants were to shut out, 
and they made their threats of smashing freights and 
injuring the defendants, a mode of rather forcible sua- 
sion to the defendants to let them into the conference. 
If they have their right of action, why they have it; 
if they haveit not, their own conduct disentitles them 
to much sympathy. 

On the whole I come to the conclusion that the com- 
bination was not wrongful and malicious, and that the 
defendants were not guilty of a misdemeanor. I think 
that the acts done in pursuance of the combination 
were not unlawful, not wrongful, not malicious; and 
that therefore the defendants are entitled to my 
judgment. 

Judgment for the defendants. 





NEW YORK COURT OF APPEALS ABSTRACT. 


ABATEMENT AND REVIVAL—REVIVAL AGAINST FOR- 
EIGN ADMINISTRATOR—SUBSTITUTION OF PERSONAL 
REPRESENTATIVE—MOTION TO REVIVE—SECURITY FOR 
COSTS—INEXCUSABLE DELAY.— (1) An action against a 
resident of another State should not be revived, on 
his death, against his administrator appointed in that 
State, administration not having been granted in this 
State. The remedy against a foreign administrator 
in his representative character to charge the assets of 
his intestate for a debt or liability of the decedent, is 
governed by the law of the jurisdiction where he was 
appointed, and must be pursued in the legal tribunals 
of the State or country where the decedent resided at 
the time of his death, and where administration was 
granted. Story Confl. Law, § 518; Schouler Ex’rs, 
§ 173; Petersen v. Bank, 32 N. Y. 21; Hedenberg v. 
Hedenberg, 46 Conn. 30. Whatever qualifications to 
this rule may exist, they proceed upon special reasons, 
and are not material to the present controversy. The 
question is therefore narrowed to the alleged right of 
the plaintiff to arevivor or continuance against the 
representatives of Park. It is conceded that the cause 
of action survived the death of the defendants Park 
and Baxter. The authorities on this point are con- 
clusive. Haight v. Hayt,19 N. Y. 464; Bank v. Mott, 
27 id. 633; Brackett v. Griswold, 103 id. 425. The action 
therefore did not abate on their death. Code, § 755. 
But their death rendered it necessary that the plaintiff 
should apply to the court for an order to continue the 
action against their representatives, if he desired to 
proceed. If but one of the defendants had died, their 
liability being both joint and several, the plaintiff 
could have proceeded against the survivor without 
bringing in the representatives of the deceased co-de- 
fendant. (2) Under section 755 of the New York Code 
of Civil Procedure, declaring that ‘‘an action does 
not abate by any event if the cause of action survives,”’ 
the plaintiff in such an action, on the death of the de- 
fendant, is entitled to have the action continued 
against the representatives, though the case is not 
within the following sections, which are designed 
merely to settle the rule of survivorship in certain 
cases, and not to limit to the cases therein specified the 
power of continuing actions. This section was con- 
sidered in Coit v. Campbell, 82 N. Y. 517; and although 
the case was decided on another ground, the learned 
judge who wrote in that case was of opinion that the 





mandatory language of the section related to the mode 
of relief, and that it did not preclude the courtin an 
equity case from denying an application made under 
that section, upon grounds which according to the 
rules of courts of equity would have constituted a 
good defense to a bill of revivor. But whatever may 
be the true construction of that section it has no ap- 
plication here. The defendant Park was not the sole 
defendant. He died before Baxter, and Baxter then 
became sole defendant, and his representatives were 
alone within the provisions of section 757. Coit v. 
Campbell, supra. Nor do the subsequent sections 
have any application. The first clause of section 758 
expresses what probably, without any affirmative en- 
actment, would be the rule, and the second clause re- 
lates to actions on contracts exclusively. Section 759 
seems to relate to equitable actions, and was designed 
to put into statutory form the rule declared by the 
chancellor in Leggett v. Dubois, 2 Paige, 211; White v. 
Buloid, id. 475, and Hoffman v. Tredwell, 6 id. 308. 
But we do not think that the right of a party to the 
continuance of an action by or against the representa- 
tives of a deceased party, where the cause of action 
survives, depends upon the existence of the precise 
circumstances stated in section 757 or the following 
sections. The paramount rule is declared in section 758, 
that an action does not abate by any event, if the cause 
of action survives or continues. The subsequent sec- 
tious seem to have been enacted to meet certain diffi- 
culties occasioned by decisions, and to settle the rule 
of survivorship in certain cases, and not to limit to 
those cases only the power of the court to continue an 
action. Ithad been held that on the death of a sole 
defendant, before any interest had accrued to him, 
the action could only be continued at the option of the 
plaintiff. Keene v. La Farge, 1 Bosw. 671; Souillard 
v. Dias, 9 Paige, 393. Section 757 seems to have been 
enacted to provide a uniform rule on the subject ap- 
plicable to both parties. Section 758 is supposed to 
have made aradical change in the rule theretofore 
adopted by the courts in respect to the survivability 
of acause of action on a joint contract, in case of the 
death of one of the joint contractors, who was asurety. 
Randall v. Sackett, 77 N. Y. 480. (3) But where plain- 
tiff neglected for eight years to comply with an order 
to file security for costs (such neglect being ground for 
dismissal by section 8287 of the New York Code of 
Civil Procedure), a motion to revive and continue the 
action, and for permission to file the bond, made three 
and one-half years after defendants’ death, and ad- 
ministration granted, and after the death of many of 
defendants’ witnesses, should be denied. Nov. 27, 
1888. Lyon v. Park. Opinion by Andrews, J. 


EKJECTMENT—DEFENSES—EVIDENCE—CONSTRUCTION 
OF WILL—TENANCY — OUSTER — GENERAL DENIAL— 
DAMAGES.—-(1) Where the use of one-third of a house 
was devised to the widow, and two-thirds to plaintiffs, 
and the residuary estate to defendant and others, and 
defendant having taken possession of a part of the 
house, ejectment was brought against him, evidence 
that the widow waived the provisions for her inthe 
will, which were declared to be in lieu of dower, aud 
claimed dower, and that provisions in lieu of those of 
the will were made for her by the court, is admissible; 
as her third thereby came underthe operation of the 
residuary devise. (2) Plaintiffs having failed to prove 
an actual ouster or a total denial of her right, were not 
entitled to recover, section 1515 of the New York Code 
of Civil Procedure requiring such proof in ejectment 
between tenants in common, and a general denial in 
the answer does not aid plaintiffs’ case. (3) If entitled 
to recover any thing, plaintiffs could recover dam- 
ages for withholding possession, but not beyond the 
time of the surrender of the premises. Nov. 27, 1888. 
Gilman v. Gilman. Opinion by Danforth, J. 


THE ALBANY LAW JOURNAL. 


dD 








GUARANTY — DEATH OF GUARANTOR — EFFECT — 


AGENT—FAILURE TO DISCLOSE PRINCIPAL.—(1)A guar- 
aunty by one selling stock that the purchaser shall re- 
ceive dividends thereon equal to acertain percentage, 
and that he will make good any deficiency, is not ter- 
minated by the guarantor’s death unless it is so ex- 
pressed. Lloyds v. Harper, 16 Ch. Div. 290. (2) One 
who sells stock, and guaranties tothe purchaser that 
he will make upany deficit in dividends to a certain 
percentage, is not a mere surety, even though he is 
selling for another, if he does not disclose his princi- 
pal’s name; nor is heasurety for the corporation, it be- 
ing under no obligation to its stockholders to declare 
dividends of any amount. Cobb v. Knapp, 71 N. Y. 
348; Getty v. Binsse, 49 id. 885. Nov. 27, 1888. Ker- 
nochan v. Murray. Opinion by Andrews, J. 


MARRIAGE — DOWER— DEVISE IN LIEU OF — IN- 
DEMNITY — WILL -— CONSTRUCTION — AMBIGUITIES. — 
(1) A widow is not entitled to indemnity from the 
estate for a mortgage executed before her mar- 
riage on land devised to her in lieu of dower; section 
4of the Revised Statutes of New York, page 749, pro- 
viding that the devisee shall satisfy a mortgage on the 
land devised, without resorting to the personal repre- 
sentatives, unless the will directs to the contrary. 1 
Revised Statutes, section 4, relating to the right to 
dower in lands mortgaged before marriage as against 
all but the mortgagee, and the direction inthe will for 
the payment of debts as soon as convenient, do not 
affect the question. (2) Testator directed that his es- 
tate be invested, and the interest paid to the widow; 
that his interest in a partnership should remain in it 
at interest, which should likewise be paid to ber; 
that on her marriage or death the estate should be di- 
vided into equal shares, which should be distributed 
to defendants. The assets amounted to $30,000, of 
which $20,000 were in the partnership, and the liabili- 
ties and a preferred legacy amounted to $5,000. Held, 
that the widow was entitled to the use of the whole 
estate, deducting the $5,000, notwithstanding a fur- 
ther direction for the payment of a certain proportion 
of the legacies to defendants, amounting to $11,000, as 
soon as convenient after testator’s death. Nov. 27, 
1888. Meyer v. Cahen. Opinion by Peckham, J. 


MorTGAGE—FORECLOSURE—FAILURE TO PRODUCE 
BOND—DELIVERY TO THIRD PERSON—DEATH OF MORT- 
GAGEE — VALIDITY — FRAUD — APPEAL— WEIGHT OF 
EVIDENCE.—(1) Failure to produce the bond secured is 
not fatal toan action to foreclose a mortgage, where 
the mortgage itself expressly admits the indebtedness, 
contains a covenant to pay the sum due, and author- 
izes foreclosures in case of default; and the existence 
of a bond, though alleged in the mortgage, is dis- 
proved by the positive testimony of the mortgagor. 
It is only, we think, when a bond is shown to have 
accompanied a mortgage, and contains the only appar- 
ent evidence of the debt to which the mortgage is col- 
lateral, that is must be produced, or its non-production 
accounted for on the trial. The theory upon which this 
is required is that the possession of the collateral secur- 
ity alone furnishes no conclusive evidence of the owner- 
ship of the debt secured thereby, as itis the mere in- 
cident of the bond, and non constat, the bond may 
have been transferred to another party, who in that 
event would be entitled to the possession of the collat- 
eral security. Merritt v. Bartholick, 36 N. Y. 44; 
Langdon v. Buel, 9 Wend. 80. The reason of the rule 
wholly fails when there has never been a bond, or 
when the existence of and liability for the debt se- 
cured is proved by the admissions and covenants 
contained in the mortgage. (2) A debtor executed a 
mortgage to a creditor, and delivered it toathird per- 
son, with the expectation that it would be delivered 
to the creditor, and constitutean operative security ; 


the person receiving itcaused it to be recorded, and 
the mortgagee died within ashort time. Held, that 
the delivery to the third person was a delivery to the 
mortgagee, and acceptance will be presumed. The 
head-note in Church v. Gilman, 15 Wend. 656, states 
the law of that case as follows: ‘‘ Delivery is essential 
to the validity of adeed; but the delivery need not be 
to the grantee in person. It isenoughif the deed be 
delivered to a third person for the use of the grantee. 
Ifthe delivery to the third person be absolute, the 
grantor not reserving any future control over the 
deed, the estate passes; the assent of the grantee to 
accept the conveyance being presumed from the fact 
that the conveyance is beneficial to him.’’ The doc- 
trines of this case were recognized in the case of Gif- 
ford v. Corrigan, 105 N. Y. 223. See also Elsey v. Met- 
calf, 1 Denio, 823. It was said in Jackson v. Perkins, 
2 Wend. 3817, ‘Sa recorded deed may be used as evi- 
dence without further proof. * * * Proof of the 
due execution of a deed, and of its having been re- 
corded, is perhaps prima facie evidence of its deliv- 
ery.”’ Butit was further said that this presumption 
might be rebutted by the grantee. In Tompkins v. 
Wheeler, 16 Pet. 118, it was said in reference to an as- 
signment for the benefit of creditors: ‘‘This deed is 
absolute upon its face, without any condition what- 
ever attached to it; and being for the benefit of the 
grantees, the presumption of law is, inthe absence of 
allevidence to the contrary, that the grantees ac- 
cepted the deed.” And it was further said: ‘‘It is 
laid down in Sheppard’s Touchstone, 58, that if a deed 
be delivered to a stranger for the use of the grantee, 
without any condition annexed, making it an escrow, 
it is a delivery to the grantee.’’ See also Doe v. 
Knight, 5 Barn. & C. 692. Thechancellor said in Lady 
Superior v. McNamara, 3 Barb. Ch. 878: ‘‘A deed may 
be delivered to a stravger for the grantee named 
therein, without any special authority from the gran- 
tee to receive itfor him; and if the grantee assents to 
itafterward, the deedis valid from the time of the 
original delivery. Omnis ratihabitio retro trahitur et 
mandato seu licentia equiparatur. Wing. Max. 485. It 
is upon this principle that it has frequently been held 
that a delivery ofa deed to the proper recording offi- 
cer to be recorded, if intended to vest the title imme- 
diately or absolutely in the grantee, either as a trustee 
or otherwise, is a valid delivery if not afterward dis- 
sented from by the grantee.’’ In Lawrence v. Farley, 
24 Hun, 293, it was held ‘‘that in the absence of any 
evidence to the contrary, the fact that the instrument 
was found upon the record duly acknowledged or at- 
tested was prima facie evidence of its delivery.’’ In 
Fisher v. Hall, 41 N. Y. 421, the opinion states that ‘‘it 
is not necessary that the grantee, or his agent or ser- 
vant, should be present at the execution in order to 
have such a delivery of the instrument made as will 
give it operative vitality and effect. But it is neces- 
sary that it should be placed within the power of 
some other person for the grantee’s use, or that the 
grantor shall unequivocally indicate it to be his inten- 
tion that the instrument shall take effect as a convey- 
ance of the property in order to have it produce that 
result.”’ In Rathbun v. Rathbun, 6 Barb. 103, the late 
Judge Allen, writing the opinion, said, in a case where 
the plaintiff had executed a deed to his father of his 
own volition, and without the knowledge of the latter, 
and delivered it to the county clerk for record, that 
‘its delivery to the clerk of the county for the use of 
the defendant was a perfect delivery by the plaintiff, 
and upon acceptance by the defendant, the deed took 
effect from the time of such delivery.” See Jackson 
v. Bodle, 20 Johns. 187. The presumption of delivery 
arising from the recording of a deed by a grantor is 
assumed by Church, C. J., in Knolls v. Barnhart, 71 N. 
Y. 474. See also Moore v. Giles, 49 Conn. 570. (3) A 
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mortgage given by a fraudulent grantee, at the re- 
quest of his grantor, to a creditor of the grantor, to se- 
cure his debt, may be enforced by the mortgagee, no 
rights of creditors, purchasers or incumbrancers hav- 
ing intervened; and a fraudulent deed of the 
same land given by the mortgagor, and recorded after 
the mortgage was recorded, has no effect as against 
the mortgage. Murphy v. Briggs, 89 N. Y. 452. (4) 
The fact that full credence was not given by the trial 
court to a witness interested in the case, where his 
testimony was in conflict with legal presumptions, was 
contradicted by disinterested witnesses, and was given 
after the death of the adverse party in interest, is no 
ground of complaint. Indeed the mere fact that a 
witness is the real party to an action, and interested 
in its result, has been deemed sufficient to require its 
credibility to besubmitted as a question of fact, and 
more especially so when the testimony is improbable 
in itself, or inconsistent with other circumstances of 
the case. Honegger v. Wettstein, 94 N. Y. 252; El- 
wood v. Telegraph Co., 45 id. 549; Kavanagh v. Wil- 
son, 70 id. 177; Gildersleeve v. Landon, 73 id. 609. 
There is therefore no reason in the assault made upon 
the judgment growing out of any fact testified to by 
Michael K. Wilson alone. Thetrial court could in the 
exercise of its discretion properly discredit the whole 
or such portions of his evidence as it disbelieved, and 
give credit thereto only so far as it deemed it in har- 
mony with other facts and circumstances of the case. 
Bergen v. Urbahn, 83 N. Y. 49, distinguished. Nov. 
27, 1888. Munoz v. Wilson. Opinion by Ruger, C. J. 


MUNICIPAL CORPORATIONS — ORDINANCE — HEIGHT 
OF BUILDINGS—CONSTITUTIONAL LAW—POLICE POWER 
——-BUILDING LAWSs.—(1) Chapter 454 of the Laws of New 
York of 1885, providing that ‘* the height of all dwell- 
ing-houses and of all houses used or intended to be used 
as dwellings for more than one family” thereafter to be 
erected in New York city shall not exceed eighty feet 
in streets exceeding sixty feet in width, do not apply 
to hotels. According to general usage a dwelling- 
house is not an hotel, and an hotel is not a dwelling- 
house. Sometimes it may be that the word ‘ dwell- 
ing-house’’ should for the purpose of giving the stat- 
ute its intended effect and operation, embrace hotels. 
But such an unusual and extended meaning should 
not be given to the word unless it can be plainly seen 
that such was the legislative intention. Here we have 
no reason to suppose that the Legislature intended 
the act should apply to hotels. As simple, private dwell- 
ing-houses are rarely, if ever, built eighty feet high, 
the main purpose of the act must have been to regu- 
late the height of tenement and apartment houses, 
which are becoming very numerous in New York, which 
are usually built in the midst of dwelling-houses, and 
in which several families live and carry on all the op- 
erations of housekeeping. There is not the same rea- 
son for regulating the height of hotels, not usually 
built in the midst of dwelling-houses, which are mainly 
occupied by temporary adult guests, which are under 
the supervision of one management, and which can 
never become very numerous. While stores, facto- 
ries, warehouses, buildings for offices and numerous 
other buildings may be erected without any restric- 
tion as to height, we can see no reason to suppose that 
the language used in this act was meant to embrace 
hotels, nearly all of which in the city of New York 
have for many years been erected of greater height 
than the limit prescribed in the act. (2) The act is a 
valid exercise of the police power of the State. 
Nov. 27, 1888. People, ex rel. Kemp, v. D’Oench. 
Opinion by Earl, J. 


WILLS—CONSTRUCTION—RIGHTS OF DEVISEES—AD- 
VANCEMENTS—GIFTS.—A_ testator provided that all 
moneys and indebtedness charged in his accounts as 


due to him from any of his children, and as an out- 
standing or unsettled account at the time of his de- 
cease, should be considered part of his estate and de- 
ducted from the child’s share; that no interest should 
be charged upon such indebtedness, except where a 
bond or obligation bearing interest was found; 
and that moneys charged to either of his chil- 
dren in a furniture or allowance account should not be 
included in such indebtedness. Held, that. sums 
which before making a will he had charged as ad- 
vancements, and reckoned as ‘‘amounts due’”’ him, 
and classed as ‘‘unavailable assets,’? Were not 
debts within the meaning of his will, especially where 
by treating them as gifts, the estate would be divided 
equally, while otherwise his daughter would be prac- 
tically disinherited; and thisis so although such sums 
continued to be so charged after he had made a will, es- 
pecially where they were not then, as theretofore, 
added to the balance of his estate to determine the to- 
tal for distribution. Nov. 27, 1888. In re Roberts’ Es- 
tate. Opinion by Finch, J. Ruger, C. J., and Dan- 
forth, J., dissenting. 


DESCENT AND DISTRIBU TION—LEGACY TAX— 
CONTINGENT LEGACIES.—Where a testator devises his 
property to his widow, ‘‘to be used and enjoyed and 
at her disposal during the term of her natural life,”’ 
she takes a life estate with a power to dispose of it 
during her life, and the limitations over, being contin- 
gent on the exercise of such power, and not being ¢ca- 
pable of any reasonably approximate valuation, are 
not subject to taxation under chapter 483, section 2, 
of the Laws of New York of 1885, imposing a tax on 
devises. Nov. 27, 1888. Invre Cager’s Will. Opinion 
by Ruger, C. J. 


WITNESS—COMPETENCY—TRANSACTIONS WITH DE- 
CEDENT-—RELEASE O¥ INTEREST—PROPONENT OF WILL 
—PHYSICIANS AND ATTORNEYS—ATTORNEY EMPLOYED 
TO DRAFT WILL—UNDUE INE LUENCE—GIFT TO ATTOR- 
NEY — INCAPACITY TO MAKE—EVIDENCE—APPEAL— 
REVIEW OF SURROGATE’S DECISION.—(1) Under sec- 
tion 829 of the New York Code of Civil Procedure, 
providing that a party to the proceeding or an inter- 
ested person shall not be examined in his own inter- 
est, against the representative of a deceased person, 
concerning a personal transaction or communication 
with deceased, one who is executor and legatee under 
a will may become competent to testify as to commu- 
nications with testatrix by filing a release of all his in- 
terest as legatee. Re Wilson, 103 N. Y. 374. (2) The 
proponent of a will, though a party to the probate pro- 
ceedings, is not incompetent to testify as to transac- 
tions with testatrix, under section 829 of the New 
York Code of Civil Procedure. Society v. Loveridge, 
TON. Y. 387. (8) The privilege of physicians and attor- 
neys, given by sections 834and 835 of the New York 
Code of Civil Procedure, as to information received in 
the course of their professional employment, applies 
to proceedings to probate a will, and cannot be waived 
after the patient’s or client’s death by her executor or: 
any one else. Westover v. Insurance Co., 99 N. Y. 56; 
Rennihan v. Dennin, 103 id. 573. (4) An attorney, in 
receiving the directions Of one intending to make his 
will, acts in his professional capacity, though he merely 
reduces the directions to writing, without question- 
ing or advising, and is incompetent to testify to any 
information received in that way, under section 835 of 
the New York Code of Civil Procedure, forbidding an 
attorney to disclose a communication made by his 
client to him, or his advice given thereon, in the course 
of his professional employment. (5) No presumption 
of undue influence arises because testatrix’s attorney, 
who drew the will, is givena legacy. Re Smith, 95 N. 
Y. 516. (6) When the testimony produced by contest- 
ants to show incapacity and undue influence is wholly 
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insufficient to that end, the admission of incompetent 
testimony in support of the willis no ground for re- 
versal, since it could merely have gone to prove what 
the law would of itself presume, and section 2545 of 
the New York Code of Civil Procedure provides that 
the decree of asurrogate shall not be reversed for an 
error in admitting or rejecting evidence, unless it ap- 
pears that the exceptant was necessarily prejudiced 
thereby. Re Ross, 87, N. Y. 514; Snyder v. Sherman, 
88 id. 656. Nov. 27, 1888. Loder v. Whelpley. Opin- 


ion by Danforth, J. 
——$—$—$—$_—¢___. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ASSIGNMENT FOR CREDITORS—PREFERENCES TO LA- 
BORERS—CONFLICT OF LAW.—Under section 2014 of 
the General Statutes of South Carolina, providing that 
any assignment for the benefit of creditors made by 
an insolvent debtor, containing a preference of one 
creditor over another, shall be absolutely void, an as- 
signment preferring employees, executed in and by a 
citizen of New York, conveying property in South 
Carolina, is void, though by the law of New York 
such preference was not only permitted, but required; 
and it is immaterial that none of the creditors attacking 
it reside in South Carolina. Upon this question there 
is nolittle conflict of authority elsewhere; but we 
have no decision, so far as we are informed, in this 
State upon that subject. The cases of West v. Tupper, 
1 Bailey, 193; Greene v. Mowry, 2 id. 163; Mitchell v- 
Smith, 3 Strob. 286, and Russell v. Tunno, 11 Rich. 
Law, 303, do decide that a valid assignment, executed 
abroad, willtake precedence over the liens of subse- 
quent attachments taken out in this State, and levied 
upon property here; but none of the assignments un- 
der consideration in those cases contained provisions 
which under the express statute of law of this State 
would render them void. The question therefore 
which we are now called upon to decide, is an open 
one in this State. It seems to us that upon general 
principles the assignment here in question cannot be 
recognized. The Legislature having seen fit to declare 
in the most positive and unqualified terms, that ‘‘ any 
assignment by an insolvent debtor of his or her prop- 
erty, for the benefit of his or her creditors, in which 
any preference or priority is given to any creditor or 
creditors of the said debtor, by the terms of the said 
assignment, over any other creditor or creditors [with 
certain exceptions not applicable to the present case], 
such assignment shall be absolutely null and void, and 
of no effect whatever,’”’ we do not see by what author- 
ity a court, called upon to administer the laws of this 
State, could undertake to declare that an’ assignment 
providing for such preferences was good and valid, 
gave it just as full force and effect as if the Legisla- 
ture had made no such declaration. Surely the courts 
of this State cannot treat that as valid which the Leg- 
islature has expressly declared shall be absolutely null 
and void. The general rule undoubtedly is, that in 
regard to all contracts of which the subject-matter is 
personal property, their validity is to be tested by the 
law of the place where the contract is made. If valid 
there they will be sustained everywhere, upon princi- 
ples of international or inter-State comity. See Story 
Conf. Law, chap. 9; Burrill Assignm., § 302. But to 
this rule there is a well-defined exception, that where 
the contract isin violation of established public policy 
of the State whose courts arecalled upon to enforce 
the contract, especially if it is in violation of some ex- 
press statutory enactment of such State, this rule of 
comity is no longer recognized or acted upon; and in 
such case the contract, though valid where made, can- 
not be enforced in the State in violation of whose laws 





it was made; foras is said by Mr. Justice Davis in 
Green v. Van Buskirk, 7 Wall. 151, ‘‘ this principle of 
comity always yields when the laws and policy of the 
State where the property is located has prescribed a 
different rule of transfer from that of the State where 
the owner lives.’’ This doctrine was subseguently 
recognized and affirmed in the case of Hervey v. Loco- 
motive Works, 93 U. 8. 664. It may be that the lan- 
guage used in those cases is too broad, as perhaps au- 
thorizing the inference that no transfer of personal 
property made by the owner in accordance with the 
laws of the State where he has his domicile will be rec- 
ognized in another State, unless it is made in the man- 
ner prescribed by the laws of the latter State; but 
such was not the point decided in either of those 
cases. The real point decided was that a transfer of 
personal property located in one State by the owner 
in the State of his domicile valid according to the 
laws of that State, but in violation of the laws of the 
State where the property was actually located, could 
not be recognized by the courts of the latter State, 
and that is the extent to which we go. While, as we 
have said, there is some conflict of authority upon this 
subject, our view is sustained by the decisions of 
courts entitled to high consideration. See Warner v. 
Jaffray, 96 N. Y. 248; S. C., 48 Am. Rep. 616; Pierce 
v. O’Brien, 129 Mass. 314; S. C., 37 Am. Rep. 360; 
Paine v. Lester, 44 Conn. 196; S. C., 26 Am. Rep. 442; 
Moore v. Church, 70 Iowa, 208; Stricker v. Tinkham, 
35 Ga. 177; Mason v. Stricker, 387 id. 262, besides the 
two cases above cited from the Supreme Court of the 
United States. Anexamination of the cases which 
have been and may be cited to sustain a contrary view 
will show that some of them, as for example, Butler 
v. Wendell, 57 Mich. 62, rest upon the theory that the 
provisions of the Assignment Act of that State for- 
bidding preferences applies only to assignments made 
within that State, while others draw a distinction be- 
tween the rights of resident and non-resident attach- 
ing creditors, recognizing the priority of a resident at- 
taching creditor over an assignment valid by the law 
of the State where it was executed, but invalid by 
the law of the State where it is sought to be enforced, 
but denying such priority to a non-resident attach- 
ing creditor. Such a distinction we are not inclined 
to recognize, but on the contrary, prefer to adopt the 
language of Danforth, J., in Bank v. Lacombe, 84N.Y. 
367; S. C., 38 Am. Rep. 518: ‘‘The plaintiff, as we have 
seen, although a foreign creditor, is rightfully in our 
courts pursuing a remedy given by our statutes. It 
may enforce that remedy to the same extent, and in 
the same manner, and with the same priority as a citi- 
zen. * * * Once properly in court, and accepted as 
a suitor, neither the law, nor the court administering 
the law, will admit any Gistinction between the citi- 
zen of its own State and that of another. Before the 
law and in its tribunals there can be no preference of 
one over the other.’’ Thetrue rule, as we understand 
it, is that while on principles of comity the transferor 
assignment of personal property located here, made by 
the owner in accordance with the laws of his domi- 
cile, will be recognized here, yet in the language of 
Colt, J., in Pierce v. O’Brien, swpra: *‘There is no 
comity which requires us to give force to laws of an- 
other State which directly conflict with the laws of 
our own.”’ Indeed some of the cases cited by respond- 
ent, as for example, Weider v. Maddox, 66 Tex. 372, 
concede that an assigument of personal property for 
the benefit of creditors, made in accordance with the 
laws of the debtor’s domicile, is good in the State 
where the property is actually located only in the ab- 
sence of express enactment of such State to the con- 
trary. Hence, where as in this case, it is sought to set 
up an assignment directly in conflict with our express 
statutory enactment, and containing provisions which 
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our statute declares shall fender it ‘‘absolutely null 
and void, and of no effect whatsoever,’’ we think it 
clear that no principles of comity require us to recog- 
nize such an assignment, even though it be in strict 
conformity with the law of the debtor’s domicile. S. 
C. Sup. Ct., Oct. 23, 1888. Sheldon v. Blanvelt. Opin- 
ion by Mciver, J. 


CARRIERS—DELAY—ORGANIZED STRIKE.—A railroad 
company is not liable for losses caused by delayed 
freights where the cause of the delay was an organized 
strike and resistance, which neither the railroad com- 
pany nor the civil authorities, which were called upon, 
could control. The law seems to be that where arail- 
road company receives freight for shipment, and its 
employees strike or cease to work for the company, 
the company is still bound to forward the freight 
within a reasonable time; butif this strike is accom- 
panied with vivlence and intimidation, so as to render 
it unsafe to forward the freight, the company is 
thereby relieved from liability for delay in the deliv- 
ery of the freight. The company is bound at all haz- 
ards to deliver freight safely, except in cases of the 
act of God or of the public enemy. It therefore ought 
to be allowed to plead and prove the acts of violence 
and armed and organized resistance of its former em- 
ployees, especially when the resistance is of such a 
character as could not be overcome by the company, 
or controlled by the civil authorities when culled upon 
by it. Geismer v. Railway Co., 102 N. Y. 563, and 
cases there cited. Ga. Sup. Ct., Oct. 10,1888. Haas v. 
Kansas City, Ft. S. & G. R. Co. Opinion by Sim- 
mons, J. 


CRIMINAL LAW—FORGERY— CHARACTER OF INSTRU- 
MENT FORGED.—<An instrument in the following form: 
“Mr. Goldstone Please let Bare Have thesume of $5 
Dollars in Grosses and charge the same to DR F T 
Cook ’’—is not incomplete or unmeaning, without the 
averment of extrinsic facts, and isa subject of forgery. 
The sole question for our decision on this appeal is 
whether the indictment is valid and sufficient without 
innuendo or explanatory averments as to the words 
“bare’’ and ‘‘ grosses’’ used in the alleged forged or- 
der. ‘‘It is an established rule that a written instru- 
ment, to be the subject of forgery, must be such as 
would be valid, if genuine, for the purpose intended. 
If void or invalid upon its face, and it cannot be made 
good by averment, the crime of forgery cannot be 
predicated upon it. In other words, if the instrument 
is absolutely void upon its face, it cannot be made the 
subject of forgery ; butif the legality be doubtful,and by 
proper allegations its Jegality is capable of being shown 
to the court, itis a subject of forgery.” Rollins’ Case, 
22 Tex. App. 548; Anderson v. State, 20 id. 595; State 
v. Briggs, 34 Vt. 503. It seems to be an equally well- 
settled rule that ‘‘a writing, so imperfect and obscure 
that it is unintelligible without reference to extrinsic 
facts, will not supportan indictment for forgery, un- 
less these facts are averred, and by the averment it is 
made apparent that it has the capacity of effecting 
fraud.’’ Hobbs v. State, 75 Ala. 1. In Rembert v. 
State, 53 id. 467, which is the most able discussion of 
the question we have seen, the court says: ‘‘ The fact 
that the paper is incomplete or imperfect in itself, and 
that without the knowledge of extrinsic facts it does 
not appear that it has the vicious capacity, only ren- 
ders it necessary that the indictment should refer to 
the extrinsic facts. In all indictments for forgery at 
common law it was necessary to set out the instru- 
ment, so that it would judicially appear to the court 
thatit was the subject of forgery. When the instru- 
ment is complete, perfect and not void on its face, 
and when it is spoken of as void, illegal in its very 
frame, or innocuous from its character, as in the case 
of the will not properly attested, or the void bill of ex- 





change, or the certificate worthless as evidence, or the 
deed void because of the incapacity of the grantor, its 
criminal character was disclosed to the court. When 
the instrument isimperfect, incomplete, and its real 
meaning and terms are not intelligible from its words 
and figures, but are to be derived from extrinsic facts, 
then when such facts areaverred, ard the instrument, 
its meaning and purport, made intelligible to the court, 
it appears judicially withas much certainty as if the 
extrinsic facts were on the face of the instrument, and 
that set out in hac verba whether it has the vicious ca- 
pacity, and is the subject of forgery.’’ Id., 2 Hawley 
Cr. 141. Again itis saidin the same case: ‘‘Courts 
are very reluctant to pronounce written instruments 
void for mere uncertainty.’’ In arecent case in In- 
diana it was held that ‘‘where in an indictment for 
forgery, the instrument on which the forgery is predi- 
cated is set out, without the averment of extrinsic 
facts explaining it, and it is so uncertain in its terms 
that it is impossible to tell whether it would or would 
not, if genuine, operate as the foundation of another’s 
liability or right, or have any legal effect whatever, 
the indictment is bad, on motion to quash, for not 
stating the offense with sufficient authority.’’ Shan- 
non v. State, 10 N. EK. Rep. 87. Mr. Bishop says: “If 
a writing is 80 incomplete in form as to leave an ap- 
parent uncertainty in law whether it is valid or not, 
asimple charge of forging it fraudulently, etc., does 
not show an offense; but the indictment must set out 
such extrinsic facts as will enable the court to see 
that ifit were genuine it would be valid. When such 
extrinsic circumstances are set out, and also proved at 
the trial, the defendant may be convicted, while with- 
out them it must be discharged.’’ 2 Bish. Cr. Law 
(7th ed.), § 545. Mr. Wharton says: ‘‘ Where an in- 
strument is incomplete on its face, so that as it stands 
it cannot be the basis of any legal liability, then to 
makeit the technical subject of forgery, the indict- 
ment must aver such facts as will invest the instru- 
ment withlegal force. * * * Butif the meaning of 
the transaction can be sufficiently extracted from the 
instrument itself, it will not be necessary to state 
matters of evidence so as to make out more fully the 
charge.’”’ 1 Whart. Cr. Law (8th ed.), $740. Applying 
these principles of law to the validity of the instru- 
ment set out in the indictment, and copied above, 
both with reference toits being a subject of forgery, 
and being sufficiently averred in the allegation of the 
indictment without any explanation of its terms, in 
the light of extrinsic facts, it seems clear to our minds 
that the indictment is sufficient, is not liable to the 
objections arged, and that the motion in arrest of 
judgment was properly overruled. On its face the in- 
strument was an order for merchandise or goods or 
property of some kind, and no explanation or aver- 
ment of extrinsic facts was necessary to show that 
such was its character. Such an indictment, we have 
already seen, may be the subject of forgery. It is 
evidently an order for five dollars’ worth of some- 
thing. What that something was we may not know, | 
but we do know that it was property having value; 
and though not known to us, might doubtless have 
been as well known to defendant, to Dr. Cook, to 
Goldstone, the drawee, and thousands of others, as is 
the word ‘‘groceries’’ known to the commercial 
world. If Goldstone, the drawee, had filled and taken 
up this order, and it had been the genuine act of Cook, 
there can be no question but that Cook would have 
been liable to him for the five dollars. The instru- 
ment, asset out, is neither incomplete, unmeaning nor 
unintelligible, and needed no explanation to make it 
the subject of forgery. Tex. Sup. Ct., Oct. 17, 1888. 
Hendricks v. State. Opinion by White, P. J. 
RAILROADS—STOCK- KILLING—FENCES—DUTY TO RE- 
MOVE SNOW-DRIFTS.—There was evidence tending to 
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prove that the colt,to recover the double value of which 
the action is brought, went upon the track of the rail- 
road by crossing the fence built by defendant,upon the 
snow, which was of such depth or was so drifted as to 
be nearly as high as the fence. The District Court di- 
rected the jury, that ‘‘if the fence was sufficient as 
originally constructed, and became temporarily de- 
fective by reason of the snow drifted against the 
fence, then the company would not be liable until a 
sufficient time thereafter had elapsed for the company 
to have discovered the defect, and remedied the same 
before the injury,’’ and refused an instruction in this 
language: ‘‘ First. The law does not require railway 
companies to keep their fences along their right of way 
clear of snow-drifts, nor to build, keep and maintain 
such fences at any specified height above the height of 
the top of such snow-drifts; nor is it negligence on 
the part of a railway company to allow snow-drifts to 
remain drifted over theirfences so that they do not 
serve the ~urposes of restraining stock from crossing 
over them into their right of way.’’ The defendant is 
charged with the duty or erecting fences, or rather is 
liable for double damages in cases of this character if 
it omits to erect fences. Butits duty and liability is 
recognized by the law to the end that live-stock may 
be kept from itstrack. It is required to do no more 
than to erect such fences as under ordinary circum- 
stances will secure the protection intended. Itis not 
required to build fences which will resist the power of 
the elements, or so high that the snows of our winters 
willnever cover them. Fences of the character and 
height required by thestatute for the control of live- 
stock ought to be constructed by the railroads. Itwould 
be unreasonable to require them to build fences of a 
different character. Nor can the railroads be required 
to do that which the farmers never attempt, namely, 
to remove the snow and drifts from their fences. Iowa 
Sup. Ct., Oct. 11, 1888. Patten v. Chicago, M. & St. 
P. Ry. Co. Opinion by Beck, J. 





CORRESPONDENCE. 


RELIEF OF THE FEDERAL COURTS. 


Editor of the Albany Law Journal: 

There seems to be considerable complaint about the 
delay in disposing of litigation in the United States 
courts, and the crowded condition of their dockets, 
And a gregt deal is said both by the bar associations 
and law journals, about a remedy, but it all ends in 
talk, as nobody seems to urge a remedy, and the Judi- 
ciary Committee of both bouses of Congress don’t 
seem to be able to rise above the level of an ordinary 
politician and suggest aremedy. Now it seems to me 
if the Judiciary Committees of Congress would give 
the matter a little thought gathered from persons who 
are compelled to litigate in these courts,and then 
arise above the influence of corporate power, and act, 
they could easily furnish a remedy. 

First. There is too much litigation in these courts 
for the judges, no matter how industrious, to dispose 
of properly. 

Second. The reason and chief cause of all the diffi- 
culty isin the broad construction given by the courts 
to that article of the United States Constitution, con- 
ferring jurisdiction upon the United States courts, 
and the laws of Congress enacted thereunder, allow- 
ing a large number of civil actions to be removed from 
the State to the United States courts, or to be origi- 
nally brought and prosecuted therein, that should be 
for purposes of justice confined to the State court. 

Toany one who will take the trouble to look, it will 
appear from the reports of the United States Circuit 
and Supreme Courts, that the largest part of the liti- 





gation those courts are required to contend with, is 
between citizens of the State, and corporations doing 
business in one State but incorporated in other States, 
in which the corporation, although enjoying all privi- 
leges and benefits of State laws as a domestic corpora- 
tion, takes advantage of its foreign incorporation and 
removes allactions to the United States courts, prin- 
cipally in ‘‘ personal injury cases.” 

There is no reason why such a foreign corporation, 
enjoying the benefits of itslaws the same as a similar 
domestic corporation, should be permitted to remove 
a case a long distance from where the cause of action 
accrued and where the witnesses are located, to the 
United States court, and either deprive the other 
party, on account of their inability to follow and liti- 
gate itso far away of a remedy, or clog the dockets of 
the United States courts with a case that it (as all do- 
mestic corporations are) should be required to litigate 
in the State court. 

The remedy for these crowded dockets is, it seems 
to me, let Congress amend the fourth section of the act 
of Congress passed in 1887, entitled ‘‘An act to pro- 
vide the jurisdiction of United States courts and for 
the removal of causes from State to United States 
courts,’”’ sothat when a corporation incorporated in 
one State is doing business in another State it shall, 
as to all causes of action arising for or against it in 
such State, be treated as a similar domestic corpora- 
tion—a citizen of the State in which it is doing busi- 
ness—and prohibited, as national banks are, from pros- 
ecuting or removing suits to the United States courts. 

If this is done it will be found that above one-half of 
the litigation now prosecuted in United States courts 
will be confined to the State courts, where it rightfally 
belongs, and thereby relieve the crowded dockets of 
the United States courts. 

Permit me to further sav that this should include 
the repeal of what is known as the “ local prejudice ”’ 
part of said act, as itis the experience of every one 
familiar with the subject that it is no trouble fora 
corporation to have one of its agents make the neces- 
sary affidavit to take advantage of that part of the act, 
notwithstanding it is false, and that it has the same 
rights as a domestic corporation or citizen. 

Yours respectfully, 


J. A. FLORY. 
NEWARK, O., January 3, 1889. 


A an 


COURT OF APPEALS DECISIONS. 


MHE following decisions were handed down Tues- 
day, Jan. 15, 1888: 

Judgment and order ‘affirmed with costs—William 
H. Hollister, appellant and respondent, v. John A. 
Stewart and others, respondent and appellant.—— 
Order affirmed with costs—In re Metropolitan Transit 
Company to determine compensation to be paid to 
city of New York.— Judgment reversed, new trial 
granted, costs to abide event—Mary T. Constant and 
others, respondents, v. University of Rochester, im- 
pleaded, appellant.—Judgments affirmed and judg- 
ment absolute ordered for the defendant on the stipu- 
lation with costs—Charles Clarke, appellant, v. Mayor, 
etc., of New York.— Judgment affirmed with costs— 
Mayor, etc., of New York, respondents, v. Erastus 
Crawford and another, appellants. —— Judgments 
affirmed with costs—In re probate of will of Henry C. 
Bull.— Judgment affirmed with costs —George B. 
Abbott, public administrator, appellant, v. John F. 
Jones, respondent.— Judgment affirmed with costs— 
Bessie C. Pfeiffer, respondent, v. James Campbell, ap- 
pellant.——Judgment of dismissal of complaint and 
affirming the ‘‘tri-partite agreements” of consolida- 
tion by Gould and Field affirmed with costs—Cor- 
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nelius A. Beveridge, executor, appellant, v. New York 
Elevated Railroad Company and the Manhattan Rail- 
way Company, respondents.——Judgment affirmed 
with costs, confirming the apportionment for the 
Knox street pavement. The judgment of the General 
Term was for $11,017.02 and the costs of the Court of 
Appeals is $136.44, with interest on judgment from 
February 8, 1887.—Hugh Reilly, executor, respondent, 
v. City of Albany, appellant. ——Judgment affirmed 
with costs—Peter Weller and another, respondents, v. 
Louis Weller and others, appellants.——Orders af- 
firmed in all cases with costs in each—In re applica- 
tion of Kings County Elevated Railroad Company to 
acquire lands, etc., and In re application of Union 
Elevated Railroad Company of Brooklyn to acquire 
lands.—— Judgment affirmed with costs — People 
respondents, v. Cortland H. Bliven, appellant.— 
Judgment reversed, new trial granted, costs to abide 
event—Charles G. Landon and another, executors, re- 
spondents, v. Margaret N. Townshend and others, ap- 
pellants.——Order affirmed with costs—In re estate of 
Mary Howe, deceased.——Order affirmed with costs— 
Jason Alexander, administrator, respondent, v. Hor- 
ace T. Durkee, appellant.——Order of General Term 
affirmed with costs—John Charles Anderson, appel- 
lant, v. Kate Anderson and others, respondent.—— 
Order dismissing relator from the force for intoxica- 
tion while on duty affirmed with costs—People, ex rel. 
John M. Matthews, appellant, v. Stephen B. French 
and others, police commissioners.—Order affirmed 
with costs—People, appellants, v. John Aldens, re- 
spondent.—Order affirmed with costs—Catherine W. 
Cooke, respondent, v. Aaron H. DeGraw, impleaded, 
etc., appellant. —— Order affirmed with costs — 
In re judicial settlement of proceedings of 
George Homberger, guardian, etc. —— Judgment 
reversed, new trial granted, costs to abide event— 
Rose Heaney, administratrix, respondent,  v. 
Long Island Railroad Company, appellant.—— 
Judgment reversed, new trial granted, costs to execu- 
tor-appellant against respondent, but without costs to 
other defendants—Rowland Brill, executor, respond- 
ent, v. William H. Wright and others, appellants. —— 
Judgment reversed, new trial granted, costs to abide 
event—George E. Goodrich, administrator, respond- 
ent, v. Martha McDonald, impleaded, appellant.—— 
Judgments affirmed and judgment absolute ordered 
for plaintiff on the stipulation with costs—Mayor, etc., 
respondent, v. Dry Dock, etc., Railroad Company, ap- 
pellant (two cases). Judgments affirmed with costs 
—Bridget Collins, administratrix, respondent, v. New 
York, New Haven & Hartford Railroad Company, ap- 
pellant, and Kate Collins, administratrix, respondent, 
v. same, appellant.——Judgment affirmed with costs— 
William Pittman, administrator, etc., respondent, v. 
Henry H. Hulland others, appellants.—Judgment 
award affirmed with costs—Celia J. Donohue, appel- 
lant, v. State, respondent.—Award affirmed with 
costs—Kate O’ Hara, respondent, v. State, appellant. 
—Judgment affirmed with costs—Jessup & Moore 
Paper Company, respondent, v. William H. Cox and 
another, executors, appellants. —Judgment affirmed 
with costs—Charles H. Irwin, respondent, v. Josiah 
Curtis, administrator, appellant. —— Judgment af- 
firmed with costs—Samuel Bingham and others, ad- 
ministrators, respondents, v. Marine National Bank 
and another, appellants.—Judgment affirmed with 
costs to all parties out of the estate—George B. Van- 
derpoel, executor, appellant, v. Frederick K. Loew, 


executor, respondent. ——- Judgment affirmed with 
costs—Marion Cowen, administratrix, v. Knicker- 
bocker [ce Company.——Judgment affirmed with costs 
—Joseph Schlestauber, administrator, v. Manhattan 
Railway Company, appellant.—Judgment reversed, 


new trial granted, costs to abide event—Charles Z. 
Pond, executor, respondent, v. Metropolitan Elevated 


Railroad Company, appellant.—Judgment affirmed 
with costs—Michael Healey, respondent, v. Reuben 
Steves, appellant.——Judgment affirmed with costs— 
Edward P. Doy, respondent, v. Edward Taylor Hunt, 
executor, appellant.——Judgment reversed, and judg- 
ment rendered for the defendants, construing will in 
accordance with opinion—Mary B. Phillips, executor, 
respondent, v. Albert C. Phillips and another, execu- 
tors, appellants.——Judgment of General Term re- 
versed and that of Special Termin favor of defend- 
ants affirmed with costs—John H. Starin, respondent, 
v. Franklin Edson and others, appellants. ——Order of 
General Term reversing that of the Special Term af- 
firmed and judgment absolute ordered for defendants 
on the stipulation with costs—Annie B. Phelps, ap- 
pellant, v. Mayor, etc., of New York, respondents.— 
Judgment reversed, new trial granted, costs to abide 
event—Mary Galvin, administratrix, appellant, v. 
Mayor, etc., of New York, respondents.— Judgment 
affirmed with costs—William S. Johnston and others, 
respondents, v. Hamilton Wallis and others, execu- 
tors, appellants.—Judgment affirmed with costs— 
William D. Palmer, respondent, v. New York Central 
& Hudson River Railroad Company, appellant. 


Soave Sot 


NOTES. 

T was ina/Dakota court. A pawnbroker had sued to 
recover money lent on an article represented as 
valuable, but found to be worthless. ‘‘ Your honor,’’ 
said the defendant’s counsel, ‘‘I move for a nonsuit. 
The pawner is not liable for the pawnee’s failure to 
observe that grand old maxim, ‘caveat emptor ;’ there- 
fore the pawnee cannot sue.’ ‘‘The court will so 
hold; the Pawnee cannot Sioux,’’ remarked the judge. 

—San Francisco Examiner. 


A lawyer sitting in the Ebbitt House last night said: 
‘‘T have been reading in the New York Tribune ac- 
counts of the bright things said by members of the 
New York bar. They are mighty good, but I do not 
think any of them can compare with the flashes of wit 
gotten off by Governor Hoadly, who is himself now a 
New York lawyer. I was present during the great 
Hocking Valley suit in Columbus a year or so ago. 
Judge Burke was making a brilliant argument before 
the jury in behalf of the defense, and used this ex- 
pression: ‘My friend, Judge Hoadly, says this is a 
case of deliberate stealing. Now I am probably not as 
good a judge of stealing as Judge Hoadly.’ ‘No,’ in- 
terrupted Hoadly like a flash, ‘not as good a judge, 
but a better practitioner.’ ””— Washington Post. 


Mr. Justice Field’s long experience teaches him to 
stand firm on his demand for strict proof. The prose- 
cuting person (we use this unusual expression because 
we are unable otherwise to avoid the dangers of beg- 
ging the question) in a case before his lordship at 
Chelmsford was set forth as ‘‘ Hlizabeth Mead,’ and 
described in the official calendar as ‘‘the prisoner’s 
wife.’ She was not present in court however, and Mr. 
Justice Field found himself, in consequence, in a 
quandry, for there was no legal proof, he held, that 
the said Elizabeth was a woman. The Jearned judge, 
strong in analogical reasoning, bethought himself of a 
gentleman he had known who had borne the feminine 
name of Anne; and no doubt there thronged upon his 
historical mind the great admiral, Anne Hilarion 
Tourville; the great painter, Anne Louis Girodet, and 
the great constable of France, Anne de Montmorency 
—all men. The Marias are beyond enumeration, even 
by selection. Then there are converse examples— 
George especially. How then was Mr. Justice Field 
to know that ‘‘ Klizabeth ”? Mead was a mere woman? 
—Pump Court. 
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The Albany Law Journal. 


ALBANY, JANUARY 26, 1889. 


CURRENT TOPICS. 

N a recent number of The Independent the Rey. 
Dr. Spear writes on ‘‘Christ’s Law of Di- 
vorce,” contrasting it strongly with man’s law of 
divorce as enacted and enforced in this country. 
The writer quotes from the Sermon on the Mount: 
‘It hath been said, whosoever shall put away his 
wife, let him give her a writing of divorcement. 
But I say unto you, that whosoever shall put away 
his wife, saving for the cause of fornication, caus- 
eth her to commit adultery, and whosoever shall 
marry her that is divorced, committeth adultery.” 
(Matt. v, 31, 82.) And on this he observes: ‘‘ This 
language, while clearly condemnatory of one of the 
opinions held at the time, and also of the practice 
based upon it, contains the following propositions: 
1. That unchastity on the part of the wife is a 
legitimate ground of divorce. 2. That if a man 
by a bill of divorcement put away his wife, except 
for this cause, he would thereby, in the event that 
she should marry again, become the occasion of her 
commission of adultery, and in this sense cause her 
to commit the offense. 3. That whosoever married 
a&@ woman divorced, except for the cause named, 
would be guilty of adultery. The doctrine of 
Christ is that the marital bond cannot be dissolved, 
so as to absolve the parties from all marital rela- 
tions to each other, except for the cause stated. 
This is a restriction against divorce far in advance 
of that contained in the Mosaic code. Unchastity 
is the only thing that justifies any divorce, in the 
sense of abrogating the marital relation, whether 
with or without a bill of divorcement. It is im- 
plied that in such a case the innocent party has a 
right to a divorce and aright to remarriage; but 
whether the guilty party has a right to marry again 
is a point that the language does not determine.” 
In answer to the theory of ‘‘ equivalents ” for un- 
chastity he says: ‘‘To add any other ground of 
divorce on the hypothesis of a virtual equivalency 
is not only to invent a new and different ground, 
but also to trifle with the language of the Saviour. 
If this is permissible, then the law of God, as it fell 
from his lips, may be frittered away according to 
human notions of what is expedient, and what is 
-equivalent to the one ground of divorce which he 
specifies. There can be no constructive unchas- 
tity, made up of something that is not unchastity. 
Desertion is not unchastity. Drunkenness is not 
such. Lack of support is not such. Cruel treat- 
ment is not such. To add these and other like 
causes to the one specified as grounds of divorce is 
not to construe the law given by the Son of God, 
but rather to amend it and exceed it. He names 
one, and but one, reason for divorce, and limits 
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divorce to that reason; and this process of addition 
names several other reasons, and not the less really 
because these other reasons are spoken of as equiva- 
lents to the one he names.” We are inclined to be- 
lieve, that aside from the injunctions of the Sa- 
viour, it is the best policy to restrict divorce to the 
sole cause of adultery. To show the abominable 
laxity of our laws on this subject we subjoin an ex- 
tract from a newspaper purporting to give some 
causes for absolute divorce now recognized, but 
we cannot vouch for its absolute correctness: 
‘**Ungovernable temper,’ in Kentucky; ‘habitual 
indulgence in violent and ungovernable temper,’ in 
Florida; ‘cruel treatment, outrages or excesses 
such as to render their living together insupporta- 
ble,’ in Arkansas, Kentucky, Louisiana, Missouri, 
Tennessee and Texas; ‘such indignities as render 
life burdensome,’ in Missouri, Oregon, Pennsylva- 
nia, Washington Territory and Wyoming; ‘hus- 
band notoriously immoral before marriage, un- 
known to wife,’ in West Virginia; ‘fugitive from 
justice,’ in Virginia; ‘gross misbehaviour or wick- 
edness,’ in Rhode Island; ‘any gross neglect of 
duty,’ in Kansas and Ohio;’ ‘attempt on life,’ in 
Illinois; ‘refusal of wife to remove into the State,’ 
in Tennessee;. ‘three years with any religious soci- 
ety that believes the marriage relation unlawful,’ 
in Massachusetts; ‘joining any religious sect that 
believes marriage unlawful, and refusing to cohabit 
six months,’ in New Hampshire; ‘parties cannot 
live in peace and union,’ in Utah; ‘ settled aver- 
sion, which tends to destroy all peace and happi- 
ness,’ in Kentucky.” We may add, from our own 
knowledge, that divorces have been granted to a 
wife in Michigan, Texas, Oregon and Wisconsin, 
for a single false charge of unchastity, and in Kan- 
sas a divorce was granted to a husband on that 
ground. Such rulings seem to us not only against 
divine law but against the dictates of policy and 
common sense. As to the remarriage of the par- 
ties, we believe it best to permit the guilty party 
to remarry, for he or she is safer married than un- 
married; and as to the sentimental high-church 
notion that it is wrong for even innocent divorced 
parties to remarry, we have no feeling about it save 
one of extreme contempt. Christ never said a 
word against it, and it is of a piece with many 
other emasculated theories which celibate priests 
and visionary old maids would like to fasten on 
the church. 


The governor has made his appointment of judges 
for the new Court of Appeals very fairly and dis- 
creetly on the whole. They are learned men, and 
most of them judges of long standing. If he had 
appointed Judge Learned, an exceptionally wise 
and experienced judge, and for many years presid- 
ing judge of the General Term of the Supreme 
Court in the Third Department, and a highly re- 
spected citizen, it would have been very gratifying 
to the people of this city and of the district. But 
we have no fault to find with the appointee from 
this district. Perhaps the governor was influenced 
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by the consideration of age, for it is certain that 
Judge Learned could not sit so long as this new 
court will last. It is perfectly certain that the new 
court will last forever, or at least that it will never 
get out of business. When it shall have finished 
the present arrears there will be just as much more, 
nay, even greater arrears. It is the hopeless task 
of the Danaides over again, or rather the converse, 
for it consists in trying to bail out the legal well 
into which the water is continually flowing, in 
order to get at truth at the bottom. Business will 
never be any less but probably always greater in 
this court, unless some unwise phlebotomy by lim- 
iting appeals shall be resorted to, which we think 
hardly probable in consideration of the general 
opposition to such a resort among the profession. 
So we have had foisted upon us a permanent court 
under the pretense of a temporary one. A perma- 
nent court with judges appointed by the governor, 
in opposition to the spirit and letter of the Consti- 
tution as it stood before this amendment, and as it 
still professedly stands. A permanent court in 
which vacancies will always be filled by the gov- 
ernor instead of the people. A permanent court at 
the expense of the Supreme Court, which has been 
robbed of more than half the number of additional 
judges whom it was recently found necessary to 
elect to transact its business, and whose business 
must now consequently fall into arrear —a case of 
‘‘robbing Peter to pay Paul,’ except that the rob- 
bery is entirely unapostolic. A permanent court 
which will double the labors of the reporter, or 
rather render it impossible for one man to report 
the decisions properly, and yet without power to 
appoint a second reporter. A permanent court 
affording patronage to the governor at the outset 
to the amount of eighty-four thousand dollars a 
year, with inevitable perquisites in the form of 
filling vacancies. The enactment of this unwise 
provision is a fair sample of the negligence and 
indifference of the profession to the public interest, 
and to their own ultimate interest. It would at 
least have been fair to parties who had appealed to 
the old Court of Appeals, and whose causes are 
now turned over to the new and untried mill, to 
withdraw a judge —to discontinue without costs if 
they choose. We shall hope the best for the new 
court. It has every ground of encouragement. 
Nobody will expect it to do so well as the present 
court, and it could not be any worse than the old 
Commission of Appeals if it tried, nor is it proba- 
ble that its decisions will ever be regarded as of 
less authority than those of that famous band of 
dissenters. But de mortuis nil nisi bonum. We 
expect better things of the new court. We have 
nothing against them except the manner of their 
birth. If they should all, or some of them, be 
elected as a permanent addition to the Court of 
Appeals we should have nothing to say against it. 


A correspondent of the Albany Times fears that 
these Supreme Court judges, thus kicked up stairs, 
will lose their pensions on retirement at seventy. 


His argument is that they cease to be Supreme 
Court judges, and cannot serve as Court of Appeals 
judges the necessary ten years before becoming 
seventy. We do not share his fears. They do not 
cease to become Supreme Court judges. They are 
simply transferred to work in another court tem- 
porarily, as the Legislature evidently supposed. 
They no more lose their original status than Lord 
Justice Hannen loses his by sitting on the Parnell 
inquiry. 


In an article on the ‘‘ American Jury System,” 
by Judge Henry C. Caldwell of the Federal Circuit 
Court, in the current number of the American Law 
Review, we find some trenchant truths presented in 
a novel way in support of his opinion favorable to 
the system. He comments on the absurdity of a 
judge’s submitting a case to the jury and then set- 
ting aside the verdict as against evidence. ‘‘ That 
judges are not more capable than laymen to deter- 
mine issues of fact rightly, and that they are even 
more likely to disagree on the facts of the case, is 
abundantly proved by the books.” ‘‘On paper all 
witnesses usually appear equally well and equally 
credible.” He favors a majority verdict, according 
to the rule which prevails in all our other institu- 
tions, including the Federal Supreme Court, the 
electoral college and the electoral commission. 
This point he elaborates and fortifies more at 
length and with greater effect than we have ever 
seen it treated elsewhere. But we must disagree 
with him in his proposal to apply it to criminal, or 
at least capital cases or cases of imprisonment for 
life. God forbid that aman should ever be hanged 
on a verdict of seven to five, or on the opinion of 
seven-twelfths of the whole community. If his 
guilt is not sufficiently apparent to convince twelve 
he ought to go free. 


Now arise, ye Pennsylvanian newspaper Solons, 
in your wrath, and sling your ink! The Pennsyl- 
vania Supreme Court, unmindful of the traditions 
and proprieties of our great democracy, and in a 
spirit of shameful and craven and dwarfish sub- 
serviency and imitation of the revolting customs of 
the effete monarchies of Europe, have decided to 
put on gowns. Thus we go—first the Federal 
Supreme Court, then the New York Court of Ap- 
peals, and now the great Quaker court. If this 
sort of thing keeps on we shall expect to see repre- 
sentatives in Congress refraining from smoking on 
the floor during sessions, and from squirting to- 
bacco juice down the register or on the carpets. 
There is danger that we are growing too ‘‘ particu- 
lar” for a free people. 





NOTES OF CASES. 





N Park v. The Detroit Free Press Co., Michigan 
Supreme Court, November 28, 1888, it was held 
that a statute providing that in suits brought for 
the publication of libels in any newspaper, only 


THE ALBANY LAW JOURNAL. 


63 


SRE MRE SOE EERIE EIN EE EMT I STEEL ET LES TESLA LE TI IS LE SECT BS EL IE IERIE PIE TNL BA TE RTI I NE RT RS FY CSS TIRE 2 RTA PLM SY 





such actual damages as may be proved can be re- 
covered, if it appear that the publication was made 
in good faith and did not involve a criminal charge, 
and was due to mistake, and that a retraction was 
published, etc., is unconstitutional. The court 
said: ‘‘This will, in our judgment, appear from a 
statement of its effects if carried out. It purports 
to confine recovery in certain cases against news- 
papers to what it calls ‘actual damages,’ and then 
defines actual damages to cover only direct pecu- 
niary loss in certain specified ways, and none other. 
In some of these defined cases the proof of any 
damages in this sense would be impracticable, and 
in all it would be very difficult. They are confined 
to damages in respect to property, business, trade, 
profession or occupation. It is safe to say that 
such losses cannot be the true damage in a very 
large share of the worst cases of libel. A woman 
who is slandered in her chastity is under this law 
usually without any redress whatever. A man 
whose income is from fixed investment or salary or 
official emolument or business not depending upon 
his repute could lose no money directly unless re- 
moved from the title to receive his income by rea- 
son of the libel, which could seldom happen. If 
contradicted soon there could be practically no risk 
of this, and the same is true concerning most busi- 
ness losses. The cases must be very rare in which 
a libel will destroy business profits in such a way 
that the loss can be directly traced to the mischief. 
There could never be any such loss when employers 
or customers know or believe the charges un- 
founded. The statute does not reach cases where a 
libel has operated to cut off chances of office or em- 
ployment in the future, or broken up or prevented 
relationships not capable of an exact money stand- 
ard, or produced that intangible but fatal influence 
which suspicion, helped by ill-will, spreads beyond 
recall or reach by apology or retraction. Exploded 
lies are continually reproduced without the anti- 
dote, and no one can measure with any accurate 
standard the precise amount of evil done or proba- 
ble. There is no room for holding in a constitu- 
tional system that private reputation is any more 
subject to be removed by statute from full legal 
protection than life, liberty or property. It is one 
of those rights necessary to human society that un- 
derlie the whole social scheme of civilization. It is 
a thing which is more easily injured than restored, 
and where injury is capable of infinite mischief; 
and on the other hand it is one where the injury is 
frequently, and perhaps generally, aggravated by 
malice. The law has therefore always drawn dis- 
tinctions between intentionally false and wicked 
assaults on character and those which were not ac- 
tually designed to create a false impression, al- 
though necessarily tending to injure reputation if 
false in fact, but it has made both actionable. 
This statute has not apparently attempted to re- 
lieve any persons but the publishers of news- 
papers from responsibility for every injury to 


character by libel, whether intentionally false or 


‘administration of justice therein. 


not. If a person not a publisher had written in a 
letter just what this paper published, and had done 
so under the same impression which Mr. Robinson 
had, the statute would not save him from full re- 
sponsibility for the damages of all kinds to which 
the general rules of law have always subjected per- 
sons guilty of libel. While the statute is certainly 
ambiguous, we cannot attribute to the Legislature 
the monstrous wrong of shielding the intended 
malice of writers, who impose on fair-minded pub- 
lishers, from responsibility for newspaper libels, be- 
cause the publishers themselves may be innocent of 
deceit, or of making the publishers responsible for 
the full degree of actual malice in the writer who 
misinforms them, In the present case the reporter 
himself admitted that he was not disposed to make 
as full a retraction as the manager required him to 
make, but their good faith should not be impugned 
by his reluctance. Jt is not competent for the Leg- 
islature to give one class of citizens legal exemp- 
tions from liability for wrongs not granted to 


others; and it is not competent to authorize any. 
person, natural or artificial, to do wrong to others: 


without answering fully for the wrong.” 


In Belvin v. City of Richmond, Virginia Supreme 
Court of Appeals, December 138, 1888, it was held 
that where the noise of a city street is such 
as to prevent the judge and jury from hearing 
the witnesses and counsel it is within the judicial 
discretion of the court to close such street by a 
rope, and if a person is injured by driving against 
the rope the city is not liable. The court said: 
‘‘The judge of the Hustings Court of the city of 
Richmond is the judge of a State court of equal 
dignity with the Circuit Courts of the State. In 
the administration of justice in that court the said 
judge is charged with the preservation of order in 
his court, and to see to it that the due administra- 
tion of justice is not obstructed by any person or 
persons whatsoever, and to this end he may right- 
fully summon to his aid, if necessary, the whole 
power of the Commonwealth. He had certified 
that the passing of vehicles to and fro on Capitol 
street in front of the court-room of his court, dur- 
ing the sitting of his court, obstructed the proper 
If this was so 
(and that such was the case is not denied, and is no 
doubt perfectly true), then either the court-room 
should have been removed or the travel of these 
vehicles stopped during the sitting of this court, 
which latter involved no great hardship, it requir- 
ing only a short drive to pass around on the other 
side of the square. But however this may be, it is 
perfectly clear that the city had no agency in the 
matter. The city through its highest officer had 
entered its protest against the obstruction; but the 
judge, regarding the due administration of justice 
of more importance than the use of a carriage-way 
of afew yards during a portion of each day, re- 
fused to remove the ropes, The city could do no 
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more, unless it had instituted legal proceedings 
about the matter; the city was certainly powerless 
to remove the ropes, being like all other persons, 
bound by the orders of the court until reversed by 
some competent tribunal. ‘The ropes being only 
used in daylight, and being of size sufficient, with 
white flags attached to the middle, were such ob- 
vious obstructions as not to suggest danger to any 
but the blind, and the matter of convenience ap- 
pears to be small in comparison with the rights 
involved in the administration of justice in such a 
court as this. It would be a farce to enter upon 
the trial of the rights of a citizen, either of person 
or of property, and to take the evidence before the 
triers of the fact under such circumstances that the 
final arbiters could not hear what the evidence was. 
Such would be a mock trial and amoot court. No 
judge should be expected to hold a court under 
such circumstances. It is said that it is the duty 
of the city to provide a suitable court-house. That 
may be admitted, and there is no reason to believe 
that the city of Richmond will not so provide such 
a suitable place as soon as it may be done.” 


In Georgia Railroad and Banking Co, v. Usry, 
Georgia Supreme Court, November 28, 1888, it was 
held that whether by the use of ordinary care a 
pregnant woman could avoid the consequences to 
herself of the negligence of a railway company in 
not providing a safe and suitable place to alight 
from the cars, the conductor having designated the 
place as suitable and assisted her to alight, is a 
question for the jury. Bleckley, C. J., said: ‘‘ Mrs. 
Usry in alighting from a regular passenger train at 
a regular station, being slightly advanced in preg- 
nancy, was injured so that miscarriage ensued, and 
serious illness followed. She obtained a verdict 
against the company for one thousand dollars, and 
the superior court refused a new trial, The sole 
ground of the motion insisted on in the bill of ex- 
ceptions, and argued here, is that the verdict was 
contrary to the charge of the court touching the 
duty to observe, and the effect of omiting ordinary 
care on the part of Mrs. Usry herself at and imme- 
diately after the injury. What we have to rule on 
the subject is stated briefly, but accurately, in the 
first and second head-notes of this opinion. Such 
knowledge as we possess in respect to risks which 
prudent woman may or may not take in the early 
stages of prospective maternity does not enable us 
to detect, in the light of the record before us, the 
mistake of the jury, if they committed any, in de- 
ciding the questions of fact with which they had 
to deal. The conformity of their verdict to law, 
and to the charge of the court, depends upon 
whether they had a correct standard of the prudent 
pregnant woman in their minds, and whether they 
correctly compared therewith the conduct of Mrs. 
Usry. We can only hope the jury went right in 
both these respects, for the plain truth is we do not 
know whether they did or not.” 


LOST WILLS. 


II. 

ROOF OF CONTENTS.—The burden of proving 
the contents of a lost will isupon the proponent. 
Newell v. Homer, 120 Mass. 277; Davis v. Sigourney, 8 
Met. 487. If the will were produced, and it was then 
incumbent upon the proponent to show that tbe tes- 
tator was of sound mind at the time of the execution 
of the will, he would be required, in case the will was 
lost, to give similar evidence; but where the will was 
destroyed after the testator’s death, proof of his san- 
ity was held not necessary in the absence of proof that 
he was not of sound mind, and in that instance the 
disposition made by him of his property was held of 
itself to afford sufficient evidence of his sanity. An- 

derson v. Irwin, 101 Ill. 411. 

Copy.—The best evidence that can be had must be 
offered. If itis shown that a copy of the will is in 
existence, the copy must be produced, or an excuse 
shown for its non-production. Apperson v. Dowdy, 1 
S. BE. Rep. 105; Podmore v. Whalton, 3 Sw. & Tr. 449. 
But it is not necessary to first show search for a copy 
before parol evidence is admissible to prove the con- 
tents. There is no presumption that a copy was made, 
nor that any is in existence; and consequently there 
is no presumption to rebut. But if the will has been 
probated, and the record destroyed with the original 
will, it would perhaps be necessary to show there was 
no copy preserved. Apperson v. Dowdy, 18. E. Rep. 
105. In case a draft is produced, which was prepared 
as a guide for drafting the will, parol evidence is ad- 
missible to prove the contents of the will, but if the 
latter is given, it and the draft must be placed side 
by side, and out of them the contentsof the will be 
drawn bythe court. Burk v. Burk, L. R..1 P. D. 472. 

Declaration as to Contents.—Declarations of the tes- 
tator made before the execution of the will as to his 
intended disposition of his property, his directions to 
the scrivener, and his declarations after the execution 
as to what was in his will, or as to the disposition of 
his property or the benefit certain persons would re- 
ceive at his death by virtue of the will, are all admis- 
sible to prove its contents. Even memoranda made 
by himare admissible. All these are admissible on 
the ground that there can be little or no motive for a 
person thus situated to make a false declaration. Sug- 
den v. Lord St. Leonards, supra; Foster's Appeal, 
supra; Jacksonv. Vail, 7 Wend. 125; Fetherly v.Wag- 
goner, 11 id. 599; Morris v. Swauney, 7 Heisk. 591; Chzs- 
holm v. Ben, 7 B. Mon. 408; Page v. Maxwell, 118 Ill. 
579; 8 N. EH. Rep. 852; Doe v. Palmer, 16 C. B. 748; 20 
L. J., Q. B. D., 367, and Quick v. Quick, 3Sw. & Tr. 442; 
33 L. J., P., M. & A., 146, are overruled; and Johnson v. 
Lyford, L. R.,1 P. D. 546, modified, the two former ex- 
pressly, and the latter impliedly, by Sugden’s Case. 
Declarations as to the substance of the will in the 
presence of the testator, if not contradicted, are ad- 
missible. Morris v. Swaney, 7 Heisk. 591. ‘‘ Declara- 
tions, coupled with conduct and with acts, and incon- 
sistent with them, are of weight in proof of intention. 
Declarations also, not depending upon the particular 
expression, but connected with extended conversa- 
tion, and more especially if not liable to much suspic- 
ion of insincerity, have greater effect; but even still 
more, when made not upon a single occasion, but re- 
peatedly in the course and current of confidential com- 
munication. Such declarations are entitled to full at- 
tention.”? Colvin v. Fraser, 2 Hagg. 266, 362; Mynnv. 
Robinson, id. 169, 187. ‘‘ Hislordship [Lord Thurlow] 
also made another observation of great weight, that 
having raised the presumption from the fact, you beat 
it down by declarations, which from the very nature 
of mankind, deserve very little credit, viz.: what a 
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man has done or will do by his will, how much shall 
stand and how much shall not, declarations are in- 
tended generally to mislead, but the prima facie pre- 
sumption is established beyond all controversy.’’ Ea 
parte Pye, 18 Ves. 148; Pemberton v. Pemberton, 138 id. 
301. The declarations of the heir, who is adverse to 
the probate, as to the contents of the will, are admis- 
sible as against him at least. 

Parol Evidence.—Of course what has just been said 
relates to parol proof of the contents; but the farther 
statement is necessary, that any one familiar with the 
contents, when his knowledge is not derived from the 
declarations of the testator or a party in interest, may 
testify as to its contents; in the case of declarations, 
he testifies only as to the declarations. Foster v. Foster, 
1 Addams, 462; Reeves v. Booth, 2 Mills (S. C.), 334; 
S. C., 12 Am. Dec. 679; Harris v. Tis ereau, 52 Ga. 153; 
8. C., 21 Am. Rep. 242. ‘‘I see no difference in this re- 
spect between a deed anda will. It would be cause 
of great injustice if the accidental or fraudulent de- 
struction of such an instrument should deprive par- 
ties interested of the right to give evidence of their 
contents.”’ Clark v. Wright, 3 Pick. 67; Trevelyon v. 
Trevelyon, 1 Phil. 153; Idley v. Bowen, 11 Wend. 227; 
Davis v. Sigourney, 8 Met. 487; Hook v. Pratt, 8 Hun, 
102; Timon v. Claffy, 45 Barb. 478. ‘*The proof of a 
lost or destroyed will proceeds upon the theory that 
it is not in existence, and cannot be produced before 
the surrogate, and therefore the case is one of second- 
ary evidence exclusively.” Everitt v. Everitt, 41 Barb. 
385. Even the probability of disposition may be shown, 
if it conform with the alleged substance; such as the 
relationship of the devisees, etc. Wyckoff v. Wyckoff, 
1C. BE. Green, 401. A witness who has only heard the 
will read may testify as to its contents. Morris v. 
Swaney, 7 Heisk. 591; Everitt v. Everitt, 41 Barb. 385. 
So one who has read it may so testify; and his testi- 
mony, every thing else being equal, is of a higher grade 
than that of one who hag only heard it read. Apper- 
son v. Dowdy, 18. E. Rep. 105. 

Degree of Proof.—It has been said that a will will 
not be established except ‘‘upon the clearest and most 
stringent evidence.’ Buchanan v. Matlock, 8 Humph. 
390; S. C., 47 Am. Dec. 622; ‘*‘ clear, full and satisfac- 
tory,’’ Morris v. Swaney, 7 Heisk. 591. ‘‘The parol 
evidence that should be permitted to stand in place of 
a written will ought, to be of a very cogent charac- 
ter;’’ such asa court of chancery requires ‘‘ when 
asked to rectify mistakes in written contracts.’’ 
Wharrom v. Wharrom, 3 Sw. & Tr. 801; Apperson v. 
Dowdy, 18. %. Rep. 105. ‘*Itshould be very clear and 
strong.’’ Kitchens v. Kitchens, 39 Ga. 168; S. C., 99 
Am. Dec. 453; In re Sinclair's Will, 5 Ohio, 290. ‘* The 
contents of the will cannot be proved unless by the 
clearest and most stringent evidence;’’ it ‘*‘ must be 
strong, positive and free from all doubt. Courts are 
bound to consider such evidence with great caution, 
and they cannot act on probabilities.’’ Davis v. Sig- 
ourney, 8 Met. 487. ‘* But where five witnesses are ex, 
amined who do not concur as to the contents of the 
instrument, it will be rejected, though the witnesses 
may propose to speak with confidence.’’ Wyckoff v. 
Wyckoff, 1 C. E. Green, 401. Some of these cases, it will 
be observed, lay down astricter rule of proof than is 
required in criminal cases. To require proof establish- 
ing the contents so that it will be ‘‘free from all 
doubt,” is to require greater proof than ina criminal 
case—itis more than a reasonable doubt. Skeggs v. 
Horton, 2 So. Rep. 110. Such a requirement is errone- 
ous. Id. But ifthereisa conflict of evidence, and 
the jury return a verdict finding forthe will and set- 
ting out its contents, the verdict will not be disturbed. 
Kitchens v. Kitchens, supra. 

If it is clearly proven that an interested party has 
destroyed the will, a lower degree of proof will be suf- 





ficient to prove its contents. ‘‘ Kven where the exact 
contents of a will cannot be ascertained, if it has been 
suppressed or destroyed by a person interested in op- 
position thereto, the court orjury in odiwm spoliatoris 
will be authorized to presume many things as against 
the party who has been guilty of the fraudulent act.” 
Betis v. Jackson, 6 Wend. 173; Mahood v. Mahood, 8 
Ir. Eq. 359; Anderson v. Irwin, 101 Ill. 411. But see 
HAuble v. Clark, 1 Hagg. 115. But it ‘cannot be estab- 
lished as testamentary by proving a conspiracy to sup- 
press papers, the contents of which cannot be shown;’’ 
and such evidence is not entitled to goto the jury un- 
less the contents are first proven. Newell v. Homer, 
120 Mass. 277. Ifthe person offering a copy for pro- 
bate has himself destroyed the will, he must produce 
the fullest and most satisfactory proof of all the facts 
necessary to establish it. Moore v. Whitehouse, 3 Sw. 
& Tr. 567. 

Number of Witnesses.—The will may be established 
by the testimony of a single witness, if satisfactory. 
Apperson v. Dowdy, 18. HE. Rep. 105; Wyckoff v. 
Wyckoff, 1 C. E. Green, 401; Dickey v. Malechi, 6 Mo. 
177; 8. C., 34 Am. Dec. 180; Graham v. O’ Fallon, 4 Mo. 
601. ‘*This is doubtless true, but I apprehend that 
the court ought to be satisfied, not only that the charac- 
ter and standing of the witness are entirely above sus- 
picion, but that he is capable of expressing with clear- 
ness and accuracy the precise meaning of the original 
will. Not only so, but the circumstances ought to be 
such as to afford no suspicion of the trustworthiness 
of his recollection, and he should be free from bias or 
interest.’”’ Johnson's Will, 40 Conn. 587. This is per- 
haps a stricter rule than all the cases require. Hil- 
dreth v. Schillinger, 2 Stockt. Ch. 196; Page v. Maz- 
well, 118 Ill. 579; 8 N. HE. Rep. 852; Wyckoff v. Wyckoff, 
1C. K. Green, 401. Swinburne says there must ‘‘be 
two unexceptionable witnesses who did see and read 
the testament written, and do remember the contents 
thereof, these two witnesses deposing to the tenor of 
the will.’’ 2Swinb., pt. 14, pl. 4; but this has been re- 
pudiated by the courts. Wyckoff v. Wyckoff, supra. 

A statute requiring both of the subscribing witnesses 
to be produced in order to prove the execution does 
not apply to proof of the contents, and a single wit- 
ness is enough. Skeggs v. Horton, 2 So. Rep. 110; 
Morris v. Swaney, 7 Heisk. 591; Johnston v. Fry, 1 
Coldw. 100. In some States, by statute, two witnesses 
must be produced who are credible, and each swear to 
the contents, or a part thereof. Kidder’s Estate, 67 
Cal. 487; 6 Pac. Rep. 3826. The one who produces and 
merely verifies an alleged draft of the will cannot be 
considered the additional witness within the design of 
the rule; nor are declarations of the descendant as to 
the contents and substance of the will available as an 
equivalent thereto. Collyer v. Collyer, 1 Dem. 53; 17 
Abb. N. C. 828. 

A statute requiring two witnesses to prove the con- 
tents ona petition to probate does not apply where it 
is sought to prove the contents in an action of eject- 
ment, when that is allowed, and an unsuccessful at- 
tempt to probate the will is no bar to its use in such 
anaction. Harris v. Harris, 26 N. Y. 433. In some 
statutes a copy takes the place of one witness; and a 
copy recorded in the records of deeds of the county is 
sufficient, even though no statute authorizes its re- 
cording. Fording v. Weber, 99 Ind. 588. 

Competency of Witnesses.—Any one is competent to 
prove search, and consequent loss, whether interested 
ornot inthe establishment of the will. Wyckoff v. 
Wyckoff, supra; Dan v. Brown, 4 Cow. 483; Jackson 
v. Betts, 9id. 208; Betts v. Jackson, 6 Wend. 173; Ap- 
person Vv. Cottrell, 3 Port. 51; §. C., 29 Am. Dec. 239. 
The devisee in a holograph will may testify that it was 
written by the testator in case of its production. Mer- 
cer v. Mackin, 14 Bush, 434; 1 Am. Prob. Rep. 
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399. In other States interested witnesses are allowed 
to testify. Kidder’s Estate, supra. A legatee in a will 
is neither a party to the probate proceeding, nor one 
‘“in whose immediate and individual behalf ’”’ the pro- 
ceedings are wholly or in part had, within the mean- 
ing of the statute; and he is therefore a competent 
witness to sustain the will. Lawyer v. Smith, 8 Mich. 
811. See Wilmot v. Talbot, 3H. & McH.2; 8. C., 1 
Am. Dec. 874. But in an action of ejectment, one 
claiming under the will cannot testify to any commu- 
nication made to him by the testator as to the contents 
of his will. Timon v. Claffy, 45 Barb. 438. 

Proof of Part of Will only.—It is not necessary to 
prove the contents of the whole will. So much as may 
be proven will be probated. Dickey v. Malechi, 6 Mo. 
177; S. C., 84 Am. Dec. 180; Jackson v. Jackson, 4 Mo. 
211; Burge v. Hamilton, 72 Ga. 5€8; Chisholm v. Ben, 7 
B. Mon. 408; Lawrence v. Kete, Aleyn, 54; Sugden v. 
Lord St. Leonards, supra. Where it was shown that 
there was a $500 legacy, but it could not be shown to 
whom it was left, the willwas established; although 
the effect was to increase the amount due the residu- 
ary legatee by that amount. Skeggs v. Horton, 2 So. 
Rep. 110. So where only the life estate could be 
proven andthe name of remainderman (who was not 
the heir at law), the will was upheld. Lawrence v. 
Kete, supra; Sugden v. Lord St. Leonards, supra. But 
there are cases which hold that the entire will must 
be proved. Butler v. Butler, 5 Harr. 178; Newell v. 
Homer, 120 Mass. 277; Tucker v. Phipps, 3 Atk. 359; 
Davis v. Sigourney, 8 Met. 487. Yet while adhering to 
this rule, the Massachusetts court hold that if a sub- 
sequent but lost will can only be proven as to the rev- 
ocatory clause, that is sufficient to defeat the pro- 
bate of an earlier will. Wallis v. Wallis, 114 Mass. 
510. 

Proof of Substance only.—It is not necessary to prove 
the exact language of the will; proof of the substance 
isenough. Allison v. Allison, 7 Dana, 91; Wyckoff v. 
Wyckoff, 1 C. E. Green, 401; Morris v. Swaney, 7 
Heisk. 591. Swinburne says the “‘ tenor”’ only. 

Fraudulent Destruction.—Several statutes allow a 
probate of the will when fraudulently destroyed in his 
life-time. A will destroyed by his direction when in- 
save isa fraudulent destruction. Timon v. Claffy, 45 
Barb. 438. The statute means a fraud against and an 
imposition practiced upon the testator, defeating bis 
intention and purposein respect to the disposition of 
his property. Ifa testator is imposed upon, deceived 
and misled, and is then induced to destroy his own 
will, this isas much of a fraud as if committed by some 
one else. So unduly procuring the execution of anew 
will, which revokes the former, is a fraudulent de- 
struction, if it is then or afterward actually destroyed. 
Vocrhis v. Voorhis, 50 Barb. 119. So if he is induced 
to destroy it by undue influence it is afraudulent de- 
struction. Voorhees v. Voorhees, 39 N. Y. 463. Even 
without such a statute a will destroyed in the life- 
time of the testator may be established. Trevelyun v. 
Trevelyan, 1 Phil. 153; I[dley v. Bowen, 11 Wend. 227; 
Betis v. Jackson, 6 id. 178; Dickey v. Malechi, 6 Mo. 
177; 8S. C., 84 Am. Dec. 130; Bulkley v. Redmond, 2 
Bradf. 281; Bowen v. Idley,6 Paige, 47; 1 Edw. Ch. 
148; Etheringham v. Etheringham, Aleyn, 2; Scoggins 
v. Turner, 3S. E. Rep. 719. But see Kidder’s Estate, 
supra. 

Two Wills.—If a will is produced and offered for 
probate, proof of a subsequent will revoking it, or dis- 
posing of all the testator’s property and thus impli- 
edly revoking it, is a good defense to the attempt to 
probate the first one. But it sometimes happens that 
the contents of the last will cannot be proven because 
lost or unduly destroyed or suppressed. In thatevent 
the first will must stand. Horwood v. Goodright, 


Cowp. 87; Hope’s Will, 48 Mich. 518; Nelson v. Mc- | 


Giffert, 3 Barb. Ch. 158; S. C., 49 Am. Dec. 170; 
Hutchins v. Bassett, Comb. 90; 8. C., sub nom. Hutch- 
ins v. Bassett, 3 Mod. 203; Hungerford v. Nosworthy, 
Show. P. C. 146; Cutto v. Gilbert, 9 Moo. P. C. 181; 
Goods of Brown, 1 Sw. & Tr. 82; 4 Jur. (N.S8.) 
244; 27 L. J., P. D., 41. But if the lost will is not 
shown to have been properly executed, it is not a rev- 
ocation. Eckersley v. Platt, 36 L. J., P. D.,7; 15 L. 
T. 327; L. R., 1 P. D.,-281; 15 W. R. 2382. If only the 
revocatory clause is proven, that is sufficient to defeat 
the probate of the first will. Wallis v. Wallis, 114 
Mass. 510; Scoggins v. Turner, 8S. EK. Rep. 719. 

Statute of Frauds.—This statute does not prohibit 
proof of the contents of alost will. Helyarv. Helyar, 
1 Lee, 472. 

Statute of Limitations.—See Appeal of Deake, 12 Atl. 
Rep. 796, and EHveritt v. Everitt, 41 Barb. 387. 

Pleading.—To secure a probate of a lost will, or its 
establishment by a decree in chancery, some one in- 
terested in its contents must present a sworn petition 
setting out its purport or substance as far as possible. 
A copy cannot be required, for the very good reason 
that the originai is lost. Usually an attempt is made 
to set out what the petitioner thinks must have been 
the original, as near as he can discover. The facts 
showing the due execution of the lost will must be 
stated as fully as if the original was produced, or an 
excuse stated for not giving the details. The affida- 
vits of the attesting witnesses cannot be demanded, 
because they may not know the contents of the lost 
will, nor have they anyright to insist upon knowing 
when it is executed. Hildreth v. Schillinger, 2 Stockt. 
Ch. 196; Koster v. Koster, 52 Ind. 531; Morris v. 
Swaney, 7 Heisk. 591; Johnson’s Will, 40 Conn. 587; 
Apperson v. Cottrell, 3 Port. 51; S. C.,29 Am. Dec. 239; 
Harris v. Tiserear, 52 Ga. 153; S. C., 21 Am. Rep. 242; 
Mercer v. Mackin, 14 Bush, 484; 1 Am. Prob. Rep. 399; 
Wyckoff v. Wyckoff, 1 C. E. Green, 401; Davis v. Sig- 
ourney, 8 Met. 487; Newell v. Homer, 120 Mass. 277; 
Hall v. Gilbert, 31 Wis. 691; Timon v. Claffy, 45 Barb. 
438. It must be positively alleged how the will was 
destroyed, or that it was lost, or suppressed. If it ap- 
pears by implication that the willis in existence, the 
petition will be bad, because the court has the power 
to compel the person having it to produce it. Koster 
v. Koster, 52 Ind. 531. In ejectment, where all de- 
fenses are admitted under the general issue, and 
where an unprobated will may be admitted as evidence 
of title, no further pleading is necessary; and this is 
also true where the plaintiff brings such an action, re- 
lying upon a lost will to prove his title. 

Parties.—Only one interested under the will can 
bring an action to have it established. All the heirs 
at law should be made parties to the proceeding, and 
perhaps all the devisees so far as known. In Goods of 
Denston, 3 Curt. 741; Koster v. Koster, 52 Ind. 581; 
Apperson v. Cottrell, 3 Port. 51; 8. C., 29 Am. Dec. 239; 
Hall v. Gilbert, 31 Wis. 691. Parties who have no inter- 
estin the will or estate should not be made parties. 
Everitt v. Everitt, 41 Barb. 385. 

Trial and Verdict.—-The trial is usually by the court, 
but an issue devisavit vel non may be awarded. If 
tried by the court the finding usually sets out the sub- 
stance of the will if it is established; if by the jury, a 
verdict in the nature of a special verdict is usually 
found, or a reference made affirming the alleged copy. 
Timon v. Claffy, 45 Barb. 488: Newell v. Homer, 120 
Mass. 277: Idley'v. Bowen, 11 Wend. 227; Skeggs v. 
Horton, 2 So. Rep. 110; Apperson v. Cottrell, 3 Port. 
51; S. C., 29 Am. Dec. 289. The verdict is only advis- 
ory, unless made more so by statute. Morris v. 
Swaney, 7 Heisk. 591. 

Decree.—The decree sets up the substance and pur- 
port of the will. 47 Am. Dec. 630; Everitt v. Everitt, 
41 Barb. 385. Frequently the alleged copy, if proven, 
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is ordered copied into the decree, as well as the appli- 
cation and deposition on file. Clark v. Wright, 3 Pick. 
67; Sinclair’s Will, 5 Ohio St. 290. 
W. W. THORNTON. 
CRAWFORDSVILLE, IND. 





WILLS — CONSTRUCTION—NATURE OF ES- 
TATE—POWER OF ALIENATION. 


MISSOURI SUPREME COURT, NOV. 26, 1888. 


LAMPERT Vv. HAYDEL. 


A testator devised land in trust for the use of his three sons, 
‘with power to use and enjoy equally the rents, issues 
and profits thereof during their natural lives ;’’ his object 
being ‘* to secure to my children a certain annual income, 
* +4 * and to take from them the power of disposing of 
the same, or creating any liens thereon, or of makingthe 
same liable in any way for their debts.’ Held, that the 
will imposed upon the sons a valid restriction on their 
power of assigning their interest in the rents and profits 
of the land, whether such rents were in the hands of the 
trustee or not yet collected by him. 


PPEAL from St. Louis Circuit Court; George W. 
Lubke, Judge. Transferred from St. Louis Court 
of Appeals. 
Action by Jacob Lampert against F. L. Haydel. De- 
fendanut appeals. 


Hitchcock, Madill & Finkelnburg, J. K. Hansbrough, 
and HE. B. Adams, for appellant. 


C. P. & J. D. Johnson, Albert Winstein, H. S. 
D Arcy, and Cunningham & Eliot, for respondent. 


SHERWOOD, J. The clause of the will of George R. 
Jacobs, deceased, brought in question by this litigation 
is as follows: ‘‘I give and devise the next or middle 
lot, and the store-house thereon, * * * to the said 
John Byrne, Jr., and F. L. Haydel, of St. Louis county, 
in trust, and for no other purpose, for the use and 
benefit of my three sons, Wm. H., Charles A., and Ju- 
nius, in equal shares, as long as they all may live, with 
power in my three sons to use and enjoy equally the 
rents, issues and profits thereof during their natural 
lives. When all three of my said sons have died, it 
shall be the duty of said trustees, or their successors 
in office, to convey this lot, and the store-house 
thereon, in fee-simple, to the descendants or heirs at 
law of William H., Charles A., and Junius, in equal 
proportions, per stirpes. As long as any of my three 
sons, just named, survive, the said trustees shall hold 
said property in trust for the use and benefit of the 
survivor or survivors, and the descendants or heirs at 
law of the deceased. * * * My object in making 
the foregoing disposition of my St. Louis property, 
and in attaching the limitations aforesaid, is to secure 
to my children a certain annual income beyond the ac- 
cideut of fortune and bad management on their part, 
aud, with this end in view, to take away from them 
the power of disposing of the same, or of creating any 
liens thereon, or of making the same liable in any way 
for their debts.”’ 

John Byrne, Jr., one of the trustees named in the 
will, declining to act, the defendant, Haydel, is the 
only acting trustee. He took charge of the property 
in 1878, collected the rents, etc. 

In April, 1885, Junius Jacobs executed and delivered 
to plaintiff a deed of assignment, purporting to con- 
vey to him all the interest in the rents and profits of 
the property accrued, and thereafter to accrue. The 
defendant, having been notified of the assignment, re- 
fused to recognize it as valid. The plaintiff thereupon 
instituted this proceeding against him to compel an 
accounting, for judgment for the amount found to be 





due upon such accounting, and for other and further 
relief. The answer of the defendant denied that the 
plaintiff acquired any interest in the rents and profits 
by reason of the assignment, and alleged that said as- 
signment, under the terms of the will, was void. He 
further alleged that neither at the date of the assign- 
ment to plaintiff, nor since that date, did he have any 
money in his hands, arising from said rents and profits, 
due said Junius Jacobs, or the plaintiff. His answer 
concludes with a prayer that the court would construe 
the aforesaid clause of the will, and enter a decree for 
the guidance and protection of him in his capacity as 
trustee. 

The Circuit Court held the clause in the will re- 
straining the alienation of the rents and profits void; 
the assignment valid; and, as the testimony showed 
that the defendant had in his hands $163.96 at the hear- 
ing of the cause, a decree was entered allowing the 
trustee $30 for answering, and gave judgment against 
him for the residue and costs. He thereupon appealed 
to the St. Louis Court of Appeals, where the judgment 
of the lower court was reversed; but inasmuch as 
Lewis, P. J., dissented, basing his conclusion on the 
ground that the majority opinion was contrary to two 
decisions of this court (McDowell v. Brown, 21 Mo. 57, 
and Mcllvaine v. Smith, 42 id. 45) the cause was trans- 
ferred to this court, under the provisions of section 6 
of the constitutional amendment concerning the judi- 
cial department. 

The prominent point in this cause—one which over- 
shadows all the rest—is, were the limitations in this 
will void, as being in restraint of alienation? If this 
question be answered in the negative, it will be need- 
less to inquire as to the correctness of the ruling in 
regard to stating the account between the plaintiff and 
the defendant, or as to the amount due the former; 
since the defendant has not refused to come to an ac- 
counting with his cestui que trust, nor shown any un- 
willingness to respond to his obligation toward him; 
so that a negative answer, as aforesaid, disposes of the 
whole case, so far as concerns the plaintiff; and this is 
all that is necessary to do. 

In order, then, to determine what answer shall be 
returned to the question propounded, it becomes neces- 
sary to examine the clause of the will upon which both 
the plaintiff and the defendant rely to support their 
respective contentions. An examination of that clause, 
in connection with the authorities, leaves no room to 
doubt that, taken as a whole, it lacks nothing, either 
of form or substance, to make the intent of the testa- 
tor effective, provided that intent is such a one as a 
court of chancery can sanction, protect and effectu- 
ate. That the testator intended to give his sons buta 
limited control over the rents, issues and profits of the 
realty devised to the trustees—a control beginning 
only upon payment to them of such rents, etc.; that 
he intended those rents should be inalienable; that 
they should not be anticipated; that they should not 
be unsubject to any debts or liens created by the bene- 
ficiaries—is quite too plain for argument; and this is 
especially true when the duty of the courts is con- 
sidered—a duty emphasized by statute—to make the 
intent of a testator the polar star of construction. 
Rev. Stat., § 4008; Hall v. Stephens, 65 Mo. 670. The 
validity of the devise therefore as against creditors 
and assignees, is the only question at present at issue. 
It will be proper to ascertain, before proceeding fur- 
ther, whether the cases already cited from our own re- 
ports have any material bearing on the point under 
discussion. 

That of McIlvaine v. Smith, 42 Mo. 45, was a case 
where a man attempted to place property, its rents 
and profits, in the hands of a trustee, so that neither 
could be reached by his creditors—a case where ** the 
beneficiary himself was the donor;’’ and it was held 
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that this could not be done. This was the point in 
judgment, and any remarks of a broader scope must 
be classed as dicta. 

The case of McDowell v. Brown, 21 Mo. 57, was one 
which involved the construction of a deed, not a will. 
The granting clause was to the grantee, ‘‘ and her heirs 
from henceforth and forever.” Subsequent to this 
granting clause were words indicating a desire on the 
part of the grantor that the grantee, his daughter, 
should not alienate the estate, but that upon her death 
the property should * revert tothe children of my said 
daughter, as well living as to be born.’’ And on these 
words it was claimed that the daughter only took a 
life-estate, with remainder to the children. But it 
was ruled that, the fee having passed by the granting 
clause, any subsequent restriction upon alienation, be- 
ing repugnant to the fee granted, was void, and this 
was the only point in judgment. Any thing else said 
in the case was said arguendo, and does not carry with 
it the force of an adjudication; nor does the language 
used, even in argument, at all bear upon the point 
whether there could be, as to a life-estate, arestriction 
upon alienation. 

In quite a recent case in this court, where a deed 
came under consideration—an instrument which con- 
tained apt and sufficient words to confer a fee upon 
the first taker, but failed to expressly convey a life- 
estate to her—and the rule was invoked that the re- 
mainder over was void, we refused to apply the rule, 
notwithstanding there was a decided repugnancy be- 
tween the legal significance of the two clauses in con- 
troversy; and we examined ‘‘the face of the entire 
deed in question,” and from that examination we de- 
duced the conclusion that as the object was to give a 
life-estate to the daughter, with remainder over to the 
husband, we ought to ‘‘ make the intention of the par- 
ties effectual,”? and soit wasruled. Beanv. Kenmuir, 
86 Mo. 666. That case strongly exemplifies the grow- 
ing tendency in modern adjudication to give as much 
consideration to the claims of obvious justice as to the 
demands of an arbitrary and technical construction. 
There is nothing therefore in the two cases heretofore 
mentioned, and which occasioned the transfer of this 
cause, to prevent the consideration of the case at bar 
upon correct principles, and as acase of first impres- 
sion in this court. 

Those affirming the validity of the clause of the will, 
as against the claims of creditors or assignees, have 
cited authorities showing that the doctrine of re- 
straint upon alienation does not apply even to a legal 
life-estate, but only to estates in fee; and authorities 
have been cited of a contrary effect. The weight of 
authority would seem to favor the conclusion that 
such restraints are not invalid except when annexed 
to alegal title in fee; and there is certainly great force 
in the position that if a legal estate for life can be fet- 
tered by a restraint upon alienation, that a morerigid 
rule should not prevail in regard to equitable life- 
estates. But it may be conceded that restraints upon 
the alienation of legal life-estates are invalid at law, 
and still it does not follow that such restraints are in- 
valid in respect to estates in equity of a similar dura- 
tion. 

The reasons for this view of the matter will now be 
presented, and they will be confined to the question 
here at issue, ¢. e., whether a restraint may be imposed 
upon the alienation of an equitable life-estate, such as 
was created in the assignor in the present instance. 
Trusts of this character are the ‘“‘ creatures of equity.”’ 
They had their origin in courts of chancery, and are 
alone cognizable in such courts. The growth of the 
system of jurisprudence pertaining to them has been 
slow and gradual in its development, and the methods 
and the nature of the relief given in respect of them 
consist in the new application of old principles to new 


cases as they arise according to their exigency. 1 Perry 
Trusts, §$ 7, 8,17; 1 Story Eq. Jur. (18th ed.), §49. Be- 
ing the creatures of equity, they must be and are ad- 
ministered and enforced in accordance with the inher- 
ent and pecaliar rules which pertain to that system of 
jurisprudence. Sometimes those rules accord with 
and are in conformity to the rules of law; sometimes 
they vary from them partially or totally. 

It has been urged that the restraint upon alienation 
which is allowed in trusts for the separate use of mar- 
ried women is au exception which proves the rule that 
such restraints are not to be allowed in other cases. 
But it must be remembered that this exception, as 
well as the doctrine upon which it is grafted, are both 
of comparatively modern growth. The doctrine thata 
married woman could have a separate estate—an es- 
tate free from the control of her husband—only dates 
back to the first quarter of the last century. 

In Hulme v. Tenant, 1 Brown Ch. 16, decided in 1778, 
it was ruled that a limitation to the separate use did 
not prevent the feme from alienating. But it was 
found that this doctrine gave very insufficient protec- 
tion to married women, as they were still in danger of 
parting with their property under the influence or co- 
ercion of their husbands. Subsequently Lord Thur- 
low, happening to be nominated as trustee of Miss 
Watson’s settlement, directed the insertion of the 
words, ‘‘and not by anticipation.’”?’ But even such 
words are not necessary if an intention to restrain an- 
ticipation can be gathered from the whole instrument. 
Ross’ Trust, 1 Sim. (N. 8.) 196; Bengough v. Edridge; 
1 Sim. 199; Doolan v. Blake, 3 Ir. Ch. 349. 

Then the question arose, when the settlement was 
made on a feme sole, whether a clause restraining 
alienation would apply as to a future and unknown 
husband. At first it was ruled that it would not. 
Massey v. Parker, 2 Mylne & K. 174. But Lord Cot- 
tenham, who had decided the case just cited, over- 
ruled it in Tullett v. Armstrong, 4 Mylne & C. 377, de- 
cided in 1840, wherein he ruled that, when property 
was given for the separate use of a woman, it would 
shift with her condition, be at her disposal when sin- 
gle or discovert, and come anew into operation and 
vigor when marital relations were entered into. It is 
observable of that case that it overrules the principles 
announced in Newton v. Reid, 4 Sim. 141 (decided in 
1830), and Malcolm v. 0’ Callaghan, 5 Law J. Ch. (N. 8S.) 
137 (decided in 1836), and other cases, that notwith- 
standing a restriction against alienation, yet that such 
restriction was void unless there was a gift over in 
that event—the very same doctrine as that asserted in 
1811 in Brandon v. Robinson, 18 Ves. 429, and upon 
which the plaintiff relies for success in the present 
instance. 

Lord Cottenham was in much doubt as to the ground 
upon which to base his decision in T'ullett’s Case, su- 
pra; but finally, after much consideration, he placed 
it upon the broad ground that a court of chancery 
had an inherent power to modify estates of its own 
creation, and, in virtue of that jurisdiction, to estab- 
lish the validity of the separate use to the fullest ex- 
tent, in order to effectuate the intention of the donor, 
which might be defeated but for such interposition. 
He said: ‘‘ When once it was established that the 
separate estate of a married woman was to be so far 
enjoyed by her, as a feme sole, as to bring with it all 
the incidents of property, and that she might there- 
fore dispose of it, asa feme sole might do, it was found 
that, to secure to her the desired protection against 
the marital rights, it was necessary to qualify and fet- 
ter the gift of the separate estate by prohibiting an- 
ticipation. The power to do this was established by 
authority not now to be questioned, but which could 
only have been founded upon the power of this court 
to model and qualify an interest in property which it 
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had itself created, without regard to those rules which 
the law has established for regulating the enjoyment 
of property in other cases, If any rule therefore were 
now to be adopted by which the separate estate should, 
in any case, be divested of the protection of the clause 
against anticipation, it would in such cases defeat the 
object of the power so assumed. <A feme covert, with 
a separate estate not protected by a clause against an- 
ticipation, is, in most cases, in aless secure situation 
than if the property had been held for her simply upon 
trust. 

In the latter case, this court, with the assist- 
ance of her trustees, can effectually protect her; in 
the other, her sole dependence must be upon her hus- 
band not exercising that influence or control which, 
if exercised, would, in all probability, procure the de- 
struction of her separate estate. In the case of a gift 
of separate estate, with a clause against anticipation, 
the author of the gift supposes that he has effectually 
protected the wife against such influence or con- 
trol. 

Upon what principle can it be that this court should 
subject her to it, and by so doing defeat his purpose, 
and completely alter the character and security of his 
gift? The separate estate, and the prohibition of an- 
ticipation, are equally creatures of equity, and equally 
inconsistent with the ordinary rules of property. The 
one is only a restriction and qualification of the other. 
The two must stand or fall together.”’ 

That case affords a striking illustration of what 
Judge Story so eloquently observes: ‘‘The beautiful 
character, pervading excellence, if one may so say, of 
equity jurisprudence, is that it varies its adjustments 
and proportions so as to meet the very form and pres- 
sure of each particular case, in all its complex habi- 
tudes.”’ 1 Story Eq. Jur., § 439. And Lord Cotten- 
ham frequently Jaid down the rule that it was the duty 
of a court of equity to ‘‘adapt its practice and course 
of proceeding, as far as possible, to the existing state 
of society, and to apply its jurisdiction to all those new 
cases which must continually arise, and not, from too 
strict an adherence to formsand rules, established un- 
der very different circumstances, decline to adminis- 
ter justice and to enforce rights for which there is no 
other remedy.”’ Taylor v. Salmon, 4 Mylne & C. 141; 
Mare v. Malachy, 1 id. 559; Wallworth v. Holt, 4 id. 
619. 

Now,if a court of equity,in orderto protect one class 
of trusts, creatures of its own creation, and by so do- 
ing to effectuate the intention of the author of the gift, 
exercises its own inherent power to model and qualify 
an interest in equitabie property without regard to the 
rules which the law has established for regulating the 
enjoyment of property in other cases, it is difficult to 
see why, with a like object in view, 7. e., the effectua- 
tion of the gift just as its author intended it to be 
effectuated, such court may not lay down and declare 
a rule, in such a case as this, which shall be equally 
effectual in preventing the intention of the donor from 
being thwarted—a rule which injures or defrauds no 
one, which violates no rule of public policy, and which 
gives stability and protection to a provision which, 
originating in the warmest ties of affection, seeks to 
afford to the beneficiary a sure and unfailing refuge 
against the vicissitudes of fortune. 

If a court of equity, as already seen, will guard such 
a trust in One case with jealous solicitude, why should 
it fail to do so in another, in circumstances equally 
meritorious? No sound reason can be urged to sup- 
port a negative answer to this question, unless that be 
deemed a good reason which is based upon some iso- 
lated technicality. But, asa general rule, a court of 
equity, in administering its peculiar jurisprudence, 
regards snbstance, not form, and refuses to be ham- 





pered by the narrow confines of technical formu- 
las. 

Instances almost too numerous forcomputation are 
to be found in the books where instruments void and 
valueless at law are held valid and enforced in 
equity. 

Under the operation of the rule announced in Bran- 
don v. Robinson, 18 Ves., supra, while a clause against 
alienation is held invalid, on the ground that a donor 
creating a life-estate could not attach to his gift con- 
ditions forbidding its alienation, yet, even by that rule, 
an equitable estate-for life may be given, with a limi- 
tation over to a third person, should the life-tenant 
attempt to alien it or become bankrupt; or a donor 
can place his bounty beyond the reach of creditors, by 
making it optional with the trustee whether he will 
pay the income to the beneficiary. In all these in- 
stances, there is more or less restraint upon the right 
of alienation. 

The only effect of the English rule where the instru- 
ment is drawn in accordance with it, and the terms of 
the instrument are not complied with, is that the in- 
terest becomes forfeit, and so the creditors get noth- 
ing; and they get nothing also where there is a dis- 
cretion as to payment lodged with the trustee. If this 
be so, it seems difficult to see why the founder of the 
trust may not do by a direct restraint upon alienation 
what he may indirectly do by another method. Sound 
reason would seem to maintain that such a distinction 
is too shadowy for a court of equity to follow; especi- 
ally so, as by a direct restraint upon alienatien the in- 
tention of the donor is effectuated, and by the indi- 
rect method his intention is frustrated and over- 
thrown. But, whatever may be the view taken by the 
English courts on this question, some courts of the 
highest authority in this country maintain the oppo- 
site view, holding that those considerations which ap- 
ply to legal estates have no application where property 
is transferred in trust, as in such instances the trustee 
takes the whole property, with the usual incidents of 
alienation, and in like manner the beneficiary takes 
the legal title to the income when it is paid over to 
him, and therefore the point about restraints upon 
alienation has no foundation either in law or in fact. 
This is the position taken by the Supreme Court of 
Massachusetts, in a cause which was twice argued 
(Bank v. Adams, 1383 Mass. 170), and the trust in that 
case, substantially identical with that one before us, 
held valid. Similar adjudications have been made in 
Pennsylvania from an early period in its judicial his- 
tory (Thackarav. Mintzer, 100 Penn. St. 151, and cases 
cited); and in other States (Vermont, Baynes v. Dou, 
10 Atl. Rep. 258, and cases cited; Maryland, Smith v. 
Towers, 14 id. 497). 

The two cases just cited are quite recent, the former 
having been decided in 1887, and the Jatter in June of 
the present year. The Supreme Court of the United 
States in Nichols v. Eaton, 91 U. S. 716, has affirmed 
the validity of such trusts, and also in a subsequent 
case—LHyde v. Woods, 94 U. 8. 523. The opposite view 
is taken in several States, and the authority in support 
of that view will be found in the briefs of counsel. In 
some States, the validity of such trusts, where the 
fund proceeds from the bounty of another, is sanc- 
tioned by express statutes. Thisis true of New York, 
New Jersey, Illinois and Tennessee. Decisions in those 
States therefore are of no value in the discussion of the 
question where such statutory provisions are not in- 
volved. 

The judgment of the St. Louis Court of Appeals will 
be affirmed, and the cause remanded to that court, 
with directions to order the Circuit Court to dismiss 
the plaintiff's petition. 

With the exception of Ray, J., absent, all concur. 
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CONSPIRACY — COLLECTION OF FRAUDU- 
LENT BILLS— BILL OF PARTICULARS — 
EVIDENCE— CONDUCT OF TRIAL. 


ILLINOIS SUPREME COURT, NOV. 16, 1888. 


McDoNALD V. PEOPLE. 


Where, upon motion of a defendant indicted for a conspiracy 
to defraud a county by the presentation and collection of 
bills alleged to be fraudulent, the charges being indefinite 
and general in the indictment, bills of particulars are or- 
dered and furnished, showing the dates and numbers of 
bills for repairs on a county building, evidence of similar 
bills for services and materials for other buildings neither 
mentioned in the particulars nor connected with the bills 
or the building therein referred to is inadmissible, as the 
effect of the particulars is to narrow the range of inquiry 
to the transaction therein mentioned. 

Evidence of other fraudulent bills having been admitted, itis 
error to refuse to instruct that the defendant is on trial 
only for the transaction referred to in the bill of particu- 
lars. 

A conviction will be reversed when counsel for the people re- 
fer to similar prosecutions in another city, and allude to 
exceptions taken by defendant, saying that the purpose 
was to take down every thing said during the trial to get 
error into the record, hoping to reverse the case if a con- 
viction should be had, and remark that the law allows de- 
fendants to testify for themselves, and ridicule legal pro- 
ceedings in criminal cases, and tell the jury that defend- 
ant had unsuccessfully sought a change of venue, and ad- 
vert to the alleged improper influence exerted over the 
administration of justice by defendant’s brother. 


RROR to Appellate Court, First District. Edward 

S. McDonald, William J. McGarigle, Nicholas 
Schneider and Frederick Faber were jointly indicted 
in the Criminal Court of Cook county for conspiracy to 
defraud the county. McDonald and McGarigle were 
tried together, convicted and sentenced to three years’ 
imprisonment. The M. C. McDonald referred to in 
the opinion of the court as having been alluded to by 
Mr. Grinnell, the prosecuting attorney, is a brother of 
defendant Edward 8S. McDonald. McDonald took a 
writ of error to the Appellate Court, where the judg- 


ment was affirmed. 25 Bradw. 350. He again brings 


error. 
W.S. Forrest and C. Beckwith, for plaintiff in error. 


George Hunt, attorney-general, Joel M. Longenecker, 
State’s attorney, Francis W. Walker and Edmund 
Furtherman, assistant State’s attorneys, J. N. Stiles and 
John Lewis, for the people. 


CraiG, C. J. This was an indictment in the Crim- 
inal Court of Cook county against Nicholas Schneider, 
William J. McGarigle, Frederick Faber and Edward 
S. McDonald, inwhich the defendants were charged 
with a conspiracy to obtain money from Cook county 
by false pretenses. The indictment contained several 
counts, some of which charge a conspiracy to defraud 
the county by means of false pretenses generally, while 
others charge a conspiracy to defraud the county with 
respect to repairs at the normal school. At the June 
Term, 1887, of the Criminal Court, McGarigle and 
McDonald were tried jointly before a jury. The two 
other defendants, Schneider and Faber, were not put 
upon trial, but were used as witnesses by the people 
against McGarigle and McDonald. The jury found 
the two defendants guilty, and fixed their term ot im- 
prisonment at three years in the penitentiary. Ed- 
ward 8. McDonald alone sued out this writ of error. 

Various errors have been assigned, and elaborate ar- 
guments have been filed on behalf both of the defend- 
ant and the people. We shall not however undertake 
to follow counsel and consider all the questions raised, 
but we will content ourselves with the consideration 
of a few questions which are decisive of the judgment 
rendered both in the Criminal and Appellate Courts. 


Every person charged with a crime is entitled to a 
fair and impartial trial—a trial in conformity to the 
laws of the State—and it is a duty resting upon the 
courts to see that this guaranty conferred by the laws 
upon every citizen is upheld and sustained. A fairand 
impartial administration of the lawsis one of the most 
sacred rights of the citizen—oue that cannot be 
abridged or frittered away. In looking over the rec- 
ord before us, we are not satisfied that the defendant 
McDonald had a fair and impartial trial in the Crim- 
inal Court. Improper evidence was admitted; the in- 
structions to the jury did not lay down the law cor- 
rectly; and other irregularities occurred during the 
trial which doubtless led to the verdict returned by the 
jury. 

Under the last head may be mentioned the opening 
statement of the case to the jury made by the counsel 
for the people. Much latitude is always allowed coun- 
sel in the statement or argument of a case to a jury, 
but there are bounds which ought not to be tran- 
scended. Asa general rule a full statement of the 
facts expected to be proven on the trial, with a state- 
ment of the law relied upon, would seem to be suffi- 
cient; but here the court ruled that counsel for the 
people might elect the manner in which to make their 
opening. He was allowed to talk about the “ boodle 
prosecutions in New York city;” to discuss and ex- 
plain to the jury the meaning and office of an ‘‘ excep- 
tion’’ entered by counsel for defendant. Among other 
things, it was said that the object of taking exceptions 
was to get error in the record; that every thing said 
is taken down by the stenographers; that in case the 
defendants are found guilty, they have a right to take 
an appeal to the Supreme Court; that the whole rec- 
ord goes up to the Supreme Court; that if the judge 
has made a remark which he ought not to have made, 
and which very likely he has, those seven wise men 
down at Ottawa, if it shall appear to them that any re- 
mark was made which might have prejudiced the 
cause of these gentlemen who have been found guilty, 
they will consider whether or not they will grant them 
a new trial; that errors may be run all through the 
case. The counsel for the people also informed the 
jury that the law had been so changed that any de- 
fendant might testify in his own behalf. 

Objection being made to this statement and over- 
ruled, counsel then said: ‘‘ There is another exception. 
The court thinks I am right or he would tell me to 
vary my line of argument.’’ The jury were also told 
that the defendants had applied for a change of venue 
to another county, and the application for a change 
was commented upon at length. Other matters wholly 
foreign were stated and argued to the jury. Indeed, 
full liberty was given counsel for the people by the 
court to make any statement he saw proper to make, 
whether it had any legitimate bearing on the case or 
pot. The manner in which legal proceedings are re- 
quired to be conducted under the laws was ridiculed 
at great length by counsel for the people with the 
sanction and approval of the court. 

It is a proposition too plain to admit of argument 
that the jury had nothing to do with the force or effect 
or the office of an exception that might be taken by 
counsel during the trial; nor could they take into 
consideration the fact (if it was a fact) that the de- 
fendants had applied for a change of venue; nor was 
it material for them to know that the law had been so 
changed that a defendant might testify in his own be- 
half. Andit is plain that the court ought not to have 
permitted the attorney of the people to bring these 
matters before the jury in the opening statement. 

In State v. Kring, 64 Mo. 595, where the jury was 
told in the argument that if they wronged the de- 
fendant by finding him guilty that wrong can be 
righted by an appeal by the defendant to the Supreme 
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‘Court, the remark was held to be error. It is there 
said: ‘* The statements that the higher courts referred 
to had the power to review the finding of the jury on 
the weight of evidence was calculated to induce the 
jury to disregard their responsibility.”’ Our statute, 
which allows a defendant in a criminal case to testify, 
declares that ‘this neglect to testify shall not create 
any presumption against him, nor shall the court per- 
mit any reference or comment to be made to or upon 
such neglect. Under this statute, why was the attor- 
ney of the people allowed to comment before the jury 
of the right of the defendants to testify in the 
case? 

In State v. Smith, 75 N. C. 307, a judgment wherein 
a defendant was convicted was reversed, upon the 
ground alone that the attorney for the people was al- 
lowed, in addressing the jury, to state that ‘‘the de- 
fendant was such a scoundrel he was compelled to re- 
move his trial from Jones county to a county where he 
was not known;’”’ and yet, in this case, counsel for the 
people was permitted to argue at great length apon the 
fact that the defendants had applied for a change of 
venue, and the application had been denied. The de- 
fendants were charged with a crime which wasa vio- 
lation of the laws of the State. They were on trial un- 
der the laws of the State. The inquiry is a pertinent 
one, why the laws of the State under which criminals 
on trial were permitted to be ridiculed in the opening 
argument to the jury. What the object of counsel 
was in pursuing the course that was pursued may be 
difficult to understand; but whatever may have been 
the object, the effect of what was done, without doubt, 
created a prejudice in the minds of the jury, and may 
have, in part, at least, led to the verdict which was 
rendered. 

Again, in the closing argument to the jury on behalf 
of the people, counsel were allowed to travel outside 
of the record and discuss M. C. McDonald and his in- 
fluence in the administration of justice in Chicago. 
Among other things, the State’s attorney said: ‘‘They 
say there is a fabled tree that grows in some torrid 
clime; that the birds of the air which fly near its 
branches, influenced by the aroma of it, fall beneath it 
and die. That is the influence of M. C. McDonald in 
this and all matters connected with the administra- 
tion of justice.’’ Other allusions of a similar charac- 
ter were made in the argument to the same person. 
He was in no manner connected with the case, and, 
upon objection being made, it was the duty of the 
court to confine the argument to a consideration of 
such matters as properly pertained to the case under 
the evidence. People v. Mitchell, 62 Cal. 411; Insur- 
ance Co. v. Cheever, 36 Ohio St. 201; Rolfe v. Inhabi- 
tants of Rumford, 66 Me. 564. 

The indictment contained six counts, but the State’s 
attorney dismissed the fifth count out of the case. 
The first four counts charged the defendants, in gen- 
eral terms, with a conspiracy to defraud Cook county 
by means of false pretenses. The last count charged a 
conspiracy to defraud Cook county by means of false 
pretenses as to work done and material furnished at 
the normal school in 1886. Before the cause was called 
for trial, the defendant filed a motion in writing re- 
questing the court to enter an order requiring the 
State’s attorney to filea bill of particulars. After due 
consideration the court granted the order, and in re- 
sponse thereto the State’s attorney filed what is 
known in the record as the original bill of particulars. 
The bill of particulars thus filed did not however prove 
to be satisfactory to the defendant. It was but little 
more definite or specific as to the character of the 
charge than the indictment. The defendant then filed 
a petition for a furtber and better bill of particulars, 
which, upon due consideration, the court granted, and 
entered an order requiring the State’s attorney to fur- 





nish defendant McDonald a further and better bill of 
particulars. 

In the order the State’s attorney was required to 
furnish the defendant McDonald the date and number 
of all bills, vouchers or warrants which are relied upon 
by the people, and which have been on file in any 
county office, and which have been in the possession of 
the State’s attorney; and also that the said people per- 
mit the inspection of the said bills, vouchers and war- 
rants by the attorneys for said Edward 8S. McDonald, 
or some of such attorneys; also, that said people fur- 
nish the defendant Edward 8S. McDonald the dates be- 
tween which the work or labor done, or pretended to 
be done, was done or pretended to be done; also, that 
the State’s attorney permit the defendant McDonald 
and his counsel to examine and inspect any books which 
the State’s attorney claims were kept in pursuance 
of the conspiracy charged in the indictment. Amended 
bill of particulars furnished McDonald is as follows: 
‘*(1) The dates between which the labor was done or 
pretended to have been done, and the material fur- 
nished or pretended to have been furnished, by said 
Nicholas Schneider, as set forth in the bill of particu- 
lars heretofore furnished said defendants McGarigle 
and Edward S. McDonald, are January 1, 1886, until 
January 1, 1887. (2) The dates and numbers of bills 


that are relied upon are: No. 7, August 2, 1886. No.9, 
August 9, 1886. No. 12, August 16, 1886. No. 18, Sep- 
tember 4, 1886. No. 15, September 13, 1886. No. 18, 
September 20, 1886. No. 28, October 2, 1886. No. 26, 
October 9, 1886. No. 27, October 16, 1886. No. 31, No- 
vember 1, 1886. No. 36, November 8, 1886. No. 40, 


November 20, 1886. Julius S. Grinnell, State’s At- 
torney.’’ 

The order of the court under which the last bill of 
particulars was furnished is plain and cannot be mis- 
understood. The date and number of all fraudulent 
bills, vouchers or warrants relied upon by the people 
to secure a conviction by the order are to be furnished 
by the State’s attorney to the defendant. The order 
of the court was obeyed, and a list of the fraudulent 
bills which were to be relied upon on the trial to se- 
cure a conviction was submitted to the defendant. 
The bills relied upon were twelve in number, the first 
bearing date August 2, 1886, and the last, November 
20 of the same year. They all related to services per- 
formed and materials furnished at the normal school. 
Under the bill of particulars which had been furnished, 
it was contended on the trial by the defendant that the 
evidence should be confined to the normal school 
transactions; but this position was overruled by the 
court, and the people were allowed to introduce evi- 
dence of fraudulent bills for service rendered and ma- 
terial furnished at the court-house, insane asylum, in- 
firmary and the hospital. Some twenty-nine of Schnei- 
der’s bills, relating solely to those places, were intro- 
duced in evidence to establish the charge of conspiracy 
to defraud Cook county in rendering fraudulent bills 
for services rendered and material furnished at the 
normal school, as stated in the bill of particulars. The 
ruling of the court on the admission of this evidence 
presents a question of importance, and one to not en- 
tirely free from difficulty. 

Where the charge in the indictment is a general one, 
as is usually the case in an indictment of this charac- 
ter, it is a matter of great importance to a defendant 
to obtain a bill of particulars, in order that he may 
know specifically what he may be required to meet on 
the trial. If however after a bill of particulars has 
been furnished, the evidence to establish a conviction 
is not confined to the specifications therein, what 
benefit is to be derived from a bill of particulars? 
Where is the necessity for an order of court requiring 
a bill of particulars? Com. v. Snelling, 15 Pick. 326, is 
an interesting case on the subject. 
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The defendant was indicted for a libel on the char- 
acter of one Benjamin Whitman, a justice of the Po- 
lice Court, charging him, in various forms, but in gen- 
eral terms, with misconduct and malpractice in the 
discharge of the duties of his office. Prior to the com- 
ing on of the trial the defendent was required by the 
court to state whether he intended to offer proof of the 
truths of the misconduct charged in the publications 
alleged to be libelous, and, if so, to file specifications of 
the cases and instances of misconduct intended to be 
given in evidence; and on the trial the defendant was 
prohibited from giving evidence of the truth of the 
supposed libel, except according to the specifications 
so filed. Theorder of the trial court was fully sus- 
tained, and upon one branch of the question the court 
said: ‘‘And in regard to another exception, namely, 
that the defendant, having in his bill of particulars 
specified certain cases and added the words ‘and oth- 
ers,’ was prohibited from going into evidence of cases 
not otherwise specified. All the reasons which require 
a specification require that the defendant should be 
confined to the cases specified; otherwise, the purpose 
of the order would be wholly defeated.’’ 

In People v. McKinney, 10 Mich. 54, which was an in- 
dictment for embezzlement, in speaking of the office 
of a bill of particulars the court said: ‘‘The particu- 
lars called for, if furnished, would not have constitu- 
ted, strictly, a part of the information, nor any part of 
the record proper. It would not have constituted the 
charges upon which the defendant was to be tried, as 
the defendants seem to suppose. Its only purposeand 
effect are to inform the defendant of the nature of the 
evidence, and the particular transactions to be proved 
under the information, and to limit the evidence to 
the items and transactions stated in the particulars.’’ 
In Reg. v. Esdaile, 1 Fost. & F. 213, which was an in- 
formation for conspiracy, prior to the trial, bills of 
particulars having been delivered under an order of 
court, and evidence of transactions not named therein 
having been offered and rejected, the court held that 
particulars having been ordered of overt acts the coun- 
sel for the crown were confined within them. See also 
Com. v. Davis, 11 Pick. 484. 

A leading case on the question is Com. v. Giles, 1 
Gray, 468. The defendant was indicted asa common 
seller of spirituous aud intoxicating liquors. Before 
the trial, defendant, upon his motion, had been fur- 
nished by order of the court with a list specifying the 
names of the persons to whom sales would be proved. 
At the trial, the district attorney offered evidence of 
other sales to persons not named in the specification. 
The evidence was admitted against the objection of the 
defendant. The Supreme Court, in passing upon this 
question, said: ‘‘It is now a general rule, perfectly 
well established, that in all legal proceedings, civiland 
criminal bills of particulars or specifications of facts 
may and will be ordered by the court whenever it is 
satisfied that there is danger that otherwise a party 
may be deprived of his rights, or that justice cannot 
be done. The court then discusses the question 
whether the order of court granting a bill of particu- 
lars is final, inclining to the view thatit is. Thecourt 
then said: ‘‘ But whether this be so or not, when it is 
once made it concludes the rights of all parties who 
are to be affected by it; and he who has furnished a 
bill of particulars under it must be confined to the par- 
ticulars he has specified as closely and effectually as if 
they constituted essential allegations in a special dec- 
laration. The evidence therefore of sales not men- 
tioned in the list which was furnished to the defend- 
ant in the present case was inadmissible, and should 
have been rejected. The particular purpose for which 
it was allowed, to be adduced, scarcely, if at all, limit- 
ing or diminishing its general force and effect, con- 
stituted no exception to the general rule,. and af- 


forded no sufficient or legal reason for disregarding 
it.”’ 

The court of last resort in New York, in Starkweather 
v. Kittle, 17 Wend. 21, in speaking of a bill of particu- 
lars, said: ‘‘ The declaration, plea or notice of set-off 
may be so general in iis terms that the opposite party 
will not be fully apprised of the demand which will be 
set_up on the trial, and he is therefore permitted to call 
on his adversary to give a more detailed and particu- 
lar statement of the claims on which he intends to 
rely. When the bill is furnished, it is deemed a part 
of the declaration, plea or notice to which it relates, 
and is construed in the same way as though it had 
originally been incorporated in it.’’ 

It will be observed that in the last case cited the 
court treats a bill of particulars, when furnished, as a 
part of the declaration, plea or notice to which it re- 
lates, while in the Giles Cuse itis said, ‘‘he who fur- 
nishes a bill of particulars must be confined to the par- 
ticulars as closely as if they constituted essential alle- 
gations in a special declaration; ”’ and the evidence 
was confined strictly to the bill of particulars. It will 
also be observed that in the case of People v. McKin- 
ney, supra, the court seems to take a slightly different 
view of the office of a bill of particulars, and says it 
does not constitute a part of the record, but its office 
is to inform the defendant of the nature of the evi- 
dence, and the particular transactions to be proved. 
These different expressions in the authorities are more 
formal than otherwise. The object of a bill of par- 
ticulars is to give the accused notice of the specific 
charge he is required to meet on the trial, so that he 
may be prepared to defend. Here the State’s attor- 
ney, had he seen proper, might have given notice in 
the bill of particulars that fraudulent bills for labor 
and materials had been presented by Schneider, relat- 
ing to the court-house, insane asylum, infirmary and 
the hospital, specifying the date and amount in each 
case. Then the evidence relating to the bills at these 
various institutions might have been properly admit- 
ted. But he saw proper to limit the charge to twelve 
specific bills for labor and materials on the normal 
school. Having done this, under the plainest princi- 
ples of law relating to the admission of evidence under 
an averment in a pleading (treating the bill of particu- 
lars as a pleading), the evidence ought to have been 
confined to the twelve bills specified in the bill of par. 
ticulars. Otherwise, the bill of particulars was a de- 
lusion-~a legal snare—furnished for the purpose of de- 
ceiving the defendants. It is nut claimed that the act 
of presenting normal school bills was connected with 
the presentation of the other bills in such a manner 
that they were, on that account, inseparable; nor was 
such thecase. The bills of the different county insti- 
tutions, and fraudulent pretenses relating thereto, had 
no immediate or direct connection with each other. 
In order to establish a conspiracy on the part of the 
defendants in regard to the work and materials on the 
normal school, it was not necessary to prove that . 
Schneider had presented fraudulent bills as to work | 
aud material furnished at the court-house, insane asy- 
lum, infirmary and hospital, and it was erroneous to 
allow such evidence to go to the jury. The effect of 
the bill of particulars furnished by the State’s attorney 
under the order of the court was to narrow the issue 
to the fraudulent bills relating to the normal school, 
and, as a necessary consequence, exclude all evidence 
of aconspiracy to obtain money from Cook county, 
except as to the bills for labor and material furnished 
on the normal school. We are not unmindful that it 
is competent, when the issue is whether a party is 
guilty of a general conspiracy, distinct, overt acts of 
conspiracy may be given in evidence; and that when 
the issue is whether a party is guilty of a specific, overt 
act of conspiracy, it is competent to give in evidence 
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other overt acts of conspiracy, which include or are 
dependent upon, or constitute a part of, the res geste 
of that act; but it has never been held admissible to 
give in evidence, to prove a specified overt act, wholly 
disconnected and independent overt acts, having no 
other relevancy to each other than that they are overt 
acts of the same parties. 

What was said in the case of Ochs v. People, 16 N. E. 
Rep. 662, in regard to the admission of evidence, has 
no application to the facts of this case. There the 
defendants were charged with a conspiracy to obtain 
money from Cook county by means of false pretenses. 
The indictment contained five counts; but the State’s 
attorney elected to proceed under the first four counts 
of the indictment, which were, in substance, as fol- 
lows: The first charges that the defendants and others, 
on November 1, 1885, etc., feloniously conspired to- 
gether, with the fraudulent and malicious intent then 
and there feloniously, wrongfully and wickedly, by 
divers false pretenses, and with indirect means, to 
cheat and defraud said county of Cook of its moneys, 
etc. The second count charges conspiracy to obtain 
the moneys and property of Cook county by false pre- 
tenses, and to cheat and defraud the county; and that 
in pursuance of the conspiracy they did obtain Jarge 
amounts of goods, moneys, etc., of the value of $100,- 
000, of the county by false pretenses. The third and 
fourth counts charge a conspiracy between the parties 
to obtain from the county, by false pretenses, divers 
large sums of money, of the value of $100,000. It fwill 
be observed that the charges in the indictment are of 
a general character. What particular pretenses were 
resorted to is not charged. Under such charges in an 
indictment, the evidence, as it did on the trial of the 
cause, might take a wide range; but in the case under 
consideration, the charge as heretofore shown having 
been limited, what may have been said in the Ochs 
Case in reference to the admission of evidence can 
have no bearing here. 

In the fifteenth instruction for the prosecution the 
jury were told ‘‘ that any evidence which has been ad- 
mitted by the court in the presence of the jury is for 
the consideration of the jury, and should be considered 
by them in making up their verdict.”” In quite a num- 
ber of the instructions given at the instance of the 
people the jury were instructed that they should find 
the defendants guilty if they believed from the evi- 
dence, beyond a reasonable doubt, that they were 
guilty ‘‘ as charged in the indictment.’ These in- 
structions wholly ignored any restrictions placed upon 
the general charge contained in the indictment by the 
bill of particulars which was furnished the defend- 
ants; and by these instructions, thus wholly unquali- 
fied, the jury was left at perfect liberty to find the de- 
fendants guilty of a conspiracy to obtain money by 
false pretenses, by means of either false and fraudu- 
lent court-house bills, hospital bills, asylum bills, in- 
firmary bills or normal school bills. 

Twenty instructions were given by the court on be- 
half of the people. In no one of these instructions 
was the jury directed to acquit the defendants unless 
they found them guilty of the normal school con- 
spiracy—the conspiracy for which they were placed 
upon trial. In order to meet this difficulty and place 
that question in a proper light beforethe jury, the de- 
fendants’ counsel prepared instruction No. 2, which 
among other things, contained the following: ‘‘ The 
defendants are not in this case charged with conspir- 
ing to defraud the county by bribing county commis- 
sioners to allow exorbitant and unjust bills; neither 
are they upon trial for conspiracy to defraud the 
county in any way in any transactions other than 
those relating to the repairs at the normal school un- 
dertaken by Nicholas Schneider.’’ This part of the 
instruction was stricken out by the court, and, as 


modified, the instruction was then given to the jury. 
As that part of the instruction stricken out by the 
court was pot embraced in any other instruction, we 
think the modification was erroneous. Under the bill 
of particulars furnished by the people the only con- 
spiracy involved in the trial related to the materials 
furnished and repairs done by Schneider at the normal 
school, and the defendants had the right to have the 
jury so instructed. 

As has been said before, much evidence in regard to 
fraudulent transactions had been introduced, relating 
solely to labor and’ materials at the court-house, in- 
sane asylum, infirmary and hospital. This evidence 
being before the jury, they were as likely to convict 
the defendants of a conspiracy in regard to repairs at 
one of these institntions as they were in regard to the 
repairs at the normal school, unless they were in- 
structed by the court that the defendants were not on 
trial for conspiracy to defraud Cook county in any 
transactions other than those relating to the normal 
school. How could the jury know upon which one of 
the five transactions relating to the five county insti- 
tutions they were authorized to return a verdict, un- 
less directed by the court in the instructions? It is 
apparent the jury were left entirely in the dark upon 
this question, and, for aught that appears, the jury 
may have been satisfied that no conspiracy was estab- 
lished in regard to the repairs for which bills were 
rendered in reference to the normal school, and yet 
found the defendants guilty as to some one of the 
other institutions—an offense for which they were not 
on trial. The manner in which the case was submit- 
mitted to the jury by the instructions leaves it impos- 
sible to determine whether the defendant was con- 
victed of the offense upon which he was put upon trial 
or for some other or different offense. We are not pre- 
pared to hold that a conviction of this character can 
be sustained. 

The modification of the instruction was, in our judg- 
ment, erroneous, and that too on a vital point in the 
case. It is claimed that other irregularities and errors 
occurred on the trial which led to the conviction of 
the defendant, but it will serve no useful purpose to 
consider them here. We are satisfied that the defend- 
ant was not tried in conformity to law, and, for the 
errors indicated, the judgment of the Appellate and 
Criminal Courts will be reversed, and the cause re- 
manded for another trial. 


MaarupER, J. I do not concur in this decision. 
Not having time to prepare a dissenting opinion, I re- 
fer to the opinion of Mr. Justice Moran, of the Appel- 
late Court, as expressing the views of the case which 
seem to me to be correct. 


BAILEY, J., having passed upon this case in the Ap- 
pellate Court, took no part in its consideration here. 


SHOPE, J., concurs in reversing the judgment, but 
does not concur in all the reasoning of the opinion. 


6 ee ee 


NEW YORK COURT OF APPEALS ABSTRACT. 

CONSTITUTIGNAL LAW—TAXATION—RIGHTS IN PROP- 
ERTY.—The Lewis county tax law (Laws 1884, chap. 
153, as amended by Laws 1885, chap. 215, and Laws 
1886, chap. 102), section 17, which prohibits, under pen- 
alty, owners of land in that county, on which taxes 
have been assessed and remain due and unpaid at the 
office of the State comptroller or county treasurer, 
from peeling bark or cutting timber on such land, 
such bark and timber constituting the chief value of 
the land in that county, is not unconstitutional as be- 
ing an arbitrary interference with the right of prop- 
erty. Nov. 27, 1888. Prentice v. Weston. Opinion by 
Finch, J. 
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CRIMINAL LAW—CONTINUANCE—ABSENT WITNESSES 
—CONVENIENCE OF COUNSEL—JURY--CHALLENGE TO 
THE PANEL—SUMMONING JURORS—AUTHORITY OF 
COURT—HOMICIDE—IN DICTMENT—TIME OF OFFENSE— 
AMENDMENT—HARMLESS ERROR—EVIDENCE—PHOTO- 
GRAPH—THREATS—SUFFICIENCY OF EVIDENCE.—(1) A 
continuance in a criminal case will not be granted for 
the mere convenience of defendant and his counsel, 
and for the absence of witnesses whose names and 
residences are unknown, and the nature of whose tes- 
timony is not shown. (2) Under section 361 of the 
New York Code of Criminal Procedure, permitting a 
challenge to the panel only for a material departure 
from forms prescribed by the Code of Civil Procedure 
in the drawing and return of the jury, or for omission 
to summon one or more of the jurors drawn, a chal- 
lenge to the panel will not lie on the ground that the 
jurors originally summoned for the Court of Oyerand 
Terminer has been discharged after four weeks’ ser- 
vice, and the present panel summoned for an ad- 
journed term. (3) The discharge of the original jur- 
ors in such case is not error under section 358 of the 
New York Code of Criminal Procedure, providing 
that the jury shall be formed as prescribed by the 
Code of Civil Procedure, which by sections 34, 1058, 
allows the Court of Oyer and Terminer to summon 
jurors when deemed necessary, and by section 1033 
allows the court to excuse a juror in its discretion. (4) 
Under sections 280, 284, subdivision 5, of the New 
York Code of Criminal Procedure, providing that 
the precise time need not be alleged in an indictment, 
and that it is sufficient if it can be understood there- 
from that the crime was committed at some time be- 
fore the finding of the indictment, the variance is im- 
material where it is charged that the murder was com- 
mitted on January 30 and the proof shows that it was 
committed on January 29. (5) Though an amend- 
ment is allowed in such case by section 293 of the 
New York Code of Criminal Procedure, its omission 
cannot prejudice the defendant. (6) Where a photo- 
graph showing the place of the homicide is given in 
evidence without objection, a witness who had seen 
part of the affair, and who was present when the pho- 
tograph was taken, and placed three men in the high- 
way to represent the position occupied at the time, 
may testify to that fact. (7) Where the shooting 
was from a revolver, and defendant has by one wit- 
ness given evidence of threats made against him by a 
certain person, as rebutting premeditation in carrying 
the weapon, the evidence as to similar threats, not 
shown to have been communicated to defendant, is 
immaterial, especially where defendant himself testi- 
fied that he took the revolver to shoot a rat. (8) De- 
fendant, after being notified by deceased not to come 
to his house, had been accustomed to pay illicit visits 
to the latter’s wife when deceased was absent, or late 
atnight. On the day of the killing he had a revolver 
in his pocket, and lingered near deceased’s house until 
his wife came out and went to church, when he fol- 
lowed her and came home with her. Defendant testi- 
fied that when they approached the house deceased 
came out and threatened to kill him, and that a strug- 
gle ensued in which deceased got him down, and was 
choking him, when he drew his revolverand fired. A 
witness who, attracted by shots, looked out of his 
window, said defendant and deceased were then 
standing some distance apart, with no signs of astrug- 
gle, and that defendant then fired again, and deceased 
fell. Defendant was larger and stronger than de- 
ceased, who was ill. Held, that the evidence showed 
sufficient premeditation to sustain a verdict for mur- 
der. Nov. 27,1888. People v. Jackson. Opinion by 
Danforth, J. 


EXECUTORS AND ADMINISTRATORS—DEMANDS—EVI- 
DENCE—COMPETENCY.— Where a son presents a claim 


against his father’s estate as for money loaned in 1876, 
which the executors allege was given in part payment 
of a large debt shown to have been due the father in 
1866, evidence is admissible to show that in 1878, 
after the death of his father, he attempted to procure 
his father’s name to be forged to an antedated receipt 
for theamount of the debt of 1866. Nov. 27, 1888. 
Graham v. Graham. Opinion by Andrews, J. 





ACCOUNTING—PAYMENT OF TAXES ON LANDS 
OF HEIRS—CREDIT WITHOUT VOUCHER — APPEAL— 
FROM ORDER OF SURROGATE—COSTS—DISCRETION— 
JUDGMENT — RES ADJUDICATA—:COMPENSATION OF 
TRUSTEE—COMMISSIONS—INTEREST ON MONEYS COL- 
LECTED—COSTS—IN PROBATE PROCEEDINGS—LIABIL- 
ITY OF TESTAMENTARY TRUSTEE.—(1) An executor is 
not entitled to credit in his accounts for the payment 
of taxes a portion of which were on lands of which the 
testator did not die seized, where it is not shown what 
portion was on testator’s lands, nor for the payment 
of taxes on lands belonging to the heirs. (2) A credit 
for an alleged payment to a surrogate should be disal- 
lowed where there is no voucher nor sufficient ex- 
planation for the payment. (8) Section 2557 of the 
New York Code of Civil Procedure, relating to pro- 
bate practice, provides that ‘costs awarded by a de- 
cree may be made payable by the party personally, or 
out of the estate or fund, as justice requires; ’’ by sec- 
tion 2558 the award of costs ‘‘is in the discretion of 
the surrogate,’’ except in certain cases; section 2570 
allows an appeal ‘‘from a decree of a Surrogate’s 
Court, or from an order affecting a substantial right ;”’ 
and by section 2589 the appellate court may award 
costs of the appeal to the successful party, and direct 
them to be paid out of the estate or fund. Held, that 
a decree of the surrogate that the costs and disburse- 
ments on accounting be paid by the executor person- 
ally cannot be reviewed on appeal where there has 
been no abuse of discretion. Marvin v. Marvin, 11 
Abb. Pr. (N. 8S.) 97-100. (4) The amount of commis- 
sions to which a testamentary trustee is entitled is not 
res adjudicata, though in an action brought by him to 
obtain a judicial construction of the will, and to de- 
termine conflicting claims to the income by the chil- 
dren of the testator, a statement filed shows the re- 
ceipts and disbursements of income, and a charge for 
commissions. Mason’s Ex’rs v. Alston, 9N. Y. 28. (5) 
Where a will directs the executor to retain a house of 
testator, and distribute the net income among his 
children, the fact that the rents were received and 
distributed monthly does not entitle the executor to 
commissions at the statutory rate on the amount of 
each monthly receipt, but he will be allowed only the 
statutory rate on the total receipts of each year. Re 
Mason, 98 N. Y. 527. (6) A testamentary trustee 
should not becharged with interest upon money which 
it does not appear that he withheld or appropriated. 
(7) Under section 2558 of the New York Code of Civil 
Procedure, providing that ‘‘ the award of costs in ade- 
cree is inthe discretion of the surrogate,’’ the surro- 
gate may direct the costs and disbursements on the 
accouuting of a testamentary trustee to be paid by the 
trustee personally. Nov. 27, 1888. In re Decker’s Es- 
tate. Opinion by Gray, J. Ruger, C. J., and Earl, J., 
not voting. 


MASTER AND SERVANT —: NEGLIGENCE OF FELLOW- 
SERVANT.— Plaintiff was unloading grain from an ele- 
vator on the top floor of a warehouse, when the engi- 
neer at the foot, thinking that he heard a signal to 
send the elevator up, started if suddenly, thus forcing 
its cross-beam against the pulley at the top of theshaft 
so that the rope broke, and the elevator fell. The en- 
gineer was accustomed to be guided in stopping the 
elevator by marks on the rope. The elevator and en- 
gine were such as were generally used for such pur- 
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poses, and were considered suitable and safe. The 
distance between the cross-beam and the pulley, when 
the elevator was at the top floor, was considerably 
more than the minimum thought proper. The eleva- 
tor was used for two years before und several years 
after plaintiffs injury, without any other mishap. 
Held, that the accident was caused solely by the engi- 
neer’s negligence, for which defendant was not liable. 
Nov. 27, 1888. Stringham v. Stewart. Opinion by 
Danforth, J. 


RAILROADS—RATES OF FARE—CONTRACTS—CONSTI- 
TUTIONAL LAW—IMPAIRING OBLIGATION.— (1) A con- 
tract was entered into between two street-railroad 
companies, providing that so long as the first party re- 
ceived fare for passengers at the rate allowed by 
the New York act of May 8, 1872, then in force, and 
no longer, it would make connections with the second 
party’s road, etc. It was also provided that the first 
party would, during the continuance of the contract, 
charge the rates it was permitted to charge by the act 
referred to, and would make no change without the 
consent of the second party. Held,that the contract 
terminated by its own limitation, upon the passage of 
the act (Laws 1875, chap. 600) requiring a reduction in 
the rates of fare. (2) The New York act of 1875 is an 
exercise of police power, and is not unconstitutional 
as impairing the obligation of the contract between the 
two companies. The inability of one Legislature to 
limit or control the legislative action of its successors 
is a familiar principle which needs no citation to sup- 
port it. Presbyterian Church v. City of New York, 5 
Cow. 538. The same authority which confers upon 
one body the power of legislation authorizes its suc- 
cessors, in the exercise of their duty, to change, alter 
and annul existing laws when in their judgment the 
public interest requires it. In the performance of 
their duty of legislating for the public welfare, each 
successive body must from necessity be left untram- 
melled, except by the restraints of the fundamental 
law; and when called upon tv act upon subjects which 
concern the health, morals or interests of the people, 
as affected by a public use of property for which com- 
pensation is exacted by its owners, they are unlimited 
by any constitutional restraint. It is unnecessary to 
discuss this proposition with much fullness, as it was 
conceded by the appellant upon the argument, and is 
repeated in its printed brief, that the authority of the 
Legislature in the exercise of its police powers, could 
not be limited or restricted by the provisions of con- 
tracts between individuals or corporations. Pacta 
privata publico juri derogare non possunt. This propo- 
sition is also abundantly established by authority. 
Presbyterian Church v. City of New York, supra; 
Coates v. Mayor, 7 Cow. 585; Vanderbilt v. Adams, ia. 
349; Mayor, etc., v. Railroad Co., 82 N. Y. 261; Peo- 
ple v. Railroad Co., 70 id. 569; Stone v. Trust Co., 116 
U. 8. 807; Barbier v. Connolly, 113 id. 27. It was said 
in People v. Railroad Co., supra, that ‘railroad cor- 
porations hold their property and exercise their func- 
tions for the public benefit, and they are therefore 
subject to legislative control. The Legislature which 
has created them may regulate the mode in which 
they shall transact their business, the price which they 
shall charge for the transportation of freight and pas- 
sengers, etc. * * * It may make all such regula- 
tions as are appropriate to protect the lives of persons 
carried upon railroads or passing upon highways 
crossed by railroads. All this is within the domain of 
legislative power, although the power to alter and 
amend the charters of such corporations has not been 
reserved. * * * Such legislation violates no con- 
tract, takes away no property, and interferes with 
no vested right.’””’ Munn v. Illinois, 94 U. S. 124; 
Sinking Fund Cases, 99 id. 747. Nov. 27, 1888. Buffalo 
East Side R. Co. vy. Buffalo St. R. Co. Opinion by 





Ruger, C. J. All concur; Earl and Gray, JJ., in re- 
sult. 


STATUTE OF LIMITATIONS—RECOVERY OF MONEY 
PAID ON VOID TAX—ASSUMPSIT—PLEADING—DEMAND 
—ANSWER—SEPARATE DEFENSES—NUMBERING PARA- 
GRAPHS.—(1) An action to recover the amount paid 
on an assessment, alleged to be void for want of jur- 
isdiction to levy it, is one of a legal nature, to which 
the six-years statute of limitations applies. (2) An 
allegation that the cause of action accrued more than 
six years before suit brought, and that the right to 
make the demand necessary to maintain the cause of 
action was complete more than six years before suit 
brought, is a good plea of the statute of limitations in 
a case where an action is prohibited until the lapse of 
thirty days after presentation of the demand to de- 
fendant. Dickinson v. Mayor, 92.N. Y. 584. (83) Where 
a paragraph of an answer is stated to be as a separate 
and further defense, and the following paragraph sep- 
arately numbered is merely stated to be in further an- 
swer, the latter is not a separate defense, but is a part 
of the defense alleged in the paragraph preceding. 
Nov. 27, 1888. Jex v. Mayor, etc., of New York. Opin- 
ion by Peckham, J. 


TAXATION—ASSESSMENTS—REVISION—ACTION TO RE- 
COVER TAXES PAID—STATUTE OF LIMITATIONS.—(1) 
Chapter 550, Laws of New York of 1880, providing for 
the revision of assessments for local improvements in 
the city of New York, by the board therein appointed, 
does not apply to assessments the lien of which has been 
discharged by payment; and section 8, providing that 
when an assessment upon one lot has been paid, and 
that upon another shall be modified By the commis- 
sioners (whose authority expired in 1881), the commis- 
sioners shall award to the person paying an amount 
equal to the amount of a proportionate reduction of 
his assessment, does not include an action to recover. 
moneys paid onan assessmentin which it is alleged 
that the court reduced other assessments in 1884, but 
not that the commissioners made any reduction, and 
a vacation or reduction of the assessment necessary to 
arecovery of the amount paid upon it. Jexv. Mayor, 
103 N. Y.536. (2) In relation to the statute of limita- 
tions an action to recovera portion of the amount paid 
on an assessment prima facie valid, but alleged as to 
that portion to be invalid by reason of matters dehors 
the record, of which plaintiff was ignorant, is not an 
equitable action, but is in effect for money had and re- 
ceived. It must now be cousidered as settled by this 
court that where lands are covered by an assessment 
which appears to be valid on its face, andto be an ap- 
parent lien upon such lands, but which assessment is, 
in fact, by reason of matters dehors the record, illegal 
and void, evenin part, if the owner has involuntarily 
paid the assessment in ignorance of such facts, he may 
on discovery thereof maintain an action to set aside 
the illegal portion of such assessment, and to recover 
back a proportional part of the money so paid. Strus- 
burgh v. Mayor, 87 N. Y. 452. It has also been held 
that an assessment valid on its face, but in reality void 
for want of jurisdiction on the part of the assessors to 
make it, if the owner of the property has paid the 
same involuntarily, he may maintain an action to re- 
cover back the amount thus paid, without first set- 
ting aside the assessment. Bruecher v. Village of 
Port Chester, 101 N. Y. 240; Jex v. Mayor, 103 id. 536. 
In regard to those cases where the assessment is in- 
valid, not from any want of jurisdiction existing in 
the persons who levied it, but from some other cause, 
the question of what statute of limitations is applica- 
ble where the plaintiff commences his action to set 
aside the assessment and to recover back the moneys 
paid by reason of it, has not been settled. The plaiu- 
tiffs claim that at least the ten-years, if not the 
twenty-years statute appplies in such a case, They 
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say itis an application to a court of equity to set aside 
the assessment, and that such assessment must be set 
aside before they can recover back the money paid by 
reason of it. This reasoning, they say, brings it 
within the ten-years limitation; but they go further, 
and say the twenty-years statute applies because an 
assessment is like a judgment or mortgage upon prop- 
erty, the lien of which lasts as long as that of a mort- 
gage, and that there is no presumption of payment in- 
side of twenty years, and that they have the same 
time in which to commence their action that the city 
would have to compel payment of the assessment by 
enforcing the lien thereof. We think there is not even 
plausible ground for the latter claim. In regard to 
the other question we think the six-years statute ap- 
plies. In the first place, the assessment having been 
paid by the plaintiffs, there is no lien remaining upon 
their landsand nocloud upon their title. A court of 
equity cannot entertain, as I think, an action to set 
aside an assessment as a cloud upon title after the as- 
sessment has been paid, if that be the only relief 
sought. Theanswer would be: There is no cloud, be- 
cause there is no assessment remaining unpaid. The 
real, substantial, governing cause of action in a case 
like this lies in the fact that the defendant has money in 
its hands which ex cequo et bono it ought to pay back to 
the plaintiffs, and the action is essentially one to re- 
cover back money which the defendant has received 
from the plaintiffs, but has no legal right to withhold 
from them. Solong asaparty can unite in the same 
action his right to have an assessment which is prima 
facie legal declared invalid, and his right to recover 
back the money paid thereon, the whole forming one 
substantial cause of action, there is no color to the 
claim that the real cause of action lies in the necessity 
ofa judgment vacating the assessment. The setting 
aside of the assessment in such a case as this is, on the 
contrary, a mere incident to the legal cause of action 
to recover back the money paid, and that being so, 
the legal limitation of six years in which to commence 
the action should beapplied. Borst v. Corey, 15 N.Y. 
505. Nov. 28, 1888. Diefenthaler v. Mayor, etc., of 
New York; Friend v. Same. Opinion by Peckham, J- 


—____—___—. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CONTRACT — RAILWAY COMPANY — CLOAK-ROOM 
TICKET.—The owner of a bag exceeding the value of 5l. 
deposited it for safe custody in a railway station 
cloak-room, paying 2d., and receiving a ticket with 
the following condition, of which he had notice, upon 
it: ‘‘The company are not to be answerable for loss or 
detention of or injury to any article or property ex- 
ceeding the value of 5/., unless at the time of its deliv- 
ery to them the true value and nature thereof be de- 
clared by the person delivering the same, and a sum, 
at the rate of 1d. for every 20s. of the declared value 
be paid for such article of property for each 
day, or part of a day, for which the same shall be left, 
in addition to the above-mentioned charge.’’ The 
bag was delivered by mistake by a servant of the 
company to a wrong person, and never recovered. 
Held, inan action by the owner to recover from the 
company the value of the bag, that as the word 
‘Joss’? inthe 7th section of the Railway and Canal 
Traffic Act 1854 (17 & 18 Vict., chap. 31), the words of 
which were followed by the condition to be construed, 
had been held to include ‘‘misdelivery,’’ the word 
‘loss’? in the condition must be construed as having 
the same meaning, and judgment must be entered for 
the defendants. Now ‘‘loss’’ must mean ‘‘loss by the 
company,’ and if the company deliver an article to 
the wrong person they, in the ordinary acceptation of 


the term, lose it. If the contract had been made by 
an individual instead of by a company, and he had by 
his own act, and not by his servants, delivered it to a 
wrong person, other considerations might possibly 
arise. But a company is obliged to work by servants, 
and it has been decided in the case of Morritt v. North- 
eastern Ry. Co., 34 L. T. Kep. (N. 8.) 94, 940; 1 Q. B. 
Div. 302, that where a railway company carried goods 
beyond their destination, and injury was done to 
them when off their proper course of carriage, the com- 
pany were nevertheless freed from responsibility by 
the first section of the Carriers’ Act (11 Geo. IV and 1 
Will. IV, chap. 68). The observations of Blackburn, J., 
in that case, in my opinion, meet the present circum- 
stances. It is argued however that they do not, be- 
cause of the language used by the same learned judge 
in the case of Harris v. Great Western Ry. Co., 34 L. 
T. Rep. (N. 8S.) 647; 1Q. B. Div. 515. There is per- 
haps some difficulty in reconciling the two cases, but 
it must be borne in mind that in the latter case Black- 
burn, J., was speaking with reference to the particular 
circumstances of the case. There the property was 
deposited with the company in the same way as in 
this case, buf the servants of the company placed it on 
a barrow and left it in the vestibule of the station, 
and Lush, J., thought that the company were not pro- 
tected, because the contract was to place the things in 
a cloak-room, and the loss arose from a state of cir- 
cumstances, not within the contract at all. There- 
upon Blackburn, J., said that if the goods had been 
treated in a manner not within the contemplation of 
the contract, he also should think that the contract 
did not apply, but that in his view the contract had 
nothing to do with the cloak-room, and was simply to 
take care of the property, the cloak-room being the 
usual but by no means necessary way of so doing, and 
that therefore it was just as much within the con-. 
tract to place it in the vestibule as in the cloak-room, 
and its loss was a loss within the meaning of the con- 
dition upon the ticket. I should find it difficult to 
say that the company were protected in a case of such 
gross carelessness as the leaving property unprotected 
in the vestibule of a station, and were not protected in 
a case such as the present, where the negligence is of 
a much more pardonable description. I think that 
the company lost the plaintiff’s bag within the mean- 
ing of the condition while the contract was still sub- 
sisting. The wordsof the condition are all but the 
same as those of the Ist section of the Carriers’ Act (11 
Geo. IV and 1 Will. IV, chap. 68), and there is no doubt 
upon the authorities that this loss would be a “loss ”’ 
within the meaning of that section. The attempt to 
draw a distinction between the meaning of the word 
in that section and in the condition upon this ticket 
cannot in my opinion be sustained. Q. B. Div., June 
7, 1888. Skipwith v. Great Western Ry. Co. Opinions 
by Wills and Grantham, JJ. 59 L. T. Rep. (N.S8.) 
520. 


INFANCY—CONTRACT FOR BENEFIT OF INFANT..—An 
infant contracted with a dairyman to enter his em- 
ployment at a salary of £1 a week, and agreed that he 
would not serve for his own benefit any of his em- 
ployer’s customers during the time he remained in 
such employment, or for two years afterward, and 
that two weeks’ notice to leave was to be given on 
either side. Held, that this contract was beneficial 
to the infant, and could be enforced against him. I 
consider that this contract was decidedly beneficial to 
the defendant; the notice the plaintiff was obliged to 
give was short, but the salary was reasonable, and the 
defendant had the opportunity of learning his busi- 
ness, and had plenty of time to get to know all the 
plaintiffs customers; so, for this reason, the plaintiff 
was justified in binding him not to serve them for two 
years after leaving him. I think that the County 
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Court judge was wrong in the view he took of the law 
on the subject. In the case of Leslie v. Fitzpatrick 
(37 L. T. Rep. [N. S.] 461; 3 Q. B. Div. 229) Lush., J., 
in his judgment, says: ‘‘ Whether the provisions of 
the agreement are inequitable or not depends on con- 
siderations outside the contract. If such provisions 
were at the time common to labor contracts, or were, 
in the then condition of trade, such as the master was 
reasonably justified in imposing as a just measure of 
protection to himself, and if the wages were a fair 
compensation for the services of the youth, the contract 
is binding, inasmuch as it was beneficial to him by se- 
curing to him permanent employment, and the means 
of maintaining himself. If, on the other hand, ad- 
vantage was taken of him to exact conditions which 
were unusual and unreasonable, or to secure his ser- 
vices for wages which were unreasonably low and in- 
adequate, the infant is not bound.” This appears to 
me to be the correct principle, and there can be no 
doubt that an infant may enter into a contract which 
is beneficial to himself, and is bound by it. The in- 
junction sought for must be granted. Q. B. Div., 
June 14, 1888. Fellows v. Wood. Opinion by Manisty 
and Stephen, JJ. 59 L. T. Rep. (N. 8.) 518. 


NEGLIGENCE—IMPUTED.—The negligence of a man 
who invited plaintiff, a woman, to ride with him in 
his carriage, the man keeping full control of the horse, 
and plaintiff having no reason to doubt his efficiency 
and care in driving, cannot be imputed to her, in an 
action against a town for injuries due to an obstruc- 
tion negligently left in the street. Thorogood v. 
- Bryan, 8 C. B. 115, is perhaps the leading case in sup- 
port of the doctrine upon which a reversal is claimed. 
The authority of the case has been greatly impaired in 
England by criticisms upon it in later cases; and the 
courts of this country, with but one or two exceptions, 
now hold the principles upon which it rests wholly in- 
defensible. Little v. Hackett, 116 U.S. 366; Railway 
Co. v. Shacklet, 105 Ill. 364; 8. C., 44 Am. Rep. 791; Car- 
lisle v. Brisbane, 118 Penn. St. 544; Railway Co.v. Eadie, 
43 Ohio St. 91; Railroad Co. v. Hogeland, 66 Md. 149; 
Cuddy v. Horn, 46 Mich. 596; Battishill v. Humphrey 
(Mich.), 31 N. W. Rep. 894; Nisbet v. Town of Garner 
(lowa), 39 id. 516; Follman v. City of Mankato, 
35 Minn. 522; Railway Co. v. Steinbrenner, 47 N, 
J. Law, 161; Robinson v. Railway Co., 66 N. Y. 11; 
Dyer v. Railway Co., 71 id. 228; Masterson v. Railway 
Co., 84 id. 247. Without entering upon a review of the 
cases, it is sufficient to say, the general principle de- 
ducible from the decisions is that one who sustains an 
injury, without any fault or negligence of his own, or 
of some one subject to his control or direction, or with 
whom he is so identified in a common enterprise as to 
become responsible for the consequences of his negli- 
gent conduct, may look to any other person for com- 
pensation whose neglect of duty occasioned the injury, 
even though the negligence of some third person with 
whom the injured person was not identified, as above, 
may have contributed thereto. Beach Con. Neg., $33. 
Before the concurrent negligence of a third person can 
be interposed to shieid another whose neglect of duty 
has occasioned an injury to one who was without per- 
sonal fault, it must appear that the person injured, 
and the one whose negligence contributed to the in- 
jury, sustained such a relation to each other, in re- 
spect to the matter then in progress, as that in con- 
templation of law the negligent act of the third person 
was, upon the principles of agency, or co-operation in 
a common or joint enterprise, the act of the person in- 
jured. Until such agency or identity of interest or 
purpose appears, there is no sound principle upon 
which it can be held that one who is himself blameless 
and is yet injured by the concurrent wrong of the per- 
sons, shall not have hisremedy against one who neg- 
lected a positive duty which the law enjoined upon 





him. In acase like the present, where one accepts 
the invitation of another to ride in his carriage, 
thereby becoming, in effect, his comparatively passive 
guest, without any authority to direct or control the 
conduct or movements of the driver, or without 
reason to suspect his prudence or competency to drive 
in a careful and skillful manner, there is no reason 
why the want of care of the latter should be imputed 
to the former, so as to deprive him of the right to com- 
pensation from one whose neglect of duty has resulted 
in his injury. As was in effect said in Brannen v. Rail- 
road Co., 115 Ind. ——, this court has heretofore 
adopted and followed the line of decisions which hold 
that in such a case negligence will not be so imputed. 
Town of Albion v. Hetrick, 90 Ind. 545; Railway Co. 
v. McMurray, 98 id. 358-369. In Brannen vy. Railroad 
Co., supra, the conclusions above stated were dis- 
tinctively recognized. Is appeared however in that 
case, that the owner and driver of a team, in whose 
wagon the plaintiff, with others, was seated, at- 
tempted, while in a state of intoxication, to run the 
toll-gate without paying toll. Inasmuch as it did not 
appear but that the plaintiff knew of and acquiesced 
in the driver’s purpose to commit the contemplated 
wrong, it was properly held, within the conclusions 
above declared, that he was so co-operating with the 
driver as that, in the absence of exculpatory evidence, 
the act of the driver was the act of the plaintiff. The 
principle which controlled in the decision of that case 
is not applicable here. In some jurisdiction attempts 
are sometimes made to distinguish between the rights 
of one who is injured while being carried as a passen- 
ger in a public conveyance or when riding in a private 
conveyance. There does not seem to be any substan- 
tial ground upon which to rest such a distinction. The 
injury in either case must be, was the relation of the 
person whose negligence is sought to be attributed to 
the person injured such that the latter had at least an 
equal right to direct and control the movements of the 
conveyance, or that he would have been jointly liable 
to a third person for the consequences of the negligent 
conduct of the former? The plaintiff was lawfully 
using the street at the time she suffered the injury. It 
was the duty of the corporation to keep the street in 
such condition that persons using it properly, who 
were not so deficient in reasonable prudence and or- 
dinary care as to bring injury upon themselves, could 
do so without peril. Ind. Sup. Ct., Nov. 9, 1888. 
Town of Knightstown v. Musgrove. Opinion by 
Mitchell, J. 

[Is it possible that neither counsel nor court had 
heard that Thorogood v. Bryan is overruled ?—ED. ] 


a eee eee 


JURORS BY OCCUPATION. 


NE of the peculiar, and to us very interesting, 
features of the present practice of law in the cities 
and larger towns is an institution frequently referred 
to asthe ‘ Professional Juryman.’’ This term how- 
ever is somewhat inapt, inasmuch as there is no class 
of men, so faras we know which professes to make 
jury-service a business, and the worthy citizens to 
whom it is applied are warranted in resenting it as un- 
just. They may, with more correctness, be denomi- 
nated practicing jurymen, or jurors by occupation. 
To the origin of the practicing juryman, as an insti- 
tution, we will not allude, since we discover no trace 
of himin the earlier commentaries, the later text- 
books, or in any of the reports; nor would it be edi- 
fying to attempt an answer to the question which has 
often occurred to us: Is the practicing juryman of to- 
day the supply which some inexorable demand has 
called into existence, oris he a spontaneous produc- 
tion, brought into being by a happy chance? Laying 
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aside however these considerations, let us sketch his 
peculiarities as we find him: First, it is to be observed 
of him that in every instance he has passed the merid- 
ian of life, and frequently he has left it far behind him. 

The practicing juryman is never young. He pos- 
sesses undoubtedly the advantages of maturity and 
experience. Likewise he isinvariably marked by a re- 
pose of manner indicative not merely of a comfortable 
sense of being at home in a court-room, but also of a 
pleasurable consciousness that his presence in the box 
is a striking illustration of the eternal fitness of things. 
No trace of thought or emotion is reflected upon his 
countenance, save possibly a good-natured contempt 
for such raw recruits as may happen to sit with him, 
or a mild wonder at beholding a fresh juror listening 
with genuine interest to the argument of counsel or 
the testimony of witnesses, and one is inclined to 
speculate as to whether the practicing juryman is ever 
conscious of regret at having grown so sadly ‘‘blasé”’ 
with regard to the proceedings of a trial. 

This peculiar stolidity is attained quite gradually 
and very naturally. In the first stage of his career the 
practicing juryman comes to regard the addresses of 
counsel as practically worthless. In the second they 
find that but little of the testimony has any value, 
much of it being false and more irrelevant. In the 
third and last stage he discovers that the judge, hav- 
ing been more than once overruled, his instructions 
cannot be relied on as a declaration of the law, and 
moreover he realizes that much which passes as law is 
inequitable and harsh and should not be enforced; 
that the true duty of ajuryman is to soften its vigor, 
rendering it elastic and adaptable to the circumstances 
of each case. 

Still another characteristic of our subject is a predi- 
lection for sitting with his eyes closed and his feet on 
a level with his head. Against this habit, commend- 
able enough in itself, as it has been found to be favor- 
able to the highest degree of mental concentration of 
which man is capable, there is a strong prejudice 
among members of the bar. This prejudice, which, if 
analyzed, would resolve itself into a suspicion that the 
practicing juryman is asleep, is unjust, non ommes 
dormiunt qui clausos habent oculos. No, he does not 
sleep, however suspicious his appearance, or however 
akin to slumber is the mental state into which he re- 
tires, where the voices of counsel, witnesses and judge 
have a far-away faint sound as grateful as the ‘“‘ tink- 
ling herd ’’ to the twilight traveller. 

Besides these peculiarities, which lie on the surface, 
and must be remarked by the least observant, there 
are others not so apparent, but which are most im- 
portant factors in the product of the verdicts which 
render the practicing juryman deservedly famous. 
Among these may be mentioned his profound and 
varied acquaintance with the law. Now, when we re- 
member his habitual inattention, at first to the argu- 
ment of counsel and latterly to the instructions of the 
court, his knowledge seems phenomenal, and it must 
be confessed it is in part inexplicable. The following 
hypothesis is offered however not without some hesi- 
tation. It is well known that the practicing juryman 
is in every instance a man whose mercantile or pro- 
fessional ventures, whether few or many, have all mis- 
carried; who finds that he is not fit for any of them, 
or, rather, that they are not fit for him, and who is 
drawn by a gravitation, as irresistible in the mental as 
in the physical world,into the court-room,as his proper 
intellectual sphere, where, by some subtle physical 


process akin to what in physics is known as endormos, ° 


he absorbs with a rapidity impossible to more stupid 
men the true essence of the law. Happily his ad- 
vanced age precludes him from entering the hungry 
struggle of the bar, to wait until an obtuse public de- 
tects his abilities, so that by the very hand of destiny 


itself he is lifted to a plane of higher usefulness, on 
which quietly he can neutralize in their consequences 
the crudities of counsel and the vagaries of the court. 
He constitutes himself the fly-wheel of the legal ma- 
chine, correcting and regulating its motion. 

Again, allow us to observe that the practicing juror, 
unlike kis inexperienced associate, is absolutely im- 
pervious to the oratorical arts of the bar, whether of 
rhetoric or of sophistry. The attractive curl so care- 
fully elaborated, the pathos so spontaneous and tear- 
fetching, the satire and irony so withering—in short, 
all these wiles, so misleading from the cold, simple 
truth, glitter before him in vain. Indeed, it may be 
said with regard to him that addresses to the jury are 
for the most part useless, and are but a sad waste of 
the time of counsel, litigants, witnesses and court. 
We hazard the prediction that when we have pro- 
gressed to the point of filling our jury-boxes only with 
jurymen by occupation, this practice of addressing ju- 
ries will have disappeared. 

Another peculiar merit of the practicing juryman, 
to which attention should be called, is his wonderful 
longevity. He invariably attains a ripe old age, and 
remains in the full possession of vigorous and active 
mental faculties at a time when other men, even if 
alive, are in a condition approaching senile imbecility. 
This is due probably to an abstinence, habitual to him 
in his occupation, from mental effort as from bodily 
labor. He has never abused his intellectual powers by 
excessive use. He has never strained his mind, so to 
speak, by any violent effort. But, be this as it may, it 
is a most beneficent provision of nature, since he en- 
ters his career so late in life that otherwise his term of 
usefulness could be but short. As might be expected, 
the practicing juryman, as would be the case with any 
other novelty, is obnoxious to some of a profession as 
conservative in its habits of thought as the bar, but 
we are satisfied that the objections hitherto advanced 
against him, slight in themselves, will be found on ex- 
amination to be more specious than real. 

In conclusion, allow us, in illustration of the forego- 
ing sketch, to recal] the memory of one who was a fine 
type of his interesting class. He is now dead, strange 
to say. He was a retired merchant—that is, his busi- 
ness had retired from him. So did others in which he 
subsequently engaged. Doubtless because they were 
not worthy of him, he was ‘‘called,’’ in the sacred 
sense of that term, to the jury-box. His presence was 
commanding—tall, but slim. His look, like Lord 
Thurlow’s, bespoke an impossible sagacity; his man- 
ners however were as simple and unaffected as a 
child’s. Of his affliction—a severe deafness—he was 
never heard to complain. He invariably sat, when on 
duty, with his eyes closed and shaded with his left 
hand. So regular and faithful was his service on ju- 
ries that he supported thereby for several years his 
family—two interesting, though homely, daughters. 
His remarkably comprehensive grasp of great subjects 
enabled him to foresee what the masses at large are 
but now realizing—to-wit, that the great enemy to the 
general welfare is the aggrandizement of monopolists 
in corporations assembled. Years before his death he 
declared in the sacred privacy of the jury-room his 
solemn intention never to render a verdict in favor of 
a corporation—a resolution to which he religiously ad- 
hered in the face of much and earnest persuasion.— 
G. Carlton Jackson in Virginia Law Journal. 
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CORRESPONDENCE. 


A POETICAL PETTIFOGGER. 
Editor of the Albany Law Journal: 
Your comments upon distinguished lawyers of Al- 
bany aud Troy bring to mind an experience the writer 
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once had with one who hailed from the same favored 
locality, and claimed to have crossed tongues with all 
the justice court gladiators of both cities. His name 
was William H. Cox, and soon after he alighted in this 
county, with his wardrobe and library under his arm, 
he was employed in a suit growing out of the follow- 
ing rather novel contract. 

A rich old German farmer named Green hired Min- 
ski, a wandering Jew, to find him a wife, for which he 
promised to pay $50. Minski soon found a woman of 
the required size, who seemed to be sound and kind, 
and within two days afterward Green and the woman 
were married. After the marriage Green claimed to 
have discovered some defect in the subject-matter, and 
refused to pay, and Minski sued him before an old 
Dutch justice of this county. Lawyer Cox appeared 
for Minski and called him to the witness stand, but 
the Jew refused to take off his hat or be sworn on the 
Gentile Bible, and the old Dutch justice finally be- 
came furious, and the court broke upinarow. Law- 
yer Cox then sued Minski for his services on the trial, 
claiming $30 trial fee, and $15 for services in preparing 
for trial; but a jury gave him $2, and he appealed to 
the County Court. In the County Court the writer 
appeared for Minski. Cox there claimed upon the 
argument that $2 was not a fair compensation for his 
labor in the case, for the reason, as he stated to the 
court, that in preparing for trial he had written along 
poem to use in summing up before the juny. The ob- 
jection was then made that Cox could not properly re- 
fer to the poetry: which did not appear in the justice's 
return, but the writer offered to waive the objection if 
Cox would furnish a copy, to which Cox promptly con- 
sented. The argument over, Cox emptied the follow- 
ing over the writer: 


Now the plaintiff Minski, thinking and believing it would be 
so gratifying to the mind of this defendant Green to be 
once more united in the holy bonds of matrimony, that he 
spared no pains in perusing the county, both far and near, 
through storms of rain and clouds of fog, both day and 
night he did endure, 

Until a wife for this defendant he did secure. 


Now this plaintiff is poor and old, and has a great deal of 
care, 

While Green isa man that wallers in wealth and has not a 
gray: hair. 

Now this plaintiff thinks how poor he hereafter will have to 
live, 

For the sake of old Green’s having a fine fat woman to 
lollygag with. 


I send this with confidence that the editor of the 
JOURNAL will gladly save from oblivion this little 
fugitive from the pen of a brother bard. 

Yours, etc., 
J.T. PARKHURST. 

BATH, STEUBEN County, January 15, 1889. 
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NEW BOOKS AND NEW EDITIONS. 


§ AMERICAN STATE REPORTS. 


This volume makes its appearance promptly. It 
contains the leading cases from 55 Connecticut, 82 
Virginia, 15 Oregon, 48 Arkansas, 22 Nebraska, 43 New 
Jersey Equity, 122 Illinois, 93 Missouri, 10 Colorado, 
113 Indiana, 83 Alabama, 19 Nevada. It contains only 
128 cases, owing probably to reporting the Anarchists’ 
case, Spies v. People, which covers 172 pages. This 
seems to us an error of judgment, for the opinion is 
mainly devoted to questions of fact, and the questions 
oflaw are not novel. Nor can we commend the head- 
note, which covers seven pages. No case ever was de- 
cided justifying a head-note of seven pages. The foot- 
note of twenty pages on conspiracies presents all the 


law on the subject in an excellent manner. The vol- 
ume has several other exhaustive noves, including one 
of sixty-six pages on liability of stockholders to cred- 
itors of corporations for corporate debts. There is 
another of twenty pages on rescission of contracts for 
fraud, of which one entire page is covered with mere 
citations. ‘‘This ismagnificent, but it is not’’ report- 
ing; it is text-book making. It seems to us that 250 
pages might better have been devoted to reporting 
cases. Nothing that can besaid in the way of fault- 
finding however can detract from the unrivalled and 
important merits of the series. 


—_——_—___——- 


COURT OF APPEALS DECISIONS. 


| ges following decisions were handed down Tues- 

day, Jan. 22, 1889: 

Judgment of recovery of $10,321.64 in a paving con- 
tract reversed, new trial granted, costs to abide event 
—Frances Parr, administratrix, respondent, v. Vil- 
lage of Greenbush, appellant. —— Judgments of 
General and Special Terms reversed, new trial 
granted, costs to abide event—Henry Bedlow and 
executors, etc., appellants, v. New York Floating 
Dry Dock Co., appellaut.——Decree modified by allow- 
ing onecommission upon the income, and as thus modi- 
fied, affirmed without costs to either party—In re Ju- 
dicial Settlement of Robert Willitt and another, trus- 
tees; twocases, involving annuity fund and residu- 
ary estate.——Motion for reargument denied with 
costs — People, ex rel. Union Insurance Co., v. 
Stephen P. Nash and others.——Motion by respond-~. 
ent for reargument denied with costs—Thomas H. 
Stringham, respondent, v. Henry Hilton and Charles 
J. Clink, executors of Mrs. Cornelia M. Stewart, ap- 
pellants.——Motion to dismiss appeal denied with 
costs—In the Estate of Mary G. Muir.—Motion to 
amend remittitur by substituting names of defend- 
ant’s executors as appellants granted with costs— 
Thomas H. Stringham, respondent, v. Cornelia M. 
Stewart, appellant.——Motion by appellant for rear- 
zument denied with costs—John Spikerman, respond- 
ent, v. Lydia McChesney, executrix, appellant.—— 
Motion to amend denied with costs—In re Account- 
ing of Christopher E. Roberts, executor.—Motion to 
advance cause on the calendar denied without costs— 
Mary Cluff, appellant, v. Henry 8. Day, respondent. 


ae 


NOTES. 


HOEVER has a love of fun in unexpected places 
should read the ‘‘Lays of a Limb of the Law;”’ it 
will go far to reconcile him to the profession — “the 
members of which wear their own hair and are gentle- 
men by act of Parliament ’’--even if he has suffered at 
their hands. It is amazing how the author of this lit- 
tle book has let in the sun upon the cobwebs of the 
law and made its dry bones merry. His ‘‘Ode toa 
Judge in Chambers’’ has not been surpassed since 
Hood’s time, and the frankness of his address ‘‘To a 
Client ’’ is most humorously meritorious: 


‘* My client, oh my client, let me call you by that name, 
As sweet as e’er to poet’s ear the first fresh breath of fame, 
As welcome as to sailors lost in yon lone Indian Sea, 
The sail that tells of home is your retainer unto me. 


“ The world may call you usurer; say, have J found it kind? 
May rate upon your usances, be toyour merits blind; 
_ And yet methinks its bitterest taunt, however it may spurn, 
he 


- Has not yet known, who’s ne’er been called ‘a rascally at- 
torney.’ 
* * * * * * x. * * 
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‘* Your nose is in the foreground, your face the middle dis- 
tance, 
Yet think not that on this account you less need my assist- 
ance; 
Two heads —you know the proverb. Nay, no delusion hug, 
A mouse may serve a lion, and you, a Gentile pug. 
* * * * * * * * * 
‘* My Hebrew money lender, come let me act for you, 
And I will draw you mortgages, and on your bills will sue. 
We will not heed the bitter sneer, the lip in scorn upcurled ; 
Wetwo willstand together, we two against the world.”’ 


Many lawyers are witty, but to judge by the utter- 
ances of their chiefs in banco, not in court, the law is 
not only dull itself, but the cause of dullness in other 
people; so when as in this case, one who lives by it (as 
I presume he does) succeeds in making it amusing, he 
performs a considerable feat.—James Payn in The In- 
dependent. 


The subject of the humorous irresistibly recalls 
certain disappointed criticisms which were elicited 
(on its subject, not onits author) by what has been 
undoubtedly the best biography of the past year, I 
mean the Life of Lord Westbury by Mr. Nash. So 
much has been said in praise of the barbed and 
pointed utterances of that distinguished judge and 
jurist, that when a conscientious and on this point an 
admiring biographer has come to set down the record 
in black and white, the result has been one of signal 
disenchantment for the general public. The witty 
chancellor turns out, they complain, to have been 
nothing more than, in a slightly modified sense of the 
old romance title, a ‘‘ curiousimpertinent.’’ That he 
had a knack of saying highly unpleasant and 
sometimes flagrantly insolent things with a singular 
polish and precision of literary manner was always 
known; but it is now said in accerts of disappoint- 
ment by large numbers of those who had hitherto ac- 
cepted the tradition of Lord Westbury’s wit, that the 
knack in question turns out to be the beginning and 
end of it. People who had laughed at the audacity of 
elegant rudeness implied in referring to another man’s 
understanding as ‘‘ what he is pleased to call his 
mind,’’ were not prepared to find that most if not all 
of hislordship’s epigrams were more or less variations 
on the sametheme; and Mr. Nash’s book, though he 
too speaks admiringly of his hero’s art, does unques- 
tionably leave the impression that this was the case. 
Nearly all Lord Westbury’s witticisms recorded by 
his biographer, and nearly all Imay add which have 
been preserved in oral tradition, are ingeniously and 
sometimes exquisitely executed paraphrases of the 
proposition ‘* You’re a fool.” To the best known and 
most frequently repeated of them I have referred al- 
ready, and the less familiar specimens are like unto 
them. ‘‘Is it true,’’ asked an eager quidnunec on one 
occasion of Sir Richard Bethell ‘tis it true that you 
are to be raised to such and such an office, over a) 
head (mentioning the name of a professional rival)? 
‘“‘T think not,’? was the bland reply. ‘‘Ilam notaware 
that has a head.” This is undoubtedly more 
amusing than it would have been to have said in so 
many words that was a noodle; but it is also 
and as undoubtedly the same thing in substance. Or 
take again the following little anecdote not, I believe, 
incommon currency. In a conversation with a late 
eminent ecclesiastical lawyer, Lord Westbury one day 
reminded him of a parliamentary bill which that 
learned person, he alleged, had drafted for him sev- 
eral years before. The erudite civilian’s recollections 
did not confirm those of the ex-chancellor. He was 
sure that he had never executed any such commission 
for his lordship; but his lordship being equally posi- 
tive that he had, they agreed to differ, and therewith 
separated. Meeting with him again some few days 
afterward, Lord Westbury was accosted by his friend 
in tonesof triumph. ‘‘I have succeeded,” he said, 














‘*in setting at rest that question about which we dif- 
fered the other day. I have been looking through my 
fee-book for the year you mentioned, and I find I was 
quite rightly convinced that I had never drafted any 
bill from your instructions in that year. There is no 
trace of my having charged you for any work of such 
akind. Itis clear then that ———’’ ‘‘Not a word 
more, my dear 8.,’’ interrupted Lord Westbury, with 
his sweetest smile, “that, I admit, is ab-so-lute-ly con- 
clusive.” This no doubt was between friends a harm- 
less sally enough; butit bears the stamp of the family 
likeness. It would have been impossible to say with a 
more graceful urbanity that the presumption against 
the distinguished lawyer’s ever having done any pro- 
fessional work gratuitously, even for a friend, was one 
of such overwhelming strength as to be able to dis- 
pense entirely witb corroborative evidence; but still 
the thing said was notcomplimentary, but very much 
the reverse. It was, likeevery other ‘‘good thing”’ 
from the same source,a bad thing for its subject. 
Like all the rest of the collection to which it belongs, 
it ig an epigram at the expense of somebody else. At 
the same time it would be unjust to conclude that 
Lord Westbury’s art was never displayed except in 
company with ill-nature. It is always the ill-natured 
witticism which, thanks to the constitution of our 
imperfect natures, is most sure of being repeated and 
remembered. Indeed it is to be feared that too large 
a portion of mankind are unable to detect the presence 
of wit at all unless its flavor is brought out by the 
sub-acid ‘‘tang’’ of personality. ‘‘This passion of 
laughter,’’ as was said with truth by the acutest psy- 
chologist of the seventeenth century, ‘‘is nothing else 
but sudden glory arising from sudden conception of 
some eminency in ourselves by comparison with the 
infirmity of others or with our own formerly;’’ and 
‘‘it is incident most to them who are forced to keep 
themselves in their own favor by showing the imper- 
fection of others.’’ It must be admitted that Lord 
Westbury supplied a greater number of provocations 
to this sudden glory, and enabled more persons con- 
scious of the fewest abilities to ‘‘ keep themselves in 
their own favor,’ by showing the imperfection of 
other people than most men of histime. And it is not 
surprising therefore that its aptitude for achievement 
in this kind should have made a deeper impression 
than any other quality of his wit. But the acuter 
critical palate can detect it plainly enough in many of 
those utterances of his, judicial and other, in which it 
was not spiced by any admixture of its usual condi- 
ment of malice.—H. D. Traill in English Illustrated 
Magazine. 


Here is a good and new story told us of Bob Inger- 
soll. The teller recently got into a night train at Sara- 
toga for the south, and to his disgust found every 
berth full. While he was grumbling audibly about it, 
and endeavoring to corrupt the conductor and induce 
him to put him up in the ante-room, a voice came 
therefrom, “If that young man wants a berth, give 
him mine.’’ Going forward, the ‘‘ young man”’ found 
the speaker sitting up well enveloped in wraps. Ask- 
ing him if he was inearnest, the wrapped-up man re- 
plied, ‘‘ Yes, I have a headache, and shall sit up all 
night.” Just then the young man discovered that his 
benefactor was the great disbeliever. ‘‘ Well,’ said 
the young man, “I don’t know how you characterize 
such an offer, but I call it an act of Christian kind- 
ness.”? ‘*Oh goto bed!” said Bob. (He had proba- 
bly got his headache in trying to understand Don- 
nelly’s cypher—Shakespeare being Bob’s god.) By the 
way, we observe that Donnelly attributes the ridicale 
with which his cypher has been received to the hostil- 
ity of the railroads! Donnelly is a great granger, and 
the railroads are afraid heis going to make $100,000 
out of his cypher! The man is mad as a March hare. 
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E feel very much in earnest about this State 
Library business, especially the end of it that 
closely concerns our profession. Wehave sat in the 
law library several days recently and have seen the 
superintendent of erection showing legislators about 
the rooms, and heard them express great satisfaction 
at the result. This must be from a careless survey 
or from imperfect knowledge of what constitutes a 
suitable library building. Considered as a mere 
storeroom and as a storing of books in the smallest 
space consistent with moving around among them, 
single file, it may be pronounced fairly successful. 
Considered as the quarters of the largest State law 
library in this country, it must be pronounced a com- 
plete failure. This is not the fault of the superin- 
tendent. Doubtless the fault is radical, in insuffi- 
cient ground for all the State’s offices. But the library 
has been sacrificed to everything else. It is a fact, 
not perhaps generally known, that the architect, 
Richardson, was so grossly careless or indifferent 
that he had originally assigned only about one-third 
of the present space to the law library! By the 
strenuous interference of Librarian Griswold and 
Superintendent Perry, changes were made which 
gave the present very inadequate floor room. Now 
a library should have four characteristics, space, air, 
light and convenience. Some of these perhaps in- 
volve the others. But the present quarters have not 
one of these. Want of space we have already com- 
mented on. The books are a mere huddle except 
in the main rooms, through which the superintend- 
ent leads the legislators in admiring procession. 
Such a library ought to have alcoves spacious enough 
to contain a table at which lawyers can sit and work 
near the books which they are consulting, like the 
old library. Every alcove should have light and air. 
Many of the alleys between the book cases are 
extremely narrow, and so dark that it is difficult to 
read the titles of the books on the brightest day. 
Under the present arrangement the lawyer must sit 
at a table in one of the large rooms, and lug or have 
a porter lug to him the books which he desires to 
consult. This is wrong for a law library. The 
lawyer wants to go about himself, look at the books, 
and retain probably only a small proportion. At all 
events he should have an opportunity to work from 
the books close at hand. Another difficulty is in 
finding one’s way about. In the old roomy quarters 
that was easy, for there was light and room, and pla- 
cards directed the searcher. But here everything is 
in and out and round about — almost as intricate as 
the fabled labyrinth from which there was no escape 
save by a clue. Now if Librarian Griswold will only 
furnish us with leading strings, and miners’ hats 
with candles in the front, we may be able to crawl 
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around, without accident unless we should meet a 
too ample person in one of the passages. It is not 
too late to remedy these defects in a measure. If 
the assembly library could be moved into the assem- 
bly *‘ parlor,” and the former room given to the law 
library it would afford a certain relief. The assem- 
bly ‘‘ parlor’? is an immense room in the northeast 
corner. The assembly do not need a ‘‘ parlor.” They 
could entertain their friends and one another just as 
well in the room if it were lined with ‘books ” — 
such books! The honest truth is this white elephant 
is a great humbug —all for show and nothing for 
use. Great staircases, gorgeous onyxes, massive 
paper ceilings, beautiful stone carvings of grotesque 
heads, and bad air, insufficient light, deadly no- 
drainage, bad acoustics, inadequate space. When 
the law books were last summer in the ‘‘ Golden 
Corridor ’’— (imagine the spoiling of that beautiful 
mellow-tinted stone by gaudy paint and gilding!) — 
our senses were offended by a stench of illuminating 
gas. There was a confessed leak, but it could not 
be repaired until the room was closed for cleaning, 
because the gas-pipes were buried in concrete under 
the floor! Why was this done except for jobbery in 
case of a leak? And the gas could not be turned off, 
even when not needed, because the same main sup- 
plied the staircase and the corridor, and the stair- 
case required constant artificial light! There is ex- 
pense enough now being squandered on the great 
central room between the law and the general 
library to build asmall town, but this room is mainly 
for show —no books init. Why not give it up, 
half and half, to the libraries, and dispense with 
some of the gorgeous columns and mantels, and in- 
genious carven heads and leafage? The grandest 
staircase in America is going to lead to a garret hud- 
died choke-full of books. Immense promise, small 
performance. Better give a more modest appeal to 
the eye, and an ampler appeal to the brain. And 
what will the law library be twenty years or even ten 
years hence? We write with some feeling on this 
subject, for we make our living by the law, and we 
cannot view this abortive and ridiculous mouse with 
the composure and satisfaction evinced by those who 
make their living by politics. 


The Law Quarterly Review, in a notice, mainly 
favorable, of Shearman and Redfield on Negligence, 
observes: ‘Here, for example, is a work of nearly 
thirteen hundred octavo pages on the law of negli- 
gence, with citations of about ten thousand cases. 
Of all this how much can be really concerned with 
the doctrine of negligence? A tenth, nay, perhaps 
a twentieth part of those authorities would probably 
far exceed the number in which there is any valuable 
discussion of the subject.” And the reviewer speaks 
of this as ‘‘a clear loss of legal science.” Granted, 
but text-books in America are not written by theo- 
rists or teachers, but by practical men desirous of 
informing the profession in forty different communi- 
ties. A work by one of the accomplished theorists 
of the Review would be of very little help to a busy, 
struggling lawyer in Maine or Dakota, The Review 
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continues, after a great compliment to the literary 
excellence of Kent and Story — not wholly deserved 
by Story, we think -— ‘‘ whatever may be the cause, 
it certainly seems to us that the popular American 
law-books possess on the whole a decidedly higher 
standard of literary excellence than our own, which 
are apt to be dry and sometimes crabbed. At the 
same time we are fain to think that for scientific 
precision and contribution to the legal theory they 
are seldom equal to the best books produced by our 
writers.” True enough, but again, lawyers in 
America do not want text-books for legal theorizing. 
England is an old, composed, leisurely country, but 
in this country we are trying to work out a jurispru- 
dence suited to the different necessities of many new 
and diverse States. The Review does not admire the 
author’s definition of contributory negligence: “One 
who through the mere negligence of another suffers 
an injury, to the bringing about of which the want 
of ordinary care or the willful wrong of himself or 
of any person for whose act or neglect in that matter 
he was responsible so far proximately contributed as 
that, but for such concurring and co-operating fault, 
the injury would not have happened, cannot recover 
in any court (other than in Admiralty) any compensa- 
tion for such injury unless the more proximate cause 
thereof is the omission of the other party after hay- 
ing notice of the danger to which the contributory 
fault of the former party has exposed him to use a 
proper degree of care for the purpose of avoiding 
the injury.” Mr. Evarts must have inspired that. It 
could not be worse. But after all, no recent English 
text-book writer has surpassed Greenleaf, Bishop, 
Wharton, Sedgwick, Cooley, Dillon, Tiedemann, and 
perhaps some others, even in scientific precision. 


As a matter of curiosity we have collected some 
definitions of contributory negligence. Lord Fitz- 
gerald, in Wakelin v. London, etc., Ry. Co., 12 App. 
Cas. 51: ‘‘ Contributory negligence in such a case.” 
‘¢The absence of that ordinary care which a sentient 
being ought reasonably to have taken for his own 
safety, and which had it been exercised would have 
enabled him to avoid the injury of which he com- 
plains, or the doing of some act which he ought not 
to have done and but for which the calamity would 
not have occurred.” ‘‘If the plaintiff or party in- 
jured, by the exercise of ordinary care under the cir- 
cumstances, might have avoided the consequences of 
the defendant’s negligence, but did not,’ ete. 
Patterson’s Ry. Accident Law: ‘‘ That want of 
reasonable care upon the part of the person injured 
which concurred with the negligence of the railway.” 
Pierce, Railr. : 
injury to which he contributed by his own want of 
ordinary care.”’ Beach Cont. Neg.: ‘‘ Such an act 
or omission on the part of a plaintiff, as concurring 
or co-operating with the negligent act of the defend- 
ant, is a proximate cause of the injury complained 
of.” Turning to the celebrated work of Sir Fred- 
erick Pollock, the editor of the Review, on Torts, 
we find no attempt at a concise definition, but he 


‘‘A person cannot recover for an 


covers a page and a half in telling what it is and is 
not. We would suggest the following: ‘‘If one 
injured by another's negligence proximately contrib- 
utes to the injury by his own negligence, he cannot 
recover.” 


It would have been worth a journey to New York 
to listen to Mr. William Allen Butler’s discourse, last 
week Tuesday, on his presentation to the City Bar 
Association of portraits of John Duer, Benjamin F. 
Butler and John C. Spencer, the revisers of the 
statutes of this State. These are celebrated and 
revered names, and there is no other man in the 
State so well fitted to pay them due honor as the 
donor of the pictures and the eulogist of the sub- 
jects. It probably would not have been possible to 
select three other lawyers in the State so admirably 
equipped for this arduous service. The durability 
of their work bears testimony to its quality. It has 
survived the mental and physical changes of sixty 
years — one new Constitution and part of another, 
the Court of Chancery, common-law forms and 
pleadings, revolutions in rules of evidence, the old 
Capitol (and part of the new), and generations of 
judges and lawyers, and yet it stands practically as 
it was written, the envy and the model of other 
States. These great men deserve all the honors that 
can be paid their memory, and we shall expect in- 
struction and delight in reading the eulogy of -one 
who in himself perpetuates much of their learning 
and illustrates their public virtues. 
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NOTES OF CASES. 





N Allegany County v. Broadwaters, Maryland Court 
of Appeals, December 14, 1888, an action for 
injuries received while walking along a highway at 
night, it was held proper to refuse to charge that 
plaintiff could not recover if, knowing the condi- 
tion of the road, he failed to carry a light, es- 
pecially as the accident resulted from the perma- 
nent defective condition of the highway. The 
court said: ‘‘It has been decided in a number of 
cases that neither the failure to carry a light ona 
dark night by one acquainted with the road, nora 
knowledge of its defective condition, is conclusive 
evidence of contributory negligence. Prince George's 
Co. v. Burgess, 61 Md. 29; McKenzie v. Northfield, 
30 Minn. 456; Bond v. Smith, 44 Hun, 219; Munger 
v. City of Marshalltown, 59 Iowa, 763; Daniels v. 
Lebanon, 58 N. H. 284. Had the court granted the 
defendants’ second prayer, it would not only have 
taken the case from the jury, but would have de- 
clared, as matter of law, that it was the duty of all 
the inhabitants of the town to provide themselves 
with lanterns to travel over a thoroughfare by night 
which was intended to be used by the public by 
night as well as by day. The cases cited in support 
of the proposition thus enunciated related to tem- 
porary obstructions in the roads, and not to the 
permanent condition of established highways.” 
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In Leyland v. Leyland, New Jersey Court of Chan- 
cery, December 14, 1888, a suit for divorce, on the 
ground of adultery, evidence that the plaintiff's wife 
and her alleged paramour were on a certain night 
found together in her bed-room; that the man fled 
precipitously on plaintiff breaking open the door; 
and that when overtaken, his clothes were not but- 
toned, and his necktie and collar were off — held, to 
warrant a decree for divorce. Bird, V. C., said: 
‘¢ But an effort is made to show that all this is con- 
sistent with innocence, and was prompted by the 
most chivalric friendship, such as no brave or honor- 
able man could avoid extending to any female 
acquaintance. From this standpoint then the 
case must be carefully considered. The theory of 
the defense is that Leyland was cruel to his wife, 
and neglected her, and made many false charges 
against her, and was becoming so excited over the 
consideration of supposed wrongs that it was not safe 
for Mrs. Leyland to meet bim unless some one was 
~ present to protect her from his apprehended violence. 
They had disagreed, and he had separated from her 
in July, two months before the principal event with 
which we shall deal. However, he continued to call 
on her occasionally, for the purpose of supplying her 
with some means for her support in the interval. 
The first question is, if friendship moved Hathaway 
to stand guard, and to undertake the task of pro- 
tecting Mrs. Leyland against her husband, why did 
he flee so precipitately at the very first approach of 
Leyland, even before he knew whether his mission 
was one of peace or war; or, indeed, before he knew 
who the intruder was— whether Leyland or not? 
Was that the time for the manly soul, clad in inno- 
cence, to flee? His crime made him a coward, and 
his flight was the highest proof of his guilt. But 
his excuse is that Leyland had come to do violence. 
Certainly; but that is the alleged excuse for Hath- 
away’s presence. Then why did he flee in the hour 
of peril to this undefended and helpless female? 
The hour and the man had come according to expec- 
tation, but the would-be hero had fled. He no doubt 
felt that the danger which he now would have the 
court believe was intended for Mrs. Leyland would 
be inflicted upon himself if he did not escape. The 
argument might end here, but it was gravely urged 
that this impetuous flight was after all a most pru- 
dent thing, and entirely consistent with innocence 
and the highest sense of duty to and regard for Mrs. 
Leyland. This view rests upon the implication that 
Mrs. Leyland was not only in danger of bodily harm, 
but Hathaway also, from Leyland. From what 
source? There is no proof of the presence of any 
one, except Leyland, who had ever shown the least 
inclination to harm Hathaway, and it is extremely 
doubtful whether either Mrs. Leyland or Hathaway 
knew any thing either of the presence of Leyland or 
of the two policemen in attendance until Leyland 
began to break down the parlor door. How could 
they know? Was not Leyland thereon a mission of 
discovery? Were not the policemen employed to 
aid in the discovery of a crime which can only be 
detected by the most secret devices? Would they, 





or either of them, advertise their coming, and so 
warn the supposed offenders of their approach? But 
let it be admitted that Hathaway knew the police- 
men were there; then the inquiry: Why did he not 
call upon them for aid? Butit is said that the police- 
men were hostile also; but not to the innocent. The 
true and honest hero would have surrendered him- 
self to the public authorities to have saved his sup- 
posed victim from the hands of the violent. Certainly 
this course would not have been so perilous as to flee 
as he did, thereby giving color to the gravest of all 
charges against him. Surely the police would have 
protected him and the wife of Leyland from violence. 
But Hathaway left Mrs. Leyland to her fate. He 
never so much as attempted to carry her along in his 
flight, and so, in case of extremity, be on hand to 
stand between her and danger. Instead of exhibit- 
ing at any time the slightest proofs of the nobility 
of soul, worthy of the mission which he pretends he 
was on, all was haste, secrecy, confusion, and cow- 
ardice. He did not stop in his effort to escape 
until he was arrested and detained by superior force, 
and, after being detained, struggled until he freed 
himself, once more to be again captured. His clothes 
were not buttoned, and his necktie and collar were 
off. Nor can I find any thing in the conduct of Mrs. 
Leyland to sustain her theory by which she attempts 
to explain the presence of Hathaway. She neither 
endeavored to persuade Hathaway to remain to pro, 
tect her, nor did she cry out for help. On the con- 
trary, she urged Hathaway to ‘hurry.’ She made 
no attempt to escape from the supposed rage of her 
husband, but she rather sought a conflict with him, 
by interposing to prevent him from pursuing Hath- 
away. To effect this she laid hold of him with both 
arms, and then broke the lamp which he had lighted, 
thus leavIng all in darkness. Was she afraid of her 
husband? She was the hero of this occasion. When 
Leyland and the police had gone in pursuit of Hath- 
away, she hunted up arevolver, and standing in the 
open door, discharged all the cartridges in the mid- 
night air.” 


In Mercantile Trust and Deposit Co. v. Rhode Island 
Hospital Trust Co., United States Circuit Court, Dis- 
trict of Rhode Island, September 29, 1888, 36 Fed. 
Rep. 863, it was held that under the Public Statutes 
of Rhode Island, chapter 182, section 12, which pro- 
vides that a child born after the execution of his 
parent’s will, ‘‘ without having any provision made 
for him in such will,” shall inherit as if the parent 
had died intestate, a will made by a married man, 
having no children, in which he gives his sister a 
certain legacy in case of his death leaving no chil- 
dren born of his wife, and a smaller legacy in case of 
his death leaving children born of said wife or their 
descendants, and in either event bequeaths all the 
residue of his estate to his wife, does not make such 
provision for after-born children as will bar them 
from inheriting. The court said: ‘‘ Unless a con- 
struction is to be put upon this will wholly at vari- 
ance with its clear and unambiguous language, or 
unless a strained and unwarranted construction is to 
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be given the words ‘ provision made for him in such 
will,’ it cannot be said that Sarah Whipple was pro- 
vided for in this instrument. All the property, with 
exception of a legacy to his sister, is devised abso- 
lutely to the testator’s wife. If the child receives 
any thing, it must be from the bounty of the mother, 
and not by reason of any thing contained in the 
will. If a will were to be drawn to which it was 
designed that the statute should apply, in case a 
child was born after its execution, it would be diffi- 
cult to conceive of a much better form to follow 
than the will before us. Clauses 2 and 3, where the 
testator refers to the fact of his leaving children, 
have, it seems to me, no bearing upon the question 
before us, whatever bearing they may have under 
the statutes of some other States. By no possible 
construction do paragraphs 2 and 3 make ang pro- 
vision for any child, while paragraph 4 gives the 
whole residue of the property to the mother. The 
statute of Pennsylvania on this subject is quite 
similar to Rhode Island. Walker v. Hall, 34 Penn. 
St. 483, was the case of a will giving all the testa- 
tor’s property to the wife, in which the following 
language was used: ‘ Having the utmost confidence 
in her integrity, and believing that should a child 
be born to us she will do the utmost to rear it to the 
honor and glory of its parents’--and the court 
held that this was clearly no provision for the child. 
See also Hollingsworth’s Appeal, 51 Penn. St. 518; 
Willard’s Estate, 68 id. 827. The statute has been 
twice construed by the Supreme Court of Rhode 
Island, and we agree with complainants’ counsel that 
this court should follow the decision of the highest 
court of the State, and as a general rule, the latest 
decision on the subject. In Chace v. Chace, 6 R.I. 
407, the will contained no reference to any children, 
and the court observes: ‘Upon the whole, we are 
of opinion that by the terms of the sixth section the 
Legislature intended to and did prescribe a rule of 
law that, if an after-born child is not provided for 
at all in the will, he shall be let into his share of the 
inheritance, and that without regard to the will or 
intent of the parent; and that therefore no evidence 
of such intent is admissible to defeat the child.’ It 
is contended by complainants that the later case of 
Potter v. Brown, 11 R. J. 232, is somewhat in con- 
flict with Chace v. Chace. But I fail to discover any 
conflict in the two decisions. Onthe contrary, it 
would seem from the facts in the case that this last 
decision of the Supreme Court more strongly sustains 
the position of the defendants in this case than the 
earlier one. In Potter v. Brown, the testator by his 
will, gave a bequest of $2,000 in trust, the income 
to be used for his daughter until twenty, or until 
married, but in case of her death under twenty or 
unmarried, the sum so held in trust, together with 
the accumulations thereon, was bequeathed in equal 
shares to her brothers and sisters then living. More 
than a year after the execution was made a son was 
born, for whom no provision was made in the will, 
except the above-described contingency. The court 
held that the provision was not such as was contem- 
plated by the statute, and that the son was entitled 


-within thirty-five feet, if not nearer. 


to share in his father’s estate as in case of an intes- 
tacy. Chief Justice Durfee says: ‘ Did the testator 
himself regard the bequest as a provision for any 
child or children which might afterward be born 
to him? We find but little reason for thinking he 
did. Upon the whole, we think it safer, and more’ 
consonant with the design of the statute, to decide 
that the bequest over is too precarious to be regarded 
as a provision for the after-born child so as to defeat 
his right under the statute to share in his father’s 
estate, as if it were intestate; and accordingly we 


do so decide.’ ” 
—_———__¢q______—. 


NUISANCE— HORSE STANDING IN STREET. 


NEW JERSEY COURT OF CHANCERY, FEBRUARY 
TERM, 1888. 


LIPPINCOTT v. LASHER.* 


The defendants were carriers of merchandise in the city of 
Salem. While not so employed they would spend their 
time with their horses and wagons in the public street, in 
front of the complainant’s dwelling, and to such an ex- 
tent that unpleasant and noxious odors were created, 
which were, at certain times, carried into the dwelling of 
the complainant, making his home uncomfortable. Held, 
that this was an unlawful use of a public street, and that 
the complainant is entitled to the aid of this court because 
he suffered special injury, and that his motives in filing 
his bill or in prosecuting his suit cannot be inquired into. 


W. T. Hilliard, for complainant. 
M. P. Gray, for defendants. 


Brrp, V. C. The complainant in this case occupies 
a dwelling-house in the city of Salem, on either side of 
which, and upon the side of the street opposite thereto, 
are many stores and other buildings used in carrying 
on various trades or occupations. it seems to be ad- 
mitted that his is the only dwelling in that immediate 
vicinity. This dwelling is situated about twenty-five _ 
feet from the curbstone along the public highway, and 
in front of it, near the street, are one or more large 
trees. The defendants own horses and wagons and 
carry on the business of carting, doing whatever mer- 
chants and others solicit in that particular. For some 
time past, and especially during the summer and fall 
of 1886, the defendants would spend their idle time, 
with their horses and wagons, in the shade of these 
trees, directly in front of the complainant’s house, at 
farthest within fifty feet of the dwelling, and often 
The testimony 
shows very clearly that during the greater portion of 
the day one or more of these defendants, and some- 
times others, also, were there with their teams. To 
this effect the testimony of many witnesses upon the 
part of the complainant is as emphatic as can well be 
imagined. These witnesses are in no way impeached. 
Although the defendants have attempted to overcome, 
the force of this testimony, yet they admit occupying 
this ground, with their horses and wagons, whenever, 
during the day, they were not actually engaged in the 
work of carting, and say that at such times they would 
remain there ten or twenty minutes. They neverthe- 
less endeavor to impress the assertion upon the mind 
of the court that the period of time spent there was so 
short as to be of comparatively little importance. I 
conclude however that it is well established that these 
defendants, although they may not individually have 
remained there so long a period of time as the com- 
plainant insists, day after day, yet that they did (one 
or more of them) spend a greater portion of the time, 


* To appear in 44 .N. J. Eq. 120. 
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from day to day, at the locality in question, so that 
the place was occupied by them a very great portion 
of every working day. 

It is claimed that the result of this was very detri- 
mental to the full and complete enjoyment of the 
complainant’s dwelling-house. It deprived him of 
those comforts which he was entitled to as a resident 
there. In consequence of the presence of these horses, 
flies became more numerous and troublesome than 
they otherwise would have been, and the atmosphere 
became foul and so vitiated as to oblige the complain- 
ant to close the doors and windows of his house. 

Now, if the proof sustains these allegations of the 
complainant, most clearly he is entitled to an injunc- 
tion. None will pretend that the defendants had a 
right to appropriate any portion of the public street in 
this manner to their own private purposes. The pub- 
lic highway is only designed for the use of the public 
as a passage-way—as a means of communication be- 
tween different points. It never was intended or de- 
signed to be used as a stable or as a private yard or 
other enclosure for the convenience of men of busi- 
ness. And yet the complainant would have no special 
~right to the protection of this court, unless he suffered 
some special injury over and above what the public 
generally suffer from such obstruction or use of the 
highway. In my judgment he has shown such special 
injury. Itis clearly proved that the odors coming di- 
rectly from this locality, and which were occasioned 
by the use made of this locality by the owners of these 
horses, penetrated the dwelling of this complainant, 
and made it not only unpleasant and uncomfortable, 
but exceedingly offensive. I do not forget that an 
offer was made to show by certain respectable citizens 
—glassblowers, who spenta great deal of their time 
near by, while they were not employed in their ordi- 
nary daily work—that they never noticed any of these 
offensive odors. It is said however that they were 
smokers, and generally employed their time sitting to- 
gether thusin social chat, and smoking as well, and 
that they would not be very likely to detect the odors 
complained of, did they exist. Jt is not necessary that 
I should determine the extent of the capacity of these 
men to detect these odors, nor whether they were in 
the immediate neighborhood at such times as were 
most favorable for their dissemination; for as long as 
the complainant and his wife and another witness are 
unimpeached before me, their testimony to the effect 
that, at certain periods of the day and in certain con- 
ditions of the atmosphere, it was very offensive in the 
front of their dwelling, I must give their testimony the 
credit that such evidence is always entitled to. The 
fact that the dwelling of the complainant is the only. 
one in that immediate vicinity cannot, in the least, de- 
tract from or diminish his rights as a citizen in a case 
of this character. 

The defendants anxiously insist that if the injunc- 
tion is made perpetual, it should be without costs, be- 
cause the suit was instituted without justifiable cuuse, 
and has been prosecuted more for the costs than for 
avy beneficial purpose. Counsel pressed the point, 
that if the complainant had any rights, he was pur- 
suing them with a malicious intent and spirit, and 
therefore he should not be encouraged by awarding to 
him the ordinary fees fixed by law which attend such 
a litigation. This view cannot be entertained. Davis 
v. Flagg, 8 Stew. Eq. 491; Phelps v. Nowlen, 72 N. Y., 
39; Chenango Bridge Co. v. Paige, 83 id. 178; Kuff v. 
Youmans, 86 id. 324. The defendants were warned of 
the wrong they were doing the complainant, before he 
filed his bill, and they persisted in the course which 
the court now finds itself called upon to condemn. It 
is true that they ceased to make ‘this a resting-place 
during their idle hours, after the bill was filed, but not 
until the preliminary injunction was served upon 


them. It seems to me therefore that to refuse the 
complainant costs would be doing a great injustice. I 
shall advise that the injunction be made perpetual. 


Notr.—The motive with which a party enters into 
a contract is no part of the consideration, Thomas v. 
Thomas, 2 Q. B. D. 859; Awstell v. Rice, 5Ga. 472; and 
80 as to acquiring a mortgage, and then refusing to as- 
sign it as requested by the mortgagor, Davis v. Flagg, 
8 Stew. Hq. 491; Morris v. Tuthill, 72 N. Y. 575; but, 
see Foster v. Hughes, 51 How. Pr. 20; Lyon’s Appeal, 
61 Penn. St. 15; or entering a credit on a note to bring 
the amount due thereon within a justice’s jurisdiction, 
Odle v. Frost, 59 Tex. 684. Query, whether the con- 
tractor can testify as to his motive, Oxford Iron Co. v. 
Spradley, 51 Ala. 171: Ohio Coal Co. v. Davenport, 37 
Ohio St. 194. Generally, a defendant’s motive in com- 
mitting a tort, is immaterial, Cooley on Torts, chap. 
22; Rogers v. Dutt, 13 Moore P. C. 209; Stevenson v. 
Newnham, 13 C. B. 285; McCune v. Norwich Gas Co., 
30 Conn. 521; Heywood v. Tillson, 75 Me. 225; O’Cal- 
laghan v. Cronan, 121 Mass. 114; Hunt v. Simonds, 19 
Mo. 583; Mahan v. Brown, 138 Wend. 261; Auburn 
Plank Road Co. v. Douglass, 9 N. Y. 444; Kiffv. You- 
mans, 86 id. 824; Tucker v. Davis, 77 N. C. 380; Smith 
v. Bowler, 2 Disney (Ohio), 153; Jenkins v. Fowler, 24 
Penn. St. 806; Fowler v. Jenkins, 28 id. 176; Glendon 
Iron Co. v. Uhler, 75 id. 467; Smith v. Johnson, 76 id. 
191; Chatfield v. Wilson, 28 Vt. 49; Fahn v. Reichart, 
8 Wis. 257. 

If one digs a well on his own land to divert the water 
from his neighbor’s land, maliciously, he is liable, 
Greenleaf v. Francis, 18 Pick. 117 (criticised in Walker 
v. Cronin, 107 Mass. 564); Wheatley v. Baugh, 25 Penn. 
St. 528; see Brain v. Marfell, 20 Am. Law Reg. (N.S8.) 
97, note; Ocean Grove v. Asbury Park, 13 Stew. Eq. 
447. 

The motive influencing a complainant when he 
bought land adjoining defendants’ may be inquired 
into, if he comes into equity for relief against defend- 
ants’ alleged injury to such land, Edwardsv. Allouez 
Mining Co., 38 Mich. 46. 

Where a corporation obtains the title to land for the 
sole purpose of making a malicious use of it, the motive 
becomes material us affecting a question of their pow- 
ers, Occum Co. v. Sprague Manuf. Co., 34 Conn. 529; 
see Gallagher v. Dodge, 48 id. 387. 

The same principles control the Court of Chancery, 
Ramsey v. Gould, 57 Barb. 398. 

As to the necessary averments in pleading in such 
cases, Cotterell v. Jones, 11 C. B. 713; Barber v. Lesiter, 
7 C. B.(N. S.) 175; Parmalee v. Baldwin, 1 Conn. 318; 
Spaids vy. Barrett, 57 Ill. 289; O'Callaghan v. Cronan, 
121 Mass. 114; Feltt v. Davis, 49 Vt. 151.—JoHNn H. 


STEWART. 
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MARRIAGE—LAND CONVEYED TO HAUS- 
BAND AND WIFE—RIGHTS OF SURVI- 
VOR. 


KANSAS SUPREME COURT, DEC. 8, 1888. 


BAKER V. STEWART. 


A deed conveying real estate to a husband and wife conveys 
in entirety, and on the death of one the survivor takes the 
entire estate, and neither the statutes relating to married 
women, nor the statutes relating to descents and distri- 
butions, nor any other statutes, have changed this rule of 
law with respect to the rights of the survivor. 


RROR to District Court, Franklin county; A. W. 
Benson, J. 
This was an action brought by Mary EK. Stewart, in 
the District Court of Franklin county, against Frank 
A. Baker, to recover damages for an alleged breach of 
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certain covenants contained in a general warranty 
deed executed by Baker and wife to the plaintiff for 
certain Jand situated in that county. A jury was 
waived, and the case was submitted to the court upon 
the following agreed statements of facts: ‘‘(1) That 
Joshua Baker, being the owner in fee-simple of the 
said land in controversy, on the 23d day of November, 
A. D. 1877, together with his wife, Elizabeth, conveyed 
the same by deed of general warranty of that date to 
Frank A. Baker and Alice Baker, which said deed was 
duly recorded May 9, 1881; (2) that at the time of said 
conveyance said Frank A. Baker and Alice Baker were 
husband and wife, and resided in the State of Kansas; 
(3) that prior to the 3d day of October, 1881, the said 
Alice Baker died, leaving surviving her as her heirs at 
law her said husband and twochildren born of said mar- 
riage, to-wit, Mary E. Baker, born in 1877, and Annie 
A. Baker, born in 1880, both of said children now re- 
siding with their said father; (4) that on said 3d day 
of October, 1881, the said Frank A. Baker and Okie 
Baker, his wife (said Frank having remarried), con- 
veyed by deed of general warranty the lands in con- 
troversy to the plaintiff, Mary EK. Stewart, which deed 
was duly recorded on the 3d day of October, 1881; (5) 
that no conveyance, by order of the court or other- 
wise, has ever been made or obtained to divest the in- 
terest of the said minor children in said lands, if any 
interest said children inherited from their said mother, 
Alice Baker. And it is agreed that the only question 
in this case is, upon the death of said Alice Baker, did 
the surviving husband, Frank A. Baker, inherit the 
entire estate, or did the said children of Alice Baker 
inherit any interest in said premises?’’ Upon this 
agreed statement of facts the court below rendered 
judgment in favor of the plaintiff, and against the de- 
fendant, for the sum of $800 and costs of suit, and to 
reverse this judgment the defendant, as plaintiff in er- 
ror, brings the case to this court. 


William H. Clark, for plaintiff in error. 
C. B. Mason, for defendant in error. 


VALENTINE, J. It appears that on November 23, 
1877, Joshua Baker and his wife, Elizabeth Baker, who 
owned certain real estate in Franklin county, con- 
veyed the same by a general warranty deed to their 
son, Frank A. Baker, and his wife, Alice Baker, which 
deed was duly recorded. Afterward, and on October 
3, 1881, Alice Baker died, leaving surviving her her 
husband and two children born during the marriage. 
Upon these facts, and some others not necessary to 
mention, the main question arising in the case, and 
the one now presented to this court, is whether, onthe 
one side, the foregoing deed conveyed the foregoing 
real estate to Frank A. Baker and his wife as tenants 
in common, or whether, on the other side, it conveyed 
it to them as joint tenants or tenants in entirety. If 
the deed conveyed the land to Frank A. Baker and his 
wife as tenants in common, then the decision of the 
court below is correct, and must be affirmed; but if it 
conveyed it to them either as joint tenants or as ten- 


ants in entirety, then such decision is admitted to be | 


erroneous. The real question, stated more explicitly, 
is this: At the death of Alice Baker, who took the 
foregoing real estate, did Frank A. Baker, as the sur- 
vivor of the two, and as one of two joint tenants or 
tenants in entirety, take the whole of the estate, or 
did he, as a tenant in common with his wife, take only 
the one-half thereof, and leave his wife’s heirs to take 
the other half? No question has ever been presented 
in this case as to who had the right to control the 
property during the joint lives of Frank A. Bakerand 
his wife, or whether either, or both together, could 
have legally sold the same, or any interest therein, dur- 
ing that time. These matters however will be con- 
sidered to some extent hereafter. We suppose it will 


be admitted that a deed might be executed to a hus- 
band and wife which would convey to them, if the 
language of the deed explicitly said so, any one of the 
foregoing estates; that is, an estate in common, or a 
joint tenancy, ora tenancy in entirety; for such has 
always been the law, and property owners can gene- 
rally convey their property just as they please. 

Walker, J., however, in the case of Smith v. Smith, 
30 Ala. 642, 643, used the following language: ‘‘ The 
reason why, under a conveyance to husband and wife, 
they did not take either as joint tenants or tenants in 
common, is that they were, according to the principles 
of the common law, ineapable of so taking.”’ 

Mr. Bishop, in his work on Married Women (vol. 2, 
§ 285), criticises this language as follows: ‘Let us 
pause to say that the majority of legal persons would 
probably deny this proposition of the learned judge; 
because, as we saw in the first volume (vol. 1, 88 616, 
618), husband and wife, if they were joint tenants or 
tenants in common before marriage, continue to be the 
same after marriage, and do not become tenants by the 
entirety of the estate, which shows them to be capa- 
ble of holding as tenants in common or as joint ten- 
ants; and it is perhaps the better doctrine at the com- 
mon law that a conveyance to them after marriage 
may, by express words, create in them either of these 
two tenancies.”’ 

Mr. Washburn, in his work on Real Property (vol. 
1, p. *425), uses the following language: ‘‘It is always 
competent however to make husband and wife ten- 
ants in common, by proper words, in the deed or de- 
vise by which they take, indicating such an inten- 
tion.” 

Chancellor Kent, in his Commentaries (vol. 4, 
p. *363), uses the following language: ‘‘ It is said how- 
ever to be now understood that husband and wife may, 
by express words, be made tenants In common by a 
gift to them during coverture.’’ See also McDermott 
v. French, 15 N. J. Kq. 78, 80. 

Certainly, a husband and wife may be made tenants 
in common by a separate deed to each, conveying to 
each a separate moiety of the estate. This may also 
be accomplished by a separate conveying clause as to 
each in the same deed; and certainly no good reason 
can be given why the same thing might not be accom- 
plished by any express words in a single deed executed 
to the two together, showing the intention of the par- 
ties to be that the husband and wife should take the 
estate as tenants in common. But it wouid require 
express words or words strongly implying such an in- 
tention. Without such words the estate conveyed 
would be an estate in entirety. We suppose it will 
also be admitted that the deed in the present case 
would at common law have conveyed the property in 
entirety to Frank A. Baker and his wife, Alice Baker, 
and would not have conveyed it to them as ordinary 
joint tenants, or astenants in common. We suppose 
it will also be admitted that, if the deed in the present 
case conveyed the estate to Frank A. Baker and his 
wife, either in entirety or as joint tenants, then that. 
Frank A. Baker, as the survivor of the two, was, at 
the death of his wife, entitled to the land, and the de- 
fendant in error, plaintiff below, should not recover in 
this action. But if the deed did not so convey such es- 
tate, and conveyed the same to Baker and wife purely, 
solely and entirely as tenants in common, then the 
plaintiff in error, defendant below, was not, at the 
death of his wife, entitled to the land, and the de- 
fendant in error, plaintiff below, should recover in this 
action. Almost all authority is in favor of the theory 
that such deed conveyed an estate in entirety to Frank 
A. Baker and wife, and that he, as the survivor of the 
two, was, at the death of his wife, entitled to the en- 
tire estate. Among the decided cases supporting this 
view of the case are the following: Myers v. Reed, 17 
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Fed. Rep. 401; Gibson v. Zimmerman, 12 Mo. 885; Gar- 
ner v. Jones, 52 id. 68; Hall v. Stephens, 65 id. 670; 
Robinson v. Hagle, 29 Ark. 202; Harding v. Springer, 
14 Me. 407; Brownson v. Hull, 16 Vt. 309; Shaw v. 
Hearsey, 5 Mass. 520; Fow v. Fletcher, 8 id. 274; 
Draper v. Jackson, 16 id. 480; Wales v. Coffin, 13 Allen, 
213; Pierce v. Chace, 108 Mass. 254; Pray v. Siebbins, 
141 id. 219; Bertles v. Nunan, 92 N. Y. 152; Zorntlein 
v. Bram, 100 id. 12; Kip v. Kip, 33 N. J. Eq. 218; 
Buttlar v. Rosenblath, 42 id. 651; Bates v. Seely, 46 
Penn. St. 248; Diver v. Diver, 56 id. 106; French 
v. Mehan, id. 286; McCurdy v. Canning, 64 id. 39; 
Fleek v. Zillhaver, 117 id. 218; Hannan v. Towers, 3 
Har. & J. 147; Marburg v. Cole, 49 Md. 402; Denv. 
Whitemore, 2 Dev. & B. 587; Denv. Branson, 5 Ired. 
426; Woodford v. Higly, 1 Winst. 287; 60 N. C. 234; 
Doev. Garrison, 1 Dana, 85; Banton v. Campbell, 9 B. 
Mon. 587, 594; Babbit v. Scroggin, 1 Duv. 272; Taul v. 
Campbell, 7 Yerg. 319; limes v. Norman, 4 Sneed, 683; 
Berrigan v. Fleming, 2 Lea, 271; Hemingway v. Scales, 
42 Miss. 1; McDuff v. Beauchamp, 50 id. 531; Allen v. 
Tate, 58 id. 585; Ketchum v. Walsworth, 5 Wis. 95; 
Bennett v. Child, 19 id. 362; Fisher v. Provin, 25 Mich. 
347; Insurance Co. v. Resh, 40 id. 241; Manwaring v. 
Powell, id. 371; Jacobs v. Miller, 50 id. 119; Bevins 
v. Cline, 21 Ind. 37, 41; Davis v. Clark, 26 id. 424; Ar- 
nold v. Arnold, 30 id. 805; Falls v. Hawthorn, id. 444: 
Simpson v. Pearson, 31 id. 1; Chandler vy. Cheney, 37 
id. 891; Barnes v. Loyd, id. 523; Jones v. Chandler, 40 
id. 588; Anderson v. Tannehill, 42 id. 141; Hulett v. 
Inlow, 57 id. 412; Patton v. Rankin, 68 id. 245; Carver 
v. Smith, 90 id. 222. 

On the side of the defendant in error, cases are cited 
from Iowa, Illinois and New Hampshire which are re- 
lied on as supporting the opposite view of the case. 
But these cases were decided under special statutes, 
and therefore are not authority at all. Under such 
statutes there could not be any joint tenancy or ten- 
ancy by entirety, but only a tenancy in common, and 
therefore the decisions in those States could not have 
been otherwise than as they were. The statute of 
Iowa upon this subject reads as follows: ‘Sec. 1939. 
Conveyances to two or more, in their own right, create 
a tenancy in common, unless a contrary intent is ex- 
pressed.’’ McClain Ann. St. Iowa, 1882, § 1939. The 
statute of Illinois upon this subject reads as follows: 
“Sec. 5. No estate in joint tenancy in any lands, tene- 
ments or hereditaments shall be held or claimed un- 
der any grant, devise or conveyance whatsoever, here. 
tofore or hereafter made, other than to executors and 
trustees, unless the premises therein mentioned shall 
expressly be thereby declared to pass, not in tenancy 
in common, but in joint tenancy; and every such es- 
tate, other than to executors and trustees (unless other- 
wise expressly declared, as aforesaid), shall be deemed 
to be in tenancy in common.”’ Starr & C. St. Ill., 1885, 
p. 571, chap. 30, par. 5. The statute of New Hampshire 
upon this subject reads as follows: ‘Sec. 14. Every 
conveyance or devise of real estate made to two or 
more persons shall be construed to create an estate in 
common, and not in joint tenancy, unless it shall be 
expressed therein that such estate is to be holden by 
the grantees or devisees as joint tenants, or to them 
and the survivor of them, or other words are used 
clearly expressing an intention to create a joint ten- 
aucy. Sec. 15. Joint heirs shall be deemed tenants in 
common.’ Gen. Laws N. H., 1878, p. 325, chap. 135, 
§$ 14, 15. 

It seems to be admitted that at common law the 
deed in the present case would convey an estate in en- 
tirety to Frank A. Baker and his wife, but it ig 
claimed that the rule of the common law has been 
changed by our statutes. No statute however has 
been referred to, nor can auy statute be found, that 
enacts directly that such a deed should not convey 


such an estate. Indeed, there is no statute that pre- 
tends in direct terms to change or modify the com- 
moun law iu any particular with respect to sucha deed. 
It is claimed however that the Married Woman’s Act, 
by indirection or impliedly, changes or modifies this 
rule of the common law. Now, how such act changes 
or modifies the rule of the common Jaw in this regard 
it is difficult to understand. That act was passed by 
the Legislature, presumably, for the benefit of married 
women, and not to take away from them any of their 
rights or privileges. Now, nine-tenths of the mar- 
ried women of this country are younger than their 
husbands, and the life-tables, wherever they state the 
expectancy of life for males and females separately, 
show that the expectancy of life for women is greater 
than that for men of the same age and health. See, 
especially, Dr. William Farr’s tables in any volume of 
the American Almanac for 1879 up to the present time. 
Hence, in the great majority of instances, married 
women must survive their husbands. 

Now, if the Married Woman’s Act transforms an es- 
tate in entirety into an estate in common, then it will, 
in a great majority of instances, divest married wo- 
men of one-half of their estates. Without the act,a 
married woman, holding with her husband an estate 
in entirety, would, when he dies (if she survives him), 
take the entire estate; but with the act, if it is to be 
construed as the defendant in error would desire to 
have it construed, she would take, under such circum- 
stances, only one-half of the estate, and must lose the 
other half. As will be shown hereafter, however, this 
act has nothing to do with the estate which either the 
husband or the wife shall hold, but only with the pos- 
session, control and enjoyment by married women of 
their own separate property, of estates which they in 
fact own. For the purposes of this case it will be ad- 
mitted, and it is our opinion, that, under the statutes 
of this State relating to married women, they have all 
the rights, powers and privileges that married men 
have, and may control their separate property, and 
buy and sell and trade and traffic, to the same extent 
that married men may, and with like effect and con- 
sequences. But none of these things affect this case. 
It will be admitted that Alice Baker, while living, had 
the right to control the real estate in question to the 
same extent that her husband, Frank A. Baker, had. 
But this does not affect this case in the least. It does 
not determine what estate of inheritance passed from 
Joshua Baker and wife to Alice Baker or to Frank A. 
Baker. It only determines that each had during their 
joint lives an equal right to control the estate that did 
in fact pass. The estate that did in fact pass was an 
estate for life to each of them, with a contingent es- 
tate in fee-simple, or of inheritance to each of them, 
the latter estate depending upon the contingency as to 
which should outlive or survive the other. So long as 
each lived each had the right to possess and enjoy the 
entire estate; but when one died, the other took the 
entire estate. Undoubtedly, suchan estate could have 
been created by the deed from Joshua Baker.and wife 
to them, if the deed had expressly said so, and under 
all the authorities the deed that was actually executed 
would at common law have conveyed just such an es- 
tate as conclusively and certainly as though it had ex- 
pressly said so. 

And nearly all the authorities hold that the statutes 
relating to married women, and giving to them the 
right to control and manage their own separate prop- 
erty, do not in the least affect the question as to what 
estate passes by a deed to a husband and wife, or what 
either shall take on the death of the other, and these 
authorities hold that such estate is still one of en- 
tirety. Among the authorities to this effect we would 
cite the following: Diver v. Diver, 56 Penn. St. 106, 
109; McCurdy v. Canning, 64 id. 89, 41; Kip v. Kip, 33 
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N. J. Eq. 213; Butilar v. Rosenblath, 42 id. 651; Chand- 
lerv. Cheney, 8¢ Ind. 391, 412 et seq.; Carver v. Smith, 
90 id. 222; McDuff v. Beauchamp, 50 Miss. 531; Fisher 
v. Provin, 25 Mich. 347; Robinson v. Eagle, 29 Ark. 
202; Bertles v. Nunan, 92 N. Y.152: Zorntlein v. Bram, 
100 id. 15; Marburg v. Cole, 49 Md. 402; Bennett v. 
Child, 19 Wis. 362. See also 2 Bish. Mar. Wom., 
§$ 284-289. Inthe case of Buttlar v. Rosenblath, 42 N. 
J. Kq. 651 (decided in 1887), it is decided as follows: 
‘*(1) A conveyance of land, since the passage of the 
Married Woman’s Act of 1852, to husband and wife, 
does not create a tenancy incommon. (2) That act en- 
dows the wife with the capacity, during the joint lives, 
to hold in her possession, as a single female, one-half 
the estate in common with herhusband. The right of 
survivorship still exists as atcommonlaw. (3) To con- 
stitute a tenancy in common between husband and 
wife there must be in the conveyance an expression of 
-an intention to do so.”’ 

In the case of Diver v. Diver, 56 Penn. St. 106, 109, 
Mr. Justice Strong, who was afterward one of the jus- 
tices of the Supreme Court of the United States, in 
delivering the opinion of the court, used the follow- 
ing language: ‘‘ But it is said the act of 1848, by de- 
stroying the legal unity of the husband and wife, has 
converted such an estate into a tenancy in common; 
that is, that such a deed conveys a different estate 
from that which the same deed would have created if 
made prior to the passage of the act. To this we can- 
not assent. It mistakes alike the letter and the spirit 
of the statute, imputing to it a purpose never in- 
tended. The design of the Legislature was single. It 
was not to destroy the oneness of husband and wife, 
but to protect the wife’s property, by removing it from 


under the dominion of the husband. To effectuate 


this object she was enabled to own, use and enjoy her 
property, if hers before marriage, as fully after mar- 
riage as before. And the act declared that, if her 
property accrued to her after marriage, it should be 
owned, used and enjoyed by her, as her own separate 
property, exempt from liability for the debts and en- 
gagements of her husband. All this had in view the 
enjoyment of that which is hers, not the force and ef- 
fect of the instrument by which an estate may be 
granted to her. It has nothing to do with the nature 
of the estate. The act does not operate upon rights 
accruing to her until after they have accrued. It takes 
such rights of property as it finds them, and regulates 
the enjoyment; that is, the enjoyment of the estate 
after it has vested in the wife. And the mode of au- 
thorized enjoyment is significant. It is to be as her 
separate property is enjoyed, as property settled 
to her separate use. The act therefore no more 
destroys her union with her husband than does a 
settlement of property for her separate use. To 
a certain extent she is enabled, but no more 
than is necessary, to protect her property after 
it has been acquired. We have held that she can 
convey her lands only by joining in deed with her hus- 
band. Pettitt v. Fretz, 33 Penn. St. 118. This is aclear 
recognition of the existing unity of the two. It need 
not be repeated that no greater effect is to be given to 
the act of 1848 than its language and spirit demand. It 
is a remedial statute, and we construe it so as to sup- 
press the mischief against which it is aimed, but not 
as altering the common law any further than is neces- 
sary to remove that mischief. To hold it as operating 
upon the deed conveying land to a wife, making such 
deed assure a different estate from what it would have 
assured without the act, is to lose sight of the legisla- 
tive purpose. Were we to do so, it would become, in 
many cases, a means of-‘divesting her of her property, 
instead of an instrument of protection. In the. pres- 
ent case, if it has converted the estate granted to 
Diver and his wife into a tenancy in common, it has 


taken from her her ownership and enjoyment of the 
entirety during her husband’s life, and her right of 
survivorship to the whole.”’ 

The case of Carver v. Smith, 90 Ind. 222, isa late case, 
and equally explicit upon this subject. And see also 
the latest New York cases upon this subject. As we 
have before stated, the question as to who had the 
control of this property, or how it should be controlled 
while Alice Baker was alive, is not a question in this 
case. The only question in this case is, who took the 
property after her death? Butsuppose that this ques- » 
tion shall, nevertheless, be considered. The right or’ 
privilege or power of the husband, at common law, to 
control the use of the wife’s real estate, was never any 
part of the estate held by either, but was always sim- 
ply a right or privilege or power growing out of and 
founded upon the marriage relation. Atcommon law 
the husband had such right of control over all the 
wife’s real estate, and not merely over such of her real 
estate as was held by the two in entirety. 

Now, cannot this right to control of the wife’s real 
estate be changed by statute without abolishing or de- 
stroying the nature of the estate held by the husband 
or the wife, or both—the inheritance? Nearly all the 
authorities say that this may be done. May not the 
common law upon any given subject be amended or 
altered by statute without wholly destroying the en- 
tire common law upon that subject? May not the 
common law on any subject be altered in part, and 
left in force in part? The common law, in this State, 
has probably been so amended that the husband and 
wife have an equal right to control all the land which 
they own in entirety, but in other respects the estate 
of entirety is probably precisely the same as it was be- 
fore the statutes relating to married women took 
effect. With this change in the right of the husband 
to control the real estate owned by his wife, or by him 
and her in entirety, the estate of entirety has become 
more like the ordinary estate of joint tenancy, though 
it is not yet strictly like such an estate. It does- not 
matter in this case however which of these two estates 
the present is or was. If it was either yuthstate in en- 
tirety or an estate in joint tenancy, then the claim of 
the defendant in error is untenable. The claim of the 
defendant in error is tenable only upon the theory 
that the estate in the present case was one of pure ten- 
ancy in common. 

It is also urged, faintly, but still urged, that the stat- 
utes relating to descents and distributions have trans- 
formed the estate in entirety into an estate or tenancy 
incommon. How this has been done however is not 
made plain. It is difficult to understand just how any 
person may transmit to another, by death or other- 
wise, more than such first-mentioned person ever 
owned. Only adescendible estate can pass to an heir. 
In estates in entirety held by a husband and wife each 
owns a life-estate in the entire property, but the stat- 
utes relating to descents and distributions do not. pre- 
tend to affect such estates. They do not enact that a 
life-estate shall pass to an heir, and, of course, such an 
estate cannot. Each (the husband or wife) also owns 
a contingent estate in fee-simple in the entire estate, 
based upon the survivorship of one as to the other. 
The survivor takes the whole estate, and the heirs of 
the other take nothing. The one who dies first ren- 
ders it utterly impossible for the contingency of sur- 
vivorship on that one’s part, the contingency upon 
which that one’s inheritable estate is founded, ever to 
take place, and renders it utterly impossible for that 
one ever to obtain any inheritable interest in the 
property, or anv interest which could by any possi- 
bility be transmitted to heirs.. By that one’s death 
that one’s contingent inheritable estate is ended and 
determined, and ended and determined before any 
absolute inheritable estate ever became vested in him 
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or her, and hence that one, at his or her death, could 
have nothing which could be transmitted to heirs. 
There have always been laws inall the States with ref- 
erence to descents and distributions, and yet it has 
never before been supposed that such laws prevented 
or hindered the creation of estates in entirety. 

Nearly all the courts hold that estates in entirety 
may still exist, and may be created by an ordinary 
deed of general warranty to the husband and wife and 
such estates are no more against our present laws in 
Kansas relating to descents and distributions than 
such estates have always been against all other laws 
concerning descents and distributions in this and 
other States. So faras the homestead is concerned, 
our laws concerning descents and distributions recog- 
nize the right of the survivor, either the husband or 
the wife, and in whosesoever name the title may be 
vested, to occupy such homestead, and the whole of it, 
after the death of the other. See act concerning de- 
scents and distributions, §§ 2, 28. The homestead is a 
kind of *‘community ” property. No other statutes 
have been referred to as abolishing estates in entirety, 
and we think there are none. Under the facts of this 
~ case we think that Frank A. Baker, as the survivor of 
his wife, Alice Baker, is entitled to the entire estate, 
and that no part of the estate passed to her heirs. The 
judgment of the court below will be reversed, and 
cause remanded, with the order that judgment be ren- 
dered in favor of the defendant below, and against the 
plaintiff below, for costs. 

Johnston, J., concurring; Horton, C. J., dissenting. 





STATUTES—ENACTMENT—EV 1LDENCE—LEG- 
_ISLATIVE JOURNALS— TITLES OF ACTS— 
SUBSTITUTE—READING BILL. 


—_—_——— 


MICHIGAN SUPREME COURT, NOY. 28, 1888. 


PEOPLE, EX REL. HART, Vv. MCELROY. 

While the court may look behind the enrollment, and into the 
legislatiye journals to ascertain whether an act was 
passed in accordance with the constitutional require- 
ments, yet it cannot act upon any thing not found in the 
journals, nor presume that any such requirement has 
been omitted, unless the fact affirmatively appear in the 
journals. 

‘The body of a bill did not appear in the journal, but its title 
showed that it proposed to take territory from the town- 
ship of Ft. G., in St. C. county, and organize therefrom a* 
new township; the journal not showing what particular 
territory it was. The substitute as passed was to incor- 
porate the city of M. within the same county. Held, that 
the substitute was germane to the bill, and could not be 
considered a ‘new bill’’ within the meaning of article 4, 
section 28, providing that no new bill shall be introduced, 
after fifty days from the beginning of the session. 

Under article 4, section 19, of the Constitution of Michigan, 
providing that ‘‘every bill and joint resolution shall be 
read three times in each house before the final passage 
thereof,’’ the reading of a bill and substitute twice by the 
titles, and only once at length, is sufficient. 

RROR to Circuit Court, St. Clair county; Arthur 

4 IL. Canfield, J. Information in the nature of quo 
warranto, filed by the prosecuting attorney of St. Clair 
county, on the relation of Frank M. Hart against 

Frank McElroy, Robert Leitch, Adam Scott, Andrew 

Bower, Adam Friederichs, David Emig, Charles Zim- 

mermann, Park Minor and William Baird, officers of 

Marine City, in said county, for the purpose of testing 

the validity of the act incorporating the city. Froma 

judgment ousting the respondents they bring error. 


Atkinson & Vance, for appellants. 


B. C. Farrand, Prosecuting Attorney (Avery Bros., 
of counsel), for appellee. 


Morsz, J. The prosecuting attorney for the county 





of St. Clair filed an information in the Circuit Court 
for that county to test the validity of act No. 500 of 
the Local Laws of 1887, purporting to incorporate the 
city of Marine City, in said county. The defendants 
are officers of said city, elected and holding public of- 
fices by virtue of said act. The act is claimed to be 
void because it was not introduced in the Legislature 
until after the expiration of fifty days, and was not 
read but once in the lower House of the Legislature, 
and was not read three times, as the Constitution re- 
quires. 

The replication to the plea of the respondents sets 
forth that the session of the Legislature of 1887, began 
on the 5th day of January; that on February 18 a bill, 
denominated ‘‘ House. Bill No. 491,’’ entitled ‘A bill 
detaching certain lands from the township of Ft. Gra- 
tiot, in the county of St. Clair, and organizing the 
same into anew township, to be known as the town- 
ship of ‘Huronia,’’’ was introduced by Representa- 
tive Wellman, and referred to the Committee on 
Towns and Counties. The bill was discharged from 
this committee May 26, and referred to the Committee 
on Municipal Corporations May 27. This last commit- 
tee reported a substitute for said bill, which substi- 
tute was entitled ‘‘A bill to incorporate the city of 
Marine City, in the county of St. Clair, and to repeal 
act No. 328 of the Local Acts of 1885, entitled an act 
to reincorporate the village of Marine City, approved 
April 23, 1885.”’ The substitute was at once placed on 
the general order, and on June 8 discharged from such 
order, and under a suspension of the rules passed, and 
ordered to take immediate effect. On the same day 
it was sent to the Senate, and there passed, after but 
one reading, under a suspension of the rules, and the 
order of immediate effect concurred in. It was re- 
turned to the House, and on June? referred to the 
Committee on Engrossment and Enrollment. Being 
duly, enrolled, it received the signature of the gover- 
nor June 8, 188%. 

It is claimed under these circumstances, in said rep- 
lication, that the bill as passed was not introduced 
in either house of the Legislature until May 27, 1887, 
when it appeared as a substitute in the report of the 
Committee on Municipal Corporations; that the sub- 
stitute was in no way germane to the subject-matter 
of said House Bill 491, as introduced in the first place, 
and that the territory embraced within the township 
of Fort Gratiot does not include any of the territory 
incorporated in Marine City by the substitute. After 
the filing of this replication, the respondents obtained 
leave to file an amended plea and answer, and did so. 
In this amended answer they set forth the act under 
which the city was organized, and averred its proper 
and correct passage by the Legislature according to 
law, showing the certificate of the proper officers that 
it passed both houses, and was ordered to take imme- 
diate effect; also the approval of the governor, and the 
certificate of the secretary of state that it had become 
alaw. It also appears on the statute books as one of 
the local acts of 1887. See Local Acts 1887, p. 665. To 
this amended plea and answer the prosecuting attor- 
ney replied that ‘‘act No. 500 of the Laws of 1887, is 
not, and never has been, of any validity or force, and 
is now, and always has been, void and of no effect, be- 
cause the same was not introduced into or brought be- 
fore the said Legislature until after the expiration of 
more than fifty days from and after the commence- 
ment of said session, and because the same was only 
read once in the lower House of said Legislature, and 
was not read therein three times, as the Constitution 
of this State requires,’ and set forth the same, with 
other matters not necessary here to be mentioned, as 
causes of demurrer to said plea and answer. The re- 
spondents joined in said demurrer, and prayed the 
quashing of said information. 
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Upon the hearing the journals of the two houses 
were used, and it was shown therefrom the state of 
facts sct forth inthe replication, except that the bill, 
before it was referred to a committee, was read twice 
by its title, and thesubstitute once at length before 
its passage in the House, and also that the bill, in the 
shape of the substitute, was read twice by its title, 
and once at length in the Senate before its passage. 
We held in Attorney-General v. Rice, 31N. W. Rep. 
203, that parties could not stipulate or agree or admit 
by pleading, that a statute was not properly or consti- 
tutionally passed by the Legislature, and that no pa- 
rol proof could be used for that purpose. In that case 
we took judicial knowledge of the contents of the leg- 
islative journals, aud found no flaw in the passage of 
the act then under consideration. But it is held by 
reputable autbority, and with some show of reason, 
that courts cannot look beyond the enrolled act to as- 
certain whether the Constitution has been complied 
within its passage. If the act,asin this case, is au- 
thenticated by the signatures of the presiding officers 
of both houses, approved by the governor, and certi- 
fied in the published laws by the secretary of state, it 
is declared by thecourts of last resort in many of the 
States that the court will not go behind these certifi- 
cates, and search further to ascertain whether such 
facts existed as gave these officers constitutional war- 
rant for their action. State v. Swift, 10 Nev. 176; 
Evans v. Browne, 380 Ind. 514; Sherman v. Story, 30 
Cal. 256; Bender v. State, 53 Ind. 254; Pangborn v. 
Young, 32 N. J. Law, 41; Duncombe v. Prindle, 12 
lowa, 1; ld v. Gorham, 20 Conn. 8; Railroad Co. v. 
Governor, 23 Mo. 553; Peoplev. Devlin, 833. N. Y. 269. 

The courts of sume of the States have taken cogni- 
zance of the journals, and looked into them,.for the 
purpose of determining whether the constitutional 
methods have been followed in the passage of laws. 
But it is held in all the cases that the presumption is 
always strong that the Legislature has not violated 
the Constitution in the passage of an act, duly au- 
thenticated, as stated above; and that the proof fur- 
nished by the journals must be clear in order to over- 
come this presumption. State v. Peterson (Minn.), 36 
N. W. Rep. 448; Miller v. State,3 Ohio St. 475; Wil- 
liams v. State, 6 Lea, 549; Supervisors v. People, 25 Ill. 
183; Larrison v. Railroad Co., 77 id. 11; Worthen v. 
Badgett, 32 Ark. 496. 

It would seem that in this State the practice of this 
court has been to lock into the legislative journals, 
and to go behind the authentication of the act, to as- 
certain whether the provisions of the Constitution 
have been complied with in the procedure to its pas- 
sage. 

In Green v. Graves the court evidently did this, and 
decided ‘‘an act to organize and regulate banking as- 
sociations’’ to be unconstitutional, because it did not 
receive the assent of two-thirds of the members of 
each house. See 1 Doug. (Mich.) 351. 

In People v. Supervisor, 16 Mich. 254, the court exam- 
ined the journals, and ascertained that the title of the 
act, as engrossed and signed by the governor, differed 
from the title of the bill as passed. Campbell, J., in 
his opinion, says: ‘*‘We have certainly the right to 
look behind the enrollment of a statute for some pur- 
poses, in order to determine whether it passed the 
Legislature under the conditions required by the Con- 
stitution; as for example, to ascertain what the vote 
was upon it;’’ citing Green v. Graves, supra. 

And in Attorney-General v. Rice, 31 N. W. Rep. 208, 
this court again examined the journals. But in none 
of these cases does it appear that the right to do so 
was questioned upon the argument. I am of the opin- 
ion that the right of the courts to look into the jour- 
nals for certain purposes, and especially in such cases 
as Green v. Graves and People v. Supervisor, should be 


sustained, rather than to hold that the enrollment and 
authentication of the act, as enrolled by the proper 
officers, is conclusive. The courts certainly ought to 
have the right to open the journals of the Legislature 
to ascertain whether the fraud or mistake of some 
clerk or employee of the Legislature, or its commit- 
tees, has not imposed upon the statute books a differ- 
ent law from the oneactually passed by the Legisla- 
ture, or to determine whether the requisite num- 
ber of votes have been given under the Constitu- 
tion to pass alaw, when the Constitution requires that 
the ayes and noes shall be entered upon such journals. 
It must have been intended by the framers of that in- 
strument, on such requirement, that the courts should 
look into the journals to determine whether the ayes 
were sufficient to pass a bill in either house as recorded 
in the journals. How far the journals may be exam- 
ined, to impeach duly authenticated acts of the Legis- 
lature, it is not necessary here to determine. Wecer- 
tainly cannot act upon any thing not found in the 
journals, nor can we presume that any requirement 
of the Constitution has not been fulfilled, unless the 
fact appears affirmatively in such journals; and every 
intendment is to be made in favor of the constitu- 
tionality of the passage of the act. 

We held in Attorney-General v. Rice, supra, that if 
the object of the act as passed is fully expressed in its 
title, the form or status of such title, at its introduc, 
tion, or during any of the stages of legislation, before 
it becomes a law, is immaterial. In the present case 
therefore the act is not unconstitutional, because the 
title of the bill as introduced differed from the title of 
the substitute, or the act as passed. The body of this 
bill, as introduced by Mr. Wellman, does not appear in 
the House journal, nor does the Constitution require 
that it should.. Wehave no right to presume that the 
body of the substitute was not germane to the body 
of the bill. The title throws some light upon the sub- 
ject, in both the bill and substitute, and from 
these titles it would appear that the subject to be 
legislated upon related to the same matter, to-wit, the 
incorporation of certain territory in the same county 
of St. Clair into anew political organization or mu- 
nicipality—-the bill, to take territory from the town- 
ship of Ft. Gratiot, in the county of St. Clair, and or- 
ganizing therefrom a new township, to be called ‘‘ Hu- 
ronia;’’ andthe substitute to incorporate the city of 
Marine City within the same county. See Attorney- 
General v. Amos, 60 Mich. 372, 380. 

We are not informed by the journal what the de- 
scription of this particular territory wasin the body 
of the bill as introduced, and we cannot go outside of 
the journals to ascertain it; nordo we consider that 
it was necessary that the description of the territory 
in the bill should have been identical with that of the 
substitute. The lands and property to be affected in 
both the bill and substitute evidently, from the titles, 
being in the same county, we are not prepared to say 
that even the spirit of the constitutional provision was 
violated. Certainly there is no affirmative showing 
from the journals that the letter of the constitutional 
requirement was not observed. The bill was intro- 
duced within the fifty-day limit. The substitute can- 
not be considered a ‘‘ new bill.’’ Art. 4, § 28. 

As to the reading of the billand substitute twice by 
the titles, and only once at length, it cannot be con- 
sidered at this late day a violation of section 19, article 
4, of the Constitution, which provides that ‘‘ every bill 
and joint resolution shall be read three times in each 
house before the final passage thereof.’’ The legisla- 
tive practice of reading the same twice by title, and 
only once at length, has been maintained too long in 
this State to be now overthrown by the courts. It 
would deprive us of all statutory law. The Constitu- 
tion, in terms, does not direct that the reading shall be 
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at length, and while such reading might be the better 
’ practice, we cannot hold that it is imperatively re- 
quired that it should be so read more than once. This 
act, as it passed, was read in each house once at length, 
as appears from the journals. The judgment of the 
court below must be reversed and vacated. 

Judgment will be entered here for the respondents, 
with costs of both courts against the relator, Frank 
Hart. 

Long, J., did not sit. 


Ce 


NEW YORK COURT OF APPEALS ABSTRACT. 


The other justices concurred. 


Costs—RIGHT TO COSTS—AMOUNT IN DISPUTE.-—Sec- 
tions 2863 and 3228 of the New York Code of Civil Pro- 
cedure, which provide that a justice of the peace shall 
have no jurisdiction where the total accounts proved 
by both parties exceed $400, and that in such case a 
' plaintiff who recovers in a court of record shall have 
costs, apply when the general verdict is for plaintiff 
for a smallsum, which is the difference between the 
amounts of the items allowed each party by the jury, 
the aggregate of each being more than $400, and the 
offsets of defendants being distinct matters, discon- 
mected with plaintiff's demand. Dec. 4, 1888. Sherry 
v. Carey. Opinion by Earl, J. 


JUDICIAL SALES—DESCRIPTION OF PROPERTY—NEG- 
~ LIGENCE OF PURCHASER—OMISSION OF REFEREE TO AD- 
“ VERTISE FOR LIENS—HARMLESS ERROR.—(1) A pur- 
’ chaser at partition sale, who neglects to examine the 
official advertisement of the referee making it, in 
-which the land is properly described, and relies upon 


-a hand-bill which refers to the land as containing a, 


certain number of acres, without the qualification of 
‘+* more or less,’? omitting the boundaries, cannot com- 
yplain that he was misled as to the number of acres. (2) 
Where no liens other than those provided for in the 
decree of partition, and no clouds upon the title, or 
Other facts prejudicial toit, are set out by the pur- 
.chaser, he cannot complain of an omission of the ref- 
.eree to advertise for liens. Dec. 4, 1888. Dennerlein 
w. Dennerlein. Opinion by Danforth, J. 


MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE 
-—KNOWLEDGE OF DANGER.— Where a switchman had 
for along time been employed in a railroad yard, and 
iknew the shape and purpose of a ‘‘frog,’’ and knew 
that it was unblocked; it was error to submit to the 
jury, as a.question of fact, whether he was charged 
with notice of the difficulty of removing his foot from 
the converging rails, and of the danger resulting from 
dhaving his foot caught therein. The case cannot be 
Aistinguished from De Forest v. Jewett, 88 N. Y. 264. 
Dec. 11, 1888. Appel v. Buffalo, N. Y. & P. R.. Co. 
Opinion by Peckham, J. 


BOND—LIABILITY OF SURETIES—CONTRACT 
WITH ADMINISTRATRIX — PUBLIC POLICY.—The sure- 
‘ties of an, administratrix with whom the funds of 
the estate were deposited, under the prior agreement 
that they should remain until the sureties were dis- 
charged from liability, on being presented with a copy 
.of the surrogate’s order discharging the administra- 
trix, paid overthe funds to her. The order was ob- 
tained by means of an assignment from a distributee 
.of her interest in the estate, and it was set aside on 
the ground that the assignment was procured by fraud. 
Held, that the agreement between the administratrix 
-and the sureties was void as against public policy, and 
did not on their payment of the funds to the adminis- 
tratrix, release them from liability to the distributee 
for her unpaid share of theestate. If this transac- 
tion is sanctioned, one of the securities that the law 
provides to such persons is entirely destroyed, and the 
‘fands of the estateare merged in the personal respon- 





sibility of the sureties alone, subject to the hazard and 


‘casualties which frequently attend persons engaged 


in trade: Estates in the hands of administrators are 
always supposed to be under the immediate control of 
the Surrogate’s Court, and subject from day to day to 
such orders as it may make in relation thereto. It 
would be contrary to the policy of the law to allow. an 
administrator, at the outset of his administration, by 
contract, to place the funds of the estate beyond the 
reach of the court, and irreclaimable untilafter all the 
duties of administration have been performed by the 
administrator. It would certainly be no excuse to an 
administrator, for disobedience to an order of the sur- 
rogate as to the disposition of any portion of the es- 
tate, to allege that it was impossible for him to obey, 
because he had placed its funds out of his possession. 
Neither would it be any defense toathird person, in 
an action by any one having authority to recover pos- 
session of such funds, to plead that he held them by 
virtue of a contract with a former trustee, entered into 
with him as such trustee. Poultney v. Randall, 9 
Bosw. 236; Wilder v. Butterfield, 50 How. 385. But it 
is claimed that the surrender, after the decree cancel- 
ling the administratrix’s bond, of the funds of the es- 
tate held by the defendants to the administratrix, op- 
erates as adefense to this action. The principle upon 
which the appellants make this point is not very clearly 
presented in their points, and we are unable to see the 
exact theory upon which it is based. ‘They do not 
claim that the plaintiffis estopped from alleging the 
invalidity of the assignment, or of the decree upon the 
faith of which the payment was made. They claim 
however that ‘* of two innocent parties that one must 
suffer who puts it inthe power of the third person to 
do the act which caused theinjury.”’ This contention 
is probably based upon the familiar maxim, that ‘‘when 
one of two innocent parties must sustain a loss from 
the fraud of a third, such loss shall fall upon the one, 
if either, whose act has enabled such fraud to be coms 
mitted.” 8Abb. N. Y. Dig., ‘‘ Maxims,’’ 84, and vol- 
ume 4, ‘‘ Maxims,’ 882. Weare of the opinion that 
the maxim has no application to the case in hand, for 
the reason that no actionable fraud has been shown to 
have been committed upon the defendants in this 
transaction, nor has any loss accrued to them in. con- 
sequence of the surrender of the money referred to. 
It is probably true that the defendants would not have 
surrendered to the administratrix the funds of the es- 
tate in their possession, or have repaid to her the debt 
which they owed her, except for the decree produced 
for their inspection; but it is also very clear that they 
had no right to retain such funds by virtue of their 
contract with the administratrix, and there was no 
intention to commit a fraud upon them by the admin. 
istratrix in obtaining of property to which she was le- 
gally entitled. She was entitled to the repayment of 
her loan as a matter of course, for she held a promis- 
sory note therefor payable on demand, and no possi- 
ble defense could be made against its collection. 
Neither, as we have seen, could they have resisted a 
claim made by her or others for the reclamation of the 
money of the estate. They have done nothing there- 
fore in consequence of the decree, except what they 
were under legal obligation to do, and have therefore 
suffered no legal loss or injury from the transaction. 
The surrender of the property in question would not 
even have furnished a good consideration fora prom- 
ise made by the administratrix. Vanderbilt v. 
Schreyer, 91 N. Y. 392. It is of the very essence of an 
action of fraud or deceit that the same should be ac- 
companied by damage, and neither damnum absque 
injuria nor injuria absque damnum by itself estab- 
lishes a good cause of action. Hutchins v.. Hutchins, 
7 Hill, 104; Michigan v. Bank, 33 N. Y.9. Neithercan 
a party claim to have been defrauded who has 
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been induced by artifice to do that which the law 
would have otherwise compelled him to perform. 
Thompson v. Menck, *41 N. Y. 82; Story v. Conger, 
36 id. 673; Randall v. Hazelton, 12 Allen, 412. Dee. 11, 
1888. Deobold v. Opperman. Opinion by Ruger, C.J. 
Earl and Peckham, JJ., dissenting. 


MUNICIPAL CORPORATIONS — TAXATION — EXEMP- 
TIONS—FERRY LANDING—PUBLIC USES.—The property 
in Brooklyn belonging to the city of New York, and 
used by it as a landing for its ferry, is used for public 
and municipal purposes, though controlled by lessees, 
and not being specially made liable, is exempt from 
taxation. The ferry franchise was conferred for a 
public use. This is clearly recognized in all the char- 
ters. Its acceptance by the city imposed a duty cor- 
responding with the privileges granted. The duty to 
maintain the ferry could not be performed without 
a landing place on the Brooklyn side, and authority 
conferred to maintain the ferry presupposes the right 
to acquire what was essential to its operation. The one 
thing is an inseparable incident of the other, and the 
franchise to maintain the ferry in question, conjoined 
with the ownership of the landing, constitute to- 
gether aferry property belonging to the city, devoted 
to public use, the revenues from which, by ordinance 
and statute, are irrevocably pledged for the payment 
of the public debt. City Ordinances, art. 6, § 52, sub- 
sec. 6; Laws 1882, chap. 410, §§$ 171, 172. The supposed 
hardship to the city of Brooklyn of exempting the 
landing from taxation while the city bears the burden 
of maintaining police supervision over it asa part of 
its territory, if the hardship exists, is an immaterial 
circumstance. But the city of Brooklyn enjoys com- 
pensating advantages in the maintenance of the ferry, 
and the Legislature, following a policy long estab- 
lished, has not subjected the landing to taxation. The 
fact that the city of New York operates the ferry 
through lessees, and derives its revenues from the 
rental, and not from the operation of the ferry by its 
immediate agents and servants, does not make the 
landing or the franchise taxable. It isto be assumed 
that the immunity of the property from taxation was 
in the contemplation of the parties when the lease was 
made, and was considered by them in fixing its terms. 
The tax is imposed on the land as the property of the 
city, and not on the lessees in respect of their inter- 
est. Rochester v. Town of Rush, 80 N. Y. 302; King 
v. Inhabitants of Liverpool, 7 Barn. & C. 61; Darling- 
ton v. Mayor, etc., 31 N. Y. 164; Cooley Tax’n, 132, 
note; Mayor, etc., v. Furze, 3 Hill, 612; 2 Dill. Mun. 
Corp. (3d ed.), § 773, and cases cited. Dec. 4, 1888. 
People, ex rel. Mayor, etc., of New York, v. Assessors of 
the City of Brooklyn. Opinion by Andrews, J. 


PLEADING—BILL OF PARTICULARS—DISCRETION OF 
courRT.—In a suit for wrongful conversion of personal 
property, where defendant denies the conversion, and 
alleges that plaintiff placed certain property in his 

_hands to use and invest, and that heavy losses were in- 
curred, the court in its discretion may order defend- 
aut to furnish a bill of particulars of the losses. There 
is no restriction upon the power. It extends to all 
descriptions of actions where justice demands that a 
party, whether plaintiff or defendant, should be ap- 
prised of the particulars of the facts his adversary ex- 
pects to prove, and the scope of the order must ordi- 
narily be a question of discretion to be governed by 
the circumstances. Dwight v. Insurance Co., 84N. Y. 
493; Witkowski v. Paramore, 93 id. 467. Dec. 4, 1888. 
Cunard v. Francklyn. Opinion by Gray, J. 


WILLS—CONSTRUCTION — RESTRICTION OF ALIENA- 
TION —PERPETUITIES.—(1) Testatrix at the making of 
her will, and at her death, had eight children, of whom 
seven were married and had issue. She devised the 
residuum of her estate to her executors, in trust to 


pay the income to her children in equal proportions: 
during their lives, and ‘after their deaths to their re- 
spective husbands or wives.’’ If a child should die 
without issue, ‘‘or without leaving a husband or 
wife,” his or her share wasto go to the survivors ‘‘af- 
ter the decease or remarriage of said husband or wife.” 
Held, that the husband or wife intended was une liv- 
ing at testatrix’s death, and not one becoming such 
by a marriage thereafter, and that therefore the de- 
vise did not restrain alienation for more than two 
lives in being at testatrix’s death. Schettler v. Smith, 
41 N. Y. 328, distinguished. (2) Asubsequent clause 
in the devise limiting the interest of a child to his or 
her issue after the death or remarriage of the wife or 
husband, the issue to represent their deceased parent,. 
and to take per stirpes, receiving such amounts of the 
income thereof during their minority as the executors. 
should deem prudent, and at the age of twenty-one 
the principal absolutely, gives the fee to said issue 
upon the death or remarriage of the surviving parent, 
restricting the enjoyment of the share of the principal 
belonging to each during his own minority, and does 
not therefore violate the rule against perpetuities. 
Manice v. Manice, 43 N. Y. 374; Robert v. Corning, 89 
id. 225, 241, Stevenson v. Seeling, 70 id. 517; Kmbury 
v. Sheldon, 68 id. 234. Nov. 27, 1888. Van Brunt v. 
Van Brunt. Opinion by Finch, J. 


WITNESS—COMPETENCY OF ATTORNEY—PRIVI- 
LEGE WAIVED—UNDUE INFLUENCE—MENTAL CAPAC- 
ITY—CONTEST.—(1) A testator who requests the attor- 
ney employed to draw his will to become a witness to 
the same, waives the attorney’s privilege from testify- 
ing to conversations had with testator at the time of 
drawing the will, forthe purpose of enabling him to 
execute testator’s instruction under § 836 of the Code 
of Civil Procedure imposing the obligation of secrecy,. 
unless ‘‘ expressly waived’”’ by the client. There is 
nothing in this section requiring the waiver to be 
made in writing, or in any particular form or manner, 
orat any particular time or place; but it is required 
to be an express waiver, and made in such a@ manner 
as to show that the testator intended to exempt his 
attorneys in the particular instance from the prohibi- 
tion imposed by the statute. An examination of the 
willitself, as well as the evidence of all the witnesses 
present on the occasion of its execution, concur in es—- 
tablishing the fact that the testator requested both 
Hughes and Northrup to sign the attestation clause of 
his first as well as his second will as witnesses thereto. 
That request implies not only information as to the 
necessity of such signatures to the validity of the in- 
strument executed, but also knowledge of the obliga- 
tions which they assumed in respect to the proof 
théreof after his death. He must have been aware 
that his object in making a will might prove to be in- 
effectual, unless these witnesses could be called to tes- 
tify to the circumstances attending its execution, in- 
cluding the condition of his mental faculties at that 
time. The condition of the testator’s mind, as evi- 
denced by his actions, conduct and conversation at 
the time of making a will, is a part of the res geste of 
the transaction, and witnesses thereto are competent 
to speak thereof, and give opinions in relation thereto 
without any other knowledge thereof except that de- 
rived from his conduct on such occasions. Clapp v. 
Fullerton, 384 N. Y.190; Holcomb v. Holcomb, 95 id. 
316. The law presumes knowledge on his part of its 
provisions, and that what be does deliberately is done 
with a full comprehension of the legal effect of his 
act, and the duty itimposes upon those who comply 
with his request. It would be contrary to settled 
rules of law to ascribe to the testator an intention, 
while making his will, and going through the forms 
required to make it a valid instrument, to leave in op- 
eration the provisions of statute which he had power 
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to waive, but which if not waived might frustrate and 
defeat the whole object of his action. It cannot be 
doubted that if a client in his life-time should call bis 
attorney as a witness in a legal proceeding to testify 
to transactions taking place between himself and his 
attorney while occupying the relation of attorney and 
client, such an act would be held to constitute an ex- 
press waiver of the seal of secrecy imposed by the 
statute; and can it be any less so when the client has 
left written and oral evidence of his desire that his at- 
torney should testify to facts learned through their 
professional relations, upon a judicial proceeding to 
take place after his death? We think not. McKin- 
ney v. Railroad Co., 104 N. Y. 352. The act of the tes- 
tator in requesting his attorneys to become witnesses 
to his will leaves no doubt as to his intention thereby 
to exempt them from the operation of the statute, 
and leave them free to perform the duties of the of- 
fice assigned to them, unrestrained by any objection 
which he had power to remove. (2) Where the evi- 
dence of mental incapacity of a testator is met by that 
of about an equal number of witnesses, tending to show 
capacity, aud in support of the charge of undue influ- 
ence contestants produce no direct evidence, but rely 
on the apparently unfriendly relations between testa- 
tor and the principal beneficiary, and the exclusion of 
several children and grandchildren with no apparent 
reason, and much of contestants’ testimony is of 
doubtful admissibility, the decree admitting the will 
to probate, having been affirmed by the General Term, 
will not be disturbed. Jn re Ross, 87 N. Y. 514; Invre 
Cottrell, 95 id. 333; Hewlett v. Elmer, 103 id. 161. 
Nov. 27, 1888. In re Coleman's Will. Opinion by Ru- 
ger, C. J 
ese ah zt 
UNITED STATES SUPREME COURT AB- 
STRACT. 





CoPYRIGHT—LAW REPORTS— OFFICIAL REPORTER— 
INFRINGEMENT.—(1) A copyright on law reports will 
cover all matter not included in the written opinions 
of the court, namely, the title-page, table of cases, 
head-notes, statements of facts, arguments of counsel 
and index; also the order of arrangement of the cases, 
the division into volumes, the numbering and paging 
of the volumes, the table of cases cited, and the sub- 
division of the index into titles, involving the distri- 
bution of the subjects of the head-notes and the cross- 
references. The volumes,of law reports of which the 
plaintiff claims a copyright are in the usual form of 
such works. Each volume consists of « title-page of a 
statement of the entry of copyright, of a list of the 
judges composing the court, of a table of the cases re- 
ported in the volume, in alphabetical order, of a head- 
note or syllabus to each opinion, with the names of 
the respective counsel, and their arguments in some 
cases, and a statement of facts, sometimes em- 
bodied in the opinion and suometimes _ preced- 
ing it, and of an index, arranged alphabetically, 
and consisting substantially of a reproduction 
of the head-notes. Of this matter all but the 
opinions of the court and what is contained in those 
opinions is the work of the reporter, and the result of 
intellectual labor on his part. The broad proposition 
is conterded for by the defendants that these law re- 
ports are public property, and are not susceptible of 
private ownership, and cannot be the subject of copy- 
right under the legislation of Congress. It is urged 
that Mr. Freeman, the reporter, was a public officer, 
and that in preparing the official edition of the re- 
ports, he was not an author within the meaning of the 
act of Congress, and that it was not intended by that 
act that heshould assert a monopoly in the result of 
his official labors. But although there can be no copy- 


‘privilege. 


» judged in Wheaton v. Peters, 8 Pet. 591. 


right in the opinions of the judges, or in the work 
doue by them in their official capacity as judges (Banks 
v. Manchester), yet there is no ground of public pol- 
icy on which a reporter who prepares a volume of law 
reports of the character of those in this case, can in 
the absence of a prohibitory statute, be debarred from 
obtaining a copyright for the volume which will cover 
the matter which is the result of his intellectual la- 
bor. In the present case there was no legislation of 
the State of Illinois which forbade the obtaining of 
such acopyright by Mr. Freeman, or which directed 
that the proprietary right which would exist in him 
should pass to the State of Illinois, or that the copy- 
right should be taken out for or in the name of the 
State, as the assignee of such proprietary right. Even 
though a reporter may bea sworn public officer, ap- 
pointed by the authority of the government which cre- 
ates the court of which he is made the reporter, and 
even though he may be paid a fixed salary for his la- 
bors, yet in the absence of any inhibition forbidding 
him to take a copyright for that which is the lawful 
subject of copyright in him, or reserving a copyright 
to the government as the assignee of his work, he is 
not deprived of the privilege of taking out a copyright 
which would otherwise exist. There is in such casea 
tacit assent by the government to his exercising such 
The universal practical construction has 
been that such right exists unless it is affirmatively 
forbidden or taken away, and the right has been exer- 
cised by numerous reporters, officially appointed, 
made sworn public officers, and paid a salary, under 
the governments both of the States and of the United 
States. This question was, it is true, not directly ad- 
In that case 
the owners of the copyrights of Wheatou’s Reports of 
the Supreme Court of the United States brought a 
suit in equity against Mr. Peters for publishing and 
selling a volume of his Condensed Reports of the Su- 
preme Court. The bill was dismissed by the Circuit 
Court. On an appeal by the plaintiffs to this court 
one of the points urged by the defendants was that re- 
ports of the decisions of this court, published by a re- 
porter appointed under the authority of an act of 
Congress, were not within the provisions of the law 
for the protection of copyrights. This court held (1) 
that the plaintiffs could assert no common-law right 
to the exclusive privilege of publishing, but must sus- 
tain such right, if at all, under the legislation of Con- 
gress; (2) that under such legislation there must have 


been, in order to secure the copyright,a compliance 


with the provisions of the statute in regard to the pub- 
lication in a newspaper of a copy of the record of the 
title of the book, and in regard to the delivery of a 
copy of it, after publication, to the secretary of state. 
The court remanded the case to the Circuit Court for 
a trial by ajury as to whether there had been a com. 
pliance with the above-named requisites of the act of 
Congress. In a note by Mr. Peters, at page 618 of the 
report of the case, he states that he has been informed 
that the court did not consider the point whether re- 
ports of the decisions of the court, published by a re- 
porter appointed under the authority of an act of 
Congress, were within the provisions of the law for 
the protection of copyrights. When the suit was 
brought, Mr. Wheaton had published the twelve vol- 
umes of his copyrighted reports. The allegation of 
the bill was that the volume complained of, published 
by Mr. Peters, contained all the reports of cases 
found in the first volume of Wheaton’s Reports. It 
appears from the report of the case, and the record in 
it, that Mr. Wheaton had published his first volume 
in 1816, and his twelfth volume in 1827. From March 
3, 1817, for three years, the reporter had a salary of 
$1,000 a year, and the same salary from May 15, 1820, 
to March 3, 1826, and for three years from February 
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22, 1827. The decree of this court, providing for a 
trial by a jury (page 698), covered the entire twelve 
volumes of Wheaton’s Reports. If this court had 
been of opinion that there could not have been a law- 
ful copyright in the volumes of Wheaton’s Reports, it 
would have been useless to send the case back to the 
Circuit Court foran inquiry whether the conditions 
precedent tothe obtaining of a lawful copyright, un- 
der the act of Congress, had been complied with, es- 
pecially in view of the fact that the opinion of the 
court concludes (page 668) with this statement: ‘It 
may be proper to remark that the court are unani- 
mously of opinion that no reporter has or can have 
any copyright inthe written opinions delivered by 
this court, and that the judges thereof cannot confer 
on any reporter any such right.’’ Therefore the only 
matter in Wheaton’s Reports which could have: been 
the subject of the copyrights in regard to which the 
jury trial was directed was the matter not embracing 
the written opinions of the court, namely, the title- 
page, table of cases, head-notes, statements of facts, 
arguments of counsel, and index. Such work of the 
reporter, which may be a lawful subject of copyright, 
comprehends also the order of arrangement of the 
cases, the division of the reports into volumes, the 
numbering and paging of the volumes, the table of the 
cases cited in the opinions (where such table is made), 
and the subdivision of the index into appropriate, 
condensed titles, involving the distribution of the 
subjects of the various head-notes, and cross-refer- 
ences, where such exist. A publication of the mere 
opinions of the court, in a volume, without more, 
would be comparatively valueless to any one. The 
case of Wheaton v. Peters was decided at January 
Term, 1834. In Gray v. Russell, 1 Story, 11, in 1839, Mr. 
Justice Story, in speaking of the question as to how 
far aperson was at liberty to extract the substance of 
copyrighted law reports, says (page 20): ‘‘In the case 
of Wheaton v. Peters, 8 Pet. 591, the same subject 
was considered very much at large. It was not 
doubted by the court that Mr. Peters’ Condensed Re- 
ports would have been an infringement of Mr. 
Wheaton’s copyright, supposing that copyright prop- 
erly secured under the act, if the opinions of the court 
had been or could be the proper subject of the private 
copyright by Mr. Wheaton. But it was held that the 
opinions of the court, being published under the: au- 
thority of Congress, were not the proper subject of 
private copyright. But it was as little doubted by the 
court that Mr. Wheaton had a copyright in his own 
marginal notes, and in the arguments of counsel as 
prepared and arranged in his work. The cause went 
back to the Circuit Court for the purpose of further 
inquiries as to the fact whether the requisites of the 
act of Congress had been complied with or not by Mr. 
Wheaton. This would have been wholly useless and 
nugatory unless Mr. Wheaton’s marginal notes and 
abstracts of arguments could have been the subject of 
a copyright ‘for that was the work which could be the 
subject of a copyright), sothat if Mr. Peters had vio- 
lated that right, Mr. Wheaton was entitled to re- 
dress.’’ This seemstous tobe a proper view of the 
decision in Wheaton v. Peters, and that decision is an 
application where a reporter receives a compensation 
forsalary from the government as where he does not, 
in the absence of any restriction against his obtaining 
acopyright. The general proposition that the reporter 
ofa volume of law reports can obtain copyright for 
it as an author, and that such copyright will cover 
the parts of the book of which he is an author, 
although he has no exclusive right in the ju- 
dicial opinions published, is supported by author- 
ity. Curt. Copyr 131, 182; Butterworth v. Rob- 
inson, 5 Ves. 709; Cary v. Congman, 1 East, 358, 
and note, 862; Mawman v. Tegg, 2 Russ. 385, 398, 399; 


Hodges v. Welch, 2 Ir. Eq. 266, 287; Lewis v. Fullar- 
ton, 2 Beav. 6; Saunders v. Smith, 3Mylne & C. 711; 
Sweet v. Benning, 16 C. B. 491; Jarrold v. Houlston, 3 
Kay & J. 708, 719, 720. (2) The paging of defendants’ 
volumes of law reports and complainant’s was sub- 
stantially the same throughout. The list of cases 
preceding each report wasthe same. Defendants’ edi- 
tors testified that their work was independent of that 
of complainant’s editor, but complainant’s volumes 
were all used in editing and annotating, in some in- 
stances words and sentences being followed without 
change, in others changed only in form. Though 
there was a considerable difference between the head- 
notes, it was evident that complainant’s had been 
freely used. There were errors common to both sets 
of reports. Held, an infringement. It is also con- 
tended by the defendants that each of the volumes as 
published by them was anew and independent work, 
not copied from that of the plaintiff, but prepared by 
the original labor of the editors employed by the de- 
fendants. While it is admitted that volumes 32 to 38, 
as published by the defendants, were with the excep- 
tion of the foot-notes, prepared entirely from the 
plaintiff's volumes, it is contended that volumes 39 and 
41 to 46 were, with the exception of the opinions of 
the judges, prepared from the records and files of the 
Supreme Court of Illinois. The evidence on the sub- 
ject of infringement is very fulland minute. It isim- 
possible forus to discuss it at length, and we must 
content ourselves with stating, as a general result, that 
we concur in the views stated by Judge Drummond, 
in his decision in the Circuit Court, in regard to vol- 
umes 32 to 38. He says (10 Biss. 139, 147): ‘* In consid- 
ering the question of infringement of the copyright by 
the defendants, it must be borne in mind what is the 
character of the work. They are reports of the decis- 
ions of the Supreme Court of this State, to which no 
one can have acopyright; but he may have the head- 
notes and statements of each case, and of the argu- 
ments of counsel. These head-notes and statements 
which have been made are in themselves an abridg- 
ment; the one of the opinions of the court, consisting 
of the principles of law decided, and the other an ab- 
stract of factsand of the arguments. It should also 
be stated thatthe volumes of the defendants, as ed- 
ited by those employed by them, are very much con- 
densed, as compared with Mr. Freeman’s reports, and 
yet the paging of the volumes is substantially the same 
throughout, so that the cases in the corresponding vol- 
umes appear on the same page. The list of cases 
which precedes each report is the same. The defend- 
ants Ewell and Denslow, who are employed by the 
other defendants to annotate these decisions or reports 
both state, upon examination that their work was in- 
dependent of that of Mr. Freeman; but it appears 
from the evidence that all the volumes of Mr. Free- 
man were used in thus editing or annotating; and al- 
though it may have been their intention to make an 
independent work, it is apparent, from a comparison 
of the Freeman volumes and those of the defendants, 
that the former were used throughout by the editors 
employed by the defendants. It is true that in each 
volume, perhaps in the majority of cases, there is the 
appearance of independent labor performed by them, 
without regard to the volumes of Mr. Freeman; but 
yet in every volume it is apparent that Mr. Freeman’s 
volumes were used—in some instances words and sen- 
tences copied without change, in others, changed only 
in form—and the conclusion is irresistible that for a 
large portion of the work performed in benalf of the 
defendants the editors did not resort to original 
sources of information, but obtained that informa- 
tion fron the volumes of Mr. Freeman. Undoubtedly 
it was competent for an editor to take the opinions of 
the Supreme Court, and possibly from the volumes of 
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Mr. Freeman, and make an independent work; but it 
is always attended with great risk fora person to sit 
down, and with the copyrighted volume of law reports 
before him, undertake to make an independent report 
ofacase. It is not difficult to do this, going to the 
original sources of information, to the decisions of 
the court, the briefs of counsel, the records on file in 
the clerk’s office, without regard to the regular vol- 
umes of reports. Any one who has tried it can easily 
understand the difference between the head-notes of 
two persons, equally good lawyers, and equally critical 
in the examination of an opinion, where they are 
made up independent of each other; and bearing in 
mind this fact, it seems to be beyond controversy that 


although in many, and perhaps most, instances there - 


is a very considerable difference between the head- 
notes of the defendants’ volumes and those of the 
plaintiff, the latter have been freely used in the prepa- 
ration ofthe former. I conclude therefore that the 
defendants have in the preparation of those volumes, 
from 32 to 38 inclusive, of the Illinois Reports, used 
the volumes of the plaintiff so as to interfere with his 
copyright.’’ So also we concur in the conclusions of 
Judge Drummond iu regard to volumes 39 to46. He 
says (20 Fed. Rep. 441): ‘*‘The present inquiry is lim- 
ited to what is alleged to be an infringement by the 
defendants of volumes 39 to 46, inclusive, of Mr. Free- 
man’s Illinois Reports. Volume 40 seems never to 
have been regularly published like the other volumes, 
although the evidence of the infringement of the 
plaintiff's copyright in that volume is perhaps stronger 
than that applicable to any of the other volumes named. 
Upon comparing parts of each of the volumes, those of 
the complainant and of the defendants, one with the 
other, I think there can be no doubt that in some re- 
spects, in each case, the Freeman volume has been 
used by the defendautsin the head-notes, the state- 
ments of facts, and the arguments of counsel; that is, 
there are certain unmistakable indicia that in every 
volume prepared by the defendants they have not con- 
fined themselves solely to the original sources of infor- 
mation, namely, the opinions of the judges, the rec- 
ords,and the arguments of counsel.’’ He also says 
(page 442): ‘* The fact appears to be, and indeed it is 
not a subject of controversy, that in arranging the or- 
der of cases, and in the paging of the different vol- 
umes, the Freeman edition has been followed by the 
defendants; but while this isso, [should not feel in- 
clined, merely on that account, and independent of 
other matters, to give a decree to the plaintiff, al- 
though it is claimed that the arrangment of the cases 
and the paging of the volumes are protected by a copy- 
right. Undoubtediy in some cases where are involved 
labor, talent, judgment, the classification and disposi- 
tion of subjects in a book entitle it to a copyright. 
But the arrangement of law cases and the paging of 
the book may depend simply on the will of the printer, 
of the reporter or publisher, or the order in which the 
cases have been decided, or upon other accidental cir- 
cumstances. Here the object on the part of -the de- 
fendants seems to have been that there should not be 
confusion in the references and examination of cases; 
but the arrangement of cases and the paging of the 
volumes is a labor inconsiderable in itself,and I re- 
gard it, not as an independent matter, but in connec- 
tion with other similarities existing between the two 
editions, when I say, take the whole together, the 
Freeman volumes have been used in editing and pub- 
lishing the defendants’ volumes.’’ It may be added 
that one of the most significant evidences of infringe- 
ment exists frequently in defendants’ volumes, namely, 
the copying of errors made by Mr. Freeman. Dec. 17, 
1888. Callaghan v. Myers. Opinion by Blatchford, J. 


TRADE-MARK—‘‘ GOODYEAR RUBBER COMPANY.’’— 
The terms ‘‘Goodyear Kubber Company’’ and 





“Goodyear’s Rubber Manufacturing Company”’ are 
not capable of exclusive appropriation as a trade-mark, 
being descriptive of a well-known class of goods pro- 
duced by the process known as ‘‘Goodyear’s Inven- 
tion.”?” Andaninjunction will not be granted, where it 
does not appear that the defendant has thereby repre- 
sented to the public that the goods sold by him are 
those manufactured by plaintiff, but has persistently 
warned the public that it had no connection with 
plaintiff. The proofs in the case show very clearly 
that Goodyear’s India Rubber Glove Manufacturing 
Company had, as alleged in its answer, been for many 
years in the use of abbreviations in the designation of 
its company, using sometimes a name similar to the 
corporate name of the plaintiff; and if any exclusive 
right to the abbreviated name were to follow from its 
protracted use, that right would seem to belong to that 
company rather than to the plaintiff. But the name 
of ‘‘ Goodyear Rubber Company ”’ is not one capable 
of exclusive appropriation. ‘‘ Goodyear Rubber” are 
terms descriptive of well-known classes of goods pro- 
duced by the process known as ‘‘Goodyear’s Inven- 
tion.’? Names which are thus descriptive of a class of 
goods cannot be exclusively appropriated by any one. 
The addition of the word ‘‘ Company” only indicates 
that parties have formed an association or partnership 
to deal in such goods, either to produce or to sell them. 
Thus parties united to produce or sell wine, or to raise 
cotton or grain, might style themselves ‘‘ Wine Com- 
pany,” ‘‘Cotton Company,” or ‘‘Grain Company,” 
but by such description they would in no respect im- 
pair the equal right of others engaged in similar busi- 
ness to use similar designations, for the obvious rea- 
son that all persons have a right to deal in such arti- 
cles and to publish the fact to the world. Names of 
such articles cannot be adopted as trade-marks, and 
be thereby appropriated to the exclusive right of any 
one; nor will the incorporation of a company in the 
name of an article of commerce, without other speci- 
fication, create any exclusive right to the use of the 
name. In Canal Co. v. Clark, 18 Wall. 311, an attempt 
was made to appropriate the term ‘‘ Lackawanna” to 
coal brought by the canal company from Lackawanna 
valley, in Pennsylvania. The coal sold by the defend- 
ant Clark was a different kind, but was brought from 
the same valley, and he designated it also as Lacka- 
wanna coal. To enjoin this use of the name a suit 
was brought. The court held that geographical names 
designating districts of country could not be thus ap- 
propriated exclusively, as they pointed only to the 
place of production, and not to the producer. ‘Could 
such phrases,’’ said the court, ‘tas ‘ Pennsylvania 
wheat,’ ‘ Kentucky hemp,’ ‘ Virginia tobacco,’ or ‘Sea 
Island cotton’ be protected as trade-marks; could any 
one prevent all others from using them, or from sell- 
ing articles produced in the districts they describe un- 
der those appellations—it would greatly embarrass 
trade,and secure exclusive rights to individuals in 
that which is the common right of many.”’ In reach- 
ing this conclusion the court considered the principles 
upon which the owner of a trade-mark is protected in 
its use, and held that ‘ the trade-mark must, either by 
itself or by association, point distinctively to the ori- 
gin or ownership of the article to which it is applied. 
The reason of this is, that unless it does, neither can 
he who first adopted it be injured by any appropria- 
tion or imitation of it by others, nor can the public be 
deceived.” And again: ‘‘No one can claim protec- 
tion for the exclusive use of a trade-mark or trade- 
name which would practically give him a monopoly in 
the sale of any goods other than those produced or 
made by himself. If he could the public would be in- 
jured, rather than protected, for competition would 
be destroyed. Nor can a generic name, or a name 
merely descriptive of an article of trade, of its quali- 
ties, ingredients or characteristics, be employed as a 
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trade-mark, and the exclusive use of it to be entitled 
to legal protection.’’ To thesame purport isthe de- 
cision in Manufacturing Co. v. Trainer, 101 U.S. 51. 
There the court said. ‘*The object of the trade-mark 
is to indicate, either by its own meaning or by associa- 
tion, the origin or ownership of the article to which it 
is applied. If it did not, it would serve no useful pur- 
pose, either to the manufacturer or to the public; it 
would afford no protection to either against the sale of 
a spurious in place of the genuine article.’”’ See also 
Manufacturing Co. v. Spear, 2 Sandf. 599; Falkinburg 
v. Lucy, 35 Cal. 52; Choynski v. Cohen, 39 id. 501; Rag- 
gett v. Findlater, L. R., 17 Eq. 29. The designation 
‘“Goodyear Rubber Company ” not being subject to 
exclusive appropriation, any use of terms of simi- 
lar import, or any abbreviation of them, must be alike 
free to all persons. The case at bar canuot be sus- 
tained as one to restrain unfair trade. Relief in such 
cases is granted only where the defendant, by his 
marks, signs, labels or in other ways, represents to the 
public that the goods sold by him are those manufac- 
tured or produced by the plaintiff; thus palming off 
his goods for those of a different manufacture, to the 
injury of the plaintiff. McLean v. Fleming, 96 U. S. 
245; Sawyer v. Horn, 4 Hughes (U.S.), 239; Perry v. 
Truefitt, 6 Beav. 66; Croft v. Day, 7 id. 84. There is 
no proof of any attempt of the defendant to represent 
the goods manufactured and sold by him as those 
manufactured and sold by the plaintiff; but on the 
contrary, the record shows a persistent effort on his 
part to call the attention of the public to its own 
manufactured goods, and the places where they are 
to be had, and that it had no connection with the 
plaintiff. Dec. 10,1888. Goodyear’s Rubber Manuf’g 
Co. v. Goodyear Rubber Co. Opinion by Field, J. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

JRIMINAL LAW—TRIAL — BAILIFF — REMAINING IN 
JURY-ROOM.— Where a bailiff remains in aroom with 
a jury during the time such jury are considering their 
verdict, it is sufficient to vitiate the verdict. The 
question here presented was before the Supreme 
Court of Michigan in People v. Knapp, 42 Mich. 267. 
Judge Cooley, in discussing the question, says ‘ that 
when the jury retire from the presence of the court it 
is in order that they may have opportunity for private 
and confidential discussion, and the necessity for this 
is assumed in every case, and the jury sent out, as of 
course, where they do not notify the court that it is 
not needful. The presence of a single other person in 
the room is an intrusion upon the privacy and confi- 
dence, and tends to defeat the purpose for which they 
are sent out. And if one may be present, why not 
several? Why may not the officer bring in his friends 
to listen to what must often be interesting discussions, 
and then defend his conduct on proof that they did 
nothing but listen? But the circumstances of par- 
ticular cases may make it specially mischievous. In 
their private deliberations, the jury are likely to have 
occasion to comment with freedom upon the conduct 
and motives of parties and witnesses, and to express 
views and beliefs that they could not express publicly 
without making bitter enemies. Now, the law pro- 
vides no process for ascertaining whether the officer 
is indifferent and without prejudice or favor as be- 
tween the parties; and it is admitted he ‘has no busi- 
ness inthe room. It may turn out that he goes there 
because of his bias, and in order that he may report to 
a friendly party what may have been said to his preju- 
dice, or that he may protect him against unfavorable 
comment, through the unwillingness of jurors to criti- 
cise freely the conduct and motives of one person in 


the presence of another who is his known friend, or 
the officer may be present with a similar purpose, to 
protect a witness whose testimony was likely to be 
criticised and condemned by some of the jurors. Sup- 
pose some member of the officer’s family had given 
important evidence in the case: what reason can there 
be for expecting that this evidence would be freely 
canvassed and ‘carefully considered in his presence? 
But the case may touch him still more nearly. In 
criminal cases, especially, officers frequently become 
important witnesses; and no one can have had much 
to do with such trials without feeling that unusual 
care and caution is necessary, in the examination and 
sifting of their evidence, in order to guard against a 
natural tendency to allow the facts to be colored by 
their prepossessions, especially in the case of those 
they have themselves arrested or accused. If, under 
sucb circumstances, the officer may be present when 
his own evidence is to receive its final sifting, the ac- 
cused may well suspect he is tried and judged un- 
fairly. Nor will it do to leave the case for subsequent 
investigation, in order to ascertain whether the sus- 
picion is well founded. The time of the court cannot 
be taken up with such inquiries. If it could be, the 
result would not always remove the suspicion. The 
only proper and just course is to insist on a rigorous 
observance of the proper practice, in order to prevent 
all occasion for injurious suspicions.’’ See also Rick- 
ard v. State, 74 Ind. 275; McClary v. State, 75 id. 261; 
Cole v. Swan, 4 G. Greene, 32; State v. Cartright, 20 
W. Va. 32; State v. Robinson, id. 743; Maxw. Crim. 
Proc. 644; State v. Snyder, 20 Kan. 306; Hare v. State, 
4 How. (Miss.) 187; Slaughter v. State, 24 Tex. 410; 
Hoberg v. State, 3 Minn. 262 (Gil. 181). In State v. 
Bailey, 32 Kan. 84, it is said, in substance, that preju- 
dice must be shown. The Supreme Court of Wiscon- 
sin refused to follow People v. Knapp, and like cases, 
basing its decision upon the presumption that the 
bailiff was duly sworn. Crockett v. State, 8 N. W. 
Rep. 603. The {Supreme Court of Illinois also hold 
that it is not of itself reversible error for a bailiff to re- 
main in the jury-room with the jury. Gainey v. Peo- 
ple, 97 Ill. 270. Weapprove of the doctrine stated in 
People v. Knapp, and like cases, and adopt it as the 
law of this State. The intrusion of a visitor into the 
consultation of this court, while a case is under con- 
sideration by the judges, at once suspends all discus- 
sion in regard to the case until the visitor leaves. He 
may be known to be a man of the utmost honor and 
integrity, who would not communicate any matter 
heard by him in such room; yet, during the presence 
of such visitor, all discussion in regard to the case un- 
der consideration ceases. This too although the judges 
are trained to self-reliance and independence of 
thought. How much more necessity therefore of pre- 
venting the intrusion of a bailiff in the jury-room, 
where some of the jurors, presumably, have had little 
or no experience as jurymen, perhaps may be timid in 
the expression of opinion, slow in recalling the evi- 
dence, or unable fora time to harmonize it. It thus 
becomes important that the discussion of the evidence 
among the members of the jury should be free and un- 
trammeled. It is the policy of the law that the ver- 
dict of every jury shall be reached by free and deliber- 
ate consultation, without bias or prejudice, and be 
based upon the evidence. The evidence is to be care- 
fully weighed, the instructions of the court considered, 
and a conclusion reached which shall satisfy each 
member of the jury. This can only be had by prevent- 
ing an intrusion by the bailiff, or otherwise, while the 
jury are considering their verdict. Neb. Sup. Ct., 
Nov. 9, 1888. Gandy v. State. Opinion by Maxwell, 
J.; Reese, C. J., dissenting. 


STATUTE OF LIMITATION —ACKNOWLEDGMENT OF 
DEBT—STATEMENTS TO STRANGER.—The statement of 
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a debtor to a stranger that he had admitted to the 
creditor that he owed him, and had promised to pay 
him, is no more than a promise to pay the debt not 
made to the creditor or his agent, and does not toll the 
statute. In Gillingham vy. Gillingham, 17 Penn. St. 
302, Coulter, J., said: ‘* This case is ruled by Kyleand 
Wells, decided at this term, the opinion in which case 
was foreshadowed by dictums in Morgan v. Walton, 4 
Penn. St. 821, and in Christy v. Flemington, 10 Penn. 
St. 129; and which establishes definitively and dis- 
tinctly that a promise to take the case out of the stat- 
ute of limitations must be made to the plaintiff or his 
agent.’’ In McKinney v. Snyder, 78 Penn. St. 497, the 
subject was fully reviewed by our Brother Paxson, 
who carefully states the difference between our own 
decisions and those of England and some of our sister 
States, and who concluded his observations by saying: 
‘“A promise made to a stranger is a mere declaration 
of intention, which the promisor may change at pleas- 
ure.”? Our latest utterance upon this subject was 
made in Croman v. Stull, 119 Penn. St. 91, decided 
February 27, 1888. Wethere say: ‘‘It is settled law 
that the promise must be made to the plaintiff or his 
authorized agent. A promise made to a stranger, who 
has no interest in the transaction, does not bind the 
promising party.’’ This is enough. We think it should 
be understood now that this is the law of our State. 
In the present case there was no testimony showing a 
promise or acknowledgment made by the debtor to the 
creditor. There was evidence that the debtor said to 
the witness, who was a stranger, that he said to 
his creditor, who was his son, that he would pay him, 
and it is argued that this is the same thing as proof of 
a promise made directly by the debtor to the creditor. 
This however cannot be so in any pointof view. The 
evidence is still that of a stranger testifying to a con- 
versation with himself, and not with the creditor; 


and the only difference is as to the character of the. 


conversation. In the one case the declaration of the 
debtor is that he will pay the debt, and this, when 
made to a stranger, does not bind the debtor, not be- 
cause it is not a promise of a sufficiently definite and 
binding character, but because it is made to one who 
has no interest. In the other case, the declaration is 
by the debtor that he told the creditor he would pay. 
This is no higher grade of promise than the former, 
and the medium of proof being of the same vicious 
character as the former, to-wit, a declaration made to 
a stranger, its effect, as establishing an obligation, can 
be no greater. Penn. Sup. Ct., Oct. 1, 1888. Spangler 
v. Spangler. Opinion by Green, J. 


——__4—____— 


OUR NEW YORK LETTER. 


NE of the most interesting occasions that has 
marked the proceedings of our Bar Association 

for many years was that of the presentation to the 
association last week Tuesday by William Allen But- 
ler, Esq., of the portraits of the three revisers of the 
statutes of this State— Benjamin Franklin Butler, 
John Duer and John Clinton Spencer. The charac- 
teristics that made these men famous are revealed in 
their strongly-marked features and well-shaped heads. 
The oil portraits are good works of art, and can but add 
to the reputation of the artists whose faithful work is 
here represented. The portrait of Chief Justice Duer 
is by Mr. J. Carroll Beckwith; that of Mr. Spencer is 
by Mr. William M. J. Rice, and the one of Mr. Butler 
is by his grandson, Howard Russell Butler, a son of 
the donor. Three generations of this distinguished 
family were brought into pleasing prominence -— Ben- 
jamin Franklin Butler by his arduous and faithful 
work as reviser, and by his brilliant record as one of 





the leading practitioners of his day and generation, 
which were most graphically set forth; William Allen 
Butler, one of the most polished and scholarly jurists 
at the American bar to-day; and the young artist who 
reproduced the lineaments of his famous ancestor 
with such masterly touches as to confirm his reputa- 
tion as one of the most promising portrait painters of 
the city. 

‘ The presentation address of Mr. Butler was a very 
valuable contribution to the literature and history of 
our law. As Mr. Choate said in his graceful speech in 
accepting the gift: ‘‘No other member of our bar 
could have prepared a similar paper of equal value and 
excellence.’’ Most of the best work of our profession 
is ephemeral, and any effort to preserve and individ- 
ualize the great achievements of the lawyer who has 
worked well and usefully is surely to be welcomed. 
The great work of the revision should be the enduring 
monument of these great men, but I venture to ob- 
serve that the majority of the lawyers of this State 
would be unable to name the three revisers. We use 
the result of their labors in our work-shops every day 
as the measuring rule among our tools without think- 
ing or caring as to whom we should feel grateful to for 
such perfect instruments. Mr. Butler’s paper is the 
best history of the revision yet produced, aird your 
readers will be pleased to hear that it is to be pub- 
lished. It abounds in interesting information con- 
cerning the giants of those days, and contains esti- 
mates of the ability of some of the prominent lawyers 
of half a century ago, who in the light of Mr. Butler’s 
comments, seem hitherto to have been underrated. 
For instance, he says of Martin Van Buren: “Mr. Van 
Buren’s standing and repute as a lawyer were greater 
than is generally supposed. His later conspicuous 
public career, culminating in the presidency, has ob- 
scured his earlier brilliant record as a lawyer. In fact 
he was during his active practice, and until his exclu- 
sive devotion to public affairs, at the very front of the 
bar, succeeding Abraham Van Vechten and preceding 
Thomas J. Oakley asattorney-general of the State at 
a time when leadership in the profession was an essen- 
tial qualification for the place, and competing in fo- 
rensic struggles with the ablest advocates. The terse 
and frank admission of his great rival, Elisha Wil- 
liams, the incomparable jury lawyer of his time, that 
while hegot allthe verdicts, Van Buren got all the 
judgments, was only a fair tribute to his ascendency.”’ 
Benjamin F. Butler was the only one of the revisers 
originally appointed by Governor Yates, and his col- 
leagues at that time were Chancellor Kent and Eras- 
tus Root, both of whom retired, the former without 
entering upon thelabors of the great task, and Gov- 
ernor Root soon after they were begun. Mr. Butler 
was but twenty-eight years of age when he assumed 
the duties of his position.” A very good specimen of 
the excellent literary style in which the address is 
written may be found in the biographer’s allusion to 
the youth of the two revisers Duer and Butler; he 
says: ‘‘ We thus find the task of reframing the whole 
statute law of the State upon a new and untried basis, 
committed mainly and on their own motion to two 
young men who had sprung from the ranks of the 
people, neither of whom had a college diploma, both 
of whom had carved their own way to leadership, and 
who, while their elders shrank from this task, had 
courted it themselves with that consciousness of 
strength and mastery which the world of smaller men 
sometimes calls self-conceit, but which is so often in 
the individual aspirant only the healthy beating of the 
pulse of genius;’’ and again in commenting on the 
revision: ‘‘To use the formula employed by an inven- 
tor in asserting and describing for the purpose of secur- 
ing a patent, the substance of what hesupposes to be 
new and useful in his invention, what I claim on behalf 
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of the authors of the project of the revision as exhibited 
inthe original paper of May 11, 1825, is that it was the 
first attempt to create and establish for any Common- 
wealth governed by the English common law and by 
legislative statutes after the manner of the English 
Parliament, a body of written law, systematically 
arranged, based on the principles of the law as a sci- 
ence regulating the exercise of public and private 
rights, establishing domestic property and contraét 
relations, and covering the administration of every 
department of the government, without touching the 
integrity of the unwritten law, or transcending the 
proper bounds of legislative control. More than this, 
it was the first attempt to so organize the statute law 
as toretain and apply all the great and beneficial prin- 
ciples of the common law, while rejecting and casting 
off those parts of it which were alien to the genius of 
a State in which the feudal system of England had 
never taken root or been transplanted, and where free 
institutions were in revolt against its old abuses.”’ 
The compensation received by the revisers for their 
labors was as follows: Mr. Butler, who continued 
from the first to the conclusion of the work, the sum 
of $6,500; the other two $4,500 each; Mr. Butler and Mr. 
Duer each receiving $1,000 additional for preparing the 
table of contents. 

The law is a jealous mistress and usually resents any 
thing short of full-hearted devotion to her. Mr. Wil- 
liam Allen Butler is perhaps the most conspicuous ex- 
ception to the rule that the lawyer who would secure 
the fullest measure of success in his profession must 
pursue this uncompromising divinity with an eye and 
purpose single to her devotion. Mr. Butler however 
is probably better known outside of this city as a 
littérateur than as a lawyer,and in England is féted as 
the author of “‘ Nothing to Wear”’ by hosts who do 
not even know that he is the senior member of what I 
consider the most important and best-organized law 
firm in America. He has now reached the position and 
dignity when, as Mr. Choate said in his response, ‘‘ the 
vulgar rewards of the profession no longer have any 
allurements.’? He can now requite some of the favors 
which the law has vouchsafed unto him by singing her 
praises and reciting the history of her triumphs. Mr. 
Butler seems no older than when he delighted the 
readers of two continents with the misfortunes of poor 
“Flora McFlimsey ’’; the gulf stream of his youth is 
setting toward the frosty regions of his old age, where 
we expect to see blossoming some of the most fragrant 
flowers that have grown by the pathway of his life. 

How a busy lawyer or judge can get the time to 
write law books is a mystery, but they do, and good 
ones. Judge Rumsey’s work on Practice has been re- 
ceived as the best that has ever been written, and the 
recent work on Concurrent Jurisdiction of Federal 
and State Courts by George C. Holt, Esq., of our New 
York bar, is a valuable and most creditable work. 

There are types of lawyers in this city to be seen no- 
where else. The size of our bar and the great number 
of judges makes this possible. A most diverting and 
usually innocent type I will call the masquerading law- 
yer. Many members of our bar know him well. He 
is usually a little past middle life. To nearly every one 
who knows him professionally he is a failure. He is 
generally of good family, has inherited or married 
some money, belongs to a club, where he unsuccess- 
fully solicits business, has a certain wind-bag standing 
as a politician, and desires above all things to be con- 
sidered a busy lawyer. Let it be understood that he 
has almost no clients and virtually no law business and 
probably has not purchased a legal publication for ten 
years. How then does he keep up appearances and do 
his masquerading? In the first place he carries a 
leather bag down town in the morning supposed to 
contain law papers that he has been poring over the 


night before; but if you were to open it as he rides 
down in the morning, you would find in it a copy of 
the morning paper and nothing else, and should you 
have its contents disclosed to you when he reaches his 
home at night, you would see that the place of the 
morning print was occupied by the Hvening Post. He 
spends the day in his office reading one or the other of 
these papers with a convenient bundle of papers in 
some ‘‘dead horse’”’ case probably disposed of ten 
years before, ready to grab in case any one should ap- 
pear. His offices are well situated and expensive, he 
indulges in a managing clerk who manages to spend 
most of the time in elegant leisure when not making 
entries in some imaginary case, for this curious type 
masquerades even in his own office. He isa butt 
among those who know him, but many a lawyer who 
enjoys a fair practice actually envies this blatant pre- 
tender his supposed professional prosperity as he sees 
him flitting in and out of one or another of the court 
rooms in attendance on some imaginary case that is 
never called. When he has a case, which occurs at 
long intervals, his own name usually appears as plain- 
tiff, and the result is that the suit is quite likely to be 
settled by the payment of ten per cent of the amount 
claimed, ‘‘and in full for all services to date.” The 
masquerader occasionally exploits a patent or does a 
little promoting, but he always refers to that kind of 
employment as ‘‘a case in which I am very busy.”’ He 
has kept up this deceit so long that he grows to think 
he is, and derives keen satisfaction in the sweet de- 
lusion that he is considered one of the overworked 
members of the bar. 

The masquerader appears in court so seldom, and his 
intellect is so foggy that he never knows when he is 
beaten. I recently heard of one of this type who for 
some unknown reason was retained to bring a special 
proceeding before the General Term, which required a 
simple motion on a petition and affidavits, which he ac- 
kuowledged by promptly sending for a retainer of $200. 
He made a confused and rambling argument in sup- 
port of his motion, after which one of the judges en- 
dorsed upon his papers ‘‘ this proceeding has been pre- 
maturely brought,’’ whereupon Mr. Heavyhead wrote 
his client as follows: ‘I congratulate you upon our vic- 
tory; kindly send check for $250."’ 

It is not always wise for lawyers to announce their 
plan of warfare within the precincts of the Lawyers’ 
Club. Not very long since a certain well-known prac- 
titioner here stated to a friend with whom he was 
lunching, ‘SI expect to go out to Cincinnati to-morrow 
to put the Big Scheme and Great Scott R. Co. in the 
hands of a receiver.’’ Now it happened that a great 
division had arisen among the security-holders of the 
Big Scheme & G. 8. R. Co., and one of the holders op- 
posed in interest to the clients of S. Mart Aleck, Esq., 
overheard his remark, and rushed to his lawyer’s office 
with the announcement of his opponent’s plan. The 
latter, remembering the legal maxim that the early ap- 
plicant catches the receiver, packed his grip and was 
soon whirling toward the western jurisdiction. His 
bill had been prepared, and he lost no time in apply- 
ing for his receiver, who was speedily appointed. Mr. 
Aleck arrived twelve hours later to find that Big 
Scheme, etc., had been duly ‘‘ received,” and he now 
will advise his clients as to how they can most grace- 
fully hold the bag for the other side. If this should 
meet Mr. Aleck’s eye, he will probably know for the 
first time how the other side came to act with such 
prescience. 

The Cleary case, now well under way, is not attract- 
ing so much attention as at the first trial, perhaps 
partly owing to an impression that has grown to acer- 
tainty in the public mind that there will never be an- 
other conviction in the boodle aldermen cases. Judge 
Daniels’ suggestion that he would favorably consider 
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a motion for a change of venue, did not seem to strike 
either side as might have been expected. Nearly 
500 proposed jurors were examined and rejected with- 
out securing a single man for the box. Iam inclined 
to think that, as they say in athletic parlance, this 
breaks the record. Ira Shafer is again retained by the 
defense, and, with all his eccentricities, is one of the 
most aggressive lawyers at the bar. Daniel Dougherty 
is replaced by Gen. B. F. Tracy, than whom there is 
in my opinion no better equipped advocate in the 
State. 

The decision in the Sugar Trust case brings Roger 
A. Pryor to the front as one of the ablest lawyers of the 
day. Iam told by one of his associates in the case 
that the labor performed by him was tremendous. He 
realized that it was the great opportunity of his life, 
aud threw himself into the work accordingly. The 
impression prevails that the clear and cogent reason- 
‘ing of Judge Barrett will never be overthrown, and 
that the menacing institution known as the Trust has 
received in this State at least its judicial quietus. 

DEmotT ENmotT. 





CORRESPONDENCE. 


Honors NoT EASY. 


Editor of the Albany Law Journal: 


Allow me to protest against the spirit of your note 
on ‘* xing a paragraph ’’ in your issue of the 19th of 
January. 

If any thing is really “‘absurd and exclusively 
American,” it is the practice--well-nigh universal in 
this country—of calling a person a judge who has once 
been, but is no longer, a judge. 

He should neither be a *‘ judge” nor an “ ex-judge,”’ 
but plain “‘ Mr.”’ 

Yours truly, 
H. H. TYNDALE. 

NEw York, January 28, 1889. 


“Now Wont HE CAtcu IT ?’’ —Gowns. 


Editor of the Albany Law Journal: 

The Pennsylvania Supreme Court has adopted the 
scholastic uniform and robed its judges in decent 
black. Our own Second Division of the Court of Ap- 
peals will add to the number of judges in similar at- 
tire. Is there not now an opportunity for all the 
judges at General Term joining the sameranks? But 
whether they do ornot, would it not very much add 
to the dignity or impressiveness of the Court of Ap- 
peals if the counsel should, when arguing causes, be 
also arrayed in ‘‘ stuff’’ or ‘‘ silk?”’ 

Yours truly, 
SARTOR. 


CONTINUING PARTNERSHIP BUSINESS AFTER DEATH. 


Editor of the Albany Law Journal: 

The surrogate of Mouroe county, in Laney v. Laney, 
6 Dem. 241, holds that a provision in a partnership 
agreement, that the death of a member shall not work 
a dissolution, but that the business shall continue and 
be conducted by the survivors until a day specified, is 
invalid for the reason that it contravenes the law re- 
lating to wills and trusts. In Pennsylvania and Con- 
necticut the law is quite different. In Gratz v. Bay- 
ard, 11 Serg. & Rawle, 41, it was held that by express 
agreement a partnership may continue after the death 
of one of the partners. Chief Justice Tilghman re- 
views the English cases, in one of which there was a 
partnership for ninety-nine years, and in another for 
one hundred and twenty-four years. Laughlin v. Lo- 
renz, 48 Penn. St. 275, decides the same point in the 


same way. Here Judge Agnew says: ‘‘The covenant 
to continue and thereby to prevent loss followingasud- . 
den demise and winding up is certainly no exception 
to the general rule which devolves contract liabilities 
upon the estate, and prefers creditors to those who are 
to succeed to the estate. There is no reason why such 
a covenant should be less binding than a bond of in- 
demnity or of suretyship where the breach happens 
after death; or a covenant to do acts or pay money at 
a future day.’’ Sotooin Scholefield v. Hichelberger, 7 
Pet. 594, the Supreme Court says: ‘There is no doubt 
that the liability of a deceased copartner, as well as 
his interest in the profit of a concern may by contract 
be extended beyond his death; but without such stipu- 
lation even in case of a partnership for a term of years, 
it is clear that death dissolves the concern.”’ 

The General Term of the Second Department ap- 
pears to take the same view as the surrogate of Mon- 
roe.. In Stewart v. Robinson, 48 Hun, 827, a clause pro- 
viding for the continuance of the business by the sur- 
vivor is held not to make the estate of a deceased part- 
ner liable for new debts created by the survivor not 
incurred in closing upthe business. To the same effect 
is Edgar v. Cook, 4 Ala. 588. For the law of Connecti- 
cut see Blodgett v. American Nat. Bk., 49 Conn. 9, de- 
cided in 1881. It seems a little singular that this point 
has not been passed upon by the court of last resort in 
New York. In National Bank of Newburgh v. Bigler, 
83 N. Y. 51, the point was mentioned but not decided. 

TEMPLE CouRT, NEW YORK City, January 25, 1889. 


—_—_—_.___¢_ 


NEW BOOKS AND NEW EDITIONS. 


McCLELLAN’S SURROGATE LAW AND PRACTICE. 


The third edition of this standard work, published 
by W. C. Little & Co., Albany, deserves the commen- 
dation which we bestowed on the second edition, and 
more. It now embraces the construction given dur- 
ing the last seven years to the provisions of the Code 
of Civil Procedure. As the work of a practitioner 
of great experience and a former surrogate it has a 
practical value, which is much enhanced by the nu- 
merous forms. We Know of no manin the State bet- 
ter fitted to treat of these subjects. 


Qn 


COURT OF APPEALS DECISIONS. 
i heaps following decisions were handed down Tues- 
day, Jan. 29, 1889: 

Judgment in excise cases affirmed. Holding that it 
is error to charge both selling and giving away liquor 
in the same indictment—People, appellant, v. Wil- 
liam Harmun, respondent, and Same v. Mary Har- 
mon, respondents.——Judgment of General Term re- 
versed and that of Special Term affirmed with costs to 
both parties out of fund—Thomas D. Cottman, execu- 
tor, appellant, v. William R. Grace and others, re- 
spondents.——Order and judgment appealed from af- 
firnied with costs— William J. Ladd, appellant, v. Anna 
L. Stevenson, administratrix, respondent.—Judg- 
ment affirmed with costs—Fremont C. Gage, appellant, 
v. Myron Gage and others, respondents.—~Order 
affirmed with costs—Bank of Montreal, appellant, v- 
Fidelity National Bank, respondent.— Order of Gen- 
eral Term affirmed with costs to plaintiff-respondent 
and to Hopkins & Dickinson Manufacturing Com- 
pany, respondents—William McAllister, respondent, 
v. John S. Chase and others, respondents, and Henry 
J. Morris, appellant.——Orders of Special and General 
Term reversed and motion to dismiss complaint de- 
nied in both courts—Republic of Honduras, appellant, 
v. Marco Aurelio Soto, ex-president, respondent. It 
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holds that foreign nations may bring actions in our 
State courts on the same standing as foreign corpora- 
tions or as individuals.—Order affirmed with costs— 
John Robinson, administrator, appellant, v. Oceanic 
Steam Navigation Company, limited, respondent.— 
Judgments affirmed with costs--Bryce Gray and oth- 
ers, appellants, v. Maier Rothschild and others; and 
John T. Sherman and others, appellants, v. Same.—— 
Appeal from an order directing purchasing by bidder 
of rea] estate at receiver’s sale to complete purchase 
affirmed with costs—People v. Open Board of Stock 
Brokers’ Building Company of New York, and James 
W. Randall v. Cortlandt L. Parker.——Orders of Gen- 
eral and Special Terms reversed and Koehler, the ap- 
pellant, relieved from his purchase and returned his 
deposit upon the sale with interest thereon from July 
3, 1887, and all his proper and reasonable expenses in 
examining the title, with’costs herein at Special and 
General Terms and in this court—Andrew Toole, re- 
spondent, v. James Toole and others, defendants, and 
David M. Koehler, appellant.——Action in trover, 
judgment affirmed with costs—John G. Palmer, ad- 
ministrator, appellant, v. Thomas Kingsford, respond- 
ent.— Judgment and order affirmed—People, re- 
spondents, v. Hugh O'Neil, appellant. O’ Neil was con- 
victed of arson in burning the carriage factory of State 
Treasurer Fitzgerald in Cortland.— Motion of de- 
fendant to revive action denied. Hearing of motion 
of plaintiff stayed until first motion day of the present 
session to enable heirs of Catherine Heffernan to apply 
to be substituted as defendants, as to their interests in 
the premises—Adam Emerich, appellant, v. Peter Hef- 
fernan and another, respondents. 


Ae eee 


NOTES. 
‘li judges of the Supreme Court of Pennsylvania 
have just adopted silk gowns and are worrying 
their wives out of all patience with wild questions 
about shirred fronts, flounces and box: pleating.—Bur- 
lington Free Press. 


‘“*Gentlemen of the jury,’’ said counsel in an agri- 
cultural case, ‘‘ there were thirty-six hogs in that lot— 
thirty-six. Il want you to remember that number— 
thirty-six hogs—just three times the number that 
there are in the jury box.”’ 


Just after the acquittal of Burr some one asked Wil- 
liam Wirt, who had been leading counsel for the prose- 
cution, ** Why did you not tell Chief Justice Marshall 
that the people of America demanded a conviction ?”’ 
‘‘Tell him that! I would as soon have gone to Her- 
schel and told him that the people of America insisted 
that the moon had horns, as a reason why he should 
draw her with them.” 


Our genial townsman Dan Dougherty has been de- 
lighting the Chicago people with his well-told anec- 
dotes, in some of which the joke is decidedly on him- 
self. Here is one of them: ‘‘ My name has always been 
against me. A few years ago I was invited to be one 
of a party of prominent people who made an inspec- 
tion of the State penitentiary in Pennsylvania. In go- 
ing through one of the corridors an attendant had oc- 
casion, not knowing who I was, to call out the name 
Dan Dougherty, and in the twinkle of an eye three of 
the hardest-looking criminals I ever saw popped their 
heads out and answered ‘ Here.’’’ And he added, 
‘““There has always been a Dan Dougherty hanged in 
Pennsylvania every year since [can remember.’’ No 
wonder he came to New York.—Trithine, 


There is a disbarment proceeding pending in this 
State in which the defendant’s answer is a curiosity. 
It speaks of ‘‘a widow woman.’’ In answer to a 


charge of assault and stabbing with a knife, defendant 


avers that the person stabbed ‘‘ was a notorious filthy, 
nasty and strong, ugly and boisterous man and a terror 
to his neighbors and the community,’’ and made an 
assault on defendant, which he ‘‘ warded off with a 
penknife and pricked him,’ and ‘‘gaged the knife 
with his thumb so that it barely penetrated the skin,”’ 
and that this was ‘‘ to avoid further controversy in the 
street.’? As to another charge of stabbing, he avers 
that the person stabbed was ‘‘swinging his fists’’ at 
defendant, and he held up the providential penknife 
aforesaid, and the assaulter scratched his fist on it. It 
did not seem to strike in very deep, for the person 
scratched has been his client in several cases since. To 
another charge of assanlt he pleads that the assaulter 
was trespassing on his land, and he took him by the 
collar and led him part way off; that he was sued, and 
‘‘for some cause’’ the jury gave a verdict of $800 
against him, but he appealed to the Court of Appeals, 
and got a new trial, and the jury awarded $40, which 
he paid like alittle man. Inregard to another assault 
he admits ‘‘a short tussle,’’ but be denies that ‘he ever 
attacked any one of seven different individuals named. 
In regard to another assault, he avers that he tried a 
cause against B., alawyer, and got a verdict, and that 
B. stabbed him at the tavern, ‘‘whereupon this de- 
fendant caught an iron fire shovel standing by the fire- 
place and started for said B. That said B. ran out of 
the house and faster than defendant could and ea- 
caped,’’ ‘‘and this defendant verilybelieves and charges 
the fact to be that if said B.’s legs had failed him on 
that occasion he would have been deprived of his li- 
cense to practice in this court.” As to an assault upon 
G., he says G. accused him of robbing a graveyard, and 
sued him for the assault in question, and he sued G. 
for slander, but it seems G. sneaked out of both suits 
by dying. Hethinks he didn’t hurt G. much, because 
he went to the hotel early the next morning and ‘‘ got 
his drink of liquor,” and asserts that he died of rum. 
As to the charge of ‘‘ kicking a wench,”’ as he calls it, 
he says he was ‘‘defending a colored woman on a 
charge of stoning another person’s house,’’ when ‘* the 
said Mrs. C. B., who is also a colored woman of more 
than usual strength (?) and size, and who was inter- 
ested in the cause against defendant’s client came up 
behind this deft, and without giving him any notice 
commenced pounding deft in the back side of head and 
pulling his hair. Whereupon the deft did turn and 
kick the wench two or three times and would do the 
same again under thesame circumstances. That said 
Mrs. B.was and is a notorious niger prostitute,” thereby 
meaning, we suppose, that she was from centrai 
Africa. The above-mentioned lawyer B. was ‘‘ the 
wench’s”’ lawyer. and defendant refused to have any 
thing to do with such adirty case, ‘‘and the wench 
and B. together got a verdict of $200, and defendant 
paid it.”” And again he avows he ‘‘ would do the same 
thing again,’’ and we guess he would. As to lawyer 
B., he later avers that he “‘never charged him with 
any offense except what was true. I have said he was 
one of the most desperate and low-lived characters 
that ever lived in the town,’’ and this he ‘‘ stands 
ready to prove.’’ He admits that he sued a judge for 
accusing him in a public speech of grave-robbing, and 
that he discontinued it at the solicitation of the judge’s 
son, who said his father was nervous and sick and the 
suitannoyed him. And finally he charges that the pro- 
ceeding is instituted and carried on by the said lawyer 
B., who uses the name of the petitioner ‘‘ to avoid per- 
sonal responsibility.’’ The charges are thirty-five in 
number, but nearly all relate to matters of from ten to 
thirty years’ standing. The perusal of the answer 
leads us to believe that the State Bar Association has 
some pretty jively work laid out for it, if the General 
Term shall order an investigation. 
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The Albany Law Journal. 


ALBANY, FEBRUARY 9, 1889. 


CURRENT TOPICS. 
HE newspapers in their frantic struggles to get 
more license to libel, speak of the unjust “ dis- 
crimination”? against them in the present law. 
There is no ‘‘ discrimination” whatever. They are 
on exactly the same footing as people who do not 
run newspapers. That is what is the matter with 
them. They find it inconvenient and sometimes 
costly, and they want special privileges. We hope 
they will not get them. There is no reason why 
they should, and there is every reason why they 
should not. But there is no telling what the Leg- 
islature may do to conciliate the press. It is 
almost impossible to persuade a police officer in 
this city to stop a newsboy’s yelling near a church 
during religious service on Sunday, so great is his 
fear of what ‘‘the papers” will say. The news- 
paper is growing to be a tyrant in this country. 
The people who have the opportunity to spread 
libels broadcast and make money out of it, should 
reflect that an ‘‘apology”’ is very small compensa- 
tion or rehabilitation to one who has been unjustly 
posted all through the country as guilty of a felony 
or held up to ridicule. Any law effecting any 
easier terms for libelling for editors and publishers 
than for other people will be unconstitutional, and 
will meet the fate of the late lamented Michigan 
law at the hands of the courts. We advise Mr. 
Saxton to look up that history pretty carefully. 
But perhaps he is only throwing a tub to the news- 
paper whale, and hopes to put the governor ‘‘in 
the hole” by compelling him to bring out his well- 
worn veto stamp or approve a plainly unconstitu- 
tional law. 


These same newspapers seem to want a monopoly 
of free speech. They are not willing that men 
shall assemble peaceably to discuss measures to 
change the form of the government. At least that 
is the effect of their criticisms of Judge Tooley of 
Chicago, who has refused to approve the arbitrary 
measures of the police to prevent the assembling of 
the anarchists and socialists. These people have 
just as good aright to meet in public assemblies 
as the congregation of the Rev. Dr. Talmadge. 
But if they counsel force, bloodshed or revolution 
in such assemblies, the police may arrest the evil 


counsellors and have them bound over to keep the 


peace. What would one of these sapient editors 
say if a policeman should arrest him and shut up 
his printing-house because he had been informed 
that he was going to libel somebody? That would 
be an exactly parallel case. Judge Tooley simply 
declared the law as it undoubtedly is. He said 
that there is no restriction upon the right of free 
speech by the mere will of the police, and he con- 
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tinued: ‘‘If these complainants or any other per- 
sons have conspired, or when assembled do con- 
spire to attack life or property, arrest them upon 
complaint duly made under the law, Jf when law- 
fully assembled they act in a tumultuous or riotous 
manner or break the peace, disperse them in the 
way pointed out by the statute. If they when 
assembled, or whether assembled or not, threaten 
the person or the life of any police official, judge 
or other individual, arrest them under the statute 
and have them put under bonds to keep the peace 
in the manner provided by the law. * * * When 
assembled what power have the police over the 
people assembled? The police have power to dis-. 
perse any meeting that becomes riotous or tumultu- 
ous, as provided by section 809 of the Criminal 
Code. The only other discretion that I am aware 
of the police possessing over public meetings is the 
power to determine whether the speeches and con- 
duct of those present are likely to lead to present 
tumult and disorder; if so they may command 
those composing the meeting to disperse, and if 
they refuse then disperse them in the manner 
pointed out in the statute. But there must be im- 
minent danger of immediate tumult or disorder. 
The power necessarily results from the power to 


| disperse a meeting lawfully assembled when it be- 


comes disorderly or tumultuous.” In our opinion 
this is a perfectly correct exposition of the law. 
The police have no more right to make arbitrary 
arrests than the government had in the first year of 
the war, against the exercise of which many of the 
newspapers loudly raised their voices, 


We seem to be ina sort of anti-newspaper vein 
to-day, but it is forced upon us. The newspapers 
are arguing very unwisely and inconsistently, it 
seems to us, against the proposed increase of the 
Supreme Court judges’ salaries. Unwisely, we 
think, because the salaries are not large enough to 
command the essential talent, nor to compensate 
the arduous labor of the position. Doubtless there 
are a great many lawyers who would be glad to’do 
the work for the present compensation, or even 
less. But this reminds us of the red-Indian mis- 
sionary, who being asked what his salary was, 
stated a ridiculously small sum. ‘‘ Pretty poor 
pay,” said his interrogator. ‘‘ Pretty poor preach, 
p’aps,” replied the red man. Our Supreme Court 
judges ought to have more than a police justice in 
the city of New York. Inconsistently, we say, 
because the same newspapers approved the increase 
of the compensation of the Court of Appeals 
judges to twelve thousand dollars. There is no 
comparison between the difficulty of the labor in 
the two positions. The circuit judges have to 
clear and break the ground, deciding new and 
difficult questions in great numbers. The Court of 
Appeals not only have the benefit of their labor, 
but also that of the General Term. Nothing comes 
to them but the grain; the chaff is all threshed out 
below. Their labors are purely critical. They sel- 
dom originate a new idea or theory. They are not 
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called upon to review a quarter of the causes that 
are tried, and probably not half of those that go to 
the General Term. Their labor is more monoto- 
nous and tedious than that of the trial judge, and 
has none of its excitement and novelty. But we 
should say certainly it is not more important than 
that of the judges who first wrestle with the ques- 
tions of law, and who are influential on important 
issues of fact with which the Court of Appeals 
have nothing to do. Considering that our people are 
hostile to the permanent pension system, we think 
the salaries should be larger, and if a Court of Ap- 
peals judge is worth twelve thousand dollars a year, 
a Supreme Court judge is worth nine thousand dol- 
lars. To put the matter in the form of the argu- 
mentum ad hominem, we think if Judge Peckham 
is now worth twelve thousand dollars a year, he 
certainly would be worth nine thousand dollars if 
he were at the circuit. 


There is very little to be hoped for from Mr. 
Crosby’s pending high-license bill. In the first 
place, the maximum fees are not high enough to 


induce any extra effort to enforce the law or to re- . 


duce the number of saloons if it is enforced. In 
the second place, there is too much discretion in 
the boards of excise in fixing the amount. Indeed, 
we think the amount ought to be fixed at a certain 
sum by the act. In the third place, a very danger- 
ous power is invested in the comptroller to grant 
licenses to sell on cars, steamboats or vessels at not 
less than twenty-five dollars. In the fourth place, 
the act is so drawn as to preserve licenses in force 
when the act shall take effect. This is specially 
noticeable in section sixteen, which provides that 
no license shall be granted to sell to be drunk on 
licensed premises other than inns, ‘‘in excess of 
the number of such licenses that shall be in 
force when this act shall take effect, whenever 
by the issuing of such a license the total num- 
ber of such licenses in force in such city or 


it 4 would be made to exceed the ratio of one | 
such 


license for every five hnndred of the popula- 
tion,” etc. This is a hopeful outlook for Albany, 
where there is a saloon now to every hundred, and 
which has been two hundred and fifty years get- 
ting a population of one hundred thousand! As at 
present advised, we regard the bill as a farce, and 
should not blame the governor for vetoing it. 


We are informed that the General Term has 
reversed the surrogate in the Laney Case, 6 Dem. 
241; 39 Aus. Law Jour. 99. 


There is good reading in the following from the 
American Law Review's ‘*‘ Notes:” ‘ Inthe meantime 
the multiplication of adjudications and of reports, 
and the efforts which are made to winnow out the 
best and present it to the profession at reasonable 
cost, suggests the constantly recurring inquiry, what 
shall we do with the reports? How shall we get 





from under this mountain which is being piled up 
overus? In what manner shall we restate, digest or 
transform this vast mass of reiteration and reargu- 
ment, for that is all that most of it really is? Is 
nothing settled, so that we can get it into a code 
and stop the perpetual agitation about it? Shall 
not a lawyer advise his client by turning over a leaf 
in a statute book instead of being obliged to read a 
hundred adjudications to find out what the appli- 
catory rule of law really is? It is painfully appar- 
ent that the American law is growing more and 
more uncertain every day. Decisions of the same 
court contradict each other on many subjects. 
Many cases are overruled, through mere ignorance 
or forgetfulness, by the same court, without notic- 
ing them. In fact, much of this vast mass of case- 
made law, if it can be called law, is being turned 


‘out by judges who do not deserve to be called 


learned in the law —- who are really ignorant — not 
good lawyers — nominated by political caucuses be- 
cause they are good politicians and elected on party 
tickets. There are communities in the west where 
a yellow dog would be elected to the bench of the 
court of last resort if he should receive the party 
nomination, and he would be elected by a strict 
party vote. Of the judges that are grinding away 
at this interminable grist not one out of ten isa 
good lawyer, in the sense in which the word would 
be used about the precincts of the law courts of 
London. Some of them cannot even write gram- 
matical English. What to do with them, what to 
do with their work, is the perplexing question.” 
It is evident that the editor has no respect for 
‘¢ Per Cur.” opinions, The Review has no respect 
for electricity as a substitute for hanging. Why 
not devote some of these ‘‘ yellow dogs” to experi- 
ments in electricity? 





NOTES OF CASES. 





CASE of considerable general and special local 
interest is Ayers v. Russell, to appear in 50 
Hun, 288. It was an action for false imprison- 
ment against Doctors Russell and O’Leary of this 


‘city for certifying that plaintiff was insane, and 


against Recorder Gould for approving their certifi- 
cate without calling a jury to investigate the 
charge. The complaint charged that the physi- 
cians were negligent in not making due inquiry. 
A demurrer to the complaint was sustained at 


| Special Term. This is now reversed as to the phy- 


sicians, on the ground that the negligence is ad- 
mitted by the demurrer, and that they did not act 


judicially but ministerially; and affirmed as to the 


recorder on the grounds that he acted judicially, 
and that the statute (Laws of 1874, chap. 446) invests 
the judge with discretion whether to summon a 
jury or not. Opinions are delivered by Learned, 
P. J., and Landon and Ingalls, JJ. Landon, J., : 
observed: ‘‘The defendant, the recorder, had the 

powers of a judge of a court of record. His ap- 
proval of the certificate of the physicians was a 
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judicial act. It was an act analogous to the issu- 
ing of a warrant for the arrest of an alleged crimi- 
nal upon information verified by oath. If the 
information fills the requirements of the statute the 
magistrate’s jurisdiction is complete. But the in- 
formation may be incomplete in fact; some essen- 
tial specified in the statute may be omitted; the 
magistrate may not be learned in the law, or if 
learned, not always sound in judgment; he looks 
at this information and decides that a case exists, 
when in fact and in law there is no case; he issues 
his warrant when he ought not, and the result is 
that a man who has committed no crime, and 


against whom no crime is alleged, is arrested and , 


temporarily deprived of his liberty. In one aspect 
of the case the magistrate had no jurisdiction, 


because the law gives him no jurisdiction to issue a- 


warrant unless it appears that an offense has been 
committed and there is reasonable cause to believe 
that the accused committed it. A judge, upon 
habeas corpus, ought to decide that the magistrate 
had no jurisdiction to issue the warrant. Why 
then cannot the magistrate be pursued by the in- 
jured individual? Because when the information 
was presented to him it was his duty to decide 
what his duty was respecting it. He had jurisdic- 
tion of that question, and his wrong decision upon 
it was a judicial error. He had a duty to perform, 
and the law does not punish him for a mistake in 
trying to do it right. In Lange v. Benedict, 73 N.Y. 
35, the judge pronounced a sentence which he had 
no jurisdiction to pronounce, but he supposed he 
had, and it was his duty to decide whether he had 
or not. He had the statute for his guide, but he 
had to interpret the statute and he did not inter- 
pret it aright. But he had to decide, he was no 
mere volunteer; he made a mistake, but he made it 
in the discharge of his master’s (the government’s) 
business, and his wrongful act was the govern- 
ment’s, not his own, and he incurred no personal 
liability. No cause of action is stated in the com- 
plaint against the recorder. The charge of a lack 
of due and ordinary care and prudence adds no 
support to a charge of liability for judicial acts. 
Public policy forbids that a disappointed suitor 
should be clothed with such a weapon with which 
to smite or annoy a judge who decides against him. 
The defendants, the physicians, were such experts 
as the statute authorizes to make the certificate of 
the plaintiff’s insanity. No allegation is made in 
the complaint of a defect of a proper request or in- 
formation, upon which they proceeded to examine 
the plaintiff and make their certificate, and none 
can be presumed. The physicians followed the 
forms of the law. Whether the reasons set forth 
by them in the certificate for their conclusion that 
the plaintiff was insane were sufficient or not is im- 
material. The presumption is that they set forth 
such reasons as in their opinion were sufficient, and 
such as appeared to them to be true in fact. But 
the complaint charges that the physicians made the 
certificate ‘without proper and ordinary care and 
prudence, and without due examination, inquiry 


and proof into the fact whether plaintiff was sane 
or insane.’ We think the physicians owed the 
plaintiff the duty of making the examination with 
ordinary care. Their duty must be measured by 
the trust which the statute reposes in them, and by 
the consequences flowing from its improper per- 
formance. They assumed the duty by accepting 
the trust. They are not judicial officers but medi- 
cal experts. They are not clothed with judicial 


/ immunity, and are chargeable with that negligence 


which attaches to a professional expert who does 
not use the care and skill which his profession, per 
se, implies that he will bring to his professional 
work. It is urged that the physicians are privi- 
leged by the statute, and that their certificates are 
privileged communications. Doubtless this is true 
if they discharge their duty with ordinary care, but 
in the absence of such care their privilege cannot 
protect them. Their privilege is that so long as 
they do their duty with the care and skill the stat- 
ute presumes and requires, they are not responsible 
to the plaintiff for the consequences, however harsh 
they may be, for in such a case the law afflicts the 
plaintiff; but when they do not use such care and 


| skill it is their personal negligence which afflicts 


him.” Learned, P. J., concurred in the result, and 
Ingalls, J., dissented as to the physicians in an 
elaborate opinion, observing among other things: 
‘‘Tt seems therefore but reasonable to conclude 
that the Legislature intended to confer upon such 
physicians powers exceeding those possessed by a 
mere expert, or by a physician in the ordinary 
treatment of a patient under a private retainer. It 
will be further perceived that such examination 
and the certificate issued thereupon are, by force of 
such statute, made the basis for the action of the 
judge or justice, whose approval of such certificate 
is by the statute required in order to continue the 
detention and treatment of such insane person be- 
yond five days. In the present case the certificates 
were presented to the defendant Gould, who was 
then recorder of the city of Albany, and approved 
by him April 15, 1887, and before the plaintiff “was 
arrested and committed as an insane person. It 
would seem that the certificates made by the de- 
fendants should also be regarded as_ privileged 
communications. They were intended for and 
actually constituted the basis upon which the re- 
corder acted. Perkins v. Mitchell, 31 Barb. 462. 
In that case Judge Emott, at page 466, remarks: 
‘To give to a statement made by a physician, 
which would otherwise be criminatory and libel- 
ous, a privileged character, he must not only utter 
it as a medical man but it must be made in the dis- 
charge of a duty and to a person who has, or is 
engaged in a corresponding duty in reference to 
the subject-matter.’ The learned justice cites, in 
support of the principle thus enunciated, Harrison 
v. Bush, 32 Eng. L. & Eq. 1738; Van Wyck v. Aspin- 
wall, 17 N. Y. 190. The doctrine thus stated seems 
applicable to the case under consideration, and to 
shield the defendants, Russell and O’Leary, from 
liability in this action, in which no malice is 








peace, good government, health and welfare of the 
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235.” 


In City of St. Louis v. Bell Telephone Co., Missouri 
Supreme Court, December 20, 1888, it was held 
that neither under its authority to regulate the use 
of streets, nor ‘‘ to license, tax and regulate ” vari- 
ous professions and businesses, nor the general wel- 
fare clause permitting the passage of all such ordi- 
nances, not inconsistent with the provisions of the 
charter or the laws of the State, as may be expedi- 
ent in maintaining the peace, good government, 
health and welfare of the city, its trade, commerce 
and manufacture, can the city of St. Louis regulate 
by.ordinance the tariff of charges of a telephone 
company. The court said: ‘‘ By the General Stat- 
utes of Massachusetts of 1860, page 167, it is pro- 
vided that the mayor and aldermen of any city may 
make rules and orders for the regulation of car- 
riages, and may receive one dollar annually for 
each license granted to a person to use a carriage 
in the city. Under this power it was held in Com- 
monwealth v. Gage, 114 Mass. 328, that a city might 
fix the compensation to be charged by hackney 
coachmen. This case would at first seem to furnish 
some authority for the claim made by the city in 
this case. Turning to other provisions of the 
charter we find that express power is given to es- 
tablish ferry rates; to fix the rates for carriage of 
persons, and of wagonage, drayage and cartage of 
property; to regulate the price of gas; and to regu- 
late and control railways within the city as to their 
fares, hours and frequency of trips. These express 
powers to fix prices, fares and charges in these 
specified cases are followed by no general words. 
With this specific enumeration of cases where the 
city may regulate the compensation to be charged, 
it impliedly appears that such a power was not in- 
tended to be given in other cases. This conclusion 
presents itself with more force when we see that by 
the clause before quoted the city has power to 
license, tax and regulate private carriages, omni- 
buses, carts, drays and other vehicles; so that the 
framers of the charter did not regard the power to 
license, tax and regulate sufficient to give the 
power to fix rates and charges. The power to 
regulate, it may be conceded, gives the city the 
right to make police regulations as to the mode in 
which the designated employment shall be exer- 
cised (1 Dill. Mun. Corp., § 358); but taking these 
charter provisions together, we think it would be 
going to an extreme length to say that they confer 
upon the city the power to fix telephone rates, If 
it has power to do this it may also fix the charges 
for telegraph services, and for the other designated 
services which are of a public character. We con- 
clude that the city has no power to pass the ordi- 
nances in question by reason of any of the charter 
powers before considered. This brings in the gen- 
eral welfare clause, which is in these words: 
‘Finally, to pass all such ordinances, not inconsist- 
ent with the provisions of this charter or the laws 
of the State, as may be expedient in maintaining the 


city, its trade, commerce and manufactures, and to 
enforce the same by fines,’ etc. Sometimes the 
power to enact ordinances is given in general 
terms, and in other cases there is a specific enu- 
meration of the powers. This difference, says Dil- 
lon, ‘is essential to be observed, for the power 
which the corporation would possess under what 
may be termed the ‘welfare clause,’ if it stood 
alone, may be qualified, or where such intent is 
manifest, impliedly take away, by provisions speci- 
fying the particular purposes for which by-laws 
may be made.’ 1 Dill. Mun. Corp. (8d ed.), § 315. 
Under a general power like the one now in ques- 
tion this court has held that the city may pass 
ordinances concerning vagrants, prohibiting per- 
sons from keeping open their places of business on 
Sunday, and prohibiting cruelty to dumb animals. 
St. Louis v. Schoenbusch, 95 Mo. 618, and cases 
cited. These matters are all within police regula- 
tion, strictly speaking, and naturally fall within 
the domain of municipal legislation and regulation. 
To say that under this general power the city may 
fix rates for telephone services would be going 
entirely too far. This conclusion is manifest when 
we consider that the charter points out with par- 
ticularity those cases in which the city may fix 
rates and charges.” 





MARRIAGE—LAND CONVEYED TO HUS- 
BAND AND WIFE— RIGHTS OF SURVI- 
VOR. 


KANSAS SUPREME COURT, DEC. 8, 1888. 
opinion. Principal opinion, ante, 85.) 


(Dissenting 


BAKER V. STEWART. 


Horton, C. J. At common law, where real prop- 
erty was conveyed to the busband and wife by deed, 
both husband and wife were seized of the estate thus 
granted per tout, et non per my (by the whole and not 
by a part) as one person, and not as joint tenants or 
tenants in common. The survivor became sole seized 
of the entirety of the estate. The reason why, under 
a conveyance to husband and wife, they did not take, 
either as joint tenants or tenants in common, was that 
they were, according to principles of the common law, 
incapable of so taking. The authorities fully sustain 
this statement of the reasons on which the common- 
law rule, prescribing the effect of a conveyance to hus- 
band and wife, is founded. Littleton, after stating the 
rule, says that ‘ the cause is, for that the husband and 
wife are one person in law.”’ 2 Co. Litt. 187a. Black- 
stone says, that ‘* husband and wife being considered 
as one person, they cannot take the estate by moieties, 
but both are seized of the entirety.’’ 2 Bl. Com. 182, 
Chancellor Kent says: ‘‘They are not properly joint 
tenants nor tenants in common; for they are but one 
person in law, and cannot take moieties.”’ ‘* This spe- 
cies of tenancy arises from the unity of husband and 
wife.’? 2 Kent Com. 132. So with the adjudged cases. 
They all proceed, not on any supposed intention of 
the parties to the conveyance, but on the sole ground 
of the incapacity of husband and wife, who are re- 
garded as orfe person in law, to take, ‘‘during cover- 
ture, separate estates in property which is conveyed 
to both of them.” Green v. King 2 W. Bl. 1211; Jacke 


THE ALBANY LAW JOURNAL. 


105 








son v. Stevens, 16 Johns. 115; Ames v. Norman, 4 Sneed, 
692; Barber v. Harris, 15 Wend. 617; Stuckey v. Keefe, 
26 Penn. St. 397; Rogers v. Benson, 5 Johns. Ch. 4387; 
Pollard v. Merrill, 15 Ala. 174; 4 Kent, Com. 362; 1 
Greenl. Cruise, 363, $§ 44, 45; 1 Thom. Co. Litt., note, 
p. 741; Bell Husb. & W. 396; Bredow’s Case, 1 Coke, 
193, note (Thom. & F. Ed.). In accordance with this 
view it has been held, and upon reasoning entirely 
conclusive, that husband and wife cannot, at common 
law, by any wordsinagrant to them during cover- 
ture, be made either joint tenantsor tenants in com- 
mon. Stuckey v. Keefe, 26 Penn. St. 897; Johnston v. 
Hart, 6 Watts & S. 819; Dias v. Glover, 1 Hoff. Ch. 71. 
Therefore the statement in the opinion that, under the 
rule of the common law, a deed might be executed to 
a husband and wife which would convey to them an 
estate in common, or in joint tenancy, is not only not 
admitted, but is against the great weight of authority; 
and I might say against all reported English cases but 
a single, one, upon which text-writers and one court, 
in attempting to defend estates in entirety, have built 
largely. See Stuckey v. Keefe, supra, and the authori- 
ties there cited. 

As a strong illustration that estates in entirety are 
not applicable to our society and institutions, I cite 
Dias v. Glover, supra. In that case the conveyance 
was made to ‘‘ J. C. and P. C., his wife, as tenants in 
common and in equality of estate, and not as joint 
tenants.’’ Notwithstanding the purpose and inten- 
tion of all the parties to the conveyance,it was decided, 
that under the common law, the conveyance was not 
permitted to have any operation in creating a tenancy 
in common. The words ‘‘as tenants in common’ and 
‘‘in entirety of estate, and not as joint tenants,’’ were 
rendered nugatory by the incapacity of the husband 
and wife, under the common law, to take as tenants 
incommon. One of my objections to establishing or 
recognizing estates in entirety in this State is that it 
is not in consonance with our laws that the intention 
of the parties to aconveyance to a husband and wife 
cannot have any operation. The adoption of estates 
in entirety determines the incapacity of husband and 
wife to take either as joint tenants or tenants in com- 
mon. 2 Kent Com. 182; 4 id. 362. 

There are citations in the opinion from Bishop, 
Washburn and Chancellor Kent attempting to support 
the rule that even at common law it is competent to 
make husband and wife tenants in common by proper 
wordsin the deed or devise by which theytake. The 
case of McDermott v. French, 15 N. J. Kq. 78, is also re- 
ferred to for the same reason. The citation from 
Bishop is based upon Wales v. Coffin, 18 Allen, 318, and 
the New Jersey case of McDermott v. French, supra, 
and one English case (Webb v. Russell, 3 Term R. 393) 
referred toin 1 Prest. Est. 132, and alsoin 2 Prest. Abst. 
41. The Massachusetts case decides ‘‘that, by com- 
mon law, a deed or devise to husband and wife cre- 
ates one indivisible estate in them both, and the sur- 
vivor of them, not because of their supposed incapac- 
ity to hold in moieties, but because, such being pre- 
sumed to be the intention of the parties, the law holds 
the estate to be limited accordingly.”’ 

This last conclusion of the decision is contrary to 
Blackstone and all the other common-law authorities. 
The English case in 2 Prest. Abst. 41 is the authority 
for the citation from Kent. Washburn gives as his 
authority the New Jersey case only. The New Jersey 
case is founded upon the citation from Kent and the 
English case in Preston. The assistant vice-chancel- 
lor, in Dias y. Glover, supra, very conclusively ques- 
tions the solidity of Mr. Preston’s opinion. He ob- 
serves: ‘It is true that Mr. Preston says (1 Prest. Est. 
132): ‘In point of fact, and agreeable to natural reason, 
the husband and wife are distinct and individual per- 
sons, and accordingly whenlands are granted to them 





as tenants in common, thereby treating them without 
any respect to their social union, they will hold by moi- 
eties, as other distinct and individual persons would 
do.’ Hecites 1 Iust. 187b only. I find nothing in the 
place referred to bearing upon this position, unless it 
be the rule laid down that if a man makes a lease to 
A., and to a baron and feme—that is, to A. for life, to 
the husband in tail, and to the feme for years—in this 
case it is said that each has a third part in respect to 
the severalties of their estates. In Mr. Prestou’s work 
on Abstracts (vol. 2, p. 41) be states this position more 
reservedly: ‘And evena husband and wife may, by 
express words (at least, s0 the law is understood) be 
made tenants in common, by a gift to them during 
coverture.’’? Therefore the citations from Bishop, 
Washburn, Kent and the New Jersey report are vir- 
tually based upon the single English case which is con- 
trary to all the English and common-law decisions, 
and is not held by Vice-Chancellor Hoffman as good 
authority. [fit be conceded that a conveyance can 
be made to husband and wife, under the common law, 
by proper words, so as to create them tenants in com- 
mon, then the reason on which the rule of an estate in 
entirety was founded has ceased to exist, and, there 
being no reason for the rule, such estate should not be 
adopted or recognized; ‘‘for,’’ says Blackstone, ‘‘ hus- 
band and wife being considered as one person in law, 
they cannot take the estate by moieties, but both are 
seized of the entirety per tout, et non per my.”’ 

Again, as one of the reasons for the recognition of 
estates in entirety, it is suggested in the opinion that 
such arule is beneficial to married women, because 
the life-tables show the expectancy of life for women 
is greater than for men of the same age and health. In 
this case, the wife, Mrs. Alice Baker, died before her 
husband, and it will be no satisfaction to her children 
to be informed that they are denied the right to in- 
herit any part of the estate their mother had in her 
property in her life-time, because, as a general rule, es- 
tates in entirety do not take away from married wo- 
men their rights or privileges. This denial of inherit- 
ance, in my opinion, is in conflict with chapter 33, 
Compiled Laws of 1885, being the act relating to de- 
scents and distributions. Section 28 of that chapter 
reads: ‘‘All the provisions hereinbefore made in rela- 
tion to a widow of a deceased husband shall be appli- 
cable to the husband of a deceased wife. Each is en- 
titled to the same rights or portion in the estate of the 
other, and like interests shall in the same manner de- 
scend to their respective heirs. The estates of dower 
and by curtesy are abolished.’’ And section 29 reads: 
‘“* * * Children of a deceased parent inherit in 
equal proportions the portion their father or mother 
would have inherited if living.’”’ See also the other 
sections of said chapter 33. But I do not accept the 
conclusion announced that estates in entirety are bene- 
ficial to married women on account of the life- tables. 
While some of these tables show that the expectancy 
of life for women, including married and single, is 
greater than that for men, all of the tables show that 
from the age of ten to thirty-five the female rate of 
mortality exceeds the male. 10 Chambers Encyclo- 
pedia, 2. It is also shown, by the experience of assur- 
ance offices, that, while female ainuitants are longer 
lived than male, female assured lives are no better. Id. 
The majority of women whoever marry are married 
before they reach the age of thirty-five, the greater 
number under thirty. Therefore the life-tables do not 
show conclusively that the expectancy of life for wives 
is greater than that for men. The ratio of male to fe- 
male mortality differs considerably at different ages. 
A very large number of decided cases are cited as sup- 
porting estates in entirety. These authorities how- 
ever are not to be accepted as conclusive in this State. 
First. The Constitution and statutes of Kansas are 
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more liberal than those of many States in recognizing 
the rights and privileges of women. Second. The 
courts generally have been very slow in conceding the 
wife to be the companion and equal of the hus- 
band, and entitled to enjoy equally with him the 
rights of property. 

Under the ancient doctrine of the common law, 
where estates in entirety originated, the husband and 
wife were not only one person in law, but the very be- 
ing or legal existence of the woman was suspended 
during the marriage, or at least was incorporated and 
consolidated into that of the husband, under whose 
wing, protection and cover she performed every thing, 
and is therefore called, in law French, a feme covert— 
femina viro cooperta ; and was said to be covert baron, 
or under the protection and influence of ker husband, 
her baron or lord; and her condition during her mar- 
riage was called her coverture. 1 Cooley Bl. (3d ed.) 
442. 

In this State a husband and wife are two independ- 
ent persons, and the husband has no more immediate 
interest or control over the property of the wife than 
any other person. Our system of marriage literally 
implies the equality of the husband and wife; the in- 
tegrity and individuality of each; the mutual obliga- 
tion in which love and duty find no bondage; the di- 
vision of labor, and the multiplication and sharing of 
happiness. ‘‘Marriage involves neither the assump- 
tion of indebtedness, nor the acquisition of property. 
A married woman may contract and be contracted 
with concerning her separate real and personal prop- 
erty; sell, convey and incumber the same; sue and be 
sued without reference thereto—in the same manner, 
and to the same extent, and with like effect, and as 
freely as any other person may in regard to his or her 
real or personal property. She may purchase prop- 
erty from her husband, perform labor and services on 
her sole and separate account. She has the same con- 
trol of her person and property as her husband. She 
has the same right as to the nurture, education and 
control of her children, and also the same rights in the 
possession of the homestead. Knaggs v. Mastin, 9 
Kan. 532; Tallman v. Jones, 13 id. 488; Going v. Orns, 
8 id. 85; Larimer v. Kelley, 10 id. 298; Butler v. Butler, 
21 id. 526. She may participate in all city elections, 
attend caucuses, nominate candidates, and vote for 
such persons and principles as her judgment dictates. 
In fact, in Kansas a woman is in nearly all matters ac- 
corded civil and political equality with man. She is 
not his servant, nor his slave.’’ State v. Walker, 86 
Kan. 811. See chap. 62, Comp. Laws 1885. Then again 
this court heretofore has been fearless in disregarding 
doctrines founded upon circumstances peculiar to 
England, but not applicable to the society and insti- 
tutions of this country. 

In Simpson v. Mundee, 3 Kan. 172, as far back as 
1865, this court wiped out the ‘‘indescribable myth”’ 
known as the *‘ English Vendor’s Lien,” although the 


great weight of authorities, under the common law, 


recognized and enforced it. 

In Norris v. Corkill, 82 Kan. 409, notwithstanding the 
numerous decisions of various States that the husband 
is liable for the torts of his wife, under the common 
law, this court held that, concerning the liberal pro- 
visions of the statutes regarding married women, the 
common-law rule was changed, and that the husband 
was not liable for slanderous words spoken by his 
wife. 

In Butler v. Butler, 21 Kan. 521, the writer of that 
opinion inclined to the belief, that notwithstanding 
the great weight of authority under the common law, 
a voluntary conveyance by a woman just prior to her 
marriage, without the knowledge of her husband, was 
not afraud upon his marital rights. This upon the 
ground that the rights and privileges of married wo- 








men have been so changed by the laws of the State 
from the common law that the reason for any such 
rule failed, and therefore the rule itself ceased. 

The case of Diver v. Diver, 56 Penn. St. 106, in which 
the opinion was written by Mr. Justice Strong, after- 
ward one of the justices of the Supreme Court of the 
United States, is strongly relied upon. That decision 
however is founded upon the case of Peltit v. Fretz, 33. 
Penn. St. 188, where the Married Woman’s Act of 
Pennsylvania is construed as not to give the wife the 
absolute right to dispose of her estate as a feme sole. 
To show that the Gecision is not applicable to our 
State, I merely quote a part of the opinion: ‘‘If the 
Married Woman’s Act of April 11, 1848, were literally 
interpreted, * * * we could not fail tosee that it 
would work a repeal of our old statutes of conveyanc- 
ing, which the Legislature had exhibited no intention 
to repeal; that it would change the law of actions; 
that it would expose wives continually to the hazards 
of barter and business, without that aid and protec- 
tion which the common law entitled her to receive 
from her husband; that it would dethrone him from 
the headship of the family, take ber thoughts and 
time from the care of the family, and introduce com 
fusion and discord, which would in their turn entail 
upon the public evils tenfold greater than those which 
the statute was intended to remedy. * * * The mar- 
riage relation is the foundation of our social organiza- 
tion. If weare not to stand by the ‘ancient land- 
marks,’ while the Legislature leaves them untouched ; 
if, taking the words of the enactment, we are to run 
them out into all possible constructions, however at- 
tenuated, and however remote from the great central 
idea—we shall substitute a judicial system of concu- 
binage in Pennsylvania for the common-law relation 
of marriage; forso soon as the material interests of 
the relation are severed at all points, and for all pur- 
poses, marriage will become a mere partnership of con- 
venience, to be formed and dissolved like other part- 
nerships when the partners think they can do better 
for themselves.’’ Therefore the decision of Diver v. 
Diver, when construed in connection with the decis- 
ion of Pettitt v. Fretz, supra, therein referred to, is no 
authority for this court to follow. 

This court, unlike the Pennsylvania courts, has 
never dwarfed or limited by construction the statutes 
respecting the rights of married women, for fear ‘‘that 
it would dethrone the husband from the headship of 
the family, take the thoughts and time of the wife 
from the care of the family, and introduce confusion 
and discord, which would in their turn entail upon the 
public evils tenfold greater than those which the stat- 
utes were intended toremedy.’’ Thestatute concern- 
ing the common law reads: ‘‘The common law, as 
modified by constitutional and statutory law, judicial 
decisions, and the condition and wants of the people, 
shall remain in force in aid of the general statutes of 
this State; but the rule of the commou law that stat- 
utes in derogation thereof.shall be strictly construed 
shall not be applicable to any general statute of this 
State; but all such statutes shall be liberally construed 
to promote their object.’’ Section 3, chap. 119, Comp. 
Laws 1885. 

In this State, as I have already shown, the statutes 
and decisions recognize the separate existence of the 
wife, her separate property, her separate contracts, 
and her separate suits. Therefore the nice distinction 
created in the ancient books of estates in entirety are 
not, in my opinion, in line with our constitutional and 
statutory law, judicial decisions, and the condition and 
wants of the people. In the language of the old Mas- 
sachusetts statute (1785, chap. 62): ‘‘ Tenancies in com- 
mon are more beneficial to the COMMonwealth and 
more in consonance with the genius of republics.’* In 
1 Swift Syst. 272, Judge Swift remarks that the odious 
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and unjust doctrine of survivorship was never adopted 
in his State. In my view I am supported by the decis- 
ions of many strong and able courts. 

In Cooper v. Cooper, 76 Lil. 57, it was said that ‘‘ un- 
der the legislation of this State, giving married wo- 
men the right to acquire property, and hold the same 
free from their husband’s control, the reason for the 
rule which holds that a conveyance to husband and 
wife makes them tenants by the entirety, with right 
of survivorship, has ceased to exist, and they will, in 
this State, take and hold as tenants in common.’’ 

In Hoffman v. Stigers, 28 Iowa, 302, it was held that 
‘under our law joint tenancies, and in entirety, are 
not favored, and a conveyance to two or more persons 
in their own right creates a tenancy in common, unless 
a contrary intent is expressed. And this rule, under 
our statute, applies to a conveyance, whether by judg- 
ment or deed, vesting the estate in a husband and wife 
jointly.’’ In the opinion in that case it was also said: 
“And as the courts in most of the States condemn en- 
tailments or perpetuities, 80 we do and should joint 
tenancies, or at least their common-law incident—the 
right of survivorship.”’ 

In Clark v. Clark, 56 N. H. 105, it was decided that 
tenancies by entirety became inoperative by the pas- 
sage of the act of 1860 in relation to married women. 


In that opinion it was said: ‘‘It appears that the tes- | 
| existed in that State, and that a devise made to hus- 


tator died in 1862, after the act in regard to the estates 
of married women took effect, whereby married wo- 
men, so far as their property not derived from their 


husbands was concerned, became practically endowed .| 


with the rights and subject to the liabilities of unmar- 
ried women. That mysterious joint tenancy, in which 
the subtle genius of the English real law so much de- 
lighted itself, where the tenants took not wer my et 
per tout, but by entireties, could no longer arise. The 
existence of a married woman, so far as her property 
is concerned, is no longer by our law merged in that 
of her husband; but she has become a separate being, 
endowed, so faras her separate estate is concerned, 
with the powers and subjected to the liabilities of un- 
married women.” 

In Walthall v. Goree, 36 Ala. 728, the syllabus reads: 
‘At common law, under a devise to husband and wife 
during coverture, the entire estate vested in both of 
them as one person, and on the death of either con- 
tinued in the survivor; but under the statutes of this 
State creating and regulating the separate estates of 
married women (Code, §8 1981-1997), such devise cre- 
ates the same estate in the parties as if it had been 
made before coverture. On the death of the wife in- 
testate, her undivided moiety descends to her heirs at 
law, subject to the statutory rights of her surviving 
husband during his life, and on the subsequent death 
of the husband the wife’s heirs become entitled to the 
possession of her undivided moiety.’’ In that opinion 
it was said: ‘Article 8, chapter I, title 5, part 2, of the 
Code relates expressly to separate estates of married 
women. Code, p. 380. The seventeen sections which 
compose that article embody the principles of a new 
policy with reference to married women, which was 
unknown to the common law. Smith v. Smith, 30 Ala. 
645. One of the principles embodied in the provisions 
of the Code here referred to is that the distinct ex- 
istence of the wife asa legal person is so far recog- 
nized as to enable her to take an estate separate from 
her husband. Code, §§ 1982, 1983,’ etc. 

In Whittlesey v. Fuller, 11 Conn. 337, I find the fol- 
lowing language: ‘‘ But it is said that although this 
estate has all the incidents of a joint tenancy, yet that 
the relation of husband and wife is such that they can- 
not receive an estate by moieties, but that each must 
be seized of the entirety, and of course that no part of 
the property so held can be conveyed by one of them. 
And that such is the doctrine of the English books 





cannot be doubted. Husband and wife cannot take by 


moieties, during the coverture, and he has no power to 
sevér the jointure, nor to dispose of any part of the 
land. * * * And the reason given is that husband 
and wite are one. If that were the real reason, it is 
very difficult to see why a deed to the wife would not 
be, in effect, a deed to the husband and wife, and vice 
versa. * * * Butin Connecticut we cannot learn 
that it was ever recognized as a law of our State. On 
the contrary, so far as we are informed, deeds or de- 
vises of lands to husband and wife have been con- 
sidered as vesting the estate conveyed in the same 
mauner as to other persons. The wife having a sepa- 
rate existence, so as to be able to take by a deed to her- 
self, her identity has not been considered as destroyed, 
from the fact that the conveyance was to her and to 
her husband, by one and the same instrument. Es- 
tates have been, as we believe, frequently, and, so far 
as we are informed, uniformly, settled upon that prin- 
ciple; and although no adjudged case has been shown 
upon this subject, this practical construction is in such 
strict accordance with the common understanding, so 
conformable to the simplicity of our practice, and to 
the general principles of our law, and bas been so long 
acquiesced in as to afford high evidence of the ques- 
tion having been settled by the highest authority.”’ 
In Ohio it was held, in 1826, that joint tenancy never 


band and wife give them the rights of tenancy in com- 
mon. The court, in speaking of joint tenancy says: 
‘The reasons which give rise to this description of es- 
tate in Kngland never existed with us. The right of 
survivorship is not founded in principles of natural 
justice, nor in any reason of policy applicable to our 
society and institutions; but, on the contrary, it is ad- 
verse to the understandings, habits and feelings of the 
people.”’ Sergeant v. Steinberger, 2 Ohio, 3805. 

Tu Penn v. Cox, 16 Ohio, 30, it was held that the doc- 
trine of survivorship did not apply where the land had 
been sold to the husband and wife, and that the act 
regulating descents and distributions embraced the 
whole subject of descents, and was intended to pro- 
vide for all cases. Wilson v. Fleming, 15 Ohio, 68. 

In Meeker v. Wright, 76 N. Y. 262, it was decided that 
‘< where, since the passage of the act of 1860 concern- 
ing the rights and liabilities of husband and wife, lands 
have been conveyed to the husband and wife jointly, 
without any statement in the deed as to the manner 
in which the grantee shall hold, they are tenants in 
common.’’ Subsequently, in Bertles v. Nunan, 92 N. 
Y. 152, that decision was overruled by a divided court. 
The reasons however given for that decision do not 
apply in this State; for in the opinion it is stated, that 
under the statutes of New York, ‘‘the ability of the 
wife to make contracts is limited. Her general en- 
gugements are absolutely void, and she can bind her- 
self by contract only, as she is expressly authorized to 
do so by statute. A husband still has his common-law 
right of tenancy by the curtesy. 

Although section? of the act of 1860 authorizes a 
married woman to maintain an action against any per- 
son for an injury to her person or character, yet we 
bave held that she cannot maintain an action against 
her husband for such an injury; and so it was held, 
notwithstanding the acts of 1848, 1849 and 1860, that 
the common-law disability of husband and wife grow- 
ing out of their unity of person to convey to each other 
still existed. White v. Wager, 25 N. Y. 888; Winans 
v. Peebles, 32 id. 423; Meeker v. Wright, 76 id. 262, 270. 
It is believed also that the common-law rule as to the 
liability of the husband for the torts and crimes of his 
wife are still substantially in force.”’ See to the ¢on- 
trary the decisions of this court already quoted, and, 
among others, Norris v. Corkill, supra. 

It is claimed however that some of the decisions 
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favorable to the view I maintain are not in point, be- 
cause of express statutes concerning joint tenancy aud 
tenancy in common. If I read these decisions cor- 
rectly, several of them are made solely upon the 
ground that the statutes giving to the wife her sepa- 
rate property rescind or abrogate the rule that a con- 
veyance to husband and wife makes them tenants by 
the entirety, with right of survivorship. Further than 
this, it has been expressly decided by courts adopting 
estates in entirety that statutes abolishing joint ten- 
ancy have no application to a joint estate of husband 
and wife, or an estate in entirety. Diver v. Diver, supra. 
In that case it was said: ‘‘ Nor does theact of March 
. 81, 1812, which abolished survivorship among joint ten- 
ants, apply to such an estate (in entirety), for it is not 
a joint tenancy.’’ 

In Marburg v. Cole, 49 Md. 402, which is a decision 
sustaining estates in entirety, it wassaid: ‘‘The Code, 
article 49, section 12, being the codification of the act 
of 1822, chapter 162, provides that no instrument of con- 
veyance shall be construed to create a joint tenancy, 
unless it is expressly provided that the property shall 
be held in joint tenancy. But, as we have seen, the es- 
tate conveyed to husband and wife in a deed like the 
one before us is not to them as joint tenants at the 
common law, and hence the statute just referred to 
does not affect or apply to such an estate as that con- 
veyed to husband and wife. This has been expressly 
so held by this court in the case of Craft v. Wilcox, 4 
Gill, 504. Similar statutes to our own exist in a large 
number of the States of the Union, converting joint 
tenancies at the common law into tenancies in com- 
mon, except where, in the instrument, it is otherwise 
expressly declared, and the invariable construction has 
been that thev do not apply to or affect the peculiar 
estate taken by husband and wife under a deed to 
them jointly.’’ 4 Kent Com. 362. Therefore, if the 
decisions adopting or sustaining estates in entirety are 
to be followed, the various statutes referred to in the 
opinion concerning joint tenancy and tenancy in com- 
mon cannot have much force, because estates in en- 
tirety are founded upon the incapacity of the husband 
and wife to take separately, or by moieties,’and in these 
statutes estates in entirety are not expressly stated. 
If the doctrine of estates in entirety be the proper one, 
then the statutes referring to conveyances made to 
two or more are not applicable to estates in entirety, 
because those estates are also founded upon the doc- 
trine that husband and wife are one in law, and one 
only. Therefore conveyances to two or more do not 
apply to aconveyance made to husband and wife, if 
they are only one inlaw. Again, at common law, the 
right to control the possession of the estate of the wife 
under such a conveyance, during their joint lives, is in 
the husband, as it is when the wife,is sole seized. The 
husband, by that law, has, during coverture, the usu- 
fruct of all the real estate which his wife hay in fee- 
simple, fee-tail, or for life. So also under the common 
law the husband has the right to make a lease of the 
estate conveyed in fee to him and his wife, which will 
be good against the wife during coverture, and will 
fail only in the event of his wife surviving him. This 
view of the common law is stated by Mr. Chief Justice 
Nelson in Barber v. Harris, 15 Wend. 616. Where a 
deed of real estate is made to the husband and wife, 
*‘each is seized of the entirety; but, being one person, 
there can be no moiety or separate estate between 
them, and the husband therefore cannot forfeit or 
alien the estate, because the whole of it belongs to the 
wife as wellastohim. * * * During thelife of the 
hasband he undoubtedly has the absolute control of 
the estate of the wife, and can convey or mortgage it 
for that period.’’ 

Mr. Chief Justice Beasley, in Washburn v. Burns, 34 
N. J. Law, 18, announces the doctrine to be, “ when an 


estate in land is vested in husband and wife as an en- 
tirety under the common law, the husband is entitled 
to the use and possession of the property during the 
joint lives of himself and wife. During this period, 
the wife has no interest in or control over the prop- 
erty.’’ See also Pray v. Stebbins, 141 Mass. 219; Top- 
ping v. Sadler, 5 Jones (N. C.) 357; Jones v. Strong, 6 
Ired. 357. 

This view of the matter is contrary to the decision 


| in Diver v. Diver, supra; but that decision upon the 


power of the wife to use and possess the property con- 
veyed to her and her husband, during coverture, is in 
conflict with the majority of decisions recognizing es- 
tates in entirety. If we are to follow precedent in 
preference to principle, and adopt the old law of Great 
Britain concerning estates in entirety, it seems to me 
that the weight of authority should also be followed 
to the effect that the wife has no interest or control 
over such estate during the joint lives of herself and 
husband. The ancient theory that husbaud and wife 
are one person in law, and only one, in view of our s0- 
ciety and institutions, is, in my opinion, a mere fiction 
or myth, without any substance or reason, which it is 
useless and illogical to perpetuate. If husband and 
wife, in taking, holding and possessing property, are 
two persons, instead of one only, as our Constitution 
and laws recognize, and if husband and wife can take 
the estate by moieties, as our laws permit, then the rea- 
son for the existence of an estate in entirety has 
wholly ceased, and such estates should not be recog- 
nized in this State. Such an estate was called “an 
oasis in the desert of the common law,’ when that 
law conferred wealth and power upon the husband, 
and poverty and dependence upon the wife. But in 
the condition of things under our Constitution, laws 
and society, the excuse or reason for such estates is 
not to me apparent. 

For the foregoing reasons I wholly dissent from the 
views expressed in the opinion, and also dissent from 
the judgment rendered. IJ think Frank A. Baker and 
Alice Baker, his wife, were tenants in common, and 
not tenants in entirety, of the premises conveyed to 
them by Joshua Baker on November 28, 1877, and 
therefore that the judgment of the trial court should 


be affirmed. 
—_—____4____. 


SALE—WHEN TITLE PASSES—PAYMENT OF 
PRICE. 


MARYLAND COURT OF APPEALS, DEC. 14, 1888. 


—_— 


FARMERS’ PHOSPHATE Co. v. GILL. 


Defendant's assignors made acontract with plaintiff for the 
purchase of a cargo of about 500 tons of phosphate, ** de- 
livered alongside buyers’ vessel’ at a given price per ton, 
‘*Rock guarantied sixty per cent bone phos. of lime on dry 
basis; should rock run below sixty per cent, proportionate 
allowance to be made.” The rock was to be weighed as 
landed, by sworn weigher, at seller’s expense, and paid 
for by note, or by cash onarrival. The buyers chartered 
a vessel to bring the cargo, paying the freight therefor, 
and upon the completion of the vessel’s loading the mas- 
ter executed a bill of lading, receipting for the cargo from 
the seller to be delivered to the buyers or their assignees, 
which was indorsed by the seller ‘‘ Delivered to the order 
of [the buyers]”’ and delivered to them. The buyersalso 
had the cargo insured for their benefit. Upon the arrival 
of the cargo it was weighed and delivered to the buyers, 
who made an assignment for the benefit of creditors be- 
fore the price was paid by note or cash. Held, in trover 
by the seller, that title passed upon delivery on board the 
buyers’ vessel. 


PPEAL from Superior Court of Baltimore city. 

Trover. Judgment for defendant, and plaintiff 

appeals. Argued before Miller, Irving, Bryan and 
McSherry, JJ. 
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Fielder C. Slingluff, for appellant. 


William A. Fisher, William C. Bruce and D. K. Este 
Fisher, for appellee. 


Mruuer, J. Onthe 4th of June, 1887, the firm of 
Lymington Bros. & Co., of Baltimore, manufacturers 
of fertilizers, made an assignment of all their prop- 
erty to Mr. John Gill for the benefit of their creditors, 
and the question in this case is whether a cargo of 
South Carolina river rock phosphate passed to the as- 
signee under this assignment. The question is raised 
by an action of trover brought by the Farmers’ Phos- 
phate Company, the vendor of the Lymingtons, against 
Mr. Gill, their assignee, for the conversion of this 
property. The facts essential to be stated, and about 
which there seems to be no dispute, are as follows: 
The contract of sale, madein Baltimore on the 15th of 
February, 1887, by Mr. Cottman, who was the broker 
for both vendor and vendee, is in these terms: 


“Sold to Mess. Lymington Bros. and Co., for ac- 
count of Farmers’ Phosphate Co., a cargo of about five 
(500) hundred tons undried river rock phosphate, de- 
livered alongside buyers’ vessel at Dale’s creek at $4.50 
per ton 2,240 tbs.; for delivery Jatter part this month 
orlst of March, 1887. Rock guarantied 60 per cent 
bone phos. of lime on dry basis. Should rock run be- 
low 60 per cent, proportionate allowance to be made. 
Rock to be weighed here as Janded, by sworn weigher, 
atseller’s expense. Payable by note to buyers’ order 
at four (4) months from date of bill of lading, adding 
interest, or by cash on arrival here. 

“J. H. CoTTMAN.”’ 


The Lymingtons then, on the 12th of March, 1887, 
chartered a vessel to bring this cargo to Dale’s creek, 
Coosaw river, S. C., to Baltimore, the charterers pay- 
ing freight, etc. The vessel arrived at Dale’s creek the 
latter part of April, and completed the loading of her 
cargo on or before the 7th of May. On this last-men- 
tioned day the master made outa bill of lading, whereby 
he acknowledged the receipt of the cargo from the 
Farmers’ Phosphate Company, to be delivered at Bal- 
timore ‘‘unto Lymington Bros. and Co., or to their 
assignees.’’ This the master delivered to the phos- 
phate company, who indorsed it, ‘“‘ Deliver to the or- 
der of J. H. Cottman’’ (the brother who effected the 
sale), and he indorsed it ‘‘ deliver to the order of Ly- 
mington Brothers and Co.,”’ and delivered it to them on 
the 14th of May, one week after its date. It also ap- 
pears that the Lymingtons insured the cargo for their 
own benefit. 

The vessel arrived at Baltimore on the 24th of May, 
and immediately commenced discharging her cargo at 
the wharf of the Lymingtons, they having paid the 
freight thereon. As the discharge proceeded the rock 
was weighed, and there was also an analysis of it 
made by achemist which showed that it was above 
the standard fixed by the contract. The discharge 
was completed on the 31st of May, and on the same day 
Cottman made and sent to the Lymingtons a bill for 
the phosphate. Not receiving any reply for several 
days, he telephoned them on the morning of the day 
on which they had executed their assignment, to know 
whether they were going to pay for the cargo in cash 
or by note, and received a reply that they had some- 
thing to say tohim on the subject. He immediately 
went to their office, and was surprised to learn they 
had made an assignment. He then asked them to 
give him their note for the cargo, but they declined 
to do this, as they did not think it would be right for 
them to do so after they had assigned their property 
for the benefit of all their creditors. Subsequently, 
on the 9th of June, the phosphate company, by their 
counsel, made demand on Mr. Gill, the assignee, for 
the property, and on the following day the Lyming- 





tons wrote and mailed aletter to thecompany, inclos- 
ing their note for the cargo, made out in accordance 
with the terms of the contract of sale; but the com- 
pany, declining to receive this note, returned it* to the 
assignee, and brought this action of trover. 

Upon these facts the question is, was the title to 
this property vested in the Lymingtons when they exe- 
cuted their assignment, or was it still in the phos- 
phate company, the vendor? The question is an in- 
teresting one, and has been exceedingly well argued. 
On the part of theappellant company itis contended 
that by the terms of the contract the sale is condi- 
tional, and that no title vested in the buyer because 
the condition of paying by note or in cash bad not 
been complied with or waived. On the other hand, 
counsel for the appellee deny that such is the proper 
construction or effect of the contract, and contend that 
the title passed by delivery of the cargo on board the 
buyers’ vessel at Dale’s creek, and if not by such de- 
livery alone, it clearly did when accompanied or fol- 
lowed by insurance for the buyers’ benefit, and trans- 
mission to them of the bill of lading. We think the 
law is well settled that where a buyer purchases or or- 
ders a specific quantity of goods to be shipped to him 
from a distant place, and the seller segregates and ap- - 
propriates to the contract the specified quantity by de- 
livering them toa vessel designated by the buyer, or 
in the absence of such designation, to a common car- 
rier, the mere fact that the contract contains a stipu- 
lation that they are to be paid for by note or in cash, 
on arrival, does not prevent the title from passing, or 
make either payment or arrival a condition precedent 
thereto. In such case the goods become the property 
of the vendee, and are at his risk from the time they 
are put aboard the vessel. Magruder v. Gage, 33 Md. 
344; Appleman v. Michael, 43 id. 281; Dutton v. Solo- 
monson, 3 Bos. & P. 584; Frugano v. Long, 4 Barn. & 
C. 219; Alexander v. Gardner, 1 Bing. N. C. 671. In 
the case last cited there was a stipulation in the con- 
tract that that the goods were to be paid for ‘‘ bya 
billat two months from the date of landing.’ The 
goods were shipped from Sligo, in Ireland, to London, 
and while in transit were Jost or damaged by ship- 
wreck. Inanaction by the vendor against the vendee 
for goods bargained and sold, this term of the con- 
tract was relied on by the defendant; but Tindal, C. 
J., said ‘* the object of that stipulation was merely to 
fix the time of payment, and not to make the landing a 
condition precedent,” and added that for that point it 
is enough to refer to the decision in F'ragano v. Long. 
Tn this view all the other judges concurred. If there- 
forethere was nootherstipulation in the contract the 
case would be freefrom difficulty. But there are two 
other clauses introduced for the purpose of ascertain- 
ing the exact amount to be paid by the vendees. The 
first stipulates that the cargo shall be weighed in or- 
der to find out the number of tons to be paid for at the 
stipulated price, and the second requires its quality 
to be ascertained. As to the latter provision it must 
be noticed that it gives the vendees no right to reject 
the rock ifit did not come up to the prescribed stand- 
ard, but simply secures to them a proportionate abate- 
ment in the price if it fell below it. Whatthen isthe 
effect of these stipulations on the transfer of title? 
This presents the only real difficulty in the case. 
Where the agreement is for the sale of goods, and also 
for the performance of other things, it becomes import- 
ant to ascertain whether the performance of any of these 
things is meant to precede the vesting of title or not. 
This is a question of the construction of the agree- 
ment, and it may often happen that the parties have 
expressed their intention in a manner that leaves no 
room for doubt. When however they have not done 
so in express terms, the intention must be collected 
from the whole agreement,and for this purpose (as 
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stated by Lord Blackburn in the recent edition of his 
book on Sales) the English courts have since the be- 
ginning of the present century adopted two rules of 
. construction, both derived from the civil law. The 
first is, that where by the agreement the vendor is to 
do any thing to the goods for the purpose of putting 
them into that state in which the purchaser is to be 
bound to accept them, or as it is sometimes worded, 
intoa ‘‘ deliverable’’ state, the performance of those 
things shall (in the absence of circumstances indicat- 
ing acontrary intention) be taken to be a condition 
precedent to the vesting of the property. The second 
is that where any thing remains to be done to the 
goods for the purpose of ascertaining the price, as by 
weighing, measuring or testing the goods where the 
price is to depend on the quantity or quality of the 
goods, the performance of these things also shall bea 
condition precedent to the transfer of the property, 
although the individual goods be ascertained, and 
they are ina state in which they ought to be accepted. 
The learned author approves the first rule, but sug- 
gests that the second was hastily adopted from the 
civil law, without adverting to the great distinction 
made by the civilians between a sale for a certain 
price in money and an exchange for any thing else; a 
distinction which is not recognized by the English 
law. He remarks that in general, weighing, etc., 
must from the nature of things be intended to be done 
before the buyer takes possession of the goods, but 
that is quite a different thing from intending it to be 
done before the vesting of the property; and he inti- 
mates very strongly that in his judgment this second 
rule has no foundation inreason. 2 Blackb. Sales (2d 
Eng. ed.), 127, 128. The view thus takén by Lord 
Blackburn is supported by the very vigorous opinion 
of Cockburn, C. J.,in Martineau v. Kitching, L. h., 7 
Q. B. D. 449, in which he declared he would not give 
way to a rule which appeared to him to militate 
against principle and to be inconsistent with common 
sense and convenience; and he insisted that if you 
can gather from the whole circumstances of the trans- 
action that the buyer and seller intended that the 
property should pass and the price should be after- 
wara ascertained by measuring or weighing, there is 
nothing in principle, in common sense, or practical 
convenience to prevent that intention from having 
effect. The other judges did not dissent, but thought 
the case before them could be decided on other terms 
of the contract, without determining whether there 
was any inexorable rule of law that the property will 
uot pass where the price or amount to be paid remains 
to be ascertained by weight or measurement. 

In this country Mr. Newmark, in his recent work 
on Sales of Personal Property, after stating the Eng- 
lish rule, subjects it to the qualification that it applies 
in cases where there is no evidence tending to show 
the intention of the parties to make an absolute and 
complete sale without performance of the acts of 
weighing or measuring. Newm. Sales, § 74. 

We have also American decisions, by courts of the 
highest authority, which hold broadly that the per- 
formance of these acts, where provided for in the con- 
tract, is not essential to the transfer of title. Such, as 
we understand it, is the decision of the Supreme Court 
in Leonard v. Davis, 1 Black, 476. In that case there 
was a sale by written contract of a large quantity of 
pine logs lying in and near a boom, which it was sup- 
posed would make about 1,444,000 feet of lumber in 
board measure. The contract specified one price per 
thousand for those logs that were afloat in the boom, 
and another for those on the bank and in the marsh 
near the boom. It was alsoa part of the contract that 
the logs should be counted, measured and sealed by 
the boom master. The suit was by the vendors against 
the vendees upon this contract for the purchase-money 


of all the logs. Thecourt below instructed the jury 
that the contract was executory, and that the title did 
not pass until the logs had been measured; but the 
Supreme Court reversed this ruling, and held that it 
was a sale without condition, that the measurement 
was simply to ascertain the amount to be paid by the 
vendees, and that the title to the logs passed to them 
as soon as the contract was signed and there had been 
a symbolical delivery thereunder. 

Again in Hatch v. Oil Co., 100 U. S. 135, the same 
court reiterated the doctrine, that where it appears 
that there has been a complete delivery of the 
property in accordance with the terms of the sale, 
the title passes, although there remains something to 
be done in order to ascertain the total value of the 
goods at the rate specified in the contract. 

To the same effect are the New York cases of Cro- 
foot v. Bennett, 2. N. Y. 258, and Burrows v. Whitaker, 
71 id. 299. But taking the rule with the qualification 
stated in Newmark on Sales,. we find in this case 
abundant evidence to show that it was the intention 
of the parties that the title should pass before the 
goods had been weighed and tested in Baltimore. The 
buyers chartered a vessel to bring the cargo from South 
Carolina to Baltimore, insured it for their own bene- 
fit, and became responsible for the freight. But what 
is more important and more significant, as indicating 
the intention of the vendor company, they had a bill 
of lading made out by the master as soon as the vessel 
was loaded at Dale’s creek, stating on its face that the 
cargo was to be delivered to the vendees or to their 
assigns, and procured the same to be delivered to the 
Lymingtons within a week from its date. 

Now it may be true that the transmission of a bill 
of lading may not in all cases be absolutely conclusive 
of title as between vendor and ‘vendee, or consignor 
and consignee, yet the implication is almost irresisti- 
ble that the motive of the vendor, when the bill is 
taken in the name of the vendee, is to vest title in the 
latter, free from all conditions. Key v. Cotesworth, 7 
Exch. 595, and note. 

As a general rule a bill of lading operates as a trans- 
fer of the property to the party in whose favor it is 
drawn, and to whom it isdelivered. Citation of au- 
thority on this point is unnecessary. If the vendors in 
this case had wished tu prevent the property from 
passing, and to retain the right to deal with it after 
shipment and while in transitu, they should by the bill 
of lading have made the cargo deliverable to theirown 
order, and have forwarded the same to an agent of their 
own, with directions to retain it until the cargo had 
been finally delivered, weighed, tested and paid forin 
Baltimore. Hx parte Banner, 2 Ch. Div. 288. But this 
they did not do, and all the circumstances of the trans- 
action showit was the intention of both parties to 
have the cargo become the property and be at the risk 
of the vendees from the moment it was put on board 
the carrying vessel. In fact it was for the manifest 
interest of the vendors that this should be the case, 
for if the cargo had been lost by shipwreck of the ves- 
sel they could have made the vendees responsible 
therefor in an action for goods bargained and sold, 
and there would have been no insuperable difficulty 
in the way of their recovery. 

Upon the whole case therefore our opinion is that 
this cargo became. the property. of the Lymingtons 
from the time it was delivered on board their vessel at 
Dale’s creek, and consequently passed under their 
deed of assignment. The case is unlike that of a sale 
‘* for cash on dejivery,’’ considered in Powell v. Brad- 
lee, 9 Gil. & J. 220, and we think itis also distinguish- 
able in material facts and circumstances from that of 
Whitney v. Haton, 15 Gray, 225, so much relied on by 
counsel for the appellant. It follows therefore from 
the undisputed facts of the case that this action can- 
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not be maintained, and consequently there has been 
no ruling prejudicial to the appellant made by the 
court below in its action upon the prayers. 

Judgment affirmed. 


————————EE 


MARRIAGE—ANTE-NUPTIAL AGREEMENT 
—CONSTRUCTION—DOWER. 


INDIANA SUPREME COURT, DEC. 11, 1888. 


McNortt v. McNotTT. 


An ante-nuptial agreement in writing between parties own- 
ing real and personal property, the wife having a life-es- 
tate in land, reciting the contemplated marriage, and stip- 
ulating that the survivor should take no interest in the es- 
tate of the deceased consort by descent or otherwise, but 
that the estate should ‘‘ descend to the heirs the same as 
it would if they had not married,’’ bars the widow from 
claiming any interest in her deceased husband’s estate. 


1 rang from Circuit Court, Clinton county; A. B. 
Paige, J. Action to recover possession and 
quiet the title of land. 


J.C. Suit, R. P. Davidson, S. O. Bayless, W. H. 
Russell and F. F. Moore, for appellant. 


Samuel H. Doyal, Perry W. Gard, James V. Kent 
and John W. Merritt, for appellees. 


Exuiotr, J. There is evidence that a written 
ante-nuptial contract was executed between the ap- 
pellant and her husband, Henry G. McNutt, since de- 
ceased, and that the writing was destroyed by her. 
This is the evidence upon which the trial court acted, 
and we cannot disregard its decision upon this ques- 
tion of fact. There is alzo evidence that the contract 
was in these words: ‘‘Article of agreement this day 
entered into by and between the said Henry G. Mc- 
Nutt and Eva McBride, both of Clinton county, State 
of Indiana. Whereas, the said Henry G. McNutt and 
Eva McBride contemplate marrying each other, and 
have both been married before, and have separate es- 
tates, and have children by such former marriages, it 
is therefore contracted and agreed by the said Henry 
G. McNutt and Eva McBride that the survivor of 
either shall take and hold no interest, or part of inter- 
est, by descent or otherwise, but the estate, both real 
and personal, shall descend to the heirs, the same as it 
would if they were not married.”’ 

We must take as conclusive the finding of the trial 
court upon questions of fact wherever it is supported 
by the evidence; and it is only a waste of time to ar- 
gue inthis court that the decision of the trial court is 
wrong because the weight of evidence is against it. 
Eva McNutt was a widow, and Henry G. McNutt a 
widower, when this contract was executed. Both 
were of mature age, and both had children by their 
former marriages. The former wasthe owner of 172 
acres of land, which came to her from her first hus- 
band, and Henry G@. McNutt was also the owner of 
real property. What personal property the appellant 
had does not appear. The contract does not, in for- 
mal terms, recite that a consideration moved from the 
prospective husband to the intended wife, but it does 
show that it was made in contemplation of marriage, 
and that each released to the other all interest in each 
other’s property. Here there were two elements of 
consideratiou—marriage, and the release of a right, 
which but for the release, would flow from the con- 
summated marriage. These elements of consideration 
were both of the class valuable. If the contract is to 
be judged by the ordinary rules of law, then there can 
be no possible doubt that on its face it imports a suffi- 
cient consideration, since a consideration fixed by the 
parties is by the courts deemed a sufficient one; for 


the courts will not, in the absence of fraud or mistake, 
substitute their judgment for that of the contracting 
parties. Wolford v. Powers, 85 Ind. 294. If the con- 
tract could be regarded as within the general rule, 
there would be no difficulty in disposing of the case, 
for there are two distinct elements of consideration 
embodied init; but the difficulty arises upon the point 
made by the appellant that a contract of this charac- 
ter requires a consideration which the court can affirm 
is equal to the dower right of a wife. In support of 
their position, counsel refer us to the cases of Curry 
v. Curry, 10 Hun, 368; Gould v. Womack, 2 Ala. 83; 
Power v. Sheil, 1 Moll. 296; and to 4 Kent Com. (12th 
ed.) 56, note a; 1 Bish. Mar. Wom., § 247; and 3 Redf. 
Wills, 381. There is however much conflict in the au- 
thorities. The weight is strongly against the appel- 
lant. Many of the modern cases hold, that even where 
the wife has no estate of her own, the marriage is of 
itself a consideration sufficient to support the contract 
of the prospective wife not to claim any interest in 
the lands of the husband. Mr. Schouler clearly marks 
and defines the distinction—a distinction lost sight of 
in some of the cases—between a post-nuptial and an 
ante-nuptial agreement, shows that both classes are 
included within the general term ‘‘marriage settle- 
ments,” and says: ‘‘In ante-nuptial marriage settle- 
ments, or what are called ‘marriage settlements,’ the 
marriage affords a sufficient consideration.’’ Schoul. 
Dom. Rel, pt. 2, chap. 13. This is a just deduction 
from what Mr. Bishop calls ‘“‘the better authorities.’ 
But we are not dealing with a case in which the pro- 
spective wife was without property of her own. She 
was the owner of 172 acres of land, acquired from her 
first husband. It is true that she did not own the fee, 
since by force of curstatute the second marriage cut 
down her estate to one for life. Mathers v. Scott, 37 
Ind. 803; Teter v. Clayton, 71 id. 237. But while she 
did not have a fee in the land acquired from her first 
husband, she did have an estate for life. Indeed she 
had something more; she nad an estate for life, witha 
qualified right of alienation and a possible fee. Rev. 
Stat. 1881, § 2484; Bryan v. Uland, 101 Ind. 477. 

It cannot therefore be said that she was not the 
owner of property, since she had at least a freehold 
estate. We know that the prospective husband 
yielded nothing, except the right that might have 
grown out of a possible fee, and weconcur to a great 
extent in the view of appellant’s counsel that he 
yielded no then present right in the property of his 
wife. Prima facie at least, he could not have taken 
any estatein her land at her death, since upon the hap- 
pening of that event the children by the first husband 
would take by descent. While the argument of coun- 
sel establishes the proposition that the husband parted 
with no present or vested rights in the land of the 
wife, it does not prove that the appellant had not 
property of her own. The question therefore is, not 
what is the rule where the prospective wife is without 
an estate of her own in land, but what is the rule 
where she is the owner of at least a freehold estate? 
Our judgment is that where the prospective wife is 
the owner of land in her own right, and there is no 
fraud, and nothing making the contract unconscion- 
able, the courts will not strike it?down. Here there 
was no fraud. The parties were of mature years. The 
subject had been long under consideration. There 
was deliberation; not haste. There is nothing uncon- 
scionablein the contract. It was no more than equit- 
able that the prospective husband should, at the time 
he made the contract, provide that his estate should 
go to his children by a former wife. It is indeed diffi- 
cult to find any principle upon which courts can set 
aside contracts made in good faith, with due delibera- 
tion, and by persons of mature age, even though that 
contract be one between a man and a woman contem- 
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plating marriage. It is stretching, as many of the au- 
thorities suggest, the power of the courts a great ways 
to declare that a man and a@ woman may not, even 
though the latter has no estate of her own, make their 
own contracts. In earlier ages there was perhaps some 
reason for the old English law rule, for women were 
not educated then asnow, and were far more under 
the dominion of the men than in theseages. The rea- 
son for the rule has failed, and where the ‘ reason 
faileth the rule faileth.” 

But whatever may be the rule where the woman has 
no estate of her own, it is different, and it ought to be 
different, where she hasin her own right a freehold 
interest in land. An illustration will, we believe, 
prove our conclusion. Suppose the woman’s freehold 
estate to be of great value, yielding an annual income 
of $10,000, why should courts in such a case interfere, 
and annul an ante-nuptial contract made and acted 
upon in good faith? Upon what imaginable ground 
of public policy could such an interference be justi- 
fied? If she does not own an estate in land, and if 
there is no fraud, and nothing unconscionable, she 
should be allowed to judge for herself whether the 
marriage is of itself a sufficient consideration; and 
courts should not, after the husband’s death, substi- 
tute their judgment for hers. The truth is, it is ex- 
ceedingly difficult to imagine why, in any case where 
there is no fraud, courts should displace the judgment 
of contracting parties and substitute their own. No 
personsin the world can so well and so justly judge as 
the contracting parties themselves, and it is only in 
the strongest and clearest cases that courts should dis- 
regard their judgment, and never where there is nei- 
ther positive wrong nur fraud. The authorities sus- 
tain our conclusion. 

The case of Jacobs v. Jacobs, 42 Iowa, 600, is very 
like the present, and we quote from the opinion in 
that case: ‘‘It is claimed however that the contract is 
unreasonable, and without sufficient consideration, 
and therefore ought not ina court of equity tobe en- 
forced. The law always looks upon marriage as acivil 
contract, and this marriage seems to have been purely 
a business transaction. So far as appears the contract 
was freely and voluntarily entered into, without any 
fraud orimposition. One of the parties was a crip- 
pled widower, sixty-two years old, with eleven chil- 
dren, and real estate worth $12,000; and the other a 
widow, with three children, forty acres of land, and 
$700 or $800 in money. They were willing to marry, 
but each wanted the sole control of his or her own 
property, and to transmit it to his or her children.” 
In concluding its observations on this point the court 
said: ‘‘ We cannot say but that the advantages are 
about equal, and the contract fair and reasonable. We 
know of no reason why it should not be enforced.”’ 

In Wentworth v. Wentworth, 69 Me. 247, the court 
held an ante-nuptial contract valid, although it made 
no provision at all for the woman, except that the 
husband should not intermeddle with her property. 
The court in the course of the opinion, said in speak- 
ing of the contract: ‘‘ It was made in consideration of 
marriage, although it is not so declared in terms. 
Naili v. Maurer, 25 Md. 5382. Marriage is the highest 
consideration known to the law. Ford v. Stuart, 15 
Beav. 499; Magniac v. Thompson, 7 Pet. 348; Vancev. 
Vanee, 21 Me. 370. Even if it were otherwise, the re- 
ciprocal character of the stipulation might well con- 
stitute a sufficient consideration. Naill v. Mawrer, 
supra.” 

The conclusion of the court in the well-considered 
case of Forwood v. Forwood, 58. W. Rep. 361, is thus 
expressed: ‘‘ There is another class of cases that hold 
(and with which we agree) that an ante-nuptial con- 
tract is a legal contract, the consideration of which 
may be—First, that of the intended marriage alone; 


or second, that of ajointure or settlement upon the 
intended wife in lieu of her dower or distributable 
share in her intended husband’s estate; and that 
either of these circumstances, if both parties are sut 
juris, is sufficient to uphold the ante-nuptial agree- 
ment on the part of the woman to relinquish her right 
of dower and distributable sharein her husband’s es- 
tate.”’ 

Ina similar case the Supreme Court of Maryland 
said: ‘*The contract was made in contemplation 
of marriage, and as clearly appears, was intended to 
bar or prevent the acquisition of any right by either 
in the property of the other, in order that the mar- 
riage proposed might take place. The main object in 
view wasthe consummation of the marriage, and it 
was to that end that the contract was executed. It 
seems almost impossible to view the contract as 
founded on any other consideration, although the re- 
ciprocal character of the stipulations might be held to 
constitute one sufficient to make the contract binding 
and effective. But whether the marriage they pro- 
posed be expressly mentioned as a consideration or 
not, we think it must be regarded as such, within the 
purview and meaning of the contract, and we accord- 
ingly hold that the contract cannot be avoided on that 
ground.” Naill v. Maurer, 25 Md. 538. 

The court in deciding the case of McGee v. McGee, 91 
Ill. 548, thus expressed its view of the law: ‘‘ The con- 
tract, in our judgment, is a reasonable one. It is one 
that persons advanced in life could with great propri- 
ety make, and especially where the parties have previ- 
ously been married, and where there may be children 
by both marriages, among whom controversies as to 
property may arise after the death of the parents. 
Such agreements are forbidden by no considerations 
of public policy, and there can be no reason why equity 
will not lend its aid tocompel the surviving party to 
abide the contract. Our opinion is, the fair construc- 
tion of the ante-nuptial agreement is that it inter- 
cepts dower of the widow, and may be set up as an ef- 
fectual bar to her demand for dower in the lands of 
which her husband died seized.”’ 

This doctrine was reaffirmed in Barth v. Lines, 7 N. 
EK. Rep. 679, and the cases of Wentworth v. Wentworth, 
supra, and Andrews v. Andrews, 8 Conn. 79, were cited 
with approval. 

It was said in Johnston v. Spicer, 107 N. Y. 185, that 
‘“ante-nuptial contracts, by which it is attempted to 
control the interest which each of the parties to the 
marriage shall take in the property of the other during 
coverture or after death, like dower, are favored by the 
courts, and will be enforced in equity according to the 
intention of the parties whenever the contingency pro- 
vided by the contract arises.’’ 2 Kent Com. 165; Inre 
Young, 27 Hun, 54; affirmed, 92 N. Y. 235. 

In the case of Andrews v. Andrews, 8 Conn. 79, the 
judge who spoke for the court said: ‘‘I see no reason 
why such an agreement, deliberately made, and upon 
a sufficient consideration, should not be enforced in 
chancery. Such contracts, especially in late mar- 
riages, arenot unusual. They are opposed to no rule 
of law, norto any principle of sound policy. On the 
contrary, they are in my judgment highly beneficial, 
and are eminently entitled to the aid of a court of 
chancery, where such aid is necessary to carry them 
into effect; and especially is this trne where the con- 
tract has been executed in good faith by ove of the 
parties.”’ 

It was said in the case of Pierce v. Pierce, 71 N. Y. 
154, ‘‘ that ante-nuptial contracts, whereby the future 
wife releases her claim to the right of dower and all 
other rights to the estate of her husband upon his de- 
cease, are fully recognized inlaw. When fairly made, 
and executed without fraud and imposition, they will 
be enforced by the courts.” 
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Nearer to the case under discussion than those last 
cited, but in line with them, is the case of Gelzer v. 
Gelzer, 1 Bailey Kq. 3879. In that case the court said: 
“The complainant was of full age, and under no legal 
disability to contract. The subject-matter was legiti- 
mate, and the consideration of marriage is sometimes 
suid to be the highest known to the law, and I confess 
that I have not been able to discover any rule or prin- 
ciple which discharges her from the obligation which 
the agreement imposes. She had an ample fortune of 
herown so tied up that she could not confer it upon 
her husband, and in consideration that he would take 
her in marriage she agreed not to claim her dower, or 
any right of inheritance in his estate. It isa contract 
without fraud, and apparently of perfect equality. 
Both Atherly and Roper treat this question as one ad- 
mitting of no controversy. A jointure, to operate as 
a bar under the statute, must consist of a freehold es- 
tate; but a woman under no legal disability may stip- 
ulate to substitute any thing she please in place of it. 
Ath. Mar. Sett. 511; 1 Rop. Husb. & Wife, 480.”’> We 
pause in our examination of the authorities to say of 
the case just cited that the woman’s property was en- 
tailed, and that the husband could by no _ possi- 
bility take any estate in it, so that he re- 
leased no right in the woman’s property. It is true 
that in the case cited the woman’s fortune was ample, 
but the extent of her estate, if at all considerable, 
cannot affect the principle involved, since she should 
be allowed to judge of its sufficiency, and there is no 
reason why the court should interfere. 

The opinion of Hafer v. Hafer, 33 Kaus. 449, is an 
elaborate one, gathering and grouping many authori- 
ties. It was there said of an ante-nuptial contract not 
unlike the present that ‘‘it was held in the court be- 
low that the contract was without consideration. 
Clearly thisis not so. In addition to the reciprocal 
agreements therein, it has for its support the conside- 
ration of marriage, which is not only a valuable con- 
sideration, but has been held to be the highest con- 
sideration known in law, and isindisputably sufficient 
to sustain an ante-nuptial contract.” 

We cannot add to the length of our opinion by fur- 
ther discussion of the decisions of other courts, and 
turn to some of the decisions of our own court. These 
decisions do not indeed directly decide that a woman 
who has an estate of her own may execute a valid 
ante-nuptial contract, founded on the consideration of 
marriage alone; but we think they do impliedly assert 
this doctrine. 

In Richards v. Richards, 17 Ind. 686, the provision 
made by the ante-puptial contract was not the equiva- 
lent, by any means, of the estate the statute would, 
but for the contract, have vested in the wife; yet the 
agreement was held valid. Substantially the same 
ruling was madein Houghton v. Houghton, 14 Ind. 506. 
That we are not in error in asserting that these cases 
impliedly approve the rule we have stated is clear, for 
if they did not, then the conclusion declared could not 
have been reached, for the provision for the wife was 
not in either case equal to the right substituted by our 
statute for that of dower. 

We cannot in detail speak of all the authorities cited 
by appellant's counsel, but will briefly notice such as 
are most earnestly urged in argument. First in im- 
portance of these authorities, in the estimation of 
counsel seems to be the case of Mowser v. Movwser, 87 
Mo. 437; but we think it not at all in point, because it 
isrested entirely on a statute of Missouri, and the con- 
tract was by parol, and not in writing. In Hollowell 
v. Simonson, 21 Ind. 398, no question concerning the 
validity ofan ante-nuptial contract was considered or 
decided. Craig v. Craig, 90 Ind. 215, decides that 
ante-nuptial contract cannot be revoked by parol after 
marriage; and Cory v. Cory, 86 Ind. 569, simply de- 


cides that an ante-nuptial contract may so provide for 
the wifeas to make it proper to deny her alimony. 
The point affirmed in Association v. Jones, 23 N. J. 
Kq. 173, is that where the annuity provided by the 
aute-nuptial contract fails, so does the contract. Gibson 
v. Gibson, 15 Mass. 110, and Hastings v. Dickinson, 7 
id. 153, are placed solely on the statute of Henry 
VIII, and were decided as strictly common-law cases, 
without reference to the equity rule, which both in 
England and America has long been different from the 
rigid rule of the common law. Curry v. Curry, 10 
Hun, 366, is repudiated by the later cases in the same 
court and in the Court of Appeals. It is deservedly 
and strongly criticised in Wentworth v. Wentworth, 
supra. In thecase of Young v. Hicks, 27 Hun, 57, it 
was said: ‘‘The agreement in the present case is a 
good ante-nuptial agreement, even under the case of 
Curry v. Curry, 10 Hun, 866. It makes a provision in 
lieu of dower, and of the rights of the widow in the 
husband’sestate. The principle decided in that case, 
that such a consideration must be proven to uphold an 
agreement made in contemplation of marriage, does 
not seem to be supported by any good reason.’’ The 
disapproval of Curry v. Curry is repeated in Clark v. 
Clark, 28 Hun, 509, where it is said: *‘ But we cannot 
concur in the observations of the learned judge in that 
case that ante-nuptial contracts are against public pol- 
icy. On the contrary, we think that the current of 
decisions respecting marriage settlements shows that 
when such contracts are freely and fairly entered into, 
they are generally conducive to the welfare of the par- 
ties thereto, and subserve the best purposes of the 
marriage relation.”’ 

The Supreme Court of New York, judged by its lat- 
est utterances, may therefore be regarded as strongly 
against the appellant, and in line with the great ma- 
jority of the modern courts. The case of Grogan v. 
Garrison, 27 Ohio St. 50, confuses post-nuptial with 
ante-nuptial contracts, and applies to the latter class 
of contracts the rules applicable to the former. This 
error led to a wrong conclusion, for it led the court to 
apply astatute applicable only to conveyances and 
contracts made after marriage to contracts made be- 
fore marriage. That this is true is apparent from 
what is said on pages 59 and 62 of the opinion. But if 
it were conceded that the case cited is rightly decided 
still it would not be applicable here, for in that case 
there was absentan important element which is here 
present. This element is the fact that the wife had a 
separate estate of her own. 

The later case of Mintier v. Mintier, 28 Ohio St. 307, 
lays down the essentially different rule from that laid 
down in the former case, for it wasthere said: “If the 
ante-nuptial agreement in this case was intended by 
the parties to operate as an equitable jointure, and as 
such to bar all claims of the wife to dower in the real 
estate of the husband; if the parties were of mature 
age, and capable of judging in respect to their inter- 
ests; if the agreement was fairly entered into in good 
faith, and without any fraud or imposition; if it was 
reasonable in its terms, and was in good faith acted 
upon and carried into effect by Robert Mintier during 
his life—-no good reason is perceived why full effect 
should not be given to it in accordance with the inten- 
tion of the parties.”’ 

In the earlier case of Stilley v. Folger, 14 Ohio, 610, 
the court said: ‘‘Ante-nuptial contracts have long been 
within the policy of the law both at Westminster and 
in the United States. They are in favor of marriage, 
and tend to promote domestic happiness by removing 
one of the causes of family disputes—contention about 
property. and especially allowances to the wife. In- 
deed we think it may be considered as well settled at 
this day that almost any bona fide and reasonable 
agreement made before marriage to secure the wife in 
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the enjoyment either of her ownseparate property or 
a portion of that of her husband, whether during the 
coverture or after his death, will be carried into exe- 
cution in a court of chancery.’’ 

It is evident that in Ohio the rule, as laid down by 
the well-considered cases, is not very different from 
what we have embodied in our conclusion, and stated 
as the rule applicable to this particular case. We have 
restricted our statement of the rule because it is not here 
necessary for us to make our statement broader; but 
we may appropriately say that the cases go very far to 
support the ruleas thus stated by Mr. Freeman in his 
note to the case of Merritt v. Scott, 50 Am. Dec. 372: 
‘*The marriage itself is the consideration of the set- 
tlement, and it is the highest consideration known to 
the law.” Mr. Bishop employs even stronger lan- 
guage: ‘‘Tosay therefore that it is to be regarded 
where it isthe inducement to any contract, as a valu- 
able consideration, is to utter truth, yet only apart of 
the truth. Whatthis utterance lacks is in our books 
not infrequently expressed by the adjective ‘ highest,’ 
as marriage is the highest consideration known in 
law.” 1 Bish. Mar. Wom., $775. 

No particular form of words is necessary to consti- 
tute a valid ante-nuptial contract. However infor- 
mal the instrument may be, it will be given effect if 
the intention of the parties is manifested, and it is 
such ascan in law orin equity be executed. ‘ This 
sort of agreement,’’ says an eminent text-writer, ‘‘will 
of course vary in its terms according to the inclina- 
tion of the parties; but without regard to such varia- 
tions it should be held alike, on the better authorities, 
to exclude dower where such is the plainintent of the 
parties.”’ Id., § 423. In truth, not only do the authori- 
ties affirm that no formality is required, but they go 
further, and declare that such contracts are to be con- 
strued with liberality and favor. They will be upheld 
if possible, and not overthrown unless the necessity 
leading to that result is imperious. As Mr. Schouler 
says: ‘*‘ Hquity pays no attention to the externals, but 
considers only the substantial intention of the par- 
ties.’’ Schoul. Dom. Rel., § 176. The cases enforce 
and illustrate this rule in many forms. Neves v. Scott, 
9 How. 196; Hooks v. Lee, 8 Ired. Eq. 157; Smith v. 
Moore,4 N. J. Eq. 485: Johnston v. Spicer, supra, and 
cases cited; Hafer v. Hafer, supra. It has even been 
held that letters between the parties, although infor- 
mal, will besufficient evidence of the contract. Lo- 
gan v. Wienholt, 1 Clark & F. 611; Hammersley v. De 
Biel, 12 id. 45; Kinnard v. Daniel, 13 B. Mon. 496; 
Peck v. Vandemark, 99 N. Y. 29. 

Reuson and authority are both in favor of a liberal 
construction of these contracts, for their purpose is to 
prevent strife, secure peace, adjust rights and settle 
the question of marital rights in property. From the 
earliest years of the law, the courts of chancery, re- 
specting theironrules of the common law, have fav- 
ored contracts of this character, and the rule of equity 
has been grafted into the body of American jurispru- 
dence. Andrews v. Andrews, supra; Pierce v. Pierce, 
T1N. Y. 154; Barth v. Lines, 7 N. EB. Rep. 679; Jacobs 
v. Jacobs, supra; Beard v. Beard, 22 W. Va. 130; 
Shuee v. Shuee, 100 Ind. 477; Wright v. Jones, 105 id. 
17-27. Measuring this contract by the rules of law, 
reading it by the light of the attendant circumstances 
and looking to the object the parties intended to ac- 
complish, there can be no doubtas to the effect that 
should be given its provisions. Those provisions were 
intended to constitute a valid marriage settlement, 
and they do constitute such a settlement, divesting 
the wife of all interest in the husband’s property, and 
freeing hers from any possible claim that he might 
otherwise have. The contract not only freed the 
wife’s land from a claim upon the interest held by her 
at the time the contract was made, but it frees it from 


all interests which she might subsequently acquire. 
Cole v. Society, 14 Atl. Rep. 73. 

It not only governs as to her fixed interest, but also 
as to the possible or contingent interest which she had 
in the land when she entered into the contract. It is 
a mistake therefore to assert that there was no inter- 
est released except that fixed and vested when the 
charter was made; for thecontract operated upon pos- 
sible and contingent interests, as wellas upon the then 
present and vested estate. To remove all claims to 
each other’s property was, it is very plain, the leading 
purpose of the parties, and the court would do wrong 
to frustrate that purpose. The contract has long ex- 
isted, has been acted upon, one of the parties is dead, 
and the courts cannot do otherwise than read the con- 
tract as the parties wrote it, and as they intended it 
should be read. 

[Omitting some minor considerations. ] 

Judgment affirmed. 
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APPEAL—QUESTION NOT RAISED BELOW.—In an ac- 
tion for a share in a boat’s earnings, received by de- 
fendant, where plaintiff claims under an alleged sale 
to him by defendant of an interest in the boat, which 
defendant denies, and judgment is rendered for plain- 
tiff on that issue, defendant cannot on appeal success- 
fully claim that he and plaintiff were tenants in com- 
mon of the boat, and that by virtue of such relation 
he had sole possession of it, and is therefore not liable 
to plaintiff for any share in the profits. Dec. 11, 1888. 
Spickerman v. McChesney. Opinion by Danforth, J. 


ORDER —OPENING STREETS — COMMISSIONERS’ 
REPORT.—A proceeding to establish a public place in 
New York city under the Laws of New York, 1884, 
chapter 451, providing that title shall be taken in the 
manner prescribed in and subject to all the provisions 
of Laws of 1882, chapter 410, section 955, which pro. 
visions are that the proceedings shall be had pursuant 
to such acts as shall be then in force relative to the 
opening, etc., of streets in New York city, is within 
the operation of the general street opening acts, in 
which an appeal to the Court of Appeals from an order 
confirming the report of commissioners is not author- 
ized. Dec. 18,1888. In re Board of Street Opening 
and Improvement. Opinion by Gray, J., Earl, J., not 
voting. 





ASSIGNMENT—OF INTEREST IN PARTNERSHIP—RIGHT 
OF ASSIGNEE—ACCOUNTING-—RIGHT OF EXECUTORS TO 
QUESTION—RES ADJUDICATA—APPEAL~WEIGHT OF 
EVIDENCE.—(1) Au assignment of a partner’s interest 
in partnership property, real and personal, the pro- 
ceeds, after deducting the expense of managing, sell- 
ing and caring for the same, to be held in trust by the 
assignor, vests in the assiguee the right to sue fora 
copartnership accounting. (2) In an action by such 
assignee for a copartnership accounting, the assignor 
being made party defendant, the heirs and executors 
of the other deceased partner cannot contest the valid- 
ity of the assignment. (8) The right of an executrix of 
a deceased assignee of a partner’s interest in partner- 
ship property to continue an action, commenced by 
the assignee, fora copartnership accounting, is adju- 
dicated by the order substituting her as plaintiff, and 
cannot be afterward contested in the same court. (4) 
A finding of fact by the trial court that property was 
purchased for partnership purposes by partnership 
funds, affirmed by the General Term, is conclusive as 
to the ownership and character of the property, and 
will not be reviewed by the Court of Appeals. The 
question whether the lands in dispute constituted 
partnership property was one of fact upon all the evi- 
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dence in the case, and was determined by parol evi- 
dence independent of the particular form which the 
transaction took, orthe name in which the title was 
taken. Chester v. Dickerson, 54 N. Y.1; Fairchild v. 
Fairchild, 64 id. 471. The findings that such prop- 
erty was purchased for partnership purposes, and paid 
for with partnership funds, having been affirmed by 
the General Term, are necessarily conclusive upon us 
as to the ownership and character of the property. 
Real estate purchased by a partnership firm, for part- 
nership purposes, with partnership funds, is regarded 
in equity, so far as the firm and its creditors are con- 
cerned, as personal property. Widows are not dow- 
able therein. Sage v. Sherman, 2N. Y. 417. The in- 
terests of the respective members of the firm in such 
property are not required to be established by deed or 
instrument in writing under the statute of frauds 
(Chester v. Dickerson, 54 N. Y. 1; Robbins v. Rob- 
bins, 89 id. 251), and the creation of trusts as to such 
interests is not prohibited by the statute of uses and 
trusts. Fairchild v. Fairchild, 64 N. Y. 471; Marvin 
v. Marvin, 53 id. 607; Ct. of Appeals, MS. opinion by 
Allen, J.; Robbins v. Robbins, supra. After the dis- 
solution of afirm, and the claims of its creditors are 
discharged, and the equities of the respective partners 
in its assets are determined and satisfied, such prop- 
erty, so far as it is preserved in specie, and is awarded 
or conveyed to the respective members, undoubtedly 
loses its character of personal property, and again be- 
comes subject to the rules governing the devolution 
of real estate. But solongas the partnership affairs 
remain unsettled, likeall other assets of the firm, its 
real estate is equitably pledged to creditors, and liable 
to be absorbed and disposed of in the process of liqui- 
dating the firm debts, and satisfying the claims of the 
respective partners as against each other. As wassaid 
by Church, C. J., in the Fairchild Case: ‘‘ The Eng- 
lish rule gives to the real estate of a partnership the 
character and qualities of personal property as to all 
persons, and the remainder, after paying debts and 
adjusting the equities of the partners, goes to the per- 
sonal representatives, and not to the heir, probably on 
account of the great injustice which would result by 
the laws of inheritance in England. * * * But the 
American rule, that the remainder descends to the 
heir, does not affect the character of the property as 
partnership effects, except that the incidents and qual- 
ities of real estate are revived. It is divided as so 
much money capital would be; but it resumes its 
original qualities. The same evidence however which 
would make it partnership property, for the purpose 
of paying debts and adjusting the equities between the 
copartnuers, would establish it for the purpose of final 
division.” Inthis action weare concerned only with 
the character which the law ascribes to partnership 
property while in the hands of the firm as a legal en- 
tity havingabsolute power of disposition thereof for 
the purposes of the partnership business. When it be- 
comes released from the trust imposed upon it as part- 
nership property, it doubtless resumes the character 
of real estate; but it is quite probable that such a re- 
sult may never happen in this case, as one of the prin- 
cipal objects of the action is to secure its sale for the 
purpose of paying firm debts, which appear to exist in 
considerable amounts. Nov. 27, 1888. Greenwood v. 
Marvin. Opinion by Ruger, C. J. 


CONTEMPT—DURATION OF IMPRISONMENT — COMPU- 
TATION OF TIME—HABEAS CORPUS—RETURN—DEMUR- 
RER.—(1) Under the Code of Civil Procedure of New 
York, section 111, providing that *‘no prisoner shall 
be imprisoned within the prison walls of any jail fora 
longer period ’’ than six months, under commitment 

upon a fine for contempt of court in the non-payment 
of alimony in a divorce case, the time during which 


the prisoner was committed to the custody of his 
counsel, pending habeas corpus proceedings, under au- 
thority of section 2037, is not to be included in com- 
puting the term. (2) Where the person interested in 
the continuance of the imprisonment is notified of the 
hearing on areturn to a writ of habeas corpus, as re- 
quired by the Code of Civil Procedure of New York, 
section 2038, and files a so-called ‘‘return,’’ showing 
that there has been no actual imprisonment, the pris- 
oner, by demurring to this ‘‘return,” without object- 
ing to its consideration, will be held to have admitted 
the facts stated by it. Dec. 21, 1888. People, ex rel. 
Clark, v. Grant. Opinion by Earl, J. 


CORPORATIONS — COLLEGES AND UNIVERSITIES — 
CHARTER—POWER TO HOLD PROPERTY — GRANT OF 
PUBLIC LANDS.—Undersection 1, 1 Revised Statutes 
of New York, page 599, ‘‘ every corporation as such has 
power to hold, purchase and convey such real and per- 
sonal estate as the purposes of the corporation shall re- 
quire, not exceeding theamount limited in its char- 
ter.’’ Section 3 provides that no corporation shall ex- 
ercise any corporate powers, except such as are neces- 
sary to the exercise of the powers enumerated in sec- 
tion 1 and those énumerated in its charter. Sections 
1-3, 2 Revised Statutes, page 57, provide that no devise 
to a corporation shall be valid unless such corporation 
be expressly authorized by its charter or by statute to 
take by devise. Sections 31-37, 1 Revised Statutes, 
page 460, provide that the trustees of every college 
having acharter shall be a corporation, and may take 
by devise property the yearly income of which shall 
not exceed $25,000. Chapter 318, Acts of 1840; and chap- 
ter 261, Acts of 1841, authorize the creation of trusts 
for incorporated colleges, with no limitation as tothe 
amount or value. Chapter 585, Acts 1865, incorporates 
Cornell University, with the rights necessary to the 
objects of its creation, subject to the provisions of sec- 
tion 86 (1 Rev. Stat., p. 460, supra), relating to the 
power of trustees to hold property of acertain value. 
Section 5 of the charter provides that “the corpora- 
tion hereby created may hold real and personal prop- 
erty not exceeding $3,000,000 in the aggregate.” Held, 
that the university has no power to take or hold any 
more real or personal property than $3,000,000 in the 
aggregate. Section 5 of the charter is an authority to 
hold more than the Revised Statutes permit, but it 
measures alike the power of the university to take, as 
weil as to hold, property. In New York, where there 
isa prohibition against the taking of property beyond 
acertain value by a corporation, a devise or bequest 
to a corporation which will exceed that value is void 
as to the excess. Where the bequest is illegal the title 
to the property vestsin the heir or next of kin, who 
can raise the question of the validity of the bequest. 
Where the bequest to the corporation is illegal, as the 
title to the property vests in the heir, no question as to 
the forfeiture of the charter for an illegal holding of 
property arises. Anact of the Legislature after the 
death of the testatrix, removing the limitation of the 
power of the university to hold property, even if it 
waives the right of the State to forfeit the charter of 
the university for any violation thereof, cannot affect 
the rights of property vested at the death of testatrix, 
and before its passage. Where a will provides that 
the estate of the testatrix shall be converted into 
money or available securities by her executor, if ope- 
rates as an equitable conversion into money or securi- 
ties, and no real estate is devised by the will. In 1862 
Congress granted to each of the States public lands on 
certain conditions, to which the State was required to 
assent. One wasthat all moneys derived from the 
sale of lands or land scrip should be invested by the 
State in certain stocks, the capital to constitute a per- 
petual fund, and the interest to be appropriated to the 


116 


THE ALBANY LAW JOURNAL. 











endowment and maintenance of at least one college, 
etc. The State was also required to ‘‘provide”’ at 
least one such college within five years. The act of 
New York of May 5, 1863, accepted the terms and con- 
ditions of thegrant. As acompliance therewith the 
State chartered Cornell University in 1865, and by act 
of April 10, 1866, provided that the comptroller should 
fix the price of the land scrip at not less than thirty 
cents per acre. If the university should not purchase, 
then the land-office might sell the whole or any part at 
the fixed price, but the purchaser must agree that the 
whole net avails and profits from the sale of the scrip, 
or of the land located thereunder, should be paid over 
and devoted to the purposes of the university. Ezra 
Cornell under an agreement of August, 1866, purchased 
the scrip for thirty cents per acre; and it was also 
agreed that afurther sum of thirty cents per acre from 
the net profits of the sales of land, if sufficient there- 
for, should be added to and form apart of the college 
land scrip fund, while the balance of the net profits 
should form a separate fund, to be called the ‘*‘ Cornell 
Endowment Fund,” and to ‘‘be the property of Cornell 
University, and the principal should forever remain 
unimpaired—the income to be annually appropriated 
by the Legislature, and paid over from time to time to 
the trustees of Cornell University, to be by them de- 
voted to the purposes of the institution.’’ Held, that 
the sixty cents per acre constituted the purchase-price 
of the scrip, and that when assigned it became the 
property of Cornell, and that any profits above that 
sum belonged to him, and were received by the State, 
under that agreement, as the property of Cornell 
University, the State being simply custodian thereof. 
The agreement was fully authorized by the New York 
act of August 10, 1866, giving the commissioners the 
right to sell the Jand at the price fixed by the 
comptroller; and the person purchasing and agreeing 
to pay the profits as received, to be devoted to the in- 
stitution created by chapter 585 of theact of 1865, was 
— not obliged to deposit all possible profits in the State 
treasury, asin the case of the purchase-price of the 
scrip, but only todevote them to the benefit of the 
university so created. As Cornell University has com- 
plied with all the provisions of chapter 585 of the Laws 
of New York of 1865, the reference in the act of 1866, 
to ‘such institution or institutions as have been or 
shall be created by the act, chapter 585 of the Laws of 
1865,’’ is to that university alone, and the agreement 
as to the payment of the profits to it is proper. Chap- 
ter 554, New York act of 1868, authorizing the comp- 
troller to invest the money comprising the Cornell 
endowment fund in securities other than those named 
by the act of Congress providing for the investment 
of the avails of the sale of the scrip, isa recognition by 
the State that the profits above sixty cents per acre 
belong to Cornell, but that by an agreement he had 
given them to the university. The profits being no 
part of the purchase-price, but being the property of 
the vendee, and his gift to the university, are not af- 
fected by the act of Congress providing for the invest- 
ment of the avails of the sale of the scrip. The uni- 
versity having been placed in possession of the prop- 
erty by chapter 317 of the New York act of 1880, di- 
recting the comptroller to transfer the Cornell en- 
dowment fund to it, and having claimed to be the 
owner of it, cannot now, while enjoying the full con- 
trol of it, and with no hostile claimant, allege as a 
reason for taking other property that it may hereafter 
be claimed that the fund isa portion of the trust fund 
created by the act of Congress. The property of the 
university being more than its permitted aggregate, 
it can take nothing by legacies bequeathed to it under 
the will of testatrix. Nov. 27, 1888. In re McGraw’s 
Estate; Inre Fisk's Estate. Opinion by Peckham, J. 
Finch, J., not sitting. 








COSTS—IN ACTIONS AGAINST EXECUTORS —APPEAL— 
ORDER.—(1) Under the Code of Civil Procedure of New 
York, section 3228, awarding plaintiff costs as of course 
upon recovery of a final judgment against an executor 
or administrator, and section 38229, awarding defend- 
ant costs as of course on final judgment in an action 
specified in section 3228, ‘‘unless plaintiff is entitled to 
costs as therein prescribed,’’ when plaintiff recovers 
against an executor or administrator costs cannot be 
awarded to defendant, though by other_sections of the 
Code they are denied to plaintiff. Baine v. City of 
Rochester, 85 N. Y. 823. (2) In such case, allowing 
costs to defendants is not discretionary, under the 
Code of Civil Procedure of New York, section 3240, 
regulating the allowance of costs in special proceed- 
ings. (3) An order allowing costs to defendant in such 
case is appealable under the Code of Civil Procedure of 
New York, section 191, subdivision 8, relating to ex- 
ceptions to the jurisdiction of the Court of Appeals. 
Dec. 18, 1888. Hopkins v. Lott. Opinion by An- 
drews, J. 


CRIMINAL LAW—RECEIVING STOLEN GOUOS—INDICT- 
MENT — FELONIOUS INTENT — POSSESSION—PRESUMP- 
TION—EXAMINATION OF WITNESSES.—(1) Under the Pe- 
nal Code of New York, section 550, declaring that one 
who ‘‘receives any stolen property, knowing the same 
to have been stolen, is guilty of criminally receiving 
such property,’’ and the Code of Criminal Procedure 
of New York, section 285, providing that ‘‘ no indict- 
ment is insufficient by reason of an imperfection in 
matter of form which does not tend to prejudice” 
defendant’s substantial rights, an indictment for crim- 
inally receiving stolen property is sufficient, though 
not alleging that such property was received with 
felonious intent. It is generally sufficient to state an 
offense in the language used inthe statute defining the 
crime. Phelps v. People, 72 N. Y. 849; Eckhardt v. 
People, 83 id. 462; People v. West, 106 id. 298; Flem- 
ing v. People, 27 id. 334; People v. Willett, 102 id. 251. 
(2) The presumption of guilt arising from the recent 
possession of stolen property applies as well to one 
charged with unlawfully receiving it as to one charged 
with the original taking. Knickerbocker v. People, 43 
N. Y.179; Stover v. People, 56 id. 316. (8) Though it 
is error to permit a witness for the prosecution to tes- 
tify to an alleged conversation held by him with a wit- 
ness for defendant, who had previously testified that 
he had had no conversation with such State’s witness 
on the subject referred to, but had not been particu- 
larly interrogated thereto, yet where defendant re- 
calls his witness, who contradicts the State’s witness 
with respect to the particulars of the conversation, the 
objection is waived. Gaffney v. People, 50 N. Y. 423; 
Sloan v. Railroad Co., 45 id. 125. Dec. 18, 1888. Peo- 
plev. Weldon. Opinion by Ruger, C. J. 


EXECUTORS AND ADMINISTRATORS — PAYMENT OF 
DEBTS — TAXES —SALE OF REALTY.— A testator de- 
vised land to his executor upona trust which was at 
the suit of his only heir decreed invalid. Before the 
rendition of this decree declaring that the laud de- 
scended to the heir, it was sold subject to unpaid taxes 
by order of court, in an action against the executor as 
trustee for dower, and bought in by the heir. Held, 
that such purchase did not amount to an undertaking 
by the heir to pay the taxes, nor relieve the executor 
from the requirement of 2 Revised Statutes of New 
York, part 2, chapter 6, title 8, section 27, that he pay, 
after debts preferred under laws of the United States, 
‘* taxes assessed upon the estate of the deceased pre- 
vious to his death.’’ In the absence of a covenant or 
agreement to that effect contained in the instrument 
of conveyance, the grantee of lands does not assume a 
personal obligation to pay existing incumbrances. 
Belmont v. Coman, 22 N. Y. 438; Assurance Society v. 
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Bostwick. 100 id. 629. The plaintiff, as the grantee in 
the referee’s deed, conveying subject to taxes, etc., 
thereby entered into an obligation respecting these 
unpaid liens. Its acceptance by her neither had that 
effect, nor did it operate constructively or actually as 
her consent that the executor should not apply the 
personal property in payment of those liens. There 
was no assumption clause in plaintiff's deed for the 
payment of any incumbrances, and neither in equity 
nor at law was that which was the debt of the testator 
changed intoa debt of her undertaking. Thus there 
is a total absence in this case of the elements out of 
which to construct a theory of an obligation, express 
or implied, on plaintiff's part, to pay these taxes, or of 
an agreement by her that the executor should be re- 
leased from his legal liability in respect of their pay- 
ment. There is nothing here to alter what should be 
the invariable rule, that the personal property of a tes- 
tator is the primary fund for the payment of his debts, 
and that the land, or the heir or devisee of the same, 
in respect thereto, stand simply as sureties for their 
~ payment. 

by Gray, J. 


J UDGMENT—RES ADJUDICATA— REPLEVIN —PLEAD- 
ING —APPEAL— OBJECTIONS NOT MADE BELOW— EVI- 
DENCE—CHATTEL MORTGAGES—FAILURE TO RECORD— 
PLEDGE—DELIVERY—ATTACHING CREDITOR— SALF— 
CHANGE OF POSSESSION—CREDITORS.—(1) A decision 
of the Supreme Court reversing a judgment of the 
trial court, on the ground that the cause should have 
been submitted to the jury, is not res adjudicata be- 
tween the parties, so as to preclude the Court of Ap- 
peals from passing on law points involved, on a subse- 
quent appeal from a second judgment affirmed by the 
Supreme Court. (2) In an action for wrongful deten- 
tion of rifles and spare parts, taken under attachment, 
defendant may show, under a general denial, that 
plaintiff did not own the property. Griffin v. Railroad 
Co., 101 N. Y. 348. (8) The bill of sale under which 
plaintiff claimed did not cover the spare parts of the 
rifles, but defendant attached them, with the rifles, 
and the complaint claimed both. Defendant in his an- 
swer did not allege that he had attached, such parts, 
or claimed them, but he alleged that the ‘property at- 
tached was the same as that claimed in the complaint. 
Held, that it could not be objected, for the first time 
on appeal, that defendant could not recover under his 
answer on account of such parts. (4) The case on ap- 
peal stated that ‘‘it is admitted that the present value 
of the guns and spareparts * * * is $6,000,” but by 
whom the admission was made did not appear. De- 
fendant was permitted, under objection, to show what 
the spare parts were worth; and in his charge the 
judge stated that it was agreed between counsel that 
the value of the rifles was $6,000, and that the only 
testimony as to the value of the spare parts was that 
they were worth $1,500 (the amount stated by defend- 
ant’s witness), and plaintiff did not object to this 
statement. Held, that he could not object on appeal 
that defendant was not held to the value admitted at 
the trial; it being a fair inference that defendant’s 
counsel and the court understood that the admission 
related to the rifles alone. (5) Evidence that the busi- 
ness sign on plaintiff's vendor’s office described him as 
agent for a foreign government; that he contracted to 
purchase the property sued for, for that government; 
and that he declared, when paying for it, that he did 
it on behalf of such government—is sufficient, in the 
absence of evidence that he purchased it for himself, 
to raise an inference that, after the purchase, it did not. 
belong to him individually, though by the contract he 
bound himself as well as the government to pay for it. 
(6) Defendant was properly allowed to prove a state- 
ment made by plaintiff's vendor, at the time the latter 
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paid for the rifles, that he did so as agent for the for- 
eign government. (7) Under the Laws of New York, 
1833, chapter 279, section 1, concerning the filing of 
chattel mortgages, an absolute bill of sale which the 
evidence shows was inteuded as a chattel mortgage is 
void, as against an attaching creditor, unless filed in 
the proper office, or unless there was an actual de- 
livery of the property, and an actual and continued 
change Of possession, and whether there was such de- 
livery and change of possession is a question for the 
jury. Laws 1833, chap. 279, §1; Campv. Camp, 2 Hill, 
628; Bullis v. Montgomery, 50 N. Y. 352; Yenni v. 
McNamee, 45 id. 614; Porter v. Parmley, 52 id. 186; 
Steele v. Benham, 84 id. 634. (8) A pledge is inopera- 
tive as against an attaching creditor, unless there isa 
delivery of the property to the pledgee. (9) Under 2 
Revised Statutes of New York, 136, providing that 
every sale not accompanied by delivery and actual and 
continued change of possession of the property, shall 
be presumed fraudulent as against the vendor’s cred- 
itors, unless those claiming under the sale make it ap- 
pear that the same was made in good faith, and with- 
out intent to defraud creditors, the burden of show- 
ing this is upon one claiming under the sale, and 
whether it has been shown is for the jury. Dec. 11, 
1888. Siedenbach v. Riley. Opinion by Earl, J. 


PLEADING—COMPLAINT—AVERMENT OF RESIDENCE 
—CouUNTY COURTS—OBJECTION BY DEMURRER.—Under 
the New York constitutional amendment of 1873, and 
section 840 of the New York Code of Civil Procedure, 
providing that County Courts shall have original jur- 
isdictionin certain cases where the defendants reside 
in the county, the complaint must aver that defendant 
isa resident of the county in which the action is 
brought, though section 481 of the New York Code of 
Civil Procedure, specifying what a complaint must 
contain, does not require any averment as to the resi- 
dence of the parties. Following Frees v. Ford,6N. Y. 
176. County Courts being courts of inferior jurisdic- 
tion, where the complaint does not aver defendant’s 
residence there is a presumption that he was not a 
resident of the county where the complaint was 
brought, and the complaint is demurrable, though sec- 
tion 488 of the New York Code of Civil Procedure au- 
thorizes a demurrer where an objection to the juris- 
diction ‘‘appears upon the face’’ of the complaint, 
and section 498 authorizes the objection to be taken by 
answer where it does not appear on the face of the 


complaint. Dec. 11,1888. Gilbert v. York. Opinion 
by Andrews, J. 
—————_ 
ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


INSURANCE-—INCUMBRANCES—FAILURE TO ANSWER 
INQUIRY.—The neglect of an applicant for insurance 
to answer, in the application, the question relative 
to incumbrances, does not in the absence of fraud 
avoid a policy on incumbered property, though by its 
terms its validity is dependent upon a full disclosure 
of all incumbrances, but its issuance on such defect- 
ive application isa waiver of a more perfect disclos- 
ure. Treating the case most favorably to the com- 
pany, the case must stand as though the question as to 
incumbrances remained unauswered. In that stateof 
the case we have the fact that an application in writ- 
ing was made for this insurance; that various inqui- 
ries were made in such application as to the location, 
situation, value and kind of title by which the insured 
held the insured property; and the question as to 
whether or not there were incumbrances on the prop- 
erty was not inquired about, or if inquired about, was 
not answered by theinsured. In such case it has been 
frequently held that the policy is not avoided because 
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the insured did not voluntarily disclose that there 
were incumbranuces on the property. The authorities 
are uniform that wheu an application for an insurance 
has been made in writing, and the company receives 
such application with a material question therein un- 
answered, or not fully answered, the company waives 
all rights of a more complete answer or disclosure 
upon the subject of the question; and ifa policy be is- 
sued upon such an application it cannot be avoided 
under the condition in the policy above quoted. It 
seems to us this is not only sound, but wholesome, 
law. The insurance company presents to the appli- 
cant for insurance a paper requiring him to answer a 
long list of interrogatories. Among them is an inter- 
rogatory concerning incumbrances. The other inter- 
rogatories areauswered. The insured neglects to an- 
swerit. Still the company issues the policy; and it 
contains a provision that if there be any incumbrance 
upon the insured property, and the fact of such in- 
cumbrance is not disclosed, the policy shall be void. 
The courts justly say ‘‘that having made inquiries 
about the matters which are material in regard to the 
risk, and having failed to require a disclosure as to in- 
cumbrances, you waive that provision in the policy, 
and cannot afterward setit up toavoid a recovery on 
it after a loss occurs, unless it be shown that the sup- 
pression of the fact that there were incumbrances on 
the property was fraudulent.” In this case there is no 
pretense that there was any fraudulent suppression of 
the fact that there was a mortgage upon the property. 
Had the attention of the plaintiff Dunbar been called 
to the matter, it is evident that he would have dis- 
closed the fact, and to my mind it is equally evident 
that the policies would have been issued had such dis- 
closure been made. The following are some of the 
great number of cases holding the rule as above stated : 
Insurance Co. v. McCullock, 21 Ohio St. 176, 179; Hall 
v. Insurance Co., 6 Gray, 185, 191; Association v. In- 
surance Co., 7 id. 261; Insurance Co. v. Kelly, 24 Ohio 
St. 345, 8367; Gates v. Insurance Co.,5 N. Y. 469, 475; 
Browning v. Insurance Co., (lid. 509, 512; Manufactur- 
ing Co. v. Insurance Co., 185 Mass. 503; Com. v. Insur- 
ance Co., 112 id. 186; Carson v. Insurance Co., 48 N. J. 
Law, 300; Insurance Co. v. Raddin, 120 U. S. 183, 191; 
_ Hosford v. Insurance Co., 127 id. 399-403; Bersche v. 
Insurance Co., 31 Mo. 555; Dohn v. Insurance Co., 5 
Lans. 275: 1 Wood Ins., $$ 175, 176, and notes. Wis. 
Sup. Ct., Nov. 8, 1888. Dunbar v. Phenix Ins. Co. 
Opinion by Taylor, J. 


TAXATION—EXEMPTION—ACADEMIES.—An academy 
of learning, whose chief source of maintenance is tui- 
tion fees, is notaninstitution of purely public charity, 
within the Constitution of Pennsylvania, article 9, sec- 
tion 1, relating to exemption from taxation, notwith- 
standing a large part of its income is devoted to the 
establishment of free scholarships. It is not enough 
that the institutions named in that clause of the act 
be founded and endowed by public or private charity. 
They must also be substantially maintained by public 
or private charity; and therein is the fatal defect in 
appellees’ case. In the fourth paragraph of their bill 


it is averred: ‘* The academy is maintained from the _ 


income derived from sach property as has been given 
to or purchased by it, and from fees for tuition, which 
are at a much lower rate than institutions of a like 
grade. No rent is charged for the use of the academy. 
and all the receipts and income of the incorporation, 
after defraying the necessary expenses of mainte- 
nance, teachers’ salaries, etc., are applied to increasing 
the number of free scholars. The number of free 
scholars has ranged from sixteen to thirty; and, in 
addition, there are and have been half-pay scholars, 
in number ranging from fifteen to twenty. The edu- 
cation of free and half-pay scholars is aided materially 
by the amount received from tuition fees. Any sur- 


plus above the necessary expenses of the institution is 
devoted to a fund to enlarge the free scholarships, and 
for every $2,500 accumulated it is provided that an ad- 
ditional free scholarship shall be maintained.’?’ What 
proportion of the amount expended in maintaining 
the academy is derived from tuition fees does not ap- 
pear; but it is claimed, and virtually conceded, that 
the institution is mainly dependent on tuition fees to 
meet its current expenses; that probably not less than 
seven-eighths of the amount required is derived from 
that source. It was incumbent on appellees to show 
that the institution under their care is at least sub- 
stantially maintained by public or private charity. 
This has not been done. On the contrary, it may be 
fairly inferred that its chief source of maintenance is 
and has been tuition fees. If so, it cannot, in the con- 
stitutional sense, be regarded as an iustitution of 
purely public charity. In principle, the case is not dis- 
tinguishable from College v. Mercer Co., 101 Penn. St. 
530, or Miller’s Appeal, 10,Week. Notes Cas.°168. In the 
latter, the facts disclosed by the record presented a 
much stronger claim for exemption than the case now 
under consideration. Penn. Sup. Ct., Oct. 1, 1888. 
Appeal of City of Philadelphia. Opinion by Ster- 
rett, J. 





fXEMPTION—LODGE BUILDING USED IN PART 
FOR PROFIT. — Conceding that the Grand Lodge 
of Georgia is an institution of purely public charity, 
within the meaning of the Constitution, its temple or 
lodge building, when used for corporate profit or in- 
come, is not exempt from taxation. Though Masonic 
charity is widely extensive and highly beneficient, it 
is certainly not more ‘purely public”’ than an alms- 
house. Indeed, it has been matter of grave judicial 
discussion whether Masonic institutions or others 
which confine their benefits to members of the given 
association, are institutions of purely, or even of pub- 
lic, charity at all. Swift v. Easton, 73 Penn. St. 362; 
Donohugh’s Appeal, 86 id. 806; Asylum vy. School Dis- 
trict, 90 id. 21; Institute v. Delaware Co., 94 id. 163; 
College v. Mercer Co., 101 id. 530; Gerke v. Purcell, 25 
Ohio St. 229; Humphries v. Little Sisters, 29 id. 
201; Association v. Pelton, 36 id. 258; Bangor v. Lodge, 
73 Me. 428. here is no occasion now to declare for 
the one side or the other of this nice question, but we 
may and do concede the purely public character of the 
charity which the Grand Lodge of Georgia adminis- 
ters, since its legislative charter recognizes it as an or- 
gan of charity aud universal benevolence. In so faras 
such organizations are administrators and disbursers 
of purely public charity, their property permanently 
in use for that purposeis exempt from taxation; but, 
in so far as they are capitalists or proprietors engaged 
in acquiring money or effects to be so disbursed, prop- 
erty of any and every kind from which their income 
is derived is subject to be taxed the same as prop- 
erty generally. The Constitution intends no favor 
to the money-making function of charitable institu- 
tious, but to the spending or dispensing function alone. 
When the two functions co-operate in the use of the 
same property, or of different parts of the same build- 
ing, as in this case, the strict letter of the Constitu- 
tion would deny exemption to the whole; for the lan- 
guage is, ‘‘ provided, the property so exempted be not 
used for purposes of private or corporate profit or in- 
come.’’ Wyman Vv. St. Louis, 17 Mo. 335. But the gen- 
eral tenor of authority seems to be that in such in- 
stances, though the property is taxable, there may be 
a due apportionment of values in the assessment, so as 
to confine the exemption to so much of the value as 
the privileged part of the premises represents. State 
v. Board of Assessors, 34 La. Ann. 574; Appeal Tax 
Court v. Grand Lodge, 50 Md. 421; Commissioners v. 
Sisters of Charity, 48 id. 34; State v. Elizabeth, 28 N. 
J. Law, 103; College v. State, 19 Ohio St. 110; Associa- 


THE ALBANY LAW JOURNAL. 


119 


ei 





tion v. Pelton, 36 Ohio St. 258; Society v. Mayor, etc., 
3 Mich. 172; St. Joseph’s Church v. Assessors, 12 R. I. 
19. The more one investigates the Constitutions, stat- 
utes, and reports of the several States, the more he 
will be impressed with the tendency to narrow the 
range of exemption from taxation, and to lay stress on 
the open, visible and direct use of property asa test of 
its exemption in the interest of charity. The distinc- 
tion between the acquiring and the dispensing func- 
tions of charitable organizations has been constantly 
felt, though uot perhaps often formulated in words; 
and that distinction is the key to the policy which puts 
productive property, when held for charity, on a dif- 
ferent footing from non-productive. The acquiring of 
money by the use of property or capital is not the ap- 
propriate office of a charitable agency, but rather to 
apply and administer that which has been accumu- 
lated through its own bounty or the bounty of others. 
It is not an instrumentality for gathering together, 
but for scattering abroad. When charity has a busi- 
ness side, let it conduct business, as the world gen- 
erally, on business principles; the first rule of which 
is to provide for taxes, the highest claim on every spe- 
cies of property employed in the common avocations 
of life. There appears to us no reason why stores be- 
longing to the Grand Lodge, rented out by it to mer- 
chants or shop-keepers, and thus put in competition 
with other like realty in the city of Macon, should not 
be taxed, irrespective of whether the ‘‘lodge’”’ of the 
order is in the same building, and whether the pro- 
ceeds of the renting have been or are to be applied to 
one purpose or another. Ga. Sup. Ct., June 1, 1888. 
Massenbury v. Grand Lodge F. & A. lM. of the State of 
Georgia. Opinion by Bleckley, C. J. 

WITNESS — EXAMINATION — PRIVILEGE — CRIMINA- 
TION.—A witness in whose possession certain notes had 
been, which were alleged to have been fraudulently 
altered, testified on his examination in chief at the 
taking of his deposition, that the notes were signed in 
his presence by the persons whose signatures appeared 
thereon. On cross-examination he was asked whether 
the notes when signed were in their present condition; 
which question he declined to answer, on the ground 
that it might tend to criminate him. The court be- 
low held that he should have answered, as by his pre- 
vious answer he had waived his privilege; and sup- 
pressed the deposition. Held, error. On the trial the 
plaintiff offered in evidence the deposition of Wallace 
S. Smith, taken on his behalf, which was admitted. 
This deposition was taken at the penitentiary; the 
witness being there confined pursuant to a conviction 
and sentence for felony. The witness upon his exam- 
ination in chief, among other things, testified being 
shown the several notes involved in the controversy, 
and which had been identified by the witness Charles 
West, as hereinbefore stated, as the securities pur- 
chased from Smith by the plaintiff, and as coming 
within the guaranty of the bond; and was interro- 
gated as to whether he was acquainted with the sig- 
natures of the signers of the same, and whether or 
not the said notes were signed in his presence by the 
persons whose names appeared as the signers thereof. 
In each case the witness answered that the note was 
signed in his presence by the person whose name ap- 
peared as the maker thereof, that he was acquainted 
with such signature, and that it was genuine. Upon 
his cross-examination the witness was asked, as to each 
note which he had testified had been signed by the 
maker thereof, if it wa$ signed and delivered by the 
said maker in the same condition in which it was at 
the time of testifying; to which question the plaintiff 
objected as *‘ not being proper cross-examination, and 
for the further reason that the answer sought is in- 
tended to criminate the witness, and he has a right to 
object to it for that reason.”” Whereupon the witness, 


in each case, refused to answer. Upon the trial, and 
near the close thereof, the defendants moved to “strike 
out the deposition of W. 8S. Smith, as far as it affects 
the signatures and goes to show the execution of these 
notes offered in evidence, for the reason that the wit- 
ness refuses to be cross-examined on the examination 
of the notes;’’ which motion was sustained as to all 
but the Cavin and Greenfield notes. Thereupon the 
plaintiff offered in evidence the several notes above re- 
ferred to, to which offer the defendants objected to 
each of the said notes as ‘‘immaterial, incompetent 
and irrelevant—the signatures of each being denied, 
and not proven;” which objection was sustained as to 
each. Counsel for defendants in error in their brief 
urge, in defense of the above ruling of the trial court, 
that the witness, having testified upon his examina- 
tion in chief that the signatures to the notes were 
genuine, thereby waived his privilege to refuse to an- 
swer the cross-question whether the notes, respect, 
ively, were, at the time the signatures were placed 
upon them, in the same condition that they were at 
the time of testifying, on the ground that his answer 
to the latter question might tend to criminate him. 
To this they cite Rap. Wit. 443; 1 Whart. Crim. Ev., 
§ 4382; Comp. Stat., 1885, § 339, p. 673. The au- 
thor first named, at the page cited, states the 
law as follows: “The privilege being a purely 
personal one, the witness may waive it, and answer at 
his peril. From the nature of the right it may be in- 
ferred that he will be at liberty to answer any ques- 
tion at his discretion, and that his consenting to an- 
Swer some questions ought not to bar his right to de- 
mur to others. Such is the English rule, subject per- 
haps to the qualification that he should not beallowed 
by any arbitrary use of his privilege to make a partial 
statement of facts to the prejudice of either party. 
The general American rule is the other way, 7. e., if he 
voluntarily discloses a part of a transaction or conver- 
sation tending to criminate him, he waives his privi- . 
lege, and must answer freely and disclose the whole 
transaction or conversation, unless the partial disclos- 
ure is made under an innocent mistake, or does not 
clearly relate to the transaction as to which he refuses to 
testify.’ The citation from Wharton, I must say, with 
due respect to counsel making it, is not applicable to 
the case at bar. It is the theory of the defense that 
the notes above referred to, after having been execu- 
ted and delivered to the said Wallace S. Smith by the 
parties whose names they bear, were by the said Smith 
raised or altered so as to represent other and greater 
sums or amounts; and they contend that having,when 
placed on the stand as a witness, testified as to the 
making or signing of the notes by the makers, he could 
not refuse to testify as to their alteration on the 
ground that such testimony might tend to criminate 
himself. Let us apply the law as laid down in the 
work cited as above quoted, and see if this position 
can be sustained. The making and delivery of the 
notes by the makers was, in each case, a transaction 
complete in itself. If the amount of the note was 
raised or altered in the presence of the maker, and as 
a part of the same transaction, then it was an act en- 
tirely innocent in itself, and could form the basis of no 
contention on the part of the makers nor of any one 
else. But that is not the position of the defendants. 
The theory upon which they sought to cross-examine 
the witness as to the alteration of the ‘‘condition ” of 
the notes is that after their signing and delivery by 
the makers thereof, at another time, not necessarily at 
the same place, and as a different and separate trans- 
action, they were altered, raised and their ‘‘ condi- 
tion’’ changed. The witness, having submitted to tes- 
tify as to the signing of the notes, could not, under the 
American rule, as above stated, have refused upon his 
cross-examination to answer any question as to the 
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time, place or other matter being a part of that trans- 
action; but when it was sought to enter upon the in- 
vestigation of another and distinctly separate trans- 
action, by questions the answers to which would tend 
to criminate him, could he not, under the rule, refuse 
to answer? That proposition seems clear. The sec- 
tion of statute cited lays down the rule substantially 
the same as it is stated by the author whom we have 
quoted, and the statute supports the proposition. As 
hereinbefore indicated, I doubt the necessity on the 
part of the plaintiff to prove the execution of the notes 
as a condition to their introduction in evidence for the 
purpose of fixing the amount due on the bond; but, if 
such proof was necessary, then the court erred in sup- 
pressing the deposition under consideration. Neb. 
Sup. Ct., Oct. 31, 1888. Lombard v. Mayberry. Opin- 
ion by Cobb, J. 


COURT OF APPEALS DECISIONS. 
i Bis following decisions were handed down Tues- 
day, Feb. 4, 1889: 

Order modified by striking out the words ‘‘ and the 
lien of said attachment is restored,’’ and as modified 
affirmed without coststo either party—Moritz Pack, 
respondent, v. Lizzie Orr, appellant.—Judgment 
affirmed with costs—De Witt Weeks, respondent, v. 
William McCarty Little, appellant. —— Judgment 
affirmed with costs—August F. Holly and another, re- 
spondents, v. Charles Schlessinger, appellant.——Mo- 
tion for reargument denied with costs—Thomas H. 
Wygant, administrator, respondent, v. Pennsylvania 
Coal Company, appellant. ——Motion to amend remit- 
titur in decision sustaining order overruling demur- 
rer in libel action on return of remittitur requested, 
and when returned to beamended by adding ‘‘leave 
to withdraw demurrer given and interpose answer 
within the usual time, upon payment of all costs not 
heretofore paid accruing subsequent to the demurrer”’ 
—Henry C. Henderson, respondent, v. Commercial 
Advertiser Association. ——Motion for reargument de- 
nied with costs—Charles S. Clark, appellant, v. Mayor, 
etc., of New York, respondents.——Motion for reargu- 
ment denied with costs—-Peter W. Van Brunt, appel- 
lant, vy. Stephen Van Brunt and others, respondents. 


——————— 


NOTES. 

N his brief in Powers v. Shepard, 48 N. Y. 540, Mr. 
Ira D. Warren said: ‘‘ It is true that every man is 
presumed to know the law (what the lawyers and the 
judges spend years of study in and never find out), yet 
before that rule is applied to men in the ordinary pur- 
suits of life, it should at least be soapparent what the 
law is that the judges can agree whether or not it is in 
force before its penalties are inflicted on the citizen. 
It should not, like the laws of Draco, be written so 
fine and hung so high that the practiced intellect of 
learned judges differs asto whether it exists at all.’’ 
The counsel was beaten in this case, probably out of 
sympathy with poor old Draco. His ‘‘ code of blood” 
was written in unmistakable characters. In a Missis- 
sippi case, decided November 12, 1888, the chief justice 
speaks of ‘‘ the Roman tyrant who wrote his laws in 
very small characters and hung them upon high pillars, 
the more effectually to deceive and ensnare the peo- 
ple.”’ Dio Cassius says the gentleman’s name was 

Caligula. 


‘*Tt does Alabama no good,”’ says the Montgomery 
(Ala.) Advertiser, ‘‘for men to take law in their own 
hands. On the contrary, every good citizen depre- 
cates lynch law. Itis time enough for the mob to do 
its work after the law fails to carry out what it is ex- 
pected to do.”’ All of which shows that in the esti- 


mation of really good Alabamians Judge Lynch is only 
an appellate court.—Brooklyn Standard- Union. 


Judge Moran, of Chicago, at the recent banquet to 
Chief Justice Fuller, got off the following: ‘*One of 
the editors of the American Law Review bails from 
Boston, and two of them from St. Louis. What more 
could you expect from a combination of east wind and 
Mississippi river water?’’ This was because the Re- 
view did not agree with the Chicago Legal News that 
the Chicago judges are equal to the English. Perhaps 
if the speaker’s “combination ’”’ had had more water 
in it he would have been more polite to judicial edi- 
tors. Besides his grammar was bad, and this is more 
than rudeness. But there is a good deal of friction on 
the subject of the new chief between Chicago and St. 
Louis. By his works we shall know him. 


‘* We all know that boys of eight years of age indulge 
in athletic sports. They fish, shoot, swim and climb 
trees. All of these amusements are attended with 
danger, and accidents frequently occur. It is part of 
a boy’s nature to trespass, especially where there is 
tempting fruit, yet we have never heard that it was 
the duty of the owner of a fruit-tree to cut it down 
because a boy trespasser may possibly fall from its 
branches.”’ (Or get the colic from eating unripe ap- 
ples, the court might have added.) Overholt v. Vieths, 
93 Mo. 422; S. C., 3 Am. St. Rep. 557. 


‘The advocate or counsellor who should here imi- 
tate Cicero, and give his services gratuitously, relying 
solely upon the gift, which in the language of Sir 
John Davy, ‘giveth honoras well to the taker as the 
giver,’ would soon find the wolf at his door, unless 
like Cicero he had other sources of revenue.’’ Filli- 
more v. Wells, 10 Colo. 228; S. C., 3 Am. St. Rep. 567. 


The judicial reports afford the best, nay, almost the 
only evidence of the common law and of the authentic 
interpretation of the statute law. Digests are useful as 
keys to the storehouse of the judicial reports. Trea- 
tises which collate, examine, stateand comment upon 
the judicial decisions, are invaluable helps to 
the understanding of the real state of the law, 
in a country whose law is being built up by 
the judgments of more than fifty independent juris- 
dictions, standing like so many columns of various 
heights, like the broken columns in the Forum of 
Trajan. The more than five thousand volumes of ju- 
dicial reports possessed by the English-speaking race, 
is a treasury of reasoning and learning which has been 
possessed by no other people, ancient or modern. Its 
value is beyond all estimate. But its very quantity 
discourages research and seems to baffle efforts at 
codification. It is speaking within the limits of lit- 
eral truth to say that there is scarcely a subject in this 
vast mass of cise-made law upon which conflicting au- 
thorities, if authorities they can be called, may not be 
found. Lines of decision upon questions that ought 
to have been authoritatively settled by a Code a hun- 
dred years ago, are still progressing forward, like the 
roots of a plant reaching out into new soil. On many 
subjects these multiplied decisions form a vast accre- 
tion, layer upon layer, and it is hard to tell whether 
the successive efforts at rethinking the same question 
have been attended by any improvement of result. 
This body of case-made law resembles a garment 
which has been covered in every part with a thousand 
patches, until no idea can be gained of the texture or 
color of the original fabric without cutting through all 
the superimposed layers. The simplest questions — 
those which are regarded as settled even in the time of 
the Year Books, are reargued in the courts every day, 
and are reconsidered and again thought over by the 
judges. Nothing seems at rest. The whole mass is 
in motion. What will become of itno one knows.— 
American Law Review. 
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ALBANY, FEBRUARY 16, 1889. 





CURRENT TOPICS. 





UDGE Alfred Conkling Coxe has rushed to 
‘Relief for the Supreme Court” in The 
Forum. He does not approve the Davis bill, and 
in this we agree with him. He opposes increasing 
the number of Supreme Court judges and having 
them sit in sections. In this we partly agree with 
him —we believe in increasing the number of 
judges and in not having them sit in sections, but 
in rotation and all the time. This would perhaps 
enable the court to keep up with its business, if 
another suggestion of the writer were adopted, 
namely, that the judges should not sit at circuit. 
On this point Judge Coxe says: ‘‘ No valid objec- 
tion can be urged to the suggestion that the jus- 
tices of the Supreme Court shall be confined to the 
labors of that court. Nor would their withdrawal 
from the circuits occasion any serious inconveni- 
ence so far as the prompt discharge of business is 
concerned. Why then should this unnecessary 
provision of the law be retained? The reasons 
which created it are obsolete. It compels the justices 
to discharge duties which can be discharged by 
others, and withdraws them from duties infinitely 
more important, which no one else can perform. 
Tt enables a judge of an appellate court to sit in 
two courts, and review in one the decision he has 
rendered in the other. This power is thought by 
many wise and honest men to be not only unbe- 
coming but dangerous. It has been discarded in 
most of the States. Should the attention of Con- 
gress be called to the subject by the justices them- 
selves, or by the executive, or by some other rec- 
ognized authority, it is hardly possible that a 
repeal of this law would be refused. But even if 
Congress should neglect to act, why is not the 
remedy still with the court? Suppose that while the 
docket is so overburdened the justices should sim- 
ply refuse to do circuit duty; who, having knowl- 
edge of the facts, would criticise their course?” He 
then proceeds to demonstrate that they may legally 
decline to do so. Chief Justice Marshall was of 
this opinion. ‘‘There has never been a decision 
‘that it was illegal for them not to hold Circuit 
Courts. Even if the question could be presented, 
and it is difficult to see how it can be, it is thought 
that the well-known views of Marshall must pre- 
vail.” We fully agree with Judge Coxe in this, 
and years ago suggested this course. Judge Coxe 
also suggests dispensing with the public reading 
of the opinions on Monday, and with writing opin- 
ions except in constitutional cases and those of gen- 
eral interest. In all this we coincide. And if 
these measures should prove insufficient, then we 
should approve the suggestion made by a corre- 
spondent in this journal recently, that the power 
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of removal should be denied to corporations. We 
doubt that all Judge Coxe’s suggestions would 
avail to correct the evil without increasing the 
working force and having a constant session. That 
course will be inevitable sooner or later. Judge 
Coxe makes the following forcible statement of the 
pest of law reports: ‘‘ Within the memory of men 
still living it was not a difficult task for a lawyer in 
active practice to familiarize himself with all tlre 
leading American decisions. How is it now? Un- 
less his memory is abnormally developed he can- 
not retain the names of the reports even, much 
less their contents. There are State reports of 
assorted varieties, big and little, district reports 
and Federal reports. The Surrogates’ Courts and 
courts of the larger cities contribute their volumes, 
while an innumerable mass of daily, weekly and 
monthly publications from the north-west, the 
south-west, the Atlantic and the Pacific flutter 
about the head of the bewildered practitioner in a 
confusion of legal tongues —a judicial Babel. The 
result is that in this multitude of authorities, both 
luminous and fuliginous, no proposition, however 
absurd, is required to stand without apparent sup- 
port. The lawyer of the present, instead of basing 
his judgment upon broad general principles of 
right, is too apt to spend his time and waste his 
faculties in delving and searching among the yel- 
low-covered literature of a public law library (no 
one but a millionaire can afford one of his own) for 
some case similar to the one in hand. He shrinks 
into a mere ‘decision-index or an echo.’ He be- 
comes a patient toiler searching for the threads of 
precedent to twist a rope with which to strangle 
principle. There is ‘authority’ enough at present 
to last without addition for a hundred years. * * * 
Is it surprising that this deluge of reports has 
diluted legal science and almost swept away the 
great landmarks of the law?” 


We always welcome any law writing from the 
pen of Judge Thompson of St. Louis, whether in 
the form of a book or articles in the legal periodi- 
cals, He unites learning with good sense and a 
practical knowledge of the needs of the profession 
in a measure rarely found in legal authors. His 
work on Negligence is to us the most useful law 
treatise at our command. One characteristic of his 
works is the ease with which one can find what 
they contain—-the result of a good arrangement 
and a good index. So when we took up his new 
work on Trials, in two volumes containing above 
twenty-five hundred pages, we remarked to our- 
selves, here is probably the ideal work on this sub- 
ject. After turning over the pages and giving 
them such a casual examination as a busy editor 
can afford, the gentleman addressed. quite agreed 
with us. We are not in the habit of copying a 
table of contents in order to give an idea of a 
book, but in this instance we can hardly do better. 
The titles and particular subjects are as follows: 
Title I.—Impaneling the jury: Of juries and the 
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qualifications of jurors; of selecting, drawing and 
summoning the panel, and herein of special venires 


and talesmen; of challenges; of details of practice’ 


in challenging and impaneling. Title II.— Control 
and regulation of the trial: Of preservation of or- 
der and punishment of contempts; of compulsory 
process against witnesses; enforcing stipulations 
and admissions of counsel; of other subjects of 
judicial conduct and control. Title III. — Opening 
the case and presenting the evidence: Of the right 
to open and close; of the opening statement; ex- 
cluding witnesses from the court-room; of the 
privileges of witnesses; preliminary questions of 
fact for the judge; control of court over examina- 
tion of witnesses; incidents of the direct-examina- 
tion; of the use by witnesses of memoranda to 
refresh recollection; of the cross-examination; of 
the re-examination; of indirect impeachment; of 
direct impeachment; sustaining and corroborating 
witnesses; of the examination of experts; of the 
accused as witnesses; of the unsworn statement of 
the accused; objections to evidence and exceptions 
to the rulings thereon; of the production and use 
of books and papers; of natural evidence. Title 
IV.— Argument of counsel: Of the right of argu- 
ment generally; of right to argue questions of law 
to the jury; abuses of the right of argument. 
Title V.— Province of court and jury — questions 
of law and of fact: General rules; existence and 
interpretation of laws, ordinances, rules and cus- 
toms; interpretation of private writings; verbal 
speech, oral contracts; existence and terms of ex- 
press contracts; implied promises; sales of personal 
property; warranties in sales of chattels; negotia- 
ble instruments; payment, accord and satisfaction ; 
statute of limitations, bankruptcy, new promise and 
part payment to revive barred debt; insurance (in- 


cluding fire, life, accident, marine); intent; au- 


thority, agency, ratification; alteration of written 
instruments; possession; waiver, abandonment, 
laches, acquiescence; identity, resemblance; place, 
boundary, identity of land; notice; description, 
quality, characterization; reasonableness (including 
articles on reasonable time and reasonable things) ; 
malicious prosecution; negligence; carriers of goods 
and other bailees; nuisance and obstruction; fraud 
(including fraud and fraudulent conveyances); slan- 
der and libel; measure of damages; of juries as 
judges of the law; matters of crime; of nonsuits; 
directing the verdict. Title VI.— Charging the 
jury: Invading the province of the jury; of the 
elements of the charge; of requests for instruc- 
tions; of written instructions; of the appellate re- 
view of instructions; cautionary instructions in 
criminal cases. Title VII.— The custody and con- 
duct of the jury: Of the conduct of the jury; of 
books and papers in the jury room; of improper 
methods of arriving at a verdict; of misconduct of 
juries as ground of new trial. Title VIII.— The 
verdict: Delivery and reception of the verdict; of 
general verdicts; of special verdicts; of special 
findings of juries. Title IX.— Motions for new 
trial: Motions for new trial; time of making the 


motion; manner of making the motion. Title X.— 
Bills of exceptions: Form and substance of the 
bill; taking exceptions, signing, filing, amending 
the bill. This summary pretty accurately describes 
the scope of the treatise, which cites seventeen thou- 
sand cases and expresses the juice of them. One part 
of the work raised a smile upon the editorial counte- 
nance at first. We refer to the ‘‘ precedents of in- 
structions to juries.”” This reminded us of a legal 
wag, residing in a village about six miles from this 
city, who rushed into a brother lawyer’s office during 
the session of the circuit, and breathlessly asked 
him for ‘‘a blank form of speech of plaintiff's at- 
torney to the jury in an action of assault and bat- 
tery, where the defendant kicked the plaintiff on 
the dock.” Whether Brother Thompson could 
furnish such a form we do not know, but the pre- 
cedents in question are not so absurd, for as the 
advertisement says, ‘‘they relate chiefly to those 
cautions and admonitions in regard to the value of 
different elements of evidence which the judge is 
constantly called upon to give in jury trials,” and 
embrace those proper ‘‘in the states of facts most 
frequently arising in actions grounded on fraud, 
negligence, defamation of character, malicious prose- 
cution, false imprisonment, injuries to rights in 
family relations,” etc. In this view, the work, 
considered as a book of ‘‘ charges,’ may be almost 
as useful to the judge as the lawyer's fee-book is to 
the practitioner. We feel encouraged to prepare a 
table of precedents for book-reviewers, both pro 
and con, furnished with the inevitable phrases 
couched in a variety of forms, so that the critic 
may say the same thing with a ghostly appearance 
of novelty. But we shall not be driven to such a 
form-book to find words to speak of this admirable 
work of Judge Thompson. It has unique and inm- 
portant merits, of which our affidavit may be had 
if desired. To two busy western judges the pro- 
fession now owe the model theoretical and the 
model practical work on practice in trials —‘‘ The 
Advocate and his Work,” by Judge Elliott, and 
the present. One thing however we cannot under- 
stand — why, oh, why, does Judge Thompson go 
to Flood of Chicago to get his book published? 
Flood does his work well, but we thought the 
chosen people of St. Louis had no dealings with 
the Samaritans of Chicago. 


The greatest law-giver of this century has gone_ 
at the age of eighty-four to visit the early home of 
Moses, his greatest predecessor. David Dudley 
Field has gone up the Nile to see how his laws 
work in Egypt. We hope he is not going to try to 
find Stanley. No doubt the Sphinx will have 
something to say to him; perhaps the stone temple- 
ladies of Aboo Simbel will broaden the eternal 
smirk of their amiable countenances at his ap- 
proach; and possibly the statues of the late Mr. 
Memnon will feel moved to emit some of their tra- 
ditional melodious utterances on the advent of the 
occidental traveller. The mummies however will 
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have no sympathy with him, for he is the farthest 
removed from a mummy, and he will not care for 
the hieroglyphics, for his laws are written in no 
obscure characters. May the fleas and crocodiles 
spare him, and may the Pharos kindly enlighten 
his pathway home again! Which would be the 
best place on earth if it had a code. 





NOTES OF CASES. 





N Matter of Zeph, 50 Hun, 523, it was held that 
letters of administration may not issue on the 
estate of one sentenced to imprisonment for life. 
The court said: ‘*The contention of the counsel 
for the appellant is that by force of such conviction 
and judgment thereon the said Edward Zeph be- 
came and is civilly dead, and that his estate be- 
came the subject of administration the same as 
though he were actually dead. We are satisfied 
that the provisions of the Code of Civil Procedure, 
from which surrogates derive their authority to 
grant letters of administration, have no application 
to a case of civil death but apply only to cases of 
actual death. It will be perceived by referring to 
section 2660 of the Code of Civil Procedure, and 
the following sections upon that subject, that 
whenever mention is made of the estate upon 
which administration may be granted the word 
‘decedent’ is employed, as for instance, in said 
section 2660 the expression is found: ‘And of the 
next of kin of the decedent.’ In section 2661 
‘that the decedent left no will.’ The same term is 
to be found in section 2668 and section 2665. We 
think that the word ‘decedent,’ as thus employed 
in framing the statute, was intended by the law- 
makers to be understood and applied in the usual 
and ordinary sense of the term. Webster defines 
the word ‘decease’ as follows: ‘To depart from 
this life; to die.” The word ‘decedent’ is defined 
‘a deceased person.’ There is nothing in the stat- 
ute, which we discover, which in the slightest de- 
gree favors a construction that civil death was 
intended to be included asa ground for granting 
such administration; indeed, the entire proceed- 
ings in regard to administering the estates of de- 
ceased. persons seem to negative the idea that civil 
death was intended to be included within the cases 
provided for by such statute. Such right to ad- 
ministration should not be extended by implication, 
doubtful construction or judicial legislation. If it 
should be deemed safe and judicious to include 
civil death as a ground for granting such letters of 
administration, the Legislature must furnish the 
remedy and not the court. The effect of imprison- 
ment for life upon the civil rights of the prisoner 
was considered in Avery v. Everett, 86 Hun, 6, and 
upon appeal to the Court of Appeals the subject 
was elaborately discussed; and the decision of that 
court is to be found in 110 N. Y. 817. We under- 
stand such decisions to be, upon principle, adverse 
to the contention of the appellant’s counsel herein. 
It was suggested by such counsel upon the argu- 


ment that the discussion of that question in the 
Court of Appeals should be regarded obiter. We 
do not so regard it, as the question considered was 
involved in the case discussed by the members of 
the court, and concurred in generally by all the 
judges present except Judge Ear], who delivered a 
dissenting opinion. Under such circumstances we 
must regard such question as within the determina- 
tion of that court in that case, and so far as it ap- 
plies upon the question under consideration in this 
case, is conclusive herein.” 


In Beard v. Horton, Alabama Supreme Court, 
January 7, 1889, it was held that where a draft is 
sent.to a bank for collection, and the agent of the 
bank, through a mistake known to the drawee, 
only collects a portion of the draft, marking it 
‘‘paid,” and the bank pays the entire amount of 
the draft to the holder, taking the notes of the 
agent for the amount, which he failed to collect, 
an action by the agent for money paid will lie 
against the drawee. The court said: ‘‘As the case 
is presented by the record, the gravamen of the ac- 
tion is money paid by appellant for the benefit of 
the appellee. The principles which underlie such 
actions are well settled. In order to enable one 
who paid money to the use of another to maintain 
an action for money paid, two things are essential 
—a legal liability on the part of the defendant to 
pay the original demand, and his antecedent re- 
quest or subsequent promise to pay. No person 
can make another a debtor against his will, and a 
voluntary payment of the debt of another without 
his knowledge or consent, the party paying being 
under no legal obligation to pay, will ordinarily be 
regarded a gratuity, and the money paid cannot be 
recovered back. An express request or promise is 
not essential. If the party paying is under a legal 
obligation to pay, and a primary obligation rests 
on the person for whose benefit the money is paid, 
a request or promise sufficient to uphold the action 
will generally be implied. As illustrative, the fol- 
lowing instances may be noticed: Money paid in 
ignorance or under mistake of facts may be recov- 
ered. Young v. Lehman, 63 Ala. 519. A party 
compelled, in order to preserve his right, to pay 
the debt of another, may recover the amount so 
paid from the person whose duty it was to have 
paid the debt. Walker v. Smith, 28 Ala. 569. Also 
where a person is compelled by operation of law 
to pay a debt which another in equity and good 
conscience ought to pay, he may recover the amount 
of such person. Bank v. Smiley, 27 Me. 225. It 
has been held that a surety on the official bond of 
a sheriff, who has paid a judgment recovered 
against him for his principal’s default in failing to 
return or make the money on an execution, may re- 
cover the amount paid from the defendant in exe- 
cution on proof of an agreement between him and 
the plaintiff therein that suit should be instituted 
against the sheriff and his surety, and if the money 
could be made out of the latter the defendant in 
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execution should no longer be pursued. vans v. 
Billingsley, 32 Ala. 895. The principle on which 
the case last cited rests is that where a person owes 
a debt, and by any trick, deceit or contrivance 
causes another to pay it, the party paying it may 
maintain an action against such person for money 
paid, and the means used to bring about such pay- 
ment is immaterial. Cross v. Cheshire, '7 Exch. 43. 
* * * An action for money paid cannot be 
maintained unless there has been a payment of 
money or its equivalent. If the notes of plaintiff 
however were accepted and taken by the bank as 
payment, and defendant’s liability, except as to 
plaintiff, was discharged, this is equivalent to a 
payment in money, and is such payment as will up- 
hold an action for money paid. The institution of 
legal proceedings is not requisite to constitute a 
compulsory payment. If the plaintiff made the 
payment to the bank because of a legal liability 
the payment is not voluntary. The bank having 
received the draft, and having undertaken its col- 
lection, was liable to the holders for any loss occa- 
sioned by the negligence of its employee; and the 
plaintiff, being an employee of the bank, is respon- 
sible to it for any damage caused by his negligence 
or his mistake in the performance of his services. 
Railway Co. v. Clanton, 59 Ala. 392. The defend- 
ant, being primarily liable for the payment of the 
draft, if by design on his part, or by mistake of the 
plaintiff, known to defendant, he only paid a small 
portion of the draft as the full amount, and took 
up the draft as paid, and the bank has paid the en- 
tire amount to the holders of the draft, and the 
plaintiff has paid it to the bank, his claim to be re- 
imbursed is based on sound principle. Of course 
if the defendant paid the entire amount of the 
draft the plaintiff is not entitled to recover. On 
this material question of fact the evidence was in 
conflict, and being in conflict, the question should 
have been submitted to the jury.” 


In Commonwealth v. Reyburg, Pennsylvania Su- 
preme Court, January 14, 1889, it was held that 
whether cider is a vinous or spirituous liquor 
within the meaning of an act of Pennsylvania, 1887, 
prohibiting the sale without license of malt, brewed, 
vinous or spirituous liquor, is a question for the 
jury. The court said: ‘‘ Without stopping to re- 
fine upon the meaning of the word ‘intoxicating,’ 
or the degree of alcoholic admixture which is nec- 
essary to render any liquid intoxicating, it is only 
necessary to say that the intoxicating quality is not 
the one which is prohibited by the act, and hence 
an issue upon that question does not arise under 
the indictment. If however any liquor which is 
sold without license is either vinous or spirituous 
it comes within the prohibition of the act. But 
the question whether cider is vinous or spirituous 
is not a question of law to be decided by the court, 
but a question of fact to be determined by the jury. 
Of course if there is no evidence on the trial that a 
liquor is either vinous or spirituous, malt or brewed, 


it would be the duty of the court to say so to the 
jury, and direct an acquittal for that reason. But 
if there is evidence on that subject, more than a 
scintilla, it is for the jury and not for the court to 
decide upon it. ‘Cider’ is defined by Worcester 
to be ‘a fermented liquor made from the juice of 


‘apples, formerly used for all kinds of strong liq- 


uors except wine;’ and by Webster, ‘a drink made 
from the juice of apples. Note. The word was 
formerly used to signify the juice of other fruits, 
and other kinds of strong liquor except wine, but 
it is now appropriated to the juice of apples before 
and after fermentation.’ Certainly, in common ac- 
ceptation, cider is not understood to be either a 
vinous or a spirituous beverage, yet when fermented, 
it doubtless contains a percentage of alcohol suffi- 
cient to bring it within the fair meaning of the 
term ‘vinous;’ and although not the product of 
distillation, it may, when mixed with spirituous 
liquor, and sold in that condition under the name 
of cider, be regarded as ‘spirituous,’ within the 
meaning of the prohibition. The evidence on the 
trial was very weak indeed. No skilled person 
having knowledge of the chemical composition of 
cider was examined, and there was no direct evi- 
dence as to whether the liquor sold as cider was 
vinous or spirituous. There was not even any 
direct evidence whether the cider sold by the de- 
fendant was fermented, but there was some testi- 
mony that persons using it felt the effects of it the 
same as if they had been drinking whisky or beer. 
We think there was evidence sufficient to carry to 
the jury the question whether the cider sold by the 
defendant was a vinous or spirituous liquor. We 
attach no importance to the argument adduced 
from a consideration of other acts of Assembly. 
This is a criminal statute, and must be strictly con- 
strued. If the article sold was a vinous or spiritu- 
ous liquor, the defendant was guilty; if not, he was 
innocent and should be acquitted; but whether it 
was or not was a question for the jury, and not for 
the court. We do not mean to intimate that the 
mere unfermented juice of the apples is in any cir- 
cumstances to be regarded as either a vinous or 
spirituous liquor, but we do not know, and cannot 
say, as matter of law, that its character may not be 
so changed by fermentation as to bring it within 
the meaning of the term ‘vinous.’ Of course an 
admixture with spirits might render the compound 


‘ spirituous.’ ” 
—__q___—__. 


LIBEL AND SLANDER — PRIVILEGED COM- 
MUNICATIONS—MALICE. 


NEW YORK COURT OF APPEALS, NOY. 27, 1888. 


BYyAM v. COLLINS. 


A libellous letter concerning the suitor of the person ad- 
dressed, not written at the latter’s request, but appearing 
to have been written at the instance of mutual friends for 
the purpose of preventing a marriage, is not privileged by 
reason of previous friendship, nor by reason of a request 
made four years before, and before the acquaintance of 
the suitor was made, for information of any thing known 
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to the writer concerning any young man the person ad- 
dressed * went with,’’ or any young man in the place. 

Malice is implied as well from oral as from written defama- 
tion, where the communication is not privileged. 


PPEAL from Supreme Court, General Term, Fifth 
Department. 
Action for libel and slander. Judgment for defend- 
ants was affirmed at General Term, and plaintiff ap- 
peals. 


A. J. Abbott, for appellant. 
James Wood, for respondents. 


EARL, J. The general rule is that in the case of a 
libellous publication the law implies malice, and infers 
some damage. Whatarecalled “privileged communi- 
cations’”’ are exceptions to this rule. Such communi- 
cations are divided into several classes, with one only 
of which we are concerned in this case, and that is gen- 
erally formulated thus: ‘A communication made 
bona fide upon any subject-matter in which the party 
communicating has an interest, or in reference to 
which he bas a duty, is privileged, if made to a person 
having a corresponding interest or duty, although it 
contains criminating matter which, without this privi- 
lege, would be slanderous and actionable; and this 
though the duty be not a legal one, but only a moral 
or social duty of imperfect obligation.’’ The rule was 
thus stated in Harrison v. Bush, 5 El. & Bl. 344, and 
has been generally approved by judges and text- 
writers since. 

In Toogood v. Spyring, 1 Cromp., M. & R. 181, an 
earlier case, it was said that the law considers a libel- 
lous ‘** publication as malicious unless it is fairly made 
by a person in the discharge of some public or private 
duty, whether legal or moral, or in the conduct of his 
own affairs in matters where his interest is con- 
cerned;’’ and that statement of the rule was approved 
by Folger, J., in Klinck v. Colby, 46 N. Y. 427, and in 
Hamilton v. Eno, 81 id. 116. 

In White v. Nicholls, 3 How. 266, 291, it was said that 
the description of cases recognized as privileged com- 
munications must be understood as exceptions to the 
general rule, and ‘‘as being founded upon some ap- 
parently recognized obligation or motive, legal, moral 
or social, which may fairly be presumed to have led to 
the publication, and therefore prima facie relieves 
it from that just implication from which the general 
law is deduced.’’ 

Whether within the rule as defined in these cases a 
libellous communication is privileged, is a question of 
law; and when upon any trial it has been held as mat- 
ter of law to be privileged, then the burden rests upon 
the plaintiff to establish as matter of fact that it was 
maliciously made, and this matter of fact is for the de- 
termination of the jury. It has been found difficult to 
frame this rule in any language that will furnish a plain 
guide in all cases. It is easy enough to apply the rule 
in cases where both parties—the one making and the 
one receiving the communication—are interested in it, 
or where the parties are related, or where it is made 
upon request to a party who has an interest in receiv- 
ing it, or where the party making it has an interest to 
subserve, or where the party making it is undera legal 
duty to make it. But when the privilege rests simply 
upon the moral duty to make the communication, 
there has been much uncertainty and difficulty in ap- 
plying the rule. The difficulty is to determine what 
is meant by the term ‘‘ moral duty,’’ and whether in 
any given case there is such a duty. 

In Whiteley v. ddams, 15 C. B. (N. 8.) 393, Erle, C. 
J., said: **‘ Judges who have had from time to time to 
deal with questions as to whether the occasion justi- 
fied the speaking or the writing of defamatory matter 
have all felt great difficulty in defining what kind of 
social or moral duty, or what amount of interest, will 





afford a justification; ’’ and in the same case Byles, 
J., said the application of the rule ‘‘ to particular cases 
has always been attended with the greatest difficulty; 
the combinations of circumstances are so infinitely 
various.”’ 

The rule as to privileged communications should not 
be so extended as to open wide the flood- gates of in- 
jurious gossip and defamation, by which private char- 
acter may be overwhelmed, and irreparable mischief 
done; and yet it should be so administered as to give 
reasonable protection to those who make and receive 
communications in which they are interested, or in 
reference to which they have a real, not imaginary, 
duty. Every one owes a moral duty not, as a volun. 
teer in a matter he has no legal duty or personal inter- 
est, to defame another unless he can find a justifica- 
tion in some pressing emergency. 

In Coxhead v. Richards, 2 Man.,G. & S. 569, 602, Colt- 
man, J., said: ‘‘The duty of not slandering your 
neighbor on insufficient grounds is so clear that a vio- 
lation of that duty ought not to be sanctioned in the 
case of voluntary communications, except under cir- 
cumstances of great urgency and gravity. It may be 
said that it is very hard on a defendant to be subject 
to heavy damages when he has acted honestly, and 
when nothing more can be imputed to him than 
an error in judgment. It may be hard, but it is very 
hard, on the other hand, to be falsely accused. It is 
to be borne in mind that people are but too apt rashly 
to think ill of others. The propensity to tale-bearing 
and slander is so strong among mankind; and when 
suspicions are inferred men are so apt to entertain 
them without due examination, in cases where their 
interests are concerned, that it is necessary to hold 
the rule strictly as to any officious intermeddling by 
which the character of others is affected.’’ And inthe 
same case Cresswell, J., said: ‘‘If the property of the 
ship-owner on the one hand was at stake, the character 
of the captain was at stake on the other; and I cannot 
but think thatthe moral duty not to publish of the lat- 
ter defamatory matter which he did not know to be true 
was quite as strong as the duty to communicate to the 
ship-owner that which he believed to be true.’’ 

One may not go about in the community and acting 
upon mere rumors proclaim to everybody the supposed 
frailties or bad character of his neighbor, however 
firmly he may believe such rumors, and be convinced 
that he owed a social duty to give them currency, that 
the victim of them may be avoided; and ordinarily 
one cannot with safety, however free he may be from. 
actual malice, as a volunteer, pour the poison of such 
rumors into the ears of one who might be affected if 
the rumors were true. I cite a few cases by way of il- 
lustration. ’ 

In Godson v. Home, 1 Brod. & B.%, one Noah so- 
licited the plaintiff to be his attorney in an action, 
The defendant, apparently a total stranger, wrote to 
Noah, to deprecate his so employing the plaintiff, and 
this was held to beclearly not a confidential or privi- 
leged communication. 

In Storey v. Challands, 8 Car. & P. 234, one Hersford 
was about to deal with the plaintiff, when he met the 
defendant, who said at once, without his opinion be- 
ing asked at all: ‘‘If you have any thing to do with 
Storey you willlive to repent it. He is a most un- 
principled man,” etc., and Lord Denman directed a 
verdict for the plaintiff, because the defendant began 
by making the statement without waiting to be 
asked. 

In York v. Johnson, 116 Mass. 482, the defendant, a 
member of a church, was appointed, with the plaintiff 
and other members of the church, on a committee to 
prepare a Christmas festival for the Sunday-school. 
He declined to serve, and, being asked his reason by 
Mrs. Newton, a member of the committee, said that a 
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third member of the committee, a married man, had 
the venereal disease; and, being asked where he got it, 
said he did not know, but that ‘* he had been with the 
plaintiff,” who was a woman; and it was held that 
this was not a privileged communication. There was 
no question of the defendant’s good faith and reason- 
able grounds of belief in makiug the communication, 
and yet Debens, J., in the opinion said: “ The ruling 
requested by the defendant that the communication 
made by him to Mrs. Newton was a privileged one, 
and not actionable except with proof of express malice, 
was properly refused. There was no duty which he 
owed to Mrs. Newton that authorized him to inform 
her of the defamatory charges against the plaintiff, 
and no interest of his own which required protection 
justified it. He had declined to serveupon the same 
committee with Mrs. York, but he was under no obli- 
gation to give any reason therefor, however persist- 
ently called upon to do so; and, even if Mrs. Newton 
had an interest in knowing the character of Mrs. York 
as a member of the same church, it was an interest of 
the same description which every member of the com- 
munity has in knowing the character of other mem- 
bers of the same community with whom they are 
necessarily brought in contact, and would not shield 
a person who uttered words otherwise slanderous.”’ 
Having thus stated the general principles of law ap- 
plicable to a case like this, [ will now bring to mind 
the facts of this case so far as they pertain to the de- 
famatory letter. The plaintiff was a lawyer, and had 
been engaged in the practice of his profession at Cale- 
donia for several mouths, and resided there at the 
date of the letter. Miss Dora McNaughton and the 
defendant also resided there. The plaintiff was on 
terms of social intimacy with Dora, and was paying 
her attention with a view to matrimony, and some 
time subsequently married her. Mrs. Collins was 
about twenty-five years old, two years and a half 
younger than Dora, and was married November 2, 
1875; and prior to that she had always resided within 
a mile and a half from the residence of Dora, and they 
had been very intimate friends. Dora had a father 
and no brother, and Mrs. Collins had a brother. 
During the time of this intimacy, and at some time 
before the marriage of Mrs. Collins, Dora repeatedly 
requested of her that if she “knew any thing about 
any young man she went with, or in fact any young 
man inthe place, to tell her, because her father did not 
go out a great deal, and had no means of knowing, and 
people would not be apt to tell him;’’ that she, Mrs. 
Collins, had a brother and would be more apt to hear 
what was said about young men, and Dora wished her 
to tell what she knew. Their intimacy continued after 
the marriage of Mrs. Collins until January before the 
letter was written, when a coldness sprang up between 
them. They became somewhat estranged, and their 
intimacy ceased. Mrs. Collins testified that when she 
wrote the letter she thought just as much of Doraasif 
she had belonged to her family; that she had heard 
the defamatory rumors, and believed them, and there- 
fore did not wish her to marry the plaintiff. It must 
be observed that the request of Dora to Mrs. Collins 
for information about young men was not made when 
she was contemplating marriage to any young man, 
and that the request was not for information about 
any particular young man, or about any young man in 
whom she had any interest, but it was for information 
about the young men generally with whom she asso- 
ciated. Nor, literally construing the language, did 
Dora wish for information as to the gossip and rumors 
afloat as to young men. What she asked for was such 
facts as Mrs. Collins knew, and not for her opinion 
about young men, or her estimation of them. But if 
we assume that the request was for information as to 
all the rumors about young men which came to the 





knowledge of Mrs. Collins, the case of the defendant 
is not improved. At that time the plaintiff was not 
within Dora’s contemplation, us she did not know him 
until long after. The request was not forinformation 
as to any young man whu might pay her attention 
with a view to matrimony; it was for information 
about ail the young men in her circle. Mrs. Collins 
was not related to her, and was under no duty to give 
the information, aud Dora had no sufficient interest to 
receive the information. Mrs. Collins was under no 
greater duty to give the information to Dora than to 
any of the other young ladies of her acquaintance 
in the same circle. She could properly tell what she 
knew about young men, but could not defame them 
even upon request by telling what she did not know, 
what nobody knew, but what she believed upon mere 
rumors and hearsay to be true. The mere fact that 
she was requested or even urged to give the informa- 
tion did not make the defamatory communication 
privileged. York v. Johnson, supra. 

But there is no proof that this letter was written to 
Dora in pursuance of any request made by her four 
years before its date, and there was no evidence 
which authorized the jury to find soif they did so find. 
On the contrary, it is clear that Dora would not at the 
time have gone to Mrs. Collins for any information as 
to the plaintiff if she had desired any, and that she did 
not wish for the information from her; and that this 
was known to Mrs. Collins the language of the letter 
clearly shows. 

In the defendant’s answer it is alleged that Mrs. Col- 
lins’ letter was prompted by her friendship for Dora, 
and by the solicitations of ‘‘ mutual friends to inter- 
fere in the matter and break off the relations which 
seemed to exist between the plaintiff and Dora,” and 
there is no averment that it was written in pursuance 
of any requestcoming from Dora. The letter itself, 
as wellas the evidence of Mrs. Collins, shows unmis- 
takably that it was thus prompted. Mrs. Collins did 
not testify that she wrote the letter in pursuance of 
any request of Dora, and the action was not tried upon 
that theory, and no question as to the request was sub- 
mitted to the jury. The trial judge charged the jury 
broadly that if the relations of Dora and Mrs. Collins 
were of such an intimate character as to warrant the 
latter in warning the former “against a person whom 
she had reason to believe was not a fit person; and if 
Mrs. Collins acted fairly, in good faith, conscienti- 
ously, although mistakenly, there can be no recovery 
against her” upon the count in the complaint for libel; 
and then the court said: ‘‘ Did Mrs. Collins, in writ- 
ing that letter, act fairly, act judiciously, not in the 
matter of good taste, but did she with the facts which 
had been brought to her mind act in a conscientious 
and proper manner? If she did, if she acted as an or- 
dinarily prudent person would act under the same cir- 
cumstances, if she had probable ground for her belief, 
she was justified in writing the letter.’”’ Mrs. Collins 
then appears as a mere volunteer, writing the letter to 
break up relations which she feared might lead to the 
marriage of the plaintiff to Dora. If she had been the 
mother of Dora, or other near relative, or if she had 
been asked by Dora for information as to the plain- 
tiff’s character and standing, she could with propriety 
have given any information she possessed affecting his 
character, provided she acted in good faith and with- 
ont malice. Buta mere volunteer, having no duty to 
perform, no interest to subserve, interferes with the 
relations between twosuch people at her peril. The 
rules of law should not be so administered as to en- 
courage such intermeddling, which may only blast 
reputation, but possibly wreck lives. In such a case 
the duty not to defame is more pressing than the duty 
to communicate mere defamatory rumors not known 
to be true. 
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Some loose expressions may doubtless be found in 
text-books and judicial opinions supporting the con- 
tention of the defendant that this letter was in some 
sense a privileged communication. But after a very 
careful research I believe there is absolutely no re- 
ported decision to that effect. The case which is as 
favorable to the defendant as any, if not more favor- 
able than any other, is that of J'odd v. Hawkins, 8 
Car. & P. 88. In that case a widow being about to 
marry the plaintiff, the defendant, who had married 
her daughter, wrote her a letter containing imputa- 
tions on the plaintiff's character, and advising a dili- 
gent and extensive inquiry into his character; and it 
was held that the letter was written on a justifiable 
occasion, and that the defendant was justified in writ- 
ing it, provided the jury were satisfied that in writing 
it he acted bona fide, although the imputations con- 
tained in the letter were false, or based upon the most 
erroneous information, and if he used expressions 
however harsh, hasty or untrue, yet bona fide, and be- 
lieving them to be true, he was justified in so doing. 
The letter was held privileged solely upon the ground 
of the near relationship existing between the widow 
and the defendant, her son-in-law, which justified his 
voluntary interference. But the judge expressly stated 
that if the widow and defendant had been strangers to 
each other there would have been a mere question of 
damage. 

A case nearer in point is that of Cownt Joannes v. 
Bennett, 5 Allen, 169. There it was held that a letter 
to a woman containing libelous matter concerning her 
suitor cannot be justified on the ground that the 
writer was her friend and former pastor, and that the 
letter was written at the request of her parents, who 
assented to all its contents. The decision was put upon 
the ground that in writing the letter the defendant 
had no interest of his own to serve or protect; that he 
was notin the exercise of any legal or moral duty; 
that the proposed marriage did not even involve any 
sacrifice of his feelings or injury to his affections, and 
did not in any way interfere with or disturb his per- 
sonal or social relations; that the person to whom the 
letter was addressed was not connected with him by 
the ties of consanguinity or kindred, and that he had 
no peculiar interest in her. 

Some years before the same learned court decided 
the case of Krebs v. Oliver, 12 Gray, 239, wherein it was 
held that statements that a man has been imprisoned 
for Jarceny, made to the family of a woman whom he 
is about to marry, by one who is no relation of either, 
and not in answer to inquiry, are not privileged com- 
munications. In the opinion it is said: ‘‘A mere 
friendly acquaintance or regard does not impose a duty 
of communicating charges of a defamatory character 
concerning a third person, although they may be told 
to one who has a strong interest in knowing them, 
The duty of refraining from the utterance of slander- 
ous words without knowing or ascertaining their 
truth far outweighs any claim of mere friendship.” I 
am therefore of opinion that the letter was in no sense, 
upon the facts as they appear in the record, a privi- 
leged communication. 

There was also error in the court below as to the 
verbal slanders alleged in the second cause of action; 
and what I have already said applies in part to these 
verbal slanders. There was no substantial denial of 
these slanders in the answer, and there is no dispute in 
in the evidence that they were uttered, and there can 
be no claim upon the evidence that they were justi- 
fied. The trial judge charged the jury that the words 
were slanderous. But he said to them that ‘‘ there is 
not that presumption of malice in the case of oral slan- 
ders that there is in the case of a deliberate writing.”’ 
This was excepted to by 'plaintiff’s counsel, and was 
clearly erroneous. 


In the case of oral defamation, as in the case of writ- 
ten, if the words uttered were not privileged the law 
implies malice. The judge further charged the jury in 
substance that the words, if uttered under the circum- 
stances testified to by Mrs. Collins, were privileged. 
She testified, in substance, that she uttered the words 
to Mr. Cameron in confidence after the most urgent 
solicitation on his part that she should tell him what 
she knew about the plaintiff. But defamatory words 
do not become privileged merely because uttered in 
the strictest confidence by one friend to another, nor 
because uttered upon the most urgent solicitation. 
She was under no duty to utter them to him, and she 
had no interest to subserve by uttering them. He had 
no interest or duty to hear the defamatory words, and 
had no right to demand that he might hear them; and 
under such circumstances there is no authority hold- 
ing that any privilege attaches to such communica- 
tions. There was no evidence that would authorize a 
jury to find that Cameron sought the interview with 
Mrs. Collins. as an emissary from or agent of the plain- 
tiff, or that at the plaintiff’s solicitation or instigation 
he obtained the slanderous communications from her; 
and he did not profess or assume to act for him on 
that occasion. He was the mutual friend of the parties 
and seems to have sought the interview with her either 
to gratify his curiosity or to prevent the impending 
litigation between the parties. But, even if he ob- 
tained the interview with her at the solicitation of the 
plaintiff and as his friend, she could not claim that her 
slanderous words uttered at such interview were privi- 
leged. The trial judge therefore erred in refusing to 
charge the jury that there was no question for them 
as to the second cause of action but one of damages. 

Therefore, without noticing other exceptions to rul- 
ings upon the trial, for the fundamental errors herein 
pointed out, the judgment should be reversed and a 
new trial granted. 


DANFORTH, J. (dissenting). [Omitting statement 
and some minor considerations.] The letter is one of 
warning or entreaty. It names no oue as its subject, 
but it was conceded that the person referred to was 
the plaintiff, and he is held up, in numerous phrases 
conveying divers degrees of disparagement and impu- 
tation, to reproach, and as a person to be feared and 
avoided. Craft v. Boite, 1 Saund. 248, and note. The 
trial judge therefore ruled that it was libelous, 
and the appellant is entitled to have that ruling stand 
as the law of the case. The publication was admitted. 
From these circumstances the law supplied the rest, 
and the burden of justification or excuse was cast upon 
the defendant. Lewis v. Few, 5 Johns. 35. 

The question therefore is whether the occasion of 
the publication, or the circumstances prompting it, 
furnish a legal excuse for that act, and so repel the in- 
ference of malice arising from the matter of it, as to 
bring it within the exception to which I have referred. 
If it does, then in legal contemplation the communi- 
cation is privileged. Of such communications there 
are two classes: in one the privilege is absolute and a 
shield against any action for defamation, as where the 
charge, even if false and malicious, is made in the 
course of official duty or under certain other circum- 
stances not embracing those before us; in the other 
class the privilege is qualified and may be overcome by 
proof of malice. This class includes cases where the 
interest and welfare of society and common conven- 
ience require that the defendant should be permitted 
to speak freely in the relation in which he is placed, 
provided he confines himself within the bounds of 
what he believes to be the truth. Hastings v. Lusk, 
22 Wend. 410. 

The law frequently referred to upon this subject is 
to be found in Toogood v. Spyring, 1 Cromp. M. & R. 
181-192, and requires that the communication, to be 
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privileged, should be fairly made by a person in the 
discharge of some public or private duty, whether le- 
galor moral, or in the conduct of his own affairs, 
where his interest is concerned. 

In Harrison v. Bush, 32 Wng. Law & Eq. 1738, sub- 
stantially the same rule is restated, but it is added 
“that duty cannot be confined to legal duties which 
may be enforced by indictment, action or mandamus, 
bul must include moral and social duties of imperfect 
obligation,’’ aud as thus amplified the rule is adopted 
in this court, and may be considered as well settled. 
Ormsby v. Douglass, 37 N. Y. 477; Hamilton v. Eno, 
81 id. 116. 

A common application of the rule is to words spoken 
by a former master in giving a character of a servant 
(Weatherston v. Hawkins, 1'T. R. 110), or in answering 
an inquiry concerning the solvency of a tradesman or 
banker, or between persons having acommon interest 
in the subject to which they relate. It applies how- 
ever to other cases of the same nature, and is meant 
to protect the communications of business, and the 
necessary confidence of man in man; as where one em- 
ployed by a sheriff to ascertain and inform him of the 
facts relating to an interference with a levy upon cer- 
tain cattle, wrote a letter charging the plaintiff with 
feloniously taking them (Washburn v. Cooke, 8 Denio, 
110); or where, at the request of the father, a person 
made inquiry as to the character of his daughter’s hus- 
band (Atwill v. Mackintosh, 120 Mass. 177). In each in- 
stance the report, if made in good faith, and reason- 
ably believed true, was held to be privileged. Atwill 
v. Mackintosh, supra. 
confidential communications of friendship (Holt Li- 
bel, 235), and will undoubtedly include every case 
where, in the discharge of any legal, natural or social 
obligation, the defendant states what he honestly be- 
lieves the plaintiff's character to be, whatever the 
charges may be which he thus imputes to him. 

Thus, in McDougall v. Claridge, 1 Camp. 267, it was 
held that a letter written confidentially concerning a 
solicitor, and under an impression that its statements 
were well founded, could not be the subject of an ac- 
tion; and in Hesser v. Donson, mentioned in Bull. N. 
P. 8, where the defendant said, ‘‘in confidence and 
friendship, by way of warning,’’ to one about dealing 
with the plaintiff, words affecting his credit, no action 
would lie, because the manner of speaking repelled the 
idea of malice. 

In White v. Nicholls, 3 How. 286, Justice Daniel 
enumerates among such communications, ‘‘ words 
spoken in confidence and friendship as a caution;” 
and applying the same principle to specific cases, it is 
laid down in a recent work on this subject (Odger 
Sland. & Lib. 210) that a father, guardian or intimate 
friend may warn a young man against associating with 
a particular individual, or may warn a lady not to 
marry a particular suitor, though under the same cir- 
cumstances a stranger could not do so without incur- 
ring liability. Among other instances of privilege, 
and of the same nature, is any communication re- 
quired by the interest of the person to whom it is 
made, and reasonably called for or warranted by the 
relation in which the person making it stands to him, 
as a letter written in good faith by a person to his 
mother-in-law, warning her of the bad character of the 
man she was about to marry. Todd v. Hawkins, 8 Car. 
& P. 88-91. 

The same principle was applied in Adcock v. Marsh, 
8 Ired. 361. It there appeared that Anderson Adcock 
was twice married. His first wife died, leaving a 
daughter Sally, and one other. Upon his second mar- 
riage the defendant, Mrs. Marsh, advised the daugh- 
ters of the first Mrs. Adcock that they ought not to 
live at their father’s, giving reasons in words relating 
to the plaintiff, his then wife, which were in them- 
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selves prima facie actionable. In excuse it was shown 
that the first Mrs. Adcock *‘ had requested the defend- 
ant Marsh, with whom she was very intimate, to give 
‘advice’ to her daughters,’’ but the trial judge ruled 
that this was insufficient in any view to rebut the im- 
plication of malice; and after verdict for the plaintiff 
a new trial was granted, the court of review holding 
that the communication was privileged if made by the 
defendant in good faith, and as to that the jury were 
the proper judges. The learned judge, speaking for 
the court, and referring to the ruling of the trial judge, 
said: ‘‘ The idea seems to have been that the commu- 
nication was not a privileged one, because the defend- 
ant had no interest in the matter, and stood in no re- 
lationship to the witness ’’ (the person advised by de- 
fendant), ‘* but was in every respect a volunteer; ’’ 
and, after citing and commenting on various Cases, 
says, in substance, that whether there was just cause 
for the opinion expressed by Mrs. Marsh or not, she 
was justified in making it known to the daughter, if 
she honestly held that opinion, ‘and that her com- 
munication so made was a privileged one.’”’ ‘And we 
further hold,” he says, ‘‘that without any request 
from the mother, she would, under the other circum- 
stances, have been justified.”’ 

To the same effect are the cases in ourown court. In 
Lewis v. Chapmun, 16 N. Y. 369, Selden, J., enunciates 
the rule as embracing both alternatives, and says: 
‘“‘There is no doubt that when the communication is 
made bona fide, in answer to inquiries from one hav- 
ing an interest in the information sought, or when the 
relation between the parties by whom and to whom 
the communication is made is such as to render it 
reasonable and proper that the information should be 
given, it will be regarded as privileged;’’ and refer- 
ring to the authorities, says: These cases show that all 
that is necessary to entitle such communications to be 
so regarded is ‘‘ that the relation of the parties should 
be such as to afford reasonable ground for supposing 
an innocent motive for giving the information, and to 
deprive the act of an appearance of officious inter- 
meddling with the affairs of others;’’ and although 
the information given in that case was volunteered, 
and not in answer to any inquiry, the judges all agreed 
that the relations existing between the person ad- 
dressed and the defendant, rendered the communica- 
tion privileged. 

In the later case of Sunderlin v. Bradstreet, 46 N. Y. 
188, it appeared that the defendants, of their own voli- 
tion, and for their own profit, collected information 
concerning the condition of traders, and this they 
communicated to subscribers not interested in the 
matter; and the court, reiterating the rule laid down 
in Lewis v. Chapman, supra, held, that owing to that 
want of interest in the person addressed, the com- 
munication was not privileged. Protection would 
seem to be due therefore to communications between 
persons having relationship, whether by blood or mar- 
riage, or as principal and agent, attorney and client, 
or as intimate friends, or as the result of any trust or. 
confidence, provided such communications are fairly 
warranted by a reasonable occasion, and honestly made. 

It follows that the term ‘‘ malice,’’ in a legal sense, 
has no application where there is a just cause or occa- 
sion for speaking the words complained of, although, 
under other circumstances, they would constitute a 
slanderous charge. Jones v. Givin, Gilb. Ch. 185; 
Washburn v. Cooke, and other cases, supra. In discus- 
sing this question, the learned judge already quoted 
says: ‘* When the circumstances show that the defend- 
ant may reasonably be supposed to have had a just and 
worthy motive for making the charge, then the law 
ceases to infer malice from the mere falsity of the 
charge, and requires from the plaintiff other proof of 
its existence.’ Lewis v. Chapman, supra. 
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The facts found by the jury, and already adverted 
to, bring the case at bar within the principle and the 
rule stated in the case above cited, as decided by this 
court. The occasion was the courtship of the plaintiff, 
and the object of the letter was to give information of 
his character. It was written in confidence and in 
friendship to one sought by him in marriage, and thus 
having a vital interest in the subject, and written also 
in response to her request. ‘These conditions seem to 
answer the first branch of the proposition laid down 
by Judge Selden in the Chapman Case, supra, and by 
Judge Allen in the Sunderlin Case, swpra, aud also 
bring the communication directly within the other 
branch of the rule. If we regard the communication 
as volunteered, it still remains that Dora, the party to 
whom the communication was made, had an interest 
init, and the writer stood, by reason of her intimate 
friendship and the request, in such relation to her as 
to make it at least proper that the defendant should 
warn and put her on further inquiry. I think the com- 
munication was privileged by the occasion and by the 
position of the writer, and the court committed no er- 
ror in refusing to charge otherwise. Whether the let- 
ter was in excess of privilege so conferred I need not 
inquire, for such question was for the jury, and it was 
not raised at the trial. 





ELECTIONS — CONTEST — EVIDENCE — CARE 
OF BALLOTS—RECOUNT. 


OREGON SUPREME COURT, DEC. 19, 1887. 


HARTMAN V. YOUNG. 


In determining a contested election the evidence of the bal- 
lots actually cast will control that furnished by the offi- 
cial count, provided the ballots have been preserved and 
protected from tampering. 

The plaintiff must establish to the satisfaction of the jury or 
trial court that the ballots have been kept intact, and are 
the genuine, identical ballots cast at the election. 

Provisions of the statute for the safe-keeping of ballots are 
treated by the courts as directory, and when it is shown 
that the ballots have been securely kept and preserved in- 
violate, they will not be excluded as evidence on account 
of some omission to comply with their directions. 

Where the court finds that the ballots have been safely kept 
and preserved, that no one hastampered with them, and 
notwithstanding the opening of the box for the purpose 
stated, that the ballots were the genuine and identical 
ballots cast by the voters of the South Pendleton district, 
the legal conclusion drawn therefrom by the trial court, 
viz., that ‘such ballots are the best evidence, and entitled 
to be recounted,” is in conformity with law, and such as 
it pronounces on that state of facts. 


PPEAL from Circuit Court, Umatilla county. Ac- 

tion by George A. Hartman against J. N. Young 

to contest the right to the office of county clerk of 

Umatilla county. Judgment for plaintiff, and de- 
fendant appeals. 


Richard Williams, J. C. Leisure and Fred Page Tus- 
tin, for appellant. 


D. W. Bailey and W. M. Ramsey, for respondent. 


Lorp, J. This wasa proceeding under the provis- 
ions of title 4, chapter 14, sections 2544-2548, Code of 
Oregon, to contest the right of the defendant to the 
office of county clerk of Umatilla county, to which he 
was declared elected by the board of canvassers of 
said county. In substance the facts alleged impeach 
the correctness of the returns as certified in the wrong- 
ful and erroneous counting of the votes of South Pen- 
dleton precinct, etc., whereby the defendant was de- 
clared duly elected, etc. The answer, after making 
the usual denials, alleged affirmatively and separately 
that the poll-book of said precinct, signed and attested 


as required by law, was certified and returned to the 
plaintiff, then county clerk of said county, showing 
that an election had been held in that precinct at the 
date therein stated, giving the number of votes, and 
that the defendant had received the majority, etc.; 
that the same was duly canvassed by the board, etc., 
and that the defendant was duly elected county clerk 
of said county; that the ballots polled at said election 
in said precinct were duly enveloped and sealed, as re- 
quired by law, and returned to said county clerk, ete. ; 
and that he, being then and there a candidate for the 
office of county clerk, etc., after he had received the 
said ballots, enveloped and sealed as aforesaid, did un- 
lawfully break the seal, and remove therefrom the 
said ballots, etc.; and ever since the same have been 
in the hands of said plaintiff in a loose and unpro- 
tected condition, affording an opportunity for changes 
and alterations of said ballots; and on account of such 
circumstances the said ballots ought not to be re- 
counted, etc. The reply put in issue the affirmative 
matter set up, and the trial proceeded to judgment in 
favor of the plaintiff. 

It thus appears upon the issue made by the plead- 
ings that the subject-matter upon which the contest 
is based is the recount of the vote of South Pendleton 
precinct, and which, according to the judgment, if al- 
lowable, is conclusive of the right of the parties. For 
the determination of the question presented by the 
record, it perhaps would have been more satisfactory 
to the court if counsel for the defendant had requested 
the court below to make its findings fuller in respect 
to the particular facts upon which such question is 
raised. The difficulty however seems to have been 
that he acted upon the hypothesis that the evidence 
as to the preservation of the ballots of South Pendle- 
ton precinct failed or was incompetent to establish 
their identity asa matter of law, and therefore inad- 
missible; when the only way, it would seem, that the 
question which he seeks to have litigated and deter- 
mined can be raised on the record is: Is the judgment 
and legal conclusion which the trial court draws from 
the facts found, such as the law pronounces? It will 
therefore be necessary to state the substance of some 
of the evidence to show hereafter that it was compe- 
tent and admissible, and also to show there was evi- 
dence tending to support the findings of the trial court 
in the particular questioned by this record. 

The evidence certified to us in the record discloses 
that the poll-book, the ballot-box, and the ballots 
therein, of South Pendleton precinct, were duly de- 
livered to the clerk after the election; and the ballot- 
box, according to the testimony of Mr. Watron, one of 
the judges of the election, ‘‘ was sealed over the slit on 
the top with my ownname on it, and had two strips 
of paper around it, both sealed. * * * The box 
could not be opened without tearing the papers off.’’ 
That the contestant, who as county clerk received the 
poll-book and ballot-box of said precinct, and the key 
to the box, on the 5th day of June, and kept the box 
in the vault in the condition as delivered until the 12th 
day of that month, when he took it from the vault 
and carried it into the main office, where the vote was 
being canvassed, and in the presence of the other two 
members of the board, and several other persons who 
were present and overlooking the canvass, and opened 
it for the purpose of finding the poll-book, on the as- 
sumption that it was locked up in the box, as was the 
case in some of the other precincts; that he only raised 
up the ballots, and seeing that the poll-book was not 
there, immediately returned them into the ballot-box 
and relocked it, and that soon after he found the poll- 
book in the vault, where he had deposited it when 
handed to him by Mr. Watron; that the ballot-box 
and its contents, so locked, but not resealed, were re- 
turned to the vault, which was made of brick, with 
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iron doors, and which stood open during the day; and 
that no one had a key to the ballot-box but himself; 
and that he and his deputy had a key to the vault; 
that various persons were permitted to go into the 
vault, such as he knew, and remain one and two 
hours; that the box remained onthe shelf in the vault 
until called for by the proceeding, undisturbed; and 
that it had been kept by him safely, and had not been 
exposed to the public or been tampered with; and 
that the box had never been opened except as stated, 
or in the possession of any one except himself; and 
that the contents of the box were the same as when 
he received it. 

Substantially upon this evidence the trial court 
found ‘“‘that it appeared to the satisfaction of the 
court, and that affirmatively on the part of the con- 
testant, George A. Hartman, that the said ballots of 
South Pendleton precinct for Umatilla county have 
been kept safely by himself, the custodian of the same 
as by law provided; that said ballots have not been 
exposed to the public, or handled by unauthorized 
persons, and have been identified as the ballots cast by 
the voters of said South Pendleton precinct on June 5, 
1888, and have been preserved intact; that they are 
genuine, and have not been tampered with; that they 
have been kept in the vault of the clerk’s office of said 
county and State, locked in the ballot-box of said pre- 
cinct, since their delivery into the custody of said 
Hartman, county clerk of said county and State, on 
June 5, 1888, continuously, until the canvass of the 
voteson June 12, 1888, when said box was removed 
into the the clerk’s office of said county, and for the 
purpose of finding the poll-book of said precinct, and 
then and there unlocked in the presence of the board 
of canvassers, and the ballots therein, tied together in 
one package, as such said package were lifted up and 
out of said box by said Hartman, and by him at once 
returned into said box, and the said box was relocked 
in the presence of said board, and upon the conclusion 
of said canvass the said box and ballots so locked therein 
were returned to the said vault by said Hartman, 
where it and said ballots have remained continuously 
since said date until removed therefrom on the trial 
of this action on July 16, 1888.’’ Andasa conclusion 
from such facts finds “that as such ballots of said pre- 
cinct they are entitled to be admitted as the best evi- 
dence, and recounted,”’ etc. 

From this statement it becomes apparent why coun- 
sel for defendant is anxious to reach the evidence by 
his exception, and have the court pass on its admissi- 
bility as a matter of law; or failing in that, that the 
court shall regard and treat the proceeding under the 
statute to contest the election in the nature of a suit 
in equity, so that the court may examine the evidence 
and try the case de novo. Upon this last proposition 
it is sufficient to say that the proceeding under the 
statute is to be tried as an action at law without the 
intervention of ajury; and it may be said that in all 
cases where the object of the action is to determine 
the right to an elective office, whether under the stat- 
ute or by an action in the nature of a quo warranto, 
the ballots actually cast by the voters are the original 
evidence of the result of the election. 

The remaining question suggested is that the ballot- 
box and its contents were not admissible in evidence 
for the reason that they have not been properly kept, 
or so kept as to preclude opportunity for tampering 
with the ballots. The contention is that the facts in 
evidence so impeach and discredit the genuineness of 
the ballots admitted by the court, and recounted, as 
to destroy their character as the best evidence, and 
therefore it was inadmissible to recount them, because 
the official count as declared, under the circumstances, 
was the better evidence, and should control in deter- 
mining the result. 





It is admitted thatin determining a contested elec- - 
tion, the evidence of the ballots actually cast will con- 
trol that furnished by the official canvass, provided 
the ballots have been duly preserved and protected 
from the reach of any unauthorized intermeddling or 
tampering. Butit is insisted, unless it is made to 
affirmatively appear that the ballots have been so care- 
fully kept and protected as to place their identity 
beyond all reasonable doubt, they ought not to be al- 
lowed to overturn the official count. Hence it is earn- 
estly urged that where the evidence in the record 
discloses that the ballots have not been kept and pro- 
tected with that vigilant care which the law contem- 
plates, or where they have been so exposed as to af- 
ford such opportunity for handling or tampering with 
them as to cast suspicion on their purity, they lose 
their character as the best evidence, and are not to be 
relied on in determining the result of an election, and 
therefore ought not to be admitted to overturn the 
official count. 

At the outset it may be said that the official return 
or canvass, when duly certified, is prima facie evidence 
that the result isas declared. As against ballots not 
properly kept, and the identity of which is not shown, 
such official canvass, although secondary, is the better 
evidence. But the official canvass, unless made 
so by statute, is never conclusive. As a quasi 
record it is entitled to the presumption of 
regularity and prima facie evidence of the in- 
tegrity of the result of the election as declared. 
But as between ballots shown or admitted to be the 
identical ballots cast by the voters and such official 
count, the ballots are the best evidence. ‘It isa pri- 
mary rule of elections that the ballots constitute the 
best—the primary--evidence of the intention and 
choice of the voters.’’ Hudson v. Solomon, 19 Kans. 
177; Reynolds v. State, 61 Ind. 423; McCrary Elect. 291, 
439; Cooley Const. Lim. 625. When therefore it is 
shown to the satisfaction of the court that it has be- 
fore it the identical ballots cast by the voters, as be- 
tween the ballots themselves and canvass of ballots by 
the election officers, the ballots are controlling. To 
show that they have been so kept and protected from 
tampering as to place their identity beyond reasona- 
ble doubt is admissible. 

The burden rests on the plaintiff. He must estab- 
lish to the satisfaction of the court or jury, as the case 
may be, that the ballots are the genuine ballots cast at 
theelection; otherwise they will receive no credence. 
When the ballot-box and the ballots therein of South 
Pendleton precinct were produced and offered in evi- 
dence, it it was shown that they had been properly 
kept and protected, as the law required, they were the 
best evidence. On the other hand, if it were shown 
that they had not been kept and protected with that 
zealous care which the statute contemplates, or so as 
to preclude opportunity for intermeddling with them, 
they are the weakest and most unreliable evidence. 
But this only goes to the credibility of such evidence, 
and not to its competency. Hvidence may be ex- 
tremely weak, and in fact, as against other evidence, 
entitled to no credit, yet that does not affect its ad- 
missibility. The weight to be given to the evidence, 
and its admissibility, are diverse matters. 

In People v. Livingston, 79 N. Y. 288, Church, C. J., 
said: ‘‘Although it must be conceded that the security 
of the boxes was not made so perfect as to preclude 
the possibility—and even some probability—that ac- 
cess might have been had to them for improper pur- 
poses, yet Ido not think the judge would have been 
justified in deciding as a matter of law that they had 
not been preserved inviolate,and withdrawing the 
question from the jury.’”’ And again: ‘‘The statute 
requires the ballot-boxes to be preserved undisturbed 
and inviolate, and it is incumbent on the party offer- 
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‘ing the evidence to show that they had been so kept, 
not beyond a mere possibility of interference, but that 
they were intact to the satisfaction of the jury. The 
burden was on the relator to satisfy the jury tbat the 
boxes had remained inviolate. The returns are the 
primary evidence of the result of an election. They 
are made immediately upon canvassing the votes, and 
the votes are canvassed at the close of the polls in pub- 
lic, and presumably in the presence of the friends of 
both parties. * * * Afterthe election it is known 
just how many votes are required to change the result. 
The ballots themselves cannot be identified ; they have 
no ear-marks. Every thing depends upon keeping the 
ballot-boxes secure, and the difficulty of doing this for 
several months in the face of temptation and opportu- 
nity, requires that the utmost scrutiny and care 
should be observed in receiving the evidence, etc. 
Every consideration of public policy, as well as the 
ordinary rujes of evidence, require that the party of- 
fering this evidence should establish the fact that the 
ballots are genuine. It is not sufficient that a mere 
probability of security is proved, but the fact must be 
shown with areasonable degree of certainty. If the 
boxes have been rigorously preserved, the ballots are 
the best and highest evidence, but if not, they are not 
only the weakest, but most dangerous, evidence. The 
jury might not be satisfied with the proof of identity, 
and yet be unable to find from the evidence that actual 
tampering or fraud had been committed.”’ 

In the same case, in 18 Hun, 62, the court say: “If 
the ballots voted at any election are produced at the 
trial of a cause like this, they are the very best evi- 
dence of the result of the election. Of course the jury 
must be satisfied of their inviolate preservation, oth- 
erwise they will receive nocredence, but that does not 
affect their competency.”’ 

Judge Cooley says: ‘‘If however the ballots have 
not been put up as required by law, and surrounded 
by such securities as the law has prescribed with a 
view to their safe preservation as the best evidence of 
the election, it would seem that they should not be 
received in evidence at all; or if received, that it 
should be left to the jury to determine upon all the 
circumstances whether they coustitute more reliable 
evidence than the inspector’s certificate, which is usu- 
ally prepared at the close of the election, and upon an 
actual count of the ballots as then made by the offi. 
cers wnose duty itis to do so.’’ Cooley Const. Lim. 
625. People v. Sackett, 14 Mich. 820; People v. Cicott, 
16 id. 283. 

According tothe decisions it is manifest that in a 
proceeding of this nature the ballotsare receivable in 
evidence for the purpose of controverting the official 
count and ascertaining the actual result from the 
vote cast, and that it is for the jury or trial court, as 
the case may be, to determine from all the facts and 
circumstances going to show that the ballots have 
been preserved inviolate, whether they are more relia- 
ble than the official count. Ofcourse the jury must 
be instructed, or the court guided by the principle of 
law, that unlessit is proved that the ballots are genu- 
ine—the identical ballots cast—they should be rejected 
and not allowed to overturn the result as declared by 
the official count. Asaconsequence the ballots and 
the proof of their identity was competent evidence, 
and if competent, it was admissible. The credibility 
and weight to be attached to evidence is usually for 
the jury, or the trial court, when it is exercising the 
jury function, and if it is satisfied from the evidence 
produced that the ballots have been preserved intact 
and inviolate, the court, governed by the law which 
makes them in such case the best evidence, would re- 
count the ballots; otherwise they would receive no 
credence, and berejected in determining the result. 
It may be admitted that the question is not free from 


doubt, and apparently there is some conflict in the 
practice, yet we have reached the conclusion—not 
without much hesitation, it is true—that there was 
such a showing as to the safe-keeping of the ballots; 
that they were competent evidence to goto the trial 
court to determine asa matter of fact upon all the cir- 
cumstances whether they had been so kept as to pre- 
serve their identity, and to render them more reliable 
evidence than the official count. It seems to us how- 
ever the better and more proper way, especially in 
proceedings to contest an election under the statute, 
to reach the question sought to have decided, is to in- 
quire whether upon the facts found by the trial court 
the conclusion to which it has come, viz., ‘‘the ballots 
are the best evidence, and entitled tou be recounted,” 
is such as the law pronounces. To dothis the findings 
should have been fuller, and ought to have included 
the facts that the ballot-box was delivered to its legal 
custodian, sealed; that the poll-book was delivered to 
him also, and deposited in the vault; that the box was 
opened for the purpose stated, and relocked, and so re- 
turned to the vault; and that his deputy and other 
persons had access to the vault. Adding these facts 
to those already found, and which upon suggestion the 
court would haveno doubt included in its findings, 
would there be error in the conclusion already drawn 
upon the factsas thus presented by the finding? 

The assumption onthe argument is that the box, 
when returned to the vault duly relocked, but not re- 
sealed, created such an opportunity for tampering as 
to invite outrage with almost perfect immunity against 
discovery; that opening the box when the poll-book 
was in the vault was without excuse, and an unlawful 
act, committed by the contestant, whereby he made 
for himself and his friends an opportunity to inter- 
meddle with the ballots without detection, which the 
law had not given to him, but was designed to pre- 
vent; and that such a condition of facts as shown by 
the findings is inconsistent with that safe-keeping 
which the law contemplates as sufficient to identify 
the ballots and authorize them to be recounted. 

Counsel says: ‘* When he broke the bond of secrecy 
which the law had placed around that ballot-box, why 
did he not then and there, in the presence of other 
members of the board, reseal it,’and in such away as 
that its purity could not be questioned ?’’ The trouble 
with this argument is that it is based on the supposi- 
tion that the law directs and requires the ballot-box 
to be sealed, when it only requires the ballots to be en- 
veloped and sealed and deposited with the clerk. It 
may be admitted that it was the duty of the plaintiff 
as its legal custodian to safely keep and preserve the 
box and its contents, and that any act, whether done 
by himself or others, which disturbed or violated the 
safeguard which the law had thrown about it, ought 
at least to find its justification in the particular cir- 
cumstances which rendered such act necessary, and be 
supplemented by the doing of such things as to place 
itin statu quo, or find its equivalent in the sense of the 
law for that purpose. But sealing the box is but one 
of the safeguards which the law has thrown about the 
ballot, besides the cases shown, when by acts of omis- 
sion or commission, through inadvertence or mistake, 
itsometimes happens that the poll-book is deposited 
in the ballot-box, or the returns inclosed in the envel- 
ope among the ballots, and it becomes necessary to 
procure them to make the canvass of votes, and the 
box is opened, or the envelope, as the case may be, 
such acts or omissions are treated as irregularities; 
and the provisions of the law in respect thereto are di- 
rectory only, and will not defeat the ballots as original 
evidence, provided they are properly accredited, and 
have been safely kept and preserved inviolate. 

In Hudson v. Solomon, 19 Kans. 180, the ballot-box 
was unlocked for the purpose of taking out the poll- 
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book, and under the facts the court regarded the op- 
portunity for tampering with the ballots, and discred- 
iting them as too slight for serious consideration. 

In O'Gorman v. Richter, 31 Minn. 29, the ballots 
were not enveloped and sealed, as required by section 
88, and for this reason it was claimed that they were 
inadmissible. But the court say ‘* that the provisions 
of this section are merely directory, and that where 
it isclearly and satisfactorily proved that the ballots 
have been kept intact and inviolate, in the same con- 
dition as when counted by the judges of election, they 
are admissible in evidence, although not sealed upin 
envelopes as required by statute.’’ And further, that 
the trial court, ‘‘ being satisfied of the genuineness of 
these ballots beyond a reasonable doubt, have admit- 
ted them,”’ and that ‘‘certainly we, acting as an ap- 
pellate court, cannot say they erred.’’ 

In Dorey v. Lynn, 31 Kans. 760, the ballots were 
wrongfully opened and counted by the city council as 
a canvassing board, and they remained with the city 
clerk when they should have been placed in the cus- 
tody of the county clerk, and yet, as ‘‘the evidence 
and findings of the court below show that the ballots 
in this case were never tampered with in any manner 
except as already stated,’’ the court say, ‘‘ the ballots 
were identified beyond all reasonable doubt,’ and asa 
consequence entitled to be recounted as the best evi- 
dence. 

In Patten v. Florence, 17 Pac. Rep. 177, the poll- 
book was placed under cover, and sealed, except that 
it was inclosed inan envelope or package with the 
ballots, etc., and the court treated the matter under 
the facts as an irregularity, and not fatal to the pro- 
ceeding. 

The object of all such provisions is to secure the 
safe-keeping of the ballots, so that they may be easily 
identified in case they may be resorted to in some ju- 
dicial inquiry; and if they have been safely kept, and 
protected from any tampering, the chief object of the 
law is subserved, although omissions or irregularities 
may have occurred, such as we haveadverted to. The 
ballots are the best evidence of the will and choice of 
the voters, and if it is shown or the facts find that they 
have been securely kept and preserved inviolate they 
are entitled to be recounted, that the will of the 
electors may be carried into effect and allowed to pre- 
vail. 

Nor is there any thing in Kingery v. Berry, relied 
upon by counsel, inconsistent therewith. The court 
say: ‘‘The ballots may have been tampered with. 
There is not full proof that they were not. There was 
a motive for such tampering, at least upon the part of 
the appellee, if not others engaged with him. The 
wrong-doer should not be allowed to profit by his vio- 
lation of the sanctity of the ballot-box. He might do 
so were these ballots to be received as the identical 
ones cast by the voters.’’ 9411]. 520. But it is to be 
noted in this case that ‘‘the court was not sure that it 
had before it the identical ballots which were depos- 
ited by the voters,’’ and hence applied the rule which 
the law declares in such cases—where by intermeddling 
suspicion is brought on their purity, they are not to 
be regarded as the best evidence, and entitled to be re- 
counted as against the official canvass. 

In Powell v. Holman (Ark.), 6 S. W. Rep. 508, the 
court found that after the vote had been canvassed 
and abstracted by the clerk as required by law, the 
ballots were placed for about one week in the library 
room adjoining the clerk’s office, and that this was an 
unsafe and exposed place, which afforded opportunity 
for them to be tampered with, and as a conclusion 
from these facts finds that the ballots are unworthy 
of creditas evidence. In commenting upon this con- 
clusion being such as the law pronounces upon the 
facts found, the court say: ‘‘The authorities are 





abundant that where ballots have been so exposed as. 
to have afforded opportunity to be tampered with, and 
have not been guarded with that zealous care which 
will contravene all suspicion of substitution or change, 
they lose their presumptive purity, and are no longer 
to be relied on as evidence in a contest of judicial in- 
quiry as to theresult of an election.’’ McCrary Elec. 
293; Cooley Coust. Lim. 625. 

Hence the court say, with reference to the ballots, 
upon the facts found, that the trial court pronounced 
the judgment of the law when it declared such ballots: 
as unworthy of credit as evidence, and refused to re- 
count them. But there are no facts found in that 
case, as here, in respect to the safe-keeping of the bal- 
lots; they were not zealously cared for, but were so. 
exposed as to afford opportunity for parties or their 
friends to tamper with the ballots or add to or take 
from their number; and as a result suspicion was 
brought on their purity and integrity, and the court 
rejected them as unworthy of credit. 

Here the court finds that the box and its contents. 
were securely and safely kept and preserved; that no 
one had tampered with them; and that notwithstand- 
ing the box had been opened inthe manner and for 
the purpose stated, the ballots therein were the genu- 
ine and identical ballots cast by the voters of South 
Pendleton precinct; and necessarily the conclusion 
which the trial court reaches and finds upon this state 
of facts, viz., that such ballots are the best evidence,. 
and entitled to be recounted,’’ is in conformity with 
such as the law declares. In view of the fact that the 
contestant is thelegal custodian of the box and its 
contents, it no doubt would have been better and 
more circumspect, after the box was opened, to have 
resealed it in the same presence, although there is no 
such requirement in the statute, and the failure to do 
so violated no law. ; 

Upon the findiug as to the safe preservation of the 
ballots we are bound to assume there was satisfactory 
evidence to support it; or if we look at the evidence 
in the record to ascertain whether there was any evi- 
dence tending to support such finding, we are con- 
fronted with the direct and positive, uncontradicted 
and unimpeached testimony of all the sworn officers 
who have exercised any control over the box and its 
ballots that it had been safely kept relocked, as the 
law required, and that its contents had not been han- 
dled or disturbed. 

So that in whatever way the objection raised may be 
regarded, we discover no error, and must affirm the 


judgment. 
———————_—____—. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CRIMINAL LAW — TRIAL— IMPROPER REMARKS OF 
COUNSEL — INSTRUCTION TO DISREGARD.—It is reversi- 
ble error to allow a prosecuting attorney to comment 
to the jury upon the circumstance that the respondent 
has called no witnesses to testify as to his character, 
and such error is not cured by a subsequent instruc- 
tion to the jury not to consider those comments. In 
his argument to the jury in the close of the case, Judge 
Kelley said: ‘‘ Joseph Evans had the right in this case 
that the law of this Commonwealth gives to him, and 
says to us: ‘ You cannot deprive him of it, when he 
avails himself of it.’ It says to him: ‘ You may bring 
into this court, before this jury, one ortwo or three or 
a score of the best people of this county, to testify to 
your good character as a citizen, and good moral char- 
acter as a man, and conduct and deportment. Joseph 
Evans, if you had done this in this case, by ten good 
people, I think that the jury might have acquitted you 
of that charge.’ It is the great and potent evidence in 
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‘acase of this kind, where the evidence is of one 
against the other; and I say to you, gentlemen of the 
jury, the want of it is a circumstance that you cannot 
overlook as honest men and good citizens and jurors, 
That door was closed to us. We could not put a living 
soul upon the stand to prove the contrary to his good 
character until he put his witnesses on. It would have 
been of the utmost importance in this case, when his 
statement is pitted against this poor girl, and stands 
there face to face with her statement, that ten good 
respectable men, or six, or any number, of good citi- 
zens, should come in and say: ‘I have known him for 
ten or fifteen or twenty years asa man of good char- 
acter;’ and we have the right to say to you, what do 
you think of that when this door is opened, and he 
does not avail himself of it?’’ Much other language 
of like character was indulged by the counsel for the 
prosecution in his closing remarks to the jury. These 
remarks were permitted by the court, under objection 
of counsel for respondent. This certainly was error of 
the gravest character. No presumption of guilt arises 
from the fact that a person, when on trial for acrime, 
fails to call witnesses in support of his good character. 
This is a privilege which the accused may avail him- 
self of if he chooses. If a person on trial for an alleged 
offense offers no evidence of his good character, no le- 
gal inference can arise from such omission that he is 
guilty of the offense charged, or that his character is 
bad. Whart. Crim. Ev. (8th ed.), § 62. The court 
should not have permitted such an argument to the 
jury. The jury, while deliberating on their verdict, 
have no right to take into consideration the fact that 
respondent failed to call witnesses in support of his 
good character, and weigh it against him in any man- 
ner to establish guilt. 1 Bish. Crim. Proc. (8d ed.), 
§ 1119. The error was not cured by the court after- 
ward instructing the jury that they should not con- 
sider such argument. Counsel for respondent call our 
attention to a recent case in Illinois fully sustaining 
this doctrine. The statute of Illinois provides that 
“the defendant in any criminal case or proceeding 
shall only, at his own request, be deemed a competent 
witness; and his neglect to testify shall not create any 
presumption against him, nor shall the court permit 
any reference or comment to be made to or upon such 
neglect.’’ In Quinn v. People, J5 N. H. Rep. 46, coun- 
sel had assumed to comment on defendant’s failure to 
testify in his own behalf; and the Supreme Court of 
Illinois, considering that case, say: ‘‘ How much did 
it avail for the court to tell the jury that the remarks 
of counsel were improper? His words had found a 
lodgment in the minds of the jury, spent their force, 
and subserved the purpose for which they were in- 
tended, and it were idle to talk about removing their 
effect upon the jury by a mere declaration from the 
court that they were improper. As well might one at- 
tempt to brush off with the hand a stain of ink froma 
piece of white paper. One, in the very nature of 
things, is just as impossible as the other.’’ It cannot 
matter whether these safeguards are thrown around 
the accused by statute or by the common law, to the 
end that he have a fair and impartial trial. It was 
gross error for the prosecution to indulge in such re- 
marks, and the error was not cured by the charge of 
the court. It is undoubtedly true that these words 
were more potent and more effective and lasting, fall- 
ing from the lips of one who was at the very time of 
their utterance occupying the honorable and high po- 
sition of a circuit judge in an adjoining circuit. This 
court has upon numerous occasions been called upon 
to express its opinion upon the conduct of prosecuting 
officers in the prosecution of criminal cases, and has 
as often laid down the rule that it was their duty, as 
well as the duty of the court, to see that the accused 
had a fair and impartial trial. They are not the attor- 





neys of the complaining party, but represent the peo- 
ple, who are as much interested to protect the inno- 
cent asin the conviction of the guilty. Mich. Sup. 
Ct., Nov. 1, 1888. People v. Hvans. Opinion by 
Long, J. 

CONSPIRACY—EVIDENCE. — Evidence that de- 
fendant and others met in a _ secluded place, in 
the night, armed and masked; that they discussed 
the propriety of whipping different persons; that 
they went two miles to a house, killed two of its 
inmates, of whom one was a person they had contem- 
plated whipping; and that in defendant’s presence in- 
structions were given by one of the number to the 
others as to what they should swear in case of prose- 
cution—sufficiently establish as a conspiracy, the scope 
of which included the homicide committed, to admit 
evidence that defendant belonged to a secret organi- 
zation, whose object was the destruction of property 
and maltreatment of persons; and that some of the 
party on the way from the rendezvous to the scene of 
the homicide, attacked the house of one of the mur- 
dered men, and found him absent. Itis argued that 
such evidence would be relevant only after the State 
had offered evidence showing thut the band was an 
organization formed for the purpose of killing Green 
and Edens, or to kill generally, or to do some act rea- 
sonably including the taking of human life. Wherea 
crime is perpetrated by several persons it is necessary 
to show acombination or conspiracy in order to make 
the acts and declarations of one the acts and declara- 
tions of all. It is for the court, in the first place, to 
say whether there is any evidence of a conspiracy, and 
for the jury to determine whether there was one, and 
its objects. Again it is a matter resting largely in the 
discretion of the trial court as to when that proof 
shall be offered. The prosecution may prove the dec- 
larations and acts of one, made and done in the ab- 
sence of the others, before proving the conspiracy, 
provided the proof is afterward made. State v. Ross, 
29 Mo. 32; State v. Daubert, 42 id. 239; Whart. Crim. 
Ev. (8th ed.), § 698a. Itis therefore not material at 
what time the proof of a conspiracy was made. A 
conspiracy, it is to be remembered, can seldom be 
shown by direct and positive evidence. It need not be 
soshown. It may be inferred from the circumstances. 
2 Whart. Crim. Law (9th ed.), § 1898. Indeed the con- 
spiracy and the object thereof may be deduced from 
the attending circumstances connected with the 
transaction in question. Thus in the case of McMannus 
v. Lee, 43 Mo. 206, which was an action of trespass, the 
evidence showed that a band of men, to the number of 
three or four hundred, went into a town and drove the 
citizens into a court-house. The defendants were 
with them, armed, and acted like the rest. Some of 
the band took the plaintiff's horse and saddle, but 
there was no direct proof that defendants, or either of 
them, took the property or approved the taking. It 
was objected that there was no evidence of a conspir- 
acy, but this court held that there was. Even where 
the original coming together is lawful, the after con- 
duct of the parties may satisfy the jury that all were 
guilty of what wasdone. 1 Bish. Crim. Law, § 634. 
There can be no doubt but there was abundant evi- 
dence in this case of acombination. The law is well 
settled too that where a conspiracy is established the 
act or declaration of one in the prosecution of the com- 
mon plot or undertakingis the act or declaration of 
all. Whart. Crim. Ev., § 698; McMannus v. Lee, supra. 
Taking the foregoing to be correct principles of law, 
the particular point of the objection would seem to be 
that the evidence fails to show that this act of homi- 
cide was within the common enterprise. Mr. Bishop 
says: ‘‘ Where therefore persons combine to do an un- 
lawful thing, if the act of one, proceeding according 
to the common plan, terminates in acriminal result, 
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though not the particular result meant, all are Jiable.’’ 
2 Bish. Crim. Law (6th ed.), 3640. Now some of the 
evidence, taken by itself, would tend to show that 
when these persons left the old smelter it had been 
concluded to dono violence to any one. One witness 
says he did not hear any propositions at the old smel- 
ter,except to go down to Swan Creek and pour out 
some whisky belonging to Roberts. Anothersays that 
proposition was not accepted. One witness says there 
were propositions made to whip designated persons, 
and he thinks William Edens was one of them. Johns 
says some proposed to break up and go home; some 
proposed to goupand ‘‘tend to the Slickers;” and 
some objected, and then the crowd went off in the di- 
rection of Edens’ house. The general scheme of the 
band embraced within it the destruction of property 
and maltreatment of persons, and it is a fair inference 
from the evidence that they left for the very purpose 
of visiting William Edens. They were armed, masked 
and in every way conducted themselves as evil-dis- 
posed persons, bent on mischief and the perpetration 
of crime. Theevidence certainly tends to show that 
the persons who killed Green and Edens were then 
acting in accordance with the purposes of this band, 
aud that is sufficient to admit the acts and decla- 
rations of all, both at the smelter and on the route to 
the place of the homicide. Evenif this defendant had 
only entered into the conspiracy after it had proceeded 
in the raid which resulted in the death of Green and 
Edens, he would be deemed in law a party to all acts 
done by any one of the conspirators, before or after- 
ward, in furtherance of the common design. 3Greenl. 
Ev., § 93. Mo. Sup. Ct., Nov. 12, 1888. State v. Walker. 
Opinion by Black, J. 


EVIDENCE—BOUNDARIES—DECLARATIONS. —A_ wit- 
ness is incompetent to testify to the location of a 
boundary line, whose only knowledge is derived from 
the fact that an owner of land adjoining that divided 
by it, on the sale of his land to the witness, ran it in 
the presence of the witness, it not having been shown 
that the adjoining owner was the surveyor who origin- 
ally located it, nor that he was dead. This court has 
lately had occasion to consider the allowable exception 
to the general rule, which excludes ‘‘ hearsay’’ evi- 
dence. In the case of Sexton v. Hollis, 26 S. C. 286, 
the authorities are cited, and the law of this State an- 
nounced in the following terms: ‘‘In this country 
however the exceptions seem to have been extended 
so as to render such testimony admissible in cases of 
boundaries between private estates (Ellicott v. Pearl, 
10 Pet. 412), as well as to admit the declarations of de- 
ceased persons, who shall appear to have been in a 
situation to possess the information, and not inter- 
ested, on questions of boundary between private es- 
tates; as, for instance, the declarations of surveyors, 
chain carriers, etc. But we are not aware of any other 
exception which has been recognized either by the 
courts of this country or of England; and as we are 
admonished by Chief Justice Marshall in Mima Queen 
v. Hepburn, 7 Cranch, 290, of the danger of allowing 
fresh exceptions to a well-settled and highly-salutary 
rule of evidence, we are not inclined todoso.’’ Inthe 
light of this decision we do not think that the witness 
Philips could testify as to the declarations of Grisham. 
Three things are necessary: (1) The boundaries must 
be ancient; (2) the declarant must be dead; and (3) 
he must have been in a position to know the boundary 
as the surveyor or chain carrier who originally run the 
land. This is manifestly the intent of the rule, which 
would be perverted by allowing any one atany time, 
without any special information on the subject, and 
without any responsibility, in the absence of the in- 
terested parties, to run a supposed dividing line at his 
pleasure, and thus make testimony admissible within 
the exception allowed. Se@ Blythe v. Sutherland, 3 


McCord, 259, and 1 Greenl. Ev., § 145, and notes. But 
attention is called to the distinction between declara- 
tions and acts, and it is insisted that the witness 
Philips had the right to testify, at least as to what he 
saw Grisham do; that such testimony was primary, 
and in no sense secondary or “hearsay.’’ But it seems 
to us that we cannot shut our eyes to the transparent 
fact that the very full knowledge the witness seems to 
have acquired on the occasion of the Grisham survey 
must necessarily have been derived from information 
imparted, as well as from observation. Witha proper 
regard for truth, itis impossible to assume that the 
witness learned all that he states as a mere looker-on, 
without any assistance from conversation or explana- 
tion. Then how can we distinguish as to how much 
of the testimony was derived from one source, and 
how much from the other? Wecannot doubt that the 
part of it which practically connected the testimony 
with the controversy as to the boundary, and there- 
fore made it important—such as the names of the par- 
ties, the dividing line, etc.—was derived, and could 
only have been derived, from information imparted. 
S. C. Sup. Ct., Oct. 12, 1888. Alexander v. Gossett. 
Opinion by McGowan, J. 


JURY—COMPETENCY—INHABITANTS OF COUNTY— 


FORGERY OF COUNTY RELEASES.—On a trial for forg- 


ing and uttering discharges for money payable froma 
town and county treasury, the inhabitants of that 
town and county are not disqualified to serve as grand 
or trial jurors, there being no provision for finding or 
trying an indictment for such offense in another 
county. We may assume that the defendant is right 
in his contention that objections toan indictment on 
account of the disqualification of a grand juror may be 
taken when the defendant is first called upon to plead 
to the indictment; for under our practice, it com- 
monly happens that he has no opportunity to make his 
objection earlier. See Com. v. Parker, 2 Pick. 549, 559; 
State v. Symonds, 36 Me. 128; United States v. Ham- 
mond, 2 Woods, 197. Ata later stage of the proceed- 
ings the defendant made a similar objection to the 
jury of trials, which was also overruled. These ques- 
tions, founded on the alleged interest of the jurors as 
residents of the town and county of Nantucket, are 
substantially the same in relation to the grand jury 
and to the traverse jury. The general rule, that 
judges and jurors should not be interested in a con- 
troversy which they are called upon to settle, is 
founded upon familiar principles of justice. But there 
are some kinds of interest which are too minute and 
too remote to be regarded. Every citizen of the Com- 
monwealth is interested in the enforcement of the 
laws. But if that interest disqualified him from sit- 
ting as a juror, or otherwise participating in a trial, 
no criminal could be punished. From the necessity of 
the case, we trust the integrity and sense of justice 
which most men possess, so far as to believe that they 
will not be improperly influenced by an interest of 
this kind, which they have in common with the whole 
community. In the case at bar, the inhabitants of 
Nantucket had no direct pecuniary interest in the pro- 
ceedings. The town and county treasury could not be 
in any way affected by the result of the prosecution. 
The judgment which might be rendered could not be 
used as evidence in a subsequent civil suit. They had 
no interest different in kind from that of all the peo- 
ple of the Commonwealth. We by no means suggest 
that a victim of a crime should ordinarily be permit- 
ted to sit as a juror to try a person accused of commit- 
ting it; for his feelings would be likely to be so 
aroused as to render him unfit for such aservice. His 
relation to the matter under investigation would 
naturally lead him to form an opinion as to the guilt 
of the defendant, or would induce bias or prejudice; 
and, if this appeared, he would at once be set aside as 
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disqualified to serve as a juror. But the crimes 
charged in this indictment were not against any of the 
persons who were upon the jury. They were commit- 
ted against the town or county of which the jurors 
were inhabitants; and the bias, prejudice or other kin- 
dred feeling, which might be expected in an individual 
who had suffered grievous wrong, would not be likely 
to exist in reference to a crime against the public 
treasury. Some of the inhabitants might be so far af- 
fected in their feelings as to be unfit for jurors. In re- 
spect to the traverse jurors, the defendant could have 
protected his rights in that particular by asking for an 
examination of them before they were impanelled. In 
regard to the grand jury, it is always possible that some 
of the jurors will be subject to bias, or will have formed 
an opinion in some of the numerous cases which com- 
monly come before them. That possibility is con- 
templated in the statute, which prescribes the form of 
the oath to be administered to them. Pub. Stat., chap. 
213,85. But the function of that jury is merely to 
present an accusation for trial, and it may be pre- 
sumed that one conscious of interest or bias in a par- 
ticular case would refrain from acting in it. It should 
not be held that mere inhabitancy unfits one for sit- 
ting as a juror in an ordinary prosecution of an offense 
against the town in which he lives. A direct financial 
interest stands on somewhat different grounds. Clark 
v. Lamb, 2 Allen, 396; Hawes v. Gustin, id. 402; Hush 
v. Sherman, id. 596. But it has often been held that 
the Legislature may provide, that if very slight, it 
shall not disqualify one from acting as a judge or ju- 
ror. Com. v. Ryan, 5 Mass. 90; Hill v. Wells, 6 Pick. 
104; Com. v. Emery, 11 Cush. 406; Com. v. Reed, 1 
Gray, 472; State v. Batchelder, 6 Vt. 479; Diveny v. 
Elmira, 51 N. Y. 512; State v. Williams, 30 Me. 484. 
See Pub. Stat., chap. 160, § 18; id., chap. 161, §§ 4-6, 9, 11; 
id., chap. 170, § 38. And the legislative intention that 
a slight financial interest shall not disqualify a juror 
is readily inferred, where otherwise there would be a 
failure of justice. Com. v. Ryan, uwbi supra; Hawes v. 
Gustin, wbi supra; Com. v. Burding, 12 Cush. 506; 
Com. v. McLane, 4 Gray, 427; Com. v. Worcester, 3 
Pick. 461; State v. Intoxicating Liquors, 54 Me. 564. 
In Connecticut v. Bradish, 14 Mass. 296, a civil suit 
brought by the State of Connecticut to foreclose a 
mortgage, it was held, under the law prohibiting inter- 
ested persons from testifying, that an inhabitant of 
that State was not an incompetent witness. In State 
v. Batchelder, 6 Vt. 479, it was decided that a justice 
of the peace might try acriminal case in which the fine 
to be paid upon conviction went to the town where he 
lived; and in Middletown v. Ames, 7 Vt. 166, it was 
said that the rule applied equally to jurors, and it was 
held that a suit to recover fora breach of recognizance 
might be tried before jurors from the town to which 
the fine would have gone, had there been a conviction 
in the original case. In State v. Wells, 46 Lowa, 662, it 
was held to be no objection to a juror that the trial 
was fora violation of an ordinance of his own city. 
Where a municipality has no direct pecuniary interest 
in atrial, but only such an interest as might result 
from the commission of an offense agaiust its property, 
neither our Legislature nor the courts have been ac- 
customed to treat its interest as affecting the qualifi- 
cations of its inhabitants to sit as jurors. Statutes 
have been passed removing the disqualification of ju- 
rors in certain criminal cases, which may affect pecu- 
niary interests. Pub. Stat., chap. 170, § 38, covers cases 
where the fine or forfeiture goes into the treasury of 
the county, city or town, and it was probably thought 
that in others like the one at bar there was no such in- 
terest as made it necessary toincludethem. See Phil- 
lips v. State, 29 Ga. 105; Doyal v. State, 70 id. 134. Our 
statutes provide that in certain cases criminal trials 
may be had in counties other than that in which the 





offese was committed. Pub. Stat., chap. 11, § 27; id., 
chap. 150, 8§ 24-26; id., chap. 202, §§ 9, 10, 31; id., chap. 
210, 87; id., chap. 213; §§ 19-24. But this is not one of 
those cases, and the indictment in it could have been 
found, and the trial could have been had, in no other 
county than Nantucket. Weare of opinion that our 
statutes must be held to be a legislative declaration 
that jurors residing in Nantucket, if otherwise unob- 
jectionable, were competent to sit in the trial of it. 
Mass. Sup. Jud. Ct., Nov. 27, 1888. Commonwealth v. 
Brown. Opinion by Knowlton, J. 


POST-OFFICE—USE OF MAILS TO DEFRAUD.—For the 
purpose of deceiving an accident insurance company 
as to the date of the remittance of a sum of money 
necessary to save from forfeiture the certificate of one 
of the defendants, and to promote the allowance of his 
claim to indemnity, lost by the failure to remit in 
time, the defendants changed the date of the mailing- 
stamp in the post-office where the letter was mailed, 
and stamped the letter with 2 false post-mark date, so 
as to give it the appearance of having been mailed sev- 
eral days sooner thanit really was. Held, that the case 
was not within the intendment of section 5480 of the 
Revised Statutes, relating to schemes to defraud, to be 
effected by opening correspondence by mail, etc. A 
careful study of the language employed has convinced 
me that it was not intended that this section should 
embrace every case where a letter promotive of or con- 
nected with afraudulent design, may besent through 
the post-office by the person engaged in or contem- 
plating the fraud. As was said in Brand v. United 
States, 4 Fed. Rep. 395, the scheme to defraud within — 
the meaning of said section isone which is:to be ef- 
fected by the deviser of it opening a correspondence 
by mail, or by inciting some one else to open such cor- 
respondence with him. To constitute the statutory 
offense then something more is necessary than the 
mere sending through the mail of a letter forming part 
or designed to aid in the perpetration of afraud. The 
scope of the section was considered in United States 
v. Owens, 17 Fed. Rep. 72, 74, by Judge Treat, who 
there said: “It appears to the court that the act was de- 
signed to strike at common schemes of fraud, whereby 
through the post-office, circulars, etc., are distributed 
generally to entrap and defraud the unwary, and not 
the supervision of commercial correspondence solely 
between a debtor and creditor.’”’ And as showing that 
such was the true interpretation, a pertinent refer- 
ence was made to the concluding clause of the section, 
which provides that the indictment may charge of- 
fenses to the number of three, when committed within 
the same six calendar months; but the court shall give 
a single sentence, apportioning the punishment espec- 
ially to the degree in which tbe abuse of the post-office 
establishment enters as an instrument in the fraudu- 
lent scheme. It will be perceived that the statutory 
offense is complete when the letter is placed in the 
post-office. But in the case in hand the fraudulent 
act was committed after the letter had been placed in 
the post-office, and consisted in the misuse of the mail- 
ing stamp whereby a false date was given to the post- 
mark. A penal statute is not to be extended by con- 
struction so as to take in doubtful cases. Whatever is 
not plainly within its provisions should be regarded as 
without itsintendment. U.S. Dist. Ct., W. D. Penn., 
Oct. 24, 1888. United States v. Mitchell. Opinion by 
Acheson, J. 


SALE—WARRANTY—BREACH—REMEDIES.— Plaintiff 
agreed to sell defendants certain printing-presses, and 
guaranteed that they should be ‘‘free from defective 
material or workmanship, and.do their work satisfac- 
torily.’’ The presses did not do their work satisfac- 
torily to the defendants, nor did they work reason-~ 
ably well. Defendants did not return the presses, but 
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sought, in an action for the agreed price, to recoup the 
damages sustained by them. Held, (1) that the obliga- 
tion of the plaintiff was to furnish presses which should 
work satisfactorily to the defendants; (2) that the 
covenant was not satisfied, even if they worked rea- 
sonably well; (3) that there was no method of esti- 
mating the difference in value between the presses as 
they were and such as would have satisfied the de- 
fendants; (4) that defendants were bound to return 
the presses if not satisfactory, and that they could not 
recoup damages in an action for the price. There is 
no doubtof the general proposition that where one 
party agrees to do a piece of work to the satisfaction 
of another, the excellence of which work is wholly or 
in part a matter of taste, such for instance as a por- 
trait, a photograph or bust, a suit of clothes, a musical 
instrument or a piece of furniture, the buyer may re- 
ject it without assigning any reason for his dissatisfac- 
tion. In such case the law cannot relieve against the 
folly of the vendor by inquiring whether the dis- 
satisfaction of the vendee was based upon reasonable 
grounds or not. It is even doubted whether it can in- 
quire into the good faith of the vendee’s decision. 
Brown v. Foster, 113 Mass. 136; McCarren v. McNulty, 
7 Gray, 189; Gibson v. Cranage, 39 Mich. 49; Hoffman 
v. Gallaher, 6 Daly, 42; Zaleski v. Clark, 44 Conn. 
218; McClure v. Briggs, 58 Vt. 82. Other cases extend 
the same doctrine to contracts for the performance of 
labor, or for the support of another to his satisfac- 
tion. In such case the employer nay be wholly dis- 
satisfied with the character of the service rendered or 
the beneficiary made exceedingly uncomfortable by 
his surroundings, without in either case being able to 
assign what the law would recognize asa sufficient rea- 
son for his dissatisfaction. It makes him however the 
sole judge of the reasonableness of his own discontent. 
Taylor v. Brewer, 1 Maule &S. 290; Rossiter v. Cooper, 
23 Vt. 522; Tyler v. Ames, 6 Lans. 280; Spring v. Clock 
Co., 24 Hun, 175; Hart v. Hart, 22 Barb. 606; Ellis v. 
Mortimer, 1 Bos. & P. N. R. 257. Whether these words 
should receive the same construction where the suit- 
ableness of the article furnished involves no question 
of taste or personal feeling, but simply one of mechan- 
ical fitness to docertain work oraccomplish a certain 
purpose, admits of some doubt. The authorities are 
not entirely harmonious, but the decided weight of 
authority is in favor of the construction given to it by 
thereferee. So far as this State is concerned, two de- 
cisions seem to put the matter entirely at rest. In 
Machine Co. v. Smith, 50 Mich. 565, it was held that 
where the vendor of a harvesting machine gavea war- 
ranty that the contract of purchase should be of no 
effect unless the machine worked to the buyer’s satis- 
faction, it was held the purchaser had reserved the 
absolute right to reject the machine, and that his rea- 
sons for doing so could not be investigated. A still 
stronger case is that of Manufacturing Co. v. Ellis, 35 
N. W. Rep. 841. The agreement was that a certain 
grain-binder should do good work and “‘ give satisfac- 
tion.” It was held, that unless the defendant was sat- 
isfied with the machine, although it did good work, he 
was not bound to purchase. See also Platt v. Brode- 
vick, 38 N. W. Rep. 579. In the case of Machine Co. v. 
Chesrown, 33 Minn. 32, plaintiff guaranteed to furnish 
defendant a cord-binder guaranteed to work satisfac- 
torily. It was held, that in case upon reasonable trial 
it did not work satisfactorily, it was unnecessary for 
the defendant to return it to plaintiff, but it was 
sufficient for him, within a reasonable time, 
to notify plaintiff in substance that it did not 
work satisfactorily, and that he declined to accept 
it. The same ruling was made with regard to a steam- 
boat in Gray v. Railroad Co., 11 Hun, 70; with regard 
to a machine for generating gas, in Aiken v. Hyde, 99 
Mass. 183; with regard to a fanning-mill, in Goodrich 


v. Van Nortwick, 43 Ill. 445, and with regard to a pas- 
senger elevator, in Singerly v. Thayer, 108 Penn. St. 
291. In this latter case a large number of authorities 
are cited by counsel and court to the same effect. The 
New York cases at first blush would seem to 
lay downa different rule, but when carefully exam- 
ined the difference is more apparent than real. The 
earliest case is that of Folliard v. Wallace, 2 Johns. 
395, in which one covenanted that in case the title toa 
lot of land conveyed to him should prove good and 
sufficient in law, that he would pay to a third party, 
three months after he should be well satisfied that the 
title was undisputed and good against all other 
claims. It was held that the award of certain com- 
missioners on the title in favor of the covenantor 
ought to satisfy him, and that it was not enough for 
the defendant to allege that he was not satisfied with 
the title without some good reason being assigned for 
his dissatisfaction, and that he was not to judge for 
himself, but that the law would determine when he 
ought to be satisfied. Chancellor Kent, who deliv- 
ered the opinion, observed that ‘‘if the defendant 
were left at liberty to judge for himself when he was 
satisfied, it would totally destroy the obligation, and 
the agreement would be absolutely void.’ In City of 
Brooklyn vy. Railway Co., 47 N. Y. 475,an action was 
brought upon a covenant in which the defendant 
agreed to keep the pavement of certain streets in 
thorough repair within the tracks, etc., under the di- 
rection of such competent authority as the common 
council might designate. The court held, that if the 
pavement were kept in thorough repair, it was suffi- 
cient, though it waskept up without direction from 
the competent authority designated by the common 
council. ‘‘That which the law shall say a contract- 
ing party ought in reason to be satisfied with, that 
the law will say he is satisfied with.’’ A like ruling 
was made in Miesell v. Insurance Co., 76 N. Y. 115, 
with reference to the certificate of a physician in a life 
insurance case; and finally in Boiler Co. v. Garden, 
101 N. Y. 387, the parties entered into a contract by 
which plaintiff agreed to alter certain bvuilers belong- 
ing to defendants, for which the defendants agreed to 
pay the stipulated price ‘‘as soon as they are satisfied 
the boilers as changed area success.’’ Inan actiou to 
recover the contract price the defendants claimed the 
question as to whether the work was a success was one 
alone for them to determine. This was held to be un- 
tenable, and that a simple allegation of dissatisfaction 
without a good reason therefor was no defense. The 
prior cases were quoted as settling the law in that 
State. None of these cases however related to the 
sale of manufactured articles. In none of them was 
there an opportunity for a rescission, and restoring 
the parties to their statu quo. The last case particu- 
larly is much like that of Iron Co. v. Best, 14 Mo. App. 
503, hereafter cited, and is subject to the same criti- 
cism. Notwithstanding the cases in New York, and 
admitting ali that is claimed for them, the weight of. 
authority as well as of reason inclives us to the opin- 
ion that the parties must stand to their contract as 
they have made it, and if the vendor agrees to furnish 
an article that shall be satisfactory to the vendee, he 
constitutes the latter the sole arbiter of his own satis- 
faction. It isentirely well settled that if the accept- 
ance of a machine is made dependent upon the appro- 
val of an engineer, or ifa pavement is to be laid to the 
satisfaction of a street commissioner, or if lumber is 
to be scaled by an inspector, the decision of such 
agent in the absence of fraud, bad faith or clear error, 
is conclusive. Weknow of noreason of public policy 
which prevents parties from contracting that the de- 
cision of one or the other shall be conclusive. 
In the case of chattel mortgages the rule is en- 
tirely well settled, that if the mortgage pro- 
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vides that the mortgagee may take — possession 
whenever he deems his security unsafe, the mortgagor 
thereby submits himself to the judgment of the mort- 
gagee on the question of security, and the latter is not 
bound to prove circumstances justifying his action. 
Certain cases however establish a reasonable modifica- 
tion of this rule, to the effect that the dissatisfaction 
must be real, and not feigned, and that the vendee is 
not at liberty to say he is dissatisfied when in reality 
heis not; in other words, that his discontent must be 
genuine. Manufacturing Co. v. Brush, 43 Vt. 528; 
Daggett v. Johnson, 49 id. 345; McClure v. Briggs, 58 
id. 82. The same cases however hold, that while the 
vendee is bound to act honestly, itis not enough to 
show that he ought to have been satisfied, and that his 
discontent was without good reason. See also Lynn 
v. Railroad Co., 60 Md. 404; Railroad Co. v. Brydon, 
65 id. 198, 611. In Manufacturing Co. v. Chico, 24 Fed. 
Rep. 893,it was held, that where under a contract a 
fire-engine was to be made and delivered which should 
be satisfactory to the purchaser, it must in fact be 
satisfactory to him, or he is not bound to take it; but 
that where the purchaser was in fact satisfied, but 
fraudulently and in bad faith declared that he was 
not satisfied, the contract had been fully performed 
by the vendor, and the purchaser was bound to accept 
the article. This I regard as an accurate summary of 
the whole law upon the subject. Some doubt is 
thrown upon this case by the stipulation that the 
presses shall work satisfactorily, without stating the 
person to whom they shall be satisfactory. We think 
however that there can be but one interpretation 
fairly given tothese words. When in common lan- 
guage we speak of making a thing satisfactory, we 
mean it shall be satisfactory to the person to whom we 
furnish it. It would be nonsense to say that it should 
be satisfactory to the vendor. It would be indefinite 
to say that it should be satisfactory toathird person 
without designating the person. It can only be in- 
tended that it shall be satisfactory to the person who 
is himself interested in its satisfactory operation, and 
that is the vendee. This was the view taken of similar 
words in Taylor v. Brewer, 1 Maule & 8. 290; Machine 
Co. v. Chesrown, 33 Minn. 82, and in Singerly v. Thayer, 
108 Penn. St. 291. The case of Iron Co. v. Best, 14 Mo. 
App. 503, is clearly distinguishable from the cases last 
cited. In this case defendant agreed to build an air 
furnace in plaintiff's warehouse, according to a plan 
to be furnished by himself. The furnace thus became 
attached to the freehold of the plaintiff, and was in- 
capable of severance. It was a structure into which 
the plaintiff had put all the materials and the defend- 
ant had put all the labor. Defendant could not take 
away the materials, because they were not only at- 
tached to plaintiff’s freehold, but actually belonged to 
him. His labor was gone, and could not be recalled. 
To permit the plaintiff, under such circumstances, to 
refuse to pay, if,in fact the furnace worked reason- 
ably well, and at thesame time to retain the fruits of 
defendant’s labor, would have been an unwarrantable 
extension of doctrine applied to machines or articles 
of manufacture which can be rejected. The court 
very properly held that the covenant was satisfied if 
the furnace worked reasonably well. Conceding then 
that the plaintiff was bound to furnish presses that 
should work satisfactorily to the defendants, it is very 
evident that they were not satisfied with their opera- 
tion, and that they had reasonabie grounds for their 
dissatisfaction, as the referee finds that the presses 
neither worked to their satisfaction, nor reasonably 
well. This undoubtedly gave them the power to re- 
ject the machines. Instead of doing this however 
they kept them, and now seek to recoup their dam- 
ages by reason of their failure to work as they ought 
to. Had the covenant been that the presses should 





work well, we should have no doubt that the defend- 
ants might have recouped such damages, and that the 
referee would have found them capable of estimation. 
These damages would have been the difference in 
value between presses which would work reasonably 
well and those which were actually furnished. But in 
attempting to apply the samerule inthe present case, 
we encounter a formidable difficulty from the im- 
possibility of fixing the value of machines which shall 
work to the satisfaction of the defendants. It will 
not do to say that such value is to be gauged by that 
of a machine which shall work reasonably well, be- 
cause such a press might not have been satisfactory to 
the vendee, or he might have been content with one 
which would not have worked to the satisfaction of 
experts in the business. We think, that having elected 
to retain the presses, they are bound to pay the full 
price forthem. U.S. Cir. Ct., E. D. Mich., Oct. 16, 
1888. Campbell Printing Press Co. v. Thorp. Opinion 
by Brown, J. 36 Fed. Rep. 414. 

STATUTE OF FRAUDS — RESULTING TRUST.—Under a 
written contract a person undertook to enter land with 
warrants to be furnished by another, taking title in 
their joint names, and paying half the cost after one 
year. One month thereafter he had the precise 
amount of warrants agreed on, which he entered in his 
own name. He paid the note for half the cost of the 
warrants, and often admitted the other’s interest in 
the land. Held, that a trust resulted fora half inter- 
est, which was not affected by the statute of frauds. 
The statute of limitations and the laches of Reynolds 
in his life-time are relied upon asa bar to the relief 
sought. Possession, to be a bar under the statute of 
limitations, must be open, notorious and adverse to 
the party sought to be barred. Therule seems to be 
well settled, in cases of express trust, that mere delay 
will not defeat a recovery, unless the trustee has re- 
pudiated or disavowed the trust, and the disavowal is 
known to the cestué que trust. If thereby the claim of 
the trustee, in respect of the trust-estate, is held ad- 
versely to the cestut que trust, the law of laches may 
become applicable. Speidell v. Henrici, 15 Fed. Rep. 
753; Brown y. County of Buena Vista, 95 U. S. 160. In 
respect of resulting or implied trusts, laches or the 
statute of limitations may constitute a bar to the ac- 
tion. Such trusts may be barred by the mere lapse of 
time. While the better doctrine is that the defense of 
laches may be availing in cases of resulting and im- 
plied trusts, yet within what time the bar will be held 
to be complete must depend upon the circumstances 
of the particular case. Lapse of time is only one of 
many circumstances from which the conclusion of 
laches must be drawn, and each case must be de- 
termined in the light of the particular facts shown. 
Boone v. Chiles, 10 Pet. 177; Michoud v. Girod, 4 How. 
503; Baker v. Read, 18 Beav. 398; Carpenter v. Canal 
Co., 85 Ohio St. 807; Prevost v. Gratz, 6 Wheat. 481. 
Ordinarily courts of equity adopt the time fixed by 
statute for barring claims at law in analogous cases as 
the period at the end of which they will conclude re- 
covery in equity. This rule is by no means inflexible, 
and its application will always depend upon consider- 
ation of the allegations and proof whether the pre- 
sumption from which the bar arises prevails. The pre- 
sumption arising from the mere lapse of time may be 
repelled by proof of other facts and circumstances in- 
consistent with it. When possession of trust property 
is taken by the trustee under the trust, it is the pos- 
session of the cestui que trust, whether the trust be ex- 
pressed or implied; and cannot be adverse until the 
trust is openly disavowed or denied, and this fact is 
brought home to the knowledge of the cestui que trust. 
Thompson vy. Finch, 22 Beav. 825; Shorter v. Smith, 56 
Ala. 208; Railway Co. v. Hay, 119 Ill. 493; Oliver v. 
Piatt, 3 How. 411. We have already shown that the 
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equitable right of Reynolds in these lands was re- 
peatedly recognized by Sumner. The existence of the 
trust in this case was, so far as shown, never disputed 
or denied by Sumner in his life-time. The relations 
between Sumner and Reynolds were apparently most 
friendly from the inception of the trust; which, as we 
have seen, was a continuing trust, until disavowed by 
Sumner, and the disavowal known to the cestwi que 
trust. We think the facts shown establish that for 
many years the holding of Sumner, and his occupation 
and possession of these lands, was regarded by both 
Sumner and Reynolds as for himself and Reynolds. 
That the trust continued for the benefit of Reynolds 
is, we think, fairly inferable from the record. Wood 
Lim. Act. 489; Jones v. McDermott, 114 Mass. 400; 
Merriam v. Hassam, 14 Allen, 516; Bacon vy. Rives, 106 
U. 8. 99; Springer v. Springer, 114 Il. 550. So long as 
the equitable rights of Reynolds were acknowledged 
by Sumner, no laches could be imputed to him. So 
long as his trust and confidence were not abused, he 
might safely continue the same without forfeiting his 
rights. Until the trust was repudiated, he hadaright 
to rely upon the integrity and faithfulness of his trus- 
tee. Ill. Sup. Ct., Oct. 25, 1888. Reynolds v. Sumner. 
Opinion by Shope, J. 


——____¢—____. 


A WHOLESALE MURDER TRIAL. 





A YEAR later I was retained in the most important 

case, nominally at least, in which I was ever en- 
gaged. That was to defend one hundred and twelve 
men charged with the crime of murder. For some 
years before, there was a sort of an organized band of 
criminals, principally engaged in horse stealing and 
counterfeiting, but who on occasion did not hesitate 
to commit murder. They became bold and defiant. 
They were well known throughout the community, 
and had many sympathizers, who, in order to turn sus- 
picion from themselves, roundly denounced them 
when in certain circles; indeed, they were so well or- 
ganized and bold, and had so many sympathizers, who 
did not profess to be of them, that it was impossible to 
pnnish them even upon the clearest proof of guilt. The 
jail was broken open and burned to liberate some of 
the gang who were confined in it, and some of their 
sympathizers would always manage to get on the jury 
so that a conviction became impossible. 

But the evil-doers consisted of but a small percent- 
age of the population of the county, a great majority 
of whom were as excellent men as could be found in 
any other community. They seeing that the arm of 
the law was too short to afford them protection for 
either life or property, formed themselves into a sort 
of association or club, the declared object of which 
was to rid the community of the criminal class; one 

Jampbell was elected captain of this club, which also 
elected several subordinate officers. This was done on 
Saturday, and’as its proceedings were open and pub- 
lic, they were known immediately throughout the 
county. The desperadoes saw at once that they must 
strike such a terror throughout the community as to 
disintegrate the members of this club by the force of 
fear, or they must go themselves. They saw it wasan 
issue of blood, and did not hesitate to accept it at 
once. By arrangement three of the gang were to com- 
mence operations by assassinating in the most public 
manner Campbell, the leader of the association, and 
accordingly on Sunday rode up to his cabin in broad 
daylight, called him to the door and riddled him with 
bullets. 

The news of this terrible tragedy was known 
throughout the county by Monday morning, and with- 
out call or notice the members of the club assembled 
at their appointed rendezvous and details were sent 


out to arrest and bring in the murderers. This was 
finally accomplished, and they were brought before 
the assembled club in a grove a few miles south of the 
county seat. There a court was organized consisting 
of a judgeand jury, all of whom were sworn by a jus- 
tice of the peace to impartially try the case and a true 
verdict to render. Witnesses were sworn before this 
tribunal who saw the murder committed and who posi- 
tively identified the prisoners as the murderers. Law- 
yers had been appointed to prosecute and defend the 
prisoners, and every formality was observed which 
was characteristic of a regularly constituted court of 
justice established by law. A verdict of guilty was re- 
turned, and a sentence passed that all should be shot 
on the spot. A company was detailed to carry the sen- 
tence into execution, which was done at the word of 
their commandéding officer. This prompt proceeding 
struck such aterror into the criminal class that the 
most notorious of them fled at once, without standing 
on the order of their going, and their sympathizers 
were dumb with terror. 

As every member of the club who was present was 
in the eye of the Jaw guilty of murder, I was at once 
consulted as to the wisest course to pursue. I unhesi- 
tatingly advised that an indictment should be pro- 
cured against all who were present at the execution; 
feeling perfectly assured that they could be acquitted 
then, while a change of conditions, of population, and 
of public sentiment might, without a judgment of ac- 
quittal standing upon the record, give them trouble at 
some future time. Accordingly an indictment was 
presented against one hundred and twelve who were 
present at the trial and execution of the culprits. Of 
course my consultations had been with only a few of 
the leaders, but now it was necessary to have them 
all together, and accordingly we marched out on to a 
little isolated peak in the prairie, and I had them 
formed ina circle around me, while I called over a list 
of the defendants, when all answered to their names 
except four, who were unavoidably absent. Even the 
sheriff, in whose nominal custody they were, was con- 
veniently absent, and no one but the prisoners and 
myself were within two hundred yards of us. I was 
assured that no one of them had boasted of the trans- 
action, or in any way admitted that he was present at 
the time, and I saw no difficulty in the way, except as 
to the four defendants that were not present, in whose 
favor a judgment of acquittal was as necessary as to 
the others, but this was got over by selecting four of 
the party, each of whom was to answer for one of the 
absentees when their names should’be called in court 
to plead to the indictment. When all of the many de- 
tails were arranged for the conduct of the case, we 
marched back to the court-house, which was cleared 
of all others, as supposed, and when my numerous cli- 
euts filed in they filled the little court-room quite up 
to the table around which the lawyers sat. Whilethe 
court was waiting for our appearance it had been oc- 
cupied with some unimportant business, so that all 
was ready to proceed with the case when we arrived. 
The case was at once called, and the clerk proceeded 
to call the prisoners, who promptly answered to their 
names. I confess I felt a little anxious whenever the 
name of an absentee was called, but the proxies all 
answered promptly, and witbout another word, until 
the last answer was made, when some one near the 
door hallooed out in a rather tremulous voice, ‘‘ That 
ain't him.’’ This caused a flutter of excitement for a 
moment, and the judge directed that name to be 
called again when the proxy, who was standing away 
back in crowd, again responded for his principal, aud 
no one could tell who had interrupted the proceedings 
in the manner stated. The clerk proceeded with the 
call of his prisoners, and al] were declared to be pres- 
ent, and Lentered a plea of not guilty for the whole 
lot, when a jury was called. Of course, with the num- 
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ber of challenges which we had I could select a jury 
to suit myself, but I had occasion to use very few chal- 
lenges. The entire panel was of exceptionally good 
men, and we accepted the most prominent of these, 
while the State’s attorney made very few challenges. 
He then proceeded with his testimony, but ut- 
terly failed to prove that anybody had been killed, 
much less that any of the prisoners had taken any part 
in killing anybody. The truth was that no one was 
present at the trial and execution but the defendants, 
and no one could be found who had heard any one of 
them say a word about it. All the witnesses had heard 
rumors with which the whole atmosphere was filled 
and had been ever since the event happened, but, of 
course, these widely differed from each other, and 
some of them were widely extravagant, but these were 
nut legal testimony. I did not object to them, because 
I wished to demonstrate by their contradictory char- 
acter how unreliable mere rumors are. I called no 
witnesses; no argument was made to the jury on 
either side, and I asked the court toinstruct the jury 
that mere rumors were not evidence, which, of course, 
he did, and explained the law in his own way, as to 
what evidence was necessary to authorize a convic- 
tion. The jury were absent but a short time, when 
they returned with a verdict of acquittal, upon which 
judgment was entered, and thus ended that celebrated 
case. 

There were in the town at the time quite a number 
who sympathized with the prosecution, every one of 
whom were well known, and some were allowed to 
manifest their feelings, but this was done more by 
looks and shrugs than by words, and very few re- 
mained in the county long after these events trans- 
pired. Many of my then clients have filled honorable 
public positions, in which they have acquitted them- 
selves in the most useful and honorable way, and all, 
so far as I have ever learned, have deserved, and have 
received the respect of their fellow-men.—Judge Ca- 
ton in the Chicago Legal News. 
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CORRESPONDENCE. 


INSIGNIA OF OFFICE. 
Editor of the Albany Law Journal: 

During a recent tour in Georgia I observed a custom 
so novel that it appears worth mentioning. A number 
of men were sitting in open court with hats on. ‘They 
proved to be the sheriff and his deputies. A deputy 
informed me that it was ‘‘an insignum”’ of office. A 
staff was the insignia formerly used in the same courts; 
and the hat has only been worn recently. Did any 
one ever hear of hats on in court before? 


Respectfully, 
Wm. H. HALE. 


Montcomery, AuA., February 8, 1889. 


MARRIED WOMAN SUING FOR PERSONAL WRONG. 
Editor of the Albany Law Journal: 

It seems to me that the Court of Appeals in Fitzger- 
ald v. Quann, 109 N. Y. 441, and the General Term of 
the Fifth Department, in the same case, 33 Hun, 652, 
and in Jacques v. Jacques, 39 Hun, 40, the Special 
Term in the Sixth District in Baker v. Buker, 16 Abb. 
N. C. 293, and Judge Macomber at the Circuit in 
Warner v. Miller, 17 id. 221, all assume that section 7 
of chapter 90 of the Laws of 1860, as amended by section 
8 of chapter 172 of the Laws of 1862, and sections 5 and 
7 of the latter act are still in force. Were not these 
sections expressly repealed by sections 36 and 38 of 
chapter 235 of the Laws of 1880? If they were, what 
authority is there for a married woman suing alone, 
except such as is contained in the last clause of sec- 
tion 450 of the Code of Civil Procedure? And does this 


in any degree authorize her to commence an action for 
a personal tort without joining her husband ? 
Certainly at common law a married woman was 
equally disabled from suing and being sued alone, and 
if, as heldin Fitzgerald v. Quann by the Court of Ap- 
peals, the husband must be joined with herin actions 
against her for personal torts committed by her,where 
is the authority for permitting her to sue alone for per- 
sonal torts committed against herself? Rowe v. Smith, 
KN. Y. 230, and Baum v. Miller, 47 id. 577, are author- 
ities for maintaining actions against a married woman 
alone for trespass of her cattle committed when stray- 
ing from her lands, and for fraud committed by her 
in the sale of real estate, as matters having relation to 
her sole and separate property, and actions for such 
injuries, section 450 of the Code would probably sus- 
tain when brought by her alone, and she is the injured 
party. Yet when these actions were decided, section 7 
of chapter 90 of the Laws of 1860 was in force. 
Yours, etc., 


February 4, 1889. Va 





NEW BOOKS AND NEW EDITIONS. 


BLICKENSDERFER’S ELEMENTS OF BLACKSTONE. 

In this manual of 350 pages the author undertakes to 
reduce Blackstone to his bones, and we think he has 
done it successfully. Asa book of definitions, for the 
student, it may serve a very useful purpose. The state- 
ments of principles are remarkably coucise and clear, 
and accompanied by just enough of history to prevent 
the book from being dry. Noauthorities are cited, nor 
are modifications generally noted. The book is exactly 
what it purports to be—the elements of law as gleaned 
from the greatest exposition of them. It is accom- 
panied by some twenty convenient charts and tables, 
some of which are exceedingly valuable, as those on 
evidence, pleading, crimes and insanity, presenting 
the chief rules in smallspace and logically arranged. 
This is a very admirable feature of the work. In short, 
we have rarely so much law so well expressed in the 
same space. Published by the author, Ulric Blick- 
ensderfer, Chicago. We find laid in the volume an in- 
genious and excellent ‘‘ Historical and Genealogical 
Chart of Descent of the Crown of England,’’ which 
does not go with the book, but is obtainable for 
twenty-five cents, and is ‘‘ werry fillin’ at the price.’’ 


—_¢— 


COURT OF APPEALS DECISIONS. 


Mires following decisions were handed down Fri- 

day, Feb. 8, 1889: 

Order affirmed with costs—People, ex rel. Third 
Avenue Railroad Company, appellant, v. John New- 
ton, commissioner, respondent.——Orders of General 
and Special Terms reversed, and motion to vacate or- 
der of publication granted, with costs of all courts and 
costs of motion— William J. Ryan, respondent, v. Uni- 
versity Publishing Company, appellant.—Judgment 
affirmed with costs—John G. Palmer, administrator, 
appellant, v. Thomas Kingsford, respondent.—— 
Judgment reversed, new trial granted, costs to abide 
event—Delora M. Hunter and another, respondents, v. 
Cooperstown and Susquehanna Valley Railroad Com- 
pany.—-Judgment affirmed with costs—John R. 
Baker, respondent, v. New York State Mutual Bene- 
fit Association, appellant. ——Judgment affirmed with 
costs—In re Probate of Will of Susan ©. Cobb, de- 
ceased.— Judgment affirmed with costs—Henry P. 
Stone and another, appellants, v. Thomas B. Kenny, 
respondent.—Judgment affirmed with costs—Dela- 
ware, Lackawanna and Western Railroad Company, 
appellant, v. Martha A. Gilbert, executor, respondent. 
——Order of General Term reversed, and that of 
Special Term affirmed with costs—John Leprel and an- 
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other, appellants, v. Barbara Kleinschmidt, respond- 


ent.——Order affirmed with costs—-People, ex rel. Mil- 
lard F. Smith and others, respondents, v. Assessors of 
Brooklyn, appellants. ——Appeal dismissed with costs 
—Thomas J. Pope and others, appellants, v. George A. 
Porter and others, respondents, and Samuel A. Briggs, 
assignee, appellant, v. Same, respondents. Order 
affirmed with costs—Herman IL. Ensign, respondent, 
v. Frank T. Nelson, appellant.——Order affirmed with 
costs—John Hutchinson and others, respondents, v. 
Hannah Chapman and others, appellants.——Appeal 
dismissed with costs-—Esther 8. Hiller, administra- 
trix, respondent, v. Rome, Watertown and Ogdens- 
burgh Railroad Company, appellant.——Order affirmed 
with costs—People, respondents, v. Theodore W. 
Myers, comptroller of the city of New York, appel- 





lant.——Order affirmed with costs—Sisters of the Poor 
of St. Francis, appellaut, v. Mayor, etc., of New York, 
respondents. 


Ordered: That this court take a recess from this 
date to Monday, the 4th day of March, 1889, at 10 
o’clock, A. M., at the Capitol, in the city of Albany, then 
to proceed with the call of the present calendar. 

Tuesdays, March 5 and 19, will be motion days. The 
Second Division of this court will convene Tuesday, 
March 5d. 


ee 


NOTES. 
PEAKING of early marriages at an early period in 
Vermont, by some strange perversion of legal 
principles people were led to believe that whoever 
should marry a woman who was the administratrix of 
her husband’s estate, and should through her come 
into possession of any thing that the late lamented de- 
parted had purchased, would render himself adminis- 
trator in his own wrong, and himself liable for the es- 
tate and debts of his predecessor. The fascinating 
widows however found a way to overcome the diffi- 
culty, and smooth the way by which number two 
might approach Hymen’s altar hand in hand with 
number one’s relict. Here is how the widow of Major 
Peter Lovejoy married Asa Averill. ‘‘ By theside of 
the chimney in the widow’s house was a recess of con- 
siderable size. Across this a blanket was stretched in 
such a manner as to form a small inclosure. Into this 
Mrs. Lovejoy passed with her attendants, who com- 
pletely disrobed her, and threw her clothes into the 
room. She then thrust her hand through a small aper- 
ture purposely made in the blanket. The proffered 
member was clasped by Mr. Averill, and in this posi- 
tion he was married to the nude widow on the other 
side of the woolen curtain. He then produced a com- 
plete assortment of wedding attire, which was slipped 
into the recess. The new Mrs. Averill soon appeared 
in full dress, ready to receive the congratulations of 
the company, and to join in their hearty rustic festivi- 
ties.”” Hall’s History of Kastern Vermont.—R. Vashon 

Rogers in Canada Law Journal. 


We have on several occasions drawn attention to 
the style of head-note which has from time to time 
prevailed in the Times’ law reports. These great 
works are like the productions of celebrated painters; 
there are various manners at various periods. There 
is the early and immature manner (before the writer 
has learnt the value of “‘lines’’): ‘‘ This case raised a 
curious and interesting point.’’ There is the later ju- 
venile manner, something in this style: ‘This case 
was Of great interest to all persons possessing prop- 
erty, whether real or personal, and whether in posses- 
sion, reversion or remainder, and whether consisting 
of houses or lands, or property known in legal phrase 
as ‘goods and chattels’’’ (more idea here of true pro- 
portion). There is again the ‘‘ middle period” man- 
ner, somewhat after this fashion: ‘‘As the learned 





judge in the course of this case (which was curious and 
interesting, and afforded a warning to all persons who, 
etc., etc.) very justly and acutely observed, ‘I never in 
the whole course of a somewhat lengthened judicial 
experience remember to have had before me,’ ”’ and so 
on (increased care in detail, and much mellowness of 
tone in touching in the judge). We have at length, 
this week, reached what we must consider a produc- 
tion of the mature period of these great masters. A 
finer, riper or more original piece of work than the 
head-note which prefaced the report in the Times of 
Tuesday of Mr. Justice Kay’s judgment in James v. 
Kerr we do not recall. It not only skillfully combined 
several of the earlier styles—intimating for instance 
that the judgment was ‘‘important;” that the case 
arose out of a ‘“‘curiousand interesting branch of the 
law’’ ‘‘upon which comparatively but [sic] few cases 
have come before the courts,” and that it afforded “‘a 
useful warning against persons intermeddling in liti- 
gation in which they are not interested’’—but it also 
embodied a brief report and history of ‘tone of the most 
recent cases of interest upon the subject’’—viz., Brad- 
laugh v. Nudigate. This specimen is truly grand in 
perspective, but yet not so complete as we could wish. 
Why did the artist stop short at Bradlaugh v. Newdi- 
gate? There is a fine vista opened up by the old stat- 
utes as to champerty and maintenance, which might 
be well closed witha babbling brook of or concerning 
‘‘barratry.’’ But we must remember after all that 
the specimen before us is only the first example in the 
new style; there is every reason to expect still higher 
developments—for instance, an account of the statute 
of frauds, and of the leading decisions thereon, pre- 
facing the report of an action to recover the price of a 
horse.—Solicitors’ Journal. 


‘The criminal authorities having proposed, under 
the provisions of the new Criminal Procedure Act, to 
remove the trial of some Circuit cases from Inverness 
to Aberdeen, a special meeting of the town council of 
Inverness was held last night to protest against the ar- 
rangement, and to take steps for maintaining the status 
of Inverness as the Circuit town for the Highland Dis- 
trict. It was resolved to appeal to the lord advocate 
in the matter, and to enlist the aid of the northern 
members of Parliament and the county authorities in 
averting the threatened blow at the dignity of the 
Highland capital.” —Scotsman, Dec. 29, 1888. 


AIR —- ‘Lochaber no More.” 
Farewell to the Circuits! Farewell to the Lords! 
To the Deputes’ cocked hats, and the Shirras’ lang swords. 
Farewell the procession! the band and the mace— 
Inverness ne’er shall greet them again in their place; 
And the lang, lordly dinners no more shall be seen, 
But cauld kail shall be eaten in cauld Aberdeen; 
For north of the Dee the judges won’t soar, 
And they’ll maybe return to the Hielands no more! 


Economy’s stripes now are laid our bare backs on— 

We might plunder the Celt, but we’re tried by the Saxon; 
No dignity’s greater than ours on this planet— 

Yet our fire-raisers weep in the city of Granite, 

And our robber laments that a bon accord jury 

May wreck on his carcass their Sassanach fury, 

And our murderer finds when his trial is o’er, 

That he'll maybe return to the Hielands no more! 


Then raise the lament, ye men and ye women all, 

For the days when we tried and we hanged our own criminal! 
And curse ye the hour, both in song and in story, 

When Parliament robbed us of half our past glory! 

Go! stir up M. P.’s and conveners, don’t tarry: 

Fr-s-r M-ck-n-sh, F-nl-y, Mac-nd-rew Sir Harry 

Indict J——- P—— B——! Shout o’er land, sea and shore, 
Bring the band, mace and judge to the Hielands once more! 


The lord advocate has lent a sympathetic ear to the 
wail, and Inverness is happy again.—Scots Observer. 


The Assembly appear to be ceiling their political 
fate. 
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ALBANY, PEBRUARY 23, 1889. 


CURRENT TOPICS. 





BILL is pending in the Legislature for the 
appointment of a commission to revise the 
proposed Civil Code. We hope it will prevail. 
Probably the legislators will be only too glad thus 
to postpone the inevitable responsibility of adopt- 
ing or rejecting the Code. If they would appoint 
a standing commission to revise all proposed laws, 
and also all proposed contracts — for ceilings, 
etc.— they would be wise. Perhaps an impression 
has prevailed that Mr. Field is opposed to a com- 
mission to revise the Code. This is a mistake. 
He not only consented, but suggested such a com- 
mission several years ago, when great King Grover 
ruled the State, and the bill was passed and sent to 
the governor, and he neglected to appoint the 
commissioners as provided by the act, and so the 
measure failed. It is violating no confidence, we 
think, to state that Mr. Field several times askéd 
the governor to name the commissioners, and that he 
more than once promised to doso. Mr. Field has 
always courted amendment and criticism and revis- 
ion. The Code as it now stands differs very essen- 
tially in many points from its original form, as the 
result of years of severe examination and willing 
yielding to suggestions of emendation. What re- 
visers can do fora body of laws has freshly been 
brought to mind in the case of the revisers of the 
statutes in 1830, and a commission of lawyers of 
equal ability and celebrity would give sanction to 
the Code. Their revision would carry much greater 
weight than the microscopic criticisms of preju- 
diced and hostile opponents, or the extravagant 
eulogies of partial friends of codification. It is 
really a serious thing for the State now to deter- 
mine, whether the courts shall continue to wallow 
in the mire of the common law or shall at least try 
to emerge upon the firm and certain pathways 
already ascertained. Shall we lose the work of 
thirty years, or shall we make it right and adopt 
it? We would not goso far as to predict that it 
will never be done again, because we believe the 
principle of codification to be imperishable, and that 
it is growing more acceptable to the profession with 
every year. But we have at hand the birth of a 
generation, of time and of large wisdom and strong 
devotion as a basis of the new scheme of laws, and 
why should we abandon it to fight over the same 
ground again? While we stand still, England is 
getting rid of its boasted common law as fast as if 
can, and turning every thing into statutes. Who 
will not admit the superior simplicity and certainty 
of English jurisprudence to-day? We hope and 
expect to live to see the day when an opponent of 
codification will be regarded as a curiosity, just as 
an opponent of our Code of 1848 now is regarded. 


Vor. 39 — No. 8. 





But we desire to have the day an early one, as it 
certainly will be if we adopt acode. So, gentle- 
men at the Capitol, drop the holeing of the gov- 
ernor and the contemplation of your paper over- 
head issues, and grant us this commission. That 
is all we ask this year. The governor, seeing what 
happens to governors who do not appoint commis- 
sioners when required, will be forewarned and do 
his duty. 


The brief of Mr. Roger Foster, attorney for ap- 
pellant in Munro v. Beadle, the ‘‘Old Sleuth” 
trade-mark case, the principle of which was in- 
volved in Munro v. Tousey, 38 ALB. LAw Jour. 163, 
has one important practical virtue — it is so inter- 
esting that the judges must read it. Sometimes 
we think they are as delinquent in this respect as 
publishers of magazines are in regard to proffered 
manuscripts. We have read it all from a to amper- 
sand, and find it very good, full of curious literary 
research and humorous comment. It is difficult to 
tell what to omit, but we give a few passages as a 
sample: ‘‘All the numbers of ‘The Old Sleuth 
Library,’ which is a serial, contain fictitious stories 
first published in Zhe Fireside Companion, describ- 
ing the feats of a detective, written by the same 
author, Harlan P. Halsey, under the pseudonym 
‘Old Sleuth.’ Halsey, although under both his 
own name and his non de plume he is probably un- 
known to the members of this court, and also to 
most literary critics, is undoubtedly the most popu- 
lar writer in the English language. He writes not 
for the four hundred who, according to Mr. Ward 
McAllister, are the only persons worthy of consid- 
eration in New York society; nor even for the 
upper ten thousand. His audience is counted 
by the million. He does not dwell with mi- 
nute elaboration upon the feelings of a young 
woman when receiving her first offer of mar- 
riage from a suitor whom she likes, but does 
not quite wish to favor; nor upon the sensations of 
a man of leisure when he discovers that he is break- 
ing the Tenth Commandment by coveting his neigh- 
bor’s wife; nor upon the doubts of a wealthy clergy- 
man concerning the creed which he has sworn and 
is paid to preach. His themes are such as have 
always interested the majority of mankind. Mild 
and maidenly modesty molested by vile and vicious 
villainy. Cunning and cowardly crime foiled and 
frustrated by vigorous and victorious virtue. His 
scenes are laid not in English country shires, 
nor in Swiss boarding-houses, nor in the unex- 
plored parts of Africa, but on the Bowery, Broad- 
way and Staten Island. His heroes live not in the 
middle ages, nor in the times of the Puritans or the 
Jacobites, but when Fernando Wood or Grace or 
Hewitt was mayor. He prides himself on the 
moral purity of his writings; and on that account, 
since the defendant’s stories describe looser inci- 
dents does his publisher feel especially aggrieved. 
Although his incidents and style may be too pro- 
nounced for those of us who are pleased by the 
modern school of fiction, they are perfectly adapted 
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to the tastes of hundred of thousands who read 
them with avidity. His most successful work, the 
initial number of ‘The Old Sleuth Library,’ first 
published in The Fireside Companion in 1872, is 
called ‘Old Sleuth, the Detective.’ It describes the 
exploits of a young detective who assumes the dis- 
guise of an old man and performs some exploits 
before which those of the Admirable Crichton and 
Baron Munchausen pale into insignificance.” Then 
Mr. Foster lays aside pleasantries and doubles 
up his humerus: ‘‘Mr. Justice Ingraham, in utter 
disregard of the unanimous decisions of his judicial 
brethren, has set up his ipse diwit against their 
concurrent authority. * * * His reasoning is 
equally original. It is as follows: The word ‘sleuth’ 
is to be found in a few dictionaries with the defini- 
tion of the track of a man or beast followed by the 
scent. Consequently it also means in common 
usage —although no dictionary ever said so, and 
no one ever so applied it before the author of ‘Old 
Sleuth ’—a detective who discovers the perpetra- 
tor of acrime, not by any scent, but by analytical 
reasoning coupled with close observation. The 
publisher of a successful novel can in no case en- 
join a fraudulent imitation of its title so long as 
that title consists of words which describe the 
theme of the book. ‘There is no difference between 
a metaphor and a definition, between a hint and 
an explanation. Consequently the plaintifi’s com- 
plaint was dismissed with costs. From this rea- 
soning and decision we humbly appeal.” Then he 
strikes out from the shoulder: ‘‘ An affirmance of 
this judgment would be a proclamation to the bar 
that a lawyer neglects the interests of his client if 
he acquiesces in the decision of a judge against 
him, but that it is his duty to hustle about the 
court-house, from pillar to post, through every 
court-room and into every private room to which 
he can gain admittance, until he has exhausted the 
patience and been overruled by every judge upon 
the bench. We once had such a practice in this 
city, but the bar had supposed that it was long 
since abolished. It was said in a case reported in 
the Year Books: ‘If we judge against former judg- 
ments it is a bad example to the promoters and 
students of law; they will not have any faith in or 
give credit to their books.’ Year Book, 33 Hen. 
VI., 41.” Then he proceeds to wander through 
pleasant and not well-worn paths of literature, 
where we cannot follow, although we fain would. 
He quotes from Horace, de imitatores ; Goldsmith’s 
“Citizen of the World,” Cervantes, ‘‘Sir Roger de 
Coverley” (the counsel’s great ancestor, we suppose), 
‘‘ Tristram Shandy,” Dickens, Hood, Swift, Pope, 
and cites the bookseller Curll, who had his ears 
cropped, observing: “‘ May the defendants take warn- 
ing by his example. We however are more charita- 
ble than Swift or Pope, and provided we obtain 
our injunction are content that the delinquents 
keep their ears.” To substantiate the argument 
that the doctrine of descriptive and fancy names 
does not apply to titles of books, he cites many 
cases involving titles of books and newspapers, and 


observes: ‘‘ And how many such works there have 
been in the past which would be maimed were 
their titles changed. ‘The Canterbury Tales,’ 
‘The Faerie Queene,’ ‘As You Like It,’ ‘The Mid- 
summer Night’s Dream,’ ‘The Spectator,’ ‘The 
Rape of the Lock,’ ‘The Traveller,’ ‘The Deserted 
Village,’ ‘The Vicar of Wakefield, ‘The Lay of 
the Last Minstrel,’ ‘The Heart of Midlothian,’ ‘The 
Fair Maid of Perth,’ ‘The Ancient Mariner,’ ‘The 
Excursion,’ ‘The Old Curiosity Shop,’ ‘The Tale of 
Two Cities,’ ‘The Virginians,’ ‘The Last Days of 
Pompeii,’ ‘The Ring and the Book,’ ‘ Kidnapped,’ 
‘The Scarlet Letter,’ ‘The Sketch Book,’ ‘Les 
Miserables,’ ‘Les Parents Pauvres,’ ‘The Arabian 
Nights.’ Our memories teem with illustrations. 
For among the famous works of the imagination 
those with descriptive far outnumber those with 
fancy names.” We must add ‘‘ The Innocents 
Abroad,” and how, oh! how, Brother Foster, could 
you overlook or omit that immortal production, 
‘¢The Quick or The Dead?” He continues: ‘‘ Sup- 
pose that in the time of Addison a rival of the 
‘Spectator’ had published a series entitled ‘The 
Adventures of Sir Roger de Coverley;’ or that 
when Thackeray was publishing his ‘ Fitzboodle 
Papers’ and ‘ Yellowplush Papers,’ the attempt had 
been made to sell ‘The Young Fitzboodle Papers’ 
or ‘Green and Yellow Plush Papers; or that when 
Jacob Abbott was issuing his ‘Rollo’ books, a man 
had published a work called ‘Young Rollo in 
Europe,’ or ‘The Little Rollo Series,’ or ‘The Wes- 
tern Rollo,’ or ‘Little Rollo in Paris;’ clearly the 
publishers of the original would in each case have 
had the right to enjoin the sale of the imitation.” 
We think Jacob Abbott’s heirs must be dead or 
asleep, or they would not tamely have submitted to 
that barefaced plagiarism, by Messrs. Grant and 
Wheelwright, ‘‘Rollo at Cambridge.” Possibly 
they regarded it as a good ‘‘ad.” Be it remem- 
bered that we have picked out only the plums; we 
have not bothered ourselves about the solid meat 
of Mr. Foster’s attractive dish. It is worthy of a 
place with the ‘‘Rock and Rye” and ‘‘ woman 
with child” briefs, and as we have so badly ‘‘ cut 
it up,” we hope Mr. Foster will send us another to 
file away with those wondrous productions. 


The opening number of Mr. Soule’s new monthly, 
‘¢ The Green Bag, a useless but entertaining maga- 
zine for lawyers, edited by Mr. Horace W. Fuller,” 
verifies its description of ‘‘ entertaining’ rather 
more closely than that of ‘‘ useless.’ It is interest- 
ing in pictures as well as in reading. A memoir of 
Chief Justice Fuller, with a good portrait which 
makes him look more like a poet than a judge; an 
article on the Whitechapel tragedies; one on Har- 
vard Law School, with portraits of Story, Green- 
leaf, Parker, Parsons, Washburn and Langdell, and 
views of Austin and Dane Halls; one by Prof. 
Ames on ‘‘Specific Performance of Contracts;” 
one on ‘Causes Célébres’?— Papavoine; one on 
the ‘*Selden Society,” and an ‘‘editorial depart- 
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ment” full of bagatelles, make up a good table of 


contents, leaving out of question “ Front and Rear,” 
a poem by Irving Browne, which is certainly use- 
less, and to us not especially entertaining. The 
page is spacious, and the typography is handsome. 
The portrait of Simon Greenleaf is in itself worth 
the price of the number; we believe it is very 
scarce. We hope the new venture will prove suc- 
cessful, and judging from the eagerness of the pro- 
fession in seeking entertaining reading, we think it 


©) 
will be. 
-_ or? 


NOTES OF CASES. 





N Jackson v. State, Indiana Supreme Court, Janu- 
ary 5, 1889, a prosecution for illicit cohabita- 
tion, the court said: ‘‘ During his closing address 
the prosecuting attorney made the following state- 
ment to the jury: ‘Washington Jackson’s wife is 
broken-hearted over his conduct with this Lowe 
woman. I know what I am talking about. I have 
been to Greenfield and heard the evidence before 
the grand jury, and I know what people there think 
about this case.’ The bill of exceptions shows that 
counsel for the defendant promptly objected, and 
asked the court to instruct the jury to disregard 
the statement so made, but the court refused to so 
instruct the jury, and thereupon stated to counsel, 
in the hearing of the jury, that the court would not 
undertake to decide between counsel as to what ar- 
gument had been used, but the jury would no 
doubt determine the cause on the evidence. An 
exception was duly taken. No attempt is made, as 
indeed none could well be, to vindicate or justify 
the extraordinary speech of the prosecuting attor- 
ney; but it is said that the non-interference of the 
court must have resulted from the fact that it did 
not understand what was said and that counsel 
were in dispute about it, and that the court did all 
that was proper in saying that the jury would 
doubtless decide the case on the evidence. We 
cannot adopt this view of the matter. We must 
assume that the court understood that the prosecut- 
ing attorney used the lauguage above set out in the 
bill of exceptions. There does not appear to have 
been any dispute between counsel or any failure of 
the court to understand, so far as the speaking of 
those words is concerned. There is nothing to in- 
dicate any provocation or justification for such an 
extra-professional speech. It was the duty of the 
court to admonish the jury in no uncertain lan- 
guage to disregard the statement. The evidence 
not being wholly satisfactory in the respect already 
mentioned, we cannot say but that the verdict re- 
sulted from this error. We must therefore reverse the 
judgment.” See notes, 56 Am. Rep. 814; 58 id. 648. 


In Stringer v. Frost, Indiana Supreme Court, 
January 8, 1889, it was held that as a matter of 
law plaintiff was not guilty of negligence because 
she did not take special precautions against the reck- 
less conduct of defendant in riding at an unusual and 
dangerous rate of speed in the public street. The 


court said: ‘* We agree that it is the duty of a person 








crossing, or about to cross, a public street on foot, 
to look and take precautions according to the char- 
acter of the thoroughfare, so as to avoid collision 
with approaching horsemen or vehicles; but it is 
obviously not necessary that the same high degree 
of vigilance should be demanded of a footman 
about to cross a public street, in order to avoid 
contact with a horseman who is likewise under a 
duty to be on the lookout, and to have his horse 
under careful control, as is required at railroad 
crossings over which engines and trains of cars are 
necessarily run at arate of speed not readily gov- 
ernable. Wendell v. Railway Co., 91 N. Y. 420; 
Barker v. Savage, 45 id. 191; Williams v. Grealy, 
112 Mass. 79. Unless the occasion is of an extraor- 
dinary character, persons have no right to ride or 
drive through the streets of a populous city ata 
rate of speed which makes it dangerous to foot- 
travellers using ordinary care, while trains of cars 
cannot be moved so that their speed may be averted 
in a moment when footmen are seen in the way. 
* \* * © Accepting the plaintifi’s testimony it 
cannot be said that she was guilty of contributory 
negligence, or that the want of ordinary care on her 
part proximately or directly contributed to the in- 
jury. Foot-passengers have equal rights in the 
streets with those mounted on horseback or driving | 
in carriages. Neither have a priority of right over 
the other. Both are bound to use reasonable care 
to avoid collision. Belton v. Baxter, 54 N. Y. 245; 
Cotton v. Wood, 8 C. B. (N. 8.) 571. The plaintiff 
had the right to cross the street at the cross-walk 
or elsewhere, exercising such caution and prudence 
as the circumstances demanded to avoid being in- 
jured, while the defendant had the right to ride 
along the street, observing such watchfulness for 
footmen, and having his animal under such control 
as would enable him to avoid injury to others, who 
had corresponding and reciprocal rights in the 
street. Simons v. Gaynor, 89 Ind. 165; Murphy v. 
Orr, 96 N. Y. 14; Moebus v. Herrmann, 108 id. 349; 
Brooks v. Schwerin, 54 id. 848; Daniels v. Clegg, 28 
Mich. 82; Shapleigh v. Wyman, 1384 Mass. 118. 
Children and infirm persons, as well as those who 
are of mature years and in the vigor and activity of 
health, have the right to walk along or across the 
streets of a city, observing such care as persons of 
like age and condition are accustomed to use, and 
all have a right to assume that carriages will not be 
driven or horses ridden over the streets at an im- 
proper rate of speed. Birkett v. Ice Co., 110 N. Y. 
504. It cannot therefore be said, as a matter of 
law, that one is guilty of negligence who does not 
anticipate and take special precautions against in- 
jury from the reckless and improper conduct of 
others in riding or driving at an unusual and dan- 
gerous rate of speed. Coombs v. Purrington, 42 Me. 
332; Boss v. Litton, 5 Car. & P. 407; Williams v. 
Richards, 3 Car. & K. 81.” 


In Minnesota Loan and Trust Co. v. Beebe, Min- 
nesota Supreme Court, January 11, 1889, it wa 
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held that a law granting to annuity, safe-deposit 


and trust companies power to act as guardians of 
the estates of insane persons is valid. The court 
said: ‘‘The contention of counsel seems to be that 
the Legislature has no right to grant to any corpo- 
ration the power to act in any such fiduciary capac- 
ity. His argument deals in much criticism and de- 
nunciation of the statute, some of which might 
have some weight if addressed to the Legislature, 
but he entirely fails to point out any provision of 
the Constitution with which it conflicts. The sum 
of his argument is that such a statute is in derogation 
of the common law or conflicts with prior statutes, 
and is impolitic. But none of these considerations 
go to the question of the validity of the act. With 
our preconceived ideas on the subject it might seem 
somewhat inappropriate to intrust the person of a 
minor to the custody of a corporation; but perhaps 
experience will prove that the objections to this are 
largely artificial and imaginary. But this question 
does not arise in this case. While the statute au- 
thorizes these corporations to act as guardians of 
both the persons and estates of minors, it only au- 
thorizes them to act as guardians of the estates of 
insane persons. This action pertains solely to the 
estate of the ward, and the fact that the Probate 
Court has assumed to appoint the plaintiff guardian 
of both his person and estate will not, although 
unauthorized as to the former, affect the validity 
of the appointment as guardian of the estate. To 
the appointment of corporations, organized for that 
special purpose under well-guarded statutes, to the 
position of trustee of a trust, executor of a will, ad- 
ministrator or guardian of an estate, or other place 
of trust involving the custody and management of 
property only, there can be no possible objection on 
either constitutional grounds or considerations of 
policy. The common-law grounds upon which it 
was held that corporations could not act in any of 
these fiduciary capacities were purely artificial. The 
reason given by Blackstone why a corporation ag- 
gregate could not act as an executor or administra- 
tor is that it could not take the necessary oath; but 
even at common law in England this technical diffi- 
culty was evaded by the corporation naming an 
agent, called a ‘syndic,’ to whom letters were issued. 
Moreover, it is of course entirely competent for the 
Legislature to dispense altogether with an oath in 
such cases. Another reason often assigned why a 
corporation could not act as a trustee was that as a 
court of equity often enforced a trust by laying hold 
of the conscience of the trustee, therefore inasmuch 
as a corporation has no conscience, it is not qualified 
to act as trustee. The reason most commonly given 
why acorporation could not act as trustee, execu- 
tor, guardian or in other such fiduciary capacity, 
was that such an appointment involved a personal 
trust, and therefore a corporation lacked one of the 
essential requisites of a good trustee — personal 
confidence. 1 Perry Trusts, § 42. But at least as 
to trusts, technically so called, this doctrine has 
long since been exploded, even at common law, as 
too artificial. Vidal v. Girard’s Ha’rs, 2 How. 187. 


And there are now numerous instances in which 
corporations have been expressly empowered by 
statute to administer estates, and neither the valid- 
ity nor policy of such legislation has ever before, 
to our knowledge, been questioned. 1 Mor, Priv. 
Corp., § 857. In fact in many of the States, par- 
ticularly the older ones, this is fast becoming the 
favorite method of administering estates and exe- 
cuting trusts. The facts that such corporations have 
perpetuity of existence; that they are less liable 
than natural persons to sudden fluctuations of for- 
tune; that being organized for that special purpose, 
they can administer estates more efficiently and 
economically; and that in case of large estates it is 
often difficult to find a natural person who is both 
able and willing to accept the trust and give the 
necessary bonds — have suggested the necessity and 
created the demand for such organizations, * * * 
The suggestion that the act is in conflict with sec- 
tion 88, article 4, of the Constitution of the State, 
is equally untenable. This is not a special or pri- 
vate law, giving special or exclusive privileges, 
immunities or franchises to a particular corporation, 
but a general law for the organization of corpora- 
tions for certain purposes, and defining their pow- 
ers. There is nothing in the point that these pro- 
visions of the act are not specified in its title. They 
are all germane to the subject there expressed, 
which is the organization and incorporation of an- 
nuity, safe-deposit and trust companies. This sec- 
tion of the act is but an enumeration of the powers 
granted to such corporations, and it was never be- 
fore heard that in a general law for the organiza- 
tion of a particular class of corporations, the pow- 
ers granted to them should be detailed in the title 
of the act.” 





CONSTITUTIONAL LAW — POLICE POWER— 
REGULATING ELEVATOR CHARGES. 


NEW YORK SUPREME COURT, GENERAL TERM, SECOND 
DEPARTMENT, OCTOBER 1, 1888. 


MATTER OF APPLICATION OF ANNON; 
APPLICATION OF PINTO.* 


The Legislature may regulate charges of grain elevators. 


MATTER OF 


William N. Dykman, for petitioners. 


Hyland & Zabriskie, for people and Canal-boat Own- 
ers’ Association. 


Brown, J. The defendants were arrested for viola- 
tion of chapter 581 of the Laws of 1888, the first section 
of which reads as follows: 


“‘SecTIon 1. The maximum charge for elevating, re- 
ceiving, weighing aud discharging grain by means of 
floating and stationary elevators and warehouses, in 
this State shall not exceed the following rates, namely: 
For elevating, receiving, weighing and discharging 
grain, five-eighths of one cent a bushel. In the process 
of handling grain by means of floating and stationary 
elevators, the lake vessels or propellers, the ocean ves- 
sels or steamships, and canal-boats, shall only be re- 
quired to pay the actual cost of trimming or shoveling 
to the leg of the elevator when unloading, and trim- 
ming cargo when loading.”’ 


*To appear in 50 Hun, 413. 
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The defendant Annan was part owner and one of 
the agents for a floating elevator engaged in business 
in and about the harbor of New York; and the de- 
fendant Pinto is one of the firm of F. EK. Pinto & Sons, 
engaged in business as warehousemen in the city of 
Brooklyn. The complaint against the defendants is 
that on the twenty-first day of June last they each 
charged the complainants for elevating, receiving, 
weighing and discharging grain more than five-eighths 
of one cent a bushel. Upon an examination held be- 
fore a magistrate, the defendants were committed to 
jail in default of bail, pending their trial, and have in- 
stituted these proceedings for the purpose of procur- 
ing their discharge upon the ground that the act of the 
Legislature, aforesaid, under which they were ar- 
rested, violates that provision of the State Constitu- 
tion which provides that no person shall be deprived 
of life, liberty or property without due process of law. 

So much has been written within tbe last few years 
upon this constitutional safeguard, and the meaning 
of the terms quoted have been so fully discussed in re- 
cent cases in both State and Federal courts, that it 
would be superfluous for me to attempt to add any 
thing to what the courts have already said, or to do 
more than refer to the conclusions that have been 
reached, and apply them to the case under considera- 
tion. For full discussion of the subject I refer to the 
following cases: Live Stock Association v. The Cres- 
cent City, etc., Co.,1 Abb. (U. S.) 398; Slaughter-house 
Cases, 16 Wall. 36; Munn v. Jilinois, 94 U. 8.113; Ber- 
tholf v. O’ Reilly, 74 N. Y. 509; Matter of Jacobs, 98 id. 
98; People v. Marx, 99 id. 877; People v. Gillson, 16 N. 
Y. St. Rep’r, 185; Mugler v. Kansas, 123 U. S. 628. 
While the general proposition is conceded that a per- 
son living under our Constitution has the right to 
adopt and follow such lawful business, not injurious 
to the community, as he chooses, yet this right is sub- 
ject to the power inherent in the Legislature to regu- 
late the use of all property, and the conduct of all citi- 
zens toward each other when necessary for the public 
good. 

This power is usually denominated the police power 
of the State. Its exact boundaries and limitations 
have never been judicially established by any general 
rule, and probably never will be. Each case, as it 
arises, must be determined upon its own facts. While 
it may be difficult in many cases to reconcile the con. 
clusions of different courts upon similar facts, all agree 
upon afew general rules that must control in de- 
termining the validity of the law. Courts are confined 
to the single question whether the act in question ex- 
ceeds the utmost limits of legislative power. If it does 
not, if it can stand when brought to the test of the 
Constitution, the question of its validity is at an end, 
and the judicial department of the government cannot 
refuse to recognize and enforce it. It may be opposed 
to our opinion of natural justice, or its operation may 
appear to be inequitable toward a large class of citi- 
zens; but if it is a valid exercise of legislative power, 
we cannot judicially condemn it. It was said by Chief 
Justice Waite, in Munn v. Illinois, 94 U. S. 182: “ For 
us the question is one of power, not of expediency. If 
no state of circumstances could exist to justify sucha 
statute, then we may declare this one void, because in 
excess of the legislative power of the State. But if it 
could, we must presume it did. 

‘““Of the propriety of legislative interference within 
the scope of legislative power, the Legislature is the 
exclusive judge. The controlling fact is the power to 
regulate at all. * * * If that exists, the right to es- 
tablish the maximum of charges as one of the means 
of regulation is implied.” 

In People v. Marx, Rapallo, J., states the question 
as follows: ‘‘ Conceding that the only limits upon the 
legislative power of the State are those imposed by the 


State Constitution, and that of the United States, we 
are called upon to determine whether or not these lim- 
its are transgressed by an enactment of this descrip- 
tion.” * * * And Judge Cooley, in his work on 
Constitutional Limitations (5th ed., pp. 222, 223; m. pp. 
186, 187) says: ‘‘ Whether a statute is constitutional or 
notisalwaysaquestion of power * * * In any case 
in which this question is answered in the affirmative, 
the courts are not at liberty to inquire into the proper 
exercise of the power. * * * If evidence was re- 
quired it must be supposed that it was before the Leg- 
islature when the act was passed; and if any special 
finding was required to warrant the passage of the 
particular act, it would seem that the passage of the 
act itself might be held equivalent to such finding.” 

We have therefore but a single question in the case, 
viz.: Has the Legislature the right to regulate the use 
of property of the character specified in the act in 
question at all? This question must receive an affirma- 
tive answer. The power has been exercised as to vari- 
ous classes of property since the formation of the State, 
and the reports are full of decisions upholding the au- 
thority of the State to regulate the use and enjoyment 
of property, and the control of private business in 
many ways; and in the case of grain elevating busi- 
ness we have the case of Munn v. Illinois as a distinct 
adjudication in favor of the validity of such a law as 
the one in question. 

The citations I have made are a sufficient answer to 
the arguments of the learned counsel for the appellant, 
that this case can be distinguished from the Munn case, 
on the ground that the validity of the Illinois statute 
was placed on the fact that the Chicago warehouse-. 
men had a virtual monopoly of the elevator business, 
and that the facts here show that no monopoly could 
exist. How can this court say that no monopoly ex- 
ists, or may not exist, in some or all of the cities of 
this State named in the law, if it be that the existence 
of a monopoly is the fact which justifies such legisla- 
tion. We must assume that the Legislature had evi- 
dence before it which created the demand for legisla- 
tive regulation, and we cannot review its decision 
upon that question. Certainly the evidence taken 
upon a prosecution for violation of the provisions of 
the law cannot justify the assertion that the facts sur- 
rounding the business did not create a demand for the 
law. As was said by Chief Justice Waite in the Munn 
case, “if no state of circumstances could exist to jus- 
tify such a statute, then we may declare this one void; 
* * * butif it could, we must presume it did.’’ 

I fail to see how we can give any effect to the evi- 
dence taken before the magistrate on the question of 
the law’s constitutionality. The act is not made ap- 
plicable to persons who possess a virtual monopoly of 
the business of elevating grain, but to certain political 
divisions of the State, and within those divisions is 
applicable to every individual. It cannot be a valid 
law as to Mr. Annon and an invalid one as to Mr. 
Pinto, and yet if the court is to determine in every 
case that arises under the law, whether or not a mo- 
nopoly exists, we might reach different conclusions in 
different cases. It would certainly be a strange sys- 
tem of practice, assuming the court could review the 
decision of the Legislature upon questions within the 
scope Of legislative power, that it should do so without 
having before it the evidence on which the legislative 
decision was based. But such is not the law. 

In Bertholf v. O Reilly, 74 N.Y. 509, the Court of 
Appeals asserted that there was no limitation upon 
legislative power, except the limits and restraints of the 
Constitution, and the case of People v. Cipperly, 101 N. 
Y. 634, on the opinion of Justice Learned, reported 37 
Hun, 324, is adirect authority against the point so 
ably argued by the learned counsel for defendants, 
that the court will look into the evidence taken on the 
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trial and see whether a proper case exists for legisla- 
tive interference. 

In considering the question whether the Legislature 
could prohibit the sale of milk drawn from healthy 
cows which, in its natural state, fell below the stand- 
ard fixed by the act, that learned justice says: ‘‘Is 
that to be a question for the jury? If so, the court 
must charge a jury in each case, that if they find milk 
below that standard to be unwholesome, then the stat- 
ute is constitutional; if they find it to be wholesome, 
then the statute is unconstitutional. Evidently a con- 
stitutional question cannot be settled or rather unset- 
tled in that way. The coustitutionality would vary 
with the varying judgments of juries.”’ 

The circumstances surrounding the business in this 
State are substantially the same as developed in the 
Munn case. The great grain-producing region of the 
west and north-west sending its grain by rail and 
water to Chicago, and making that city one of the 
great markets of the world, created a demand for 
means to handle and store the grain, and these means 
were found in the elevators and warehouses. Four- 
teen elevators and warehouses adapted to this business 
in the city of Chicago, the case states, were controlled 
by nine business firms, by whom the prices for elevat- 
ing and storing grain were fixed and regulated. In 
this case we know that all grain brought into the 
cities named in the act in question arrives in cars or 
boats. That whether it be stored in warehouses or be 
reshipped to other places, it demands stationary and 
floating elevators to handle it. That in the harbor of 
New York the evidence informs us at least five differ- 
ent business firms operate and control floating eleva- 
tors, and that the charges are fixed by a committee of 
the Produce Exchange, of which body some or all of 
these firms are members. It is apparent therefore that 
the opportunity for a virtual monopoly is the same in 
each case. The element necessary to create it in each 
case was combination, and whether there was, or had 
been, or might be such a combination as to justify the 
interference of the Legislature to regulate the use of 
this class of property, we must presume was 4 ques- 
tion upon which the Legislature had sufficient evi- 
dence. At all events, it is impossible for me to dis- 
tinguish this case from the Illinois case. That statute 
is a precedent for legislation of thischaracter, and the 
decision of the Supreme Court of that State and of 
the Supreme Court of the United States, and the sub- 
stantial approval it received from the Court of Appeals 
in Bertholf v. O’ Reilly are decisive of the constitu- 
tionality of the law. 

The Slaughter-house Cases, 16 Wall. 36, Mobile v. Yu- 
ille, 3 Ala. (N. S.) 140, and Bertholf v. O’ Reilly, 74 N. 
Y. 509, are also distinct authorities in favor of the 
validity of laws of thischaracter. In the latter case it 
was sought to have declared invalid that part of the 
Civil Damage Act which makes the owner of real es- 
tate liable for damage resulting from the sale of liquor 
upon his property, upon the same ground that the law 
under consideration is now attacked, but the Court of 
Appeals held that it was a proper regulation of the ase 
of property, and in the opinion cited the Slaughter- 
house Cases and the Munn Case, with approval, as 
furnishing examples of the due exercise of the police 
power by the State, and Judge Andrews, speaking of 
and quoting from them, says that ‘ they illustrate the 
scope of the police power in legislation.’? There is 
nothing in the more recent decisions of our Court of 
Appeals to which we have been referred that is in con- 
flict with the authorities I have cited. 

In People v. Gillson, 16 N. Y. St. Rep’r, 185, the court 
held that chapter 691, Laws of 1887, was in no aspect 
valid as a health law, nor was it a regulation of the use 
of property or of trade in food. Chapter 202, Laws of 
1884, section 4, which was declared invalid in People 


v. Mara, absolutely prohibited the manufacture or sale 
as an article of food of any substitute for butter or 
cheese, however wholesome or however openly and 
fairly its character was avowed and published. Such 
a law has nothing in common with the law in question. 
The Tenement-house Cigar Act (chap. 272, Laws of 
1884), considered in Matter of Jacobs, 98 N. Y. 98, was 
declared invalid for the reason that it was apparent on 
the face of the law that it was not intended to protect 
health nor as a regulation of the use of property. Says 
Karl, J.: ‘‘It does not deal with tenement-houses as 
such; it does not regulate the number of persons who 
may live in any one of them, or be crowded into one 
room, nor does it deal with the mode of construction 
for the purpose of securing the health and safety of 
their occupants, or of the public generally. * * * 
This law was not intended to protect the health of 
those engaged in cigarmaking * * * norto protect 
the health of that portion of the public not residing in 
the forbidden tenement-houses. * * * Nor was it 
intended to improve or protect the health of the occu- 
pants of tenement-houses. * * * It is plain that 
this is not a health law and that it has po relation 
whatever to the public health.”’ Such a law has clearly 
nothing to justify or support it, and was a plain in- 
vasion of the constitutional rights of the persons af- 
fected by it. 

Laws which are intended to regulate the use of 
property in connection with the great products of the 
country, and especially with the necessaries of, life, are 
plainly not to be classed with such laws as were con- 
sidered in the cases just cited. The sale of the prop- 
erty may not be prohibited when it is not unlawful 
nor injurious to the public and when its character is 
frankly avowed; nor can lawful employment be pro- 
hibited when its prosecution is not injurious to those 
engaged in it, nor to the general public, without vio- 
lating the safeguards of the Constitution. But prop- 
erty used in handling and storing the great staple arti- 
cles of food and the necessaries of life, by which usea 
tax or toll is levied thereon, ceases while applied to 
such use to be juris privat only, and become affected 
with a public interest, and such use may be regulated 
by the Legislature without ,encroaching upon any of 
the constitutional rights of the owner. 

I think the law in question valid, and the proceed- 
ings must therefore be dismissed and the defendants 
remanded to the custody of the sheriff. 

Barnard, P. J., and Pratt, J., concurred. 

Writ dismissed. 





RAILROADS — SUBSCRIBERS TO BONDS — 
LIABILITIES TO COMPANY CREDITORS 
—CREDITORS’ BILL — EXECUTORY CON- 
TRACT--EQUITABLE RELIEF. 

MASSACHUSETTS SUPREME JUDICIAL COURT, 
JANUARY 2, 1889. 
PETTIBONE V. TOLEDO, C. & St. L. R. Co. 

The undertaking of mortgage bondholders of a corporation 
who subscribe to its debenture bonds, agreeing to pay 
specified portions of their subscription as called for, they 
to receive therefor the debenture bonds bearing interest, 
etc., isin effect an agreement to loan the corporation 
money, and receive the bonds as security, and is not 
analogous to an unpaid subscription to capital stock. 
Hence creditors of the corporation cannot on that theory 
maintain a bill to haye the subscriptions to the bonds ap- 
plied on their claims. 

The contract between the corporation and the subscribers to 
the bonds being executory on both sides, and not assign- 
able by either party, is not within the Public Statutes of 
Massachusetts, chapter 151, section 2, clause 11, giving 
creditors a remedy in equity to reach and apply ‘any 
property, right, title or interest, legal or equitable,’’ be~ 
longing to a debtor. 


THE ALBANY LAW JOURNAL. 


147 





ESERVED case from Supreme Judicial Court, Suf- 


folk county; Charles Devens, J. 

Suit by creditors of the Toledo, Cincinnati & St. 
Louis Railroad Company against certain of the hold- 
ers of the first mortgage bonds of said company, to 
compel the defendants to pay certain subscriptions to 
the debenture bonds issued by the railroad company, 
said subscriptions when paid to be held for the benefit 
of the plaintiffs. Heard in the Supreme Judicial 
Court, and reserved for the full court. 


John Lowell, James H. Flint and Morse Thane, for 
plaintiffs. 


H. D. Hyde and W. A. Sargent, for defendants. 


FIELD, J. The first ground on which the plaintiffs 
contend that the bill may be maintained is that the 
subscriptions of the defendants, which are described 
in the bill, are analogous to subscriptions for the capi- 
tal stock of a corporation, and that such subscriptions 
constitute a trust fund for the benefit of the creditors 
of the corporation. It has been held that all persons 
who deal with a corporation deal with it on the faith 
that its capital stock will be applied, if necessary, to 
the payment of its debts; and, that if the statutes ofa 
State permit a corporation to do business before the 
whole amount of its capital stock has been paid in, the 
money which subscribers for stock have agreed to pay 
in for the stock they have taken is regarded asa part 
of the capital stock of the corporation. The admission 
of the subscribers as stockholders is the consideration 
for their promises to pay, and the corporation can re- 
cover the amount agreed to be paid, not merely as a 
debt due to the corporation, but as a part of the capi- 
tal stock which the subscribers have agreed to furnish 
and put at the risk of the business. The unpaid sub- 
scriptions are a trust fund held for the benefit of the 
creditors of the corporation, and any creditor whose 
debt has been reduced to a judgment, and who has 
been unable to obtain satisfaction of it from the cor- 
poration, may, under the general jurisdiction of a 
Court of Chancery, maintain a bill to apply these sub- 
scriptions to the payment of his judgment. County of 
Morgan v. Allen, 103 U. S. 498; Hatch v. Dana, 101 id. 
205; Sawyer v. Hoag, 17 Wall. 610; Bartlett v. Drew, 57 
N. Y. 587. 

If we assume that this is the law in this Common- 
wealth, it is necessary to examine the nature of the 
subscriptions set out in the bill. The bill alleges that 
in December, 1882, ‘‘ certain holders of the first mort- 
gage bonds of said railroad company made and entered 
into an agreement under seal with said railroad com- 
pany whereby thev subscribed and agreed to pay re- 
spectively to said railroad company a certain sum of 
money as called for, the first call to be for fifteen per 
centum of said subscription, and no subsequent call 
to exceed ten per centum thereof in any one month; 
the subscribers to receive therefor the debenture 
bonds of said railroad company, payable in five years, 
with option on the part of the company to pay after 
two years from that date, and bearing interest at the 
rate of eight percent per annum, payable semi-an- 
nually,’’ etc. The bill also alleges that the persons 
named as defendants signed this agreement, with oth- 
ers whose names the plaintiffs are unable to state; that 
the company has called for the payment of certain in- 
stallments of the money agreed to be paid: that the 
defendants have not paid the sums called for, and now 
owe the company these sums, and that they also under 
said agreement owe the company certain additional 
amounts not yet called for. 

It thus appears that the defendants are holders of 
the first mortgage bonds of the railroad company, and 
have agreed to lend the company certain amounts of 
money, and to take in. payment therefor bonds of the 
company, such as have been described. They are cred- 





itors of the company who have agreed to make an ad- 
ditional loan. Even if the agreement be construed to 
be an agreement to purcbase bonds of the company, as 
the bonds are obligations of the company to pay 
money, the transaction would be equivalent to a 
loan. 

The distinction between acreditor and a stock- 
holder of a corporation is plain. The position of a 
stockholder is not only not like that of a creditor, but 
it more nearly resembles that of a debtor of the cred- 
itors of a corporation. In a partnership the copart- 
ners are debtors i solido ; in corporations the artific- 
ial body is thedebtor; but the property of the corpo- 
ration, which must be applied to the payment of its 
debts, belongs equitably to the stockholders, and they 
are virtually the debtors of the creditors of the cor- 
poration, so farasit may be necessary to take this 
property to pay such creditors. If these defendants 
should lend the money as they have agreed, and should 
receive the bonds of the company, they would be en- 
titled to have the bonds paid out of the property of 
the company when they matured, or if the company 
was insolvent, to share with other creditors in this 
property. The defendants have no other control over 
the corporation than that which a creditor has over 
the property of his debtor, nor have they put or agreed 
to put their money at the risk of the business in any 
other sense than that in which every creditor puts the 
money he lends at the risk of the solveney of his 
debtor. If the capital stock of a corporation is a trust 
fund for the benefit of its creditors, and if subscribers 
to stock who have not paid their subscriptions are re- 
garded as trustees of this fund to the extent of the 
subscription unpaid, then these defendants have 
agreed to become cestuis que trustent of this fund. We 
think there is no foundation for the analogy sug- 
gested. 

It is clear that the bill does not set out any special 
trust in favor of the plaintiffs. The defendants have 
made no promises to the plaintiffs, nor has it been 
agreed between the defendants and the company that 
the money should be paid and received upon a trust 
in favor of the plaintiffs. The plaintiffs have furn- 
ished railroad supplies, and the defendants have agreed 
to lend money to enable the company to complete its 
railroad, but this does not constitute a trust for the 
plaintiffs. 

The remaining ground on which the plaintiffs con- 
tend that the bill may be maintained is that by this 
agreement the defendants have become indebted to 
the company, and that this indebtedness can be 
reached and applied to the payment of the plaintiff’s 
claim, under Public Statutes, chapter 151, section 2, 
clause 11, and Statutes of 1884, chapter 285. The first 
statute on this subject was Statute of 1851, chapter 206. 
This gave a remedy in equity ‘to reach and apply in 
payment of adebt due from any debtor not residing 
in this Commonwealth any property, right, title or in- 
terest, legal or equitable, of such debtor within this 
Commonwealth, which cannot be come at to be at- 
tached or taken on execution in suit at law against 
such debtor.’’ This statute was amended by Statute 
of 1858, chapter 34, by striking out the words “‘not resid- 
ing in this Commonwealth,”’ and the two statutes have 
become incorporated in the Public Statutes, chapter 
151, section 2, clause 11. Full equity jurisdiction was 
first conferred upon this court by Statute of 1857, chap- 
ter 214, and until that statute was passed, the court bad 
jurisdiction in equity only upon special subjects de- 
scribed in the statutes. It has often been held that 
the intention of the Statute of 1884, chapter 285, was 
not to give jurisdiction over ‘creditors’ ‘ bills,’ in the 
sense in which these words were used in the practice 
of the courts of chancery.’’ Chapman v. Publishing 
Co., 128 Mass. 478. 
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The words ‘‘ creditors’ bills’? are commonly used in 
the English chancery to describe bills brought by the 
creditors of the estates of a deceased person for the 
administration of the estate, or by creditors and 
claimants of a trust fund for the distribution of the 
fund. Such bills may be brought by many several 
creditors jointly, or, if brought by one creditor, must 
be brought for the benefit of himself and all other 
creditors interested in the estate or the fund. But 
the words are also used to describe bills brought by 
creditors who have obtained judgments at law, and 
who have in vain attempted at law to obtain satisfac- 
tion of the judgments, and who sue in equity for the 
purpose of reaching property which could not be taken 
on execution at law. Such bills could be maintained 
by a single creditor without joining others. It is ob- 
vious that the Legislature had in mind, in passing this 
statute, suits substantially of the latter description; 
and such suits or similar suits must be considered, if 
any help is to be derived from analogy. There was 
valuable property of various kinds not exempt by 
statute from being taken on execution, which could 
not be reached by any form of process existing in this 
Commonwealth at the time the statute of 1851 was 
passed. If the debtor were found within the Com- 
monuwealth, he could be arrested on execution, and 
compelled by imprisonment to assign his property, if 
he had any, to his creditors; but the process was some- 
what cumbrous, and the assignment of property might 
be made to other creditors than the judgment-cred- 
itor, and this process could not be used against a non- 
resident debtor who could not be found within the 
Commonwealth. As attachment on mesne process 
prevailed in this Commonwealth, the Legislature, fol- 
lowing the analogy of trustee process, in creating this 
new remedy for the collection of a debt, did not re- 
quire that the debt should be reduced to a judgment, 
and that. all legal remedies should be exhausted. 

In 1847, in Grew v. Breed, 12 Metc. 367, this court in 
effect decided that in equity a promissory note could 
be sequestered and applied to the payment of a decree 
for money rendered against the owner of the noteina 
suit in equity, brought under the Revised Statutes, 
chapter 36, sections 31, 82; and it was suggested that 
the same remedy could be employed in courts of gen- 
eral equity jurisdiction to satisfy judgments for money 
obtained at law, if the execution had been returned 
unsatisfied. The bill in that case was regarded as an- 
cillary to the original suit, and within the jurisdiction 
under which they had been brought; but jurisdiction 
to maintain bills to satisfy judgments at law, by se- 
questering or taking property which could not be 
taken at law, did not exist until the passage of the 
Statutes of 1851, which gave a remedy to a creditor 
whether the debt was or was not reduced to a judg- 
ment. Afterthe statute giving full equity jurisdic- 
tion to this court was enacted, it was held that it did 
not affect the jurisdiction conferred by the Statutes of 
1851, as amended by the Statutes of 1858, but the gen- 
eral eguity jurisdiction over suits to collect a judg- 
ment obtained ‘at law by reaching property which 
could not be taken on execution was not much con- 
sidered. Ultimately it was decided that the two juris- 
dictions were not in all respects identical as to the 
property that could be reached, and the Statute of 
1884, chapter 285, was passed. Barry v. Abbot, 100 Mass. 
396: Insurance Co. v. Abbott, 127 id. 558; T'welker v. 
McDonald, 105 id. 423; Carver v. Peck, 131 id. 291; 
Ager v. Murray, 105 U. S. 126. 

It must be admitted that the extent to which choses 
in action could be taken by a court of equity acting 
under its general powers, without the aid of statutes, 
was not very well defined; and it is said that in Eng- 
land a chose in action could not be taken ‘‘where the 
individual in whose hands it is disputes either the 





amount or the title of the party whose property is se- 
questered.’”’ The legal choses in action actually taken 
under this general equity power have been debts for 
definite sums of money. 2 Daniell Ch. Pr. (5th Am. 
ed.) 1052, 1053. See Hadden v. Spader, 20 Johns. 554; 
White v. Geraerdt, 1 Edw. Ch. 3386; Greene v. Keene, 
14 R. I. 388. The subject is now largely regulated by 
statute, both in England and in the States of this 
country. 38 Pom. Kq. Jur., § 1415; 2 Barb. Ch. Pr. (2d 
ed.) 147, et seq.; Evans Pr. Ch. Div. 356, et seq. ; Mor- 
gan Ch. (6th ed.) 455, et seg. Without considering such 
intangible property as letters-patent, copyright, and 
the right to a seat in an exchange, or equitable inter- 
ests in property, and speaking only of legal choses in 
action, it may be said, that so far as our knowledge 
extends, the choses in action that under the various 
statutes have been taken and applied to the payment 
of debts have been themselves debts due or to become 
due, altbough not always debts for definite sums of 
money. Perhaps Hudson v. Plets, 11 Paige, 180, is an 
exception; but that decision, whether right or not, 
does not help this case. The word ‘‘ debt,’”’ even in its 
broadest signification, implies that the consideration 
of the obligation of the debtor has been executed on 
the part of the creditor, and the payment of the debt 
discharges the obligation. The execution of the agree- 
ment described in the bill did not make the defend- 
ants debtors of the railroad company. The obligations 
created hy the agreement were executory on both 
sides, and were mutual. 

It is no objection to this bill that the principal 
debtor is a foreign corporation, and that no service has 
been made upon it which would enable the court to 
render a decree that it would be bound to perform, 
unless it is essential to the plaintiff's case that they 
obtain an assignment of the agreement from the rail- 
road company. The cases are numerous where debts 
due from inhabitants of this Commonwealth to non- 
residents have been attached by this process, and it 
was to reach the property of non-residents that the 
statute of 1851 was passed. McCann v. Randall, 147 
Mass. —. The language of the statute is undoubtedly 
broad. It is: ‘‘Any property, right, title or interest, 
legal or equitable, of a debtor.’’ No case appears in 
our reports where, under this process, a plaintiff has 
been permitted to compel his debtor to execute on his 
part an executory contract, made with other persons, 
or has been permitted to execute it for him, in order 
that the plaintiff may compel these other persons to 
perform their part of the contract for the benefit of 
the plaintiff; neither has any claim for unliquidated 
damages for the breach of an executory contract been 
reached and applied under this procedure. We think 
that a negative test of the meaning of the general 
words of the statute is that they cannot be held to in- 
clude choses in action which, from their nature, could 
not be assigned by the debtor. The contract between 
the railroad company and the defendants in this case 
is one which the railroad company could not assign to 
the plaintiffs, so as to substitute them for it, asa con- 
tracting party. The defendants, as holders of the first 
mortgage bonds, had an interest in enabling the rail- 
road company to complete its railroad, and an agree- 
ment by the defendants to advance money to the rail- 
road company for this purpose could not be trans- 
ferred by the railroad company to the plaintiffs, so 
that the defendants could be compelled to pay the 
money to them, even although they were ready to de- 
liver the bonds which the railroad company had agreed 
to deliver. To accomplish this would require a nova- 
tion. If, then, the railroad company were a party to 
this suit, the court would not compel it to make an as- 
signment of the agreement against the will of these 
defendants, because it would not recognize as valid 
such an assignment afte. it had been made. The rail- 


THE ALBANY LAW JOURNAL. 


149 





Toad company’s interest in the contract therefore can- 


not be sold or assigned, and the defendants cannot be 
compelled to receive the plaintiffs in place of the rail- 
road company as the party to whom they are bound. 

It may be suggested that the bill shows that there 
has been a breach of the agreement by the defendants, 
in not paying the sums of money called for by the rail- 
road company, and that although the plaintiffs may 
not be able to enforce this agreement specifically 
against the defendants, they may have a right to reach 
and apply the damages which the railroad company 
could recover for the breach, to the extent at least of 
the indebtedness of the railroad company to them. It 
may be argued that a claim for unliquidated damages 
for the breach of a bilateral executory contract may be 
assigned in equity, and that such a chose in action can 
be reached by this process. We have been shown no 
case in which this has been done, and the difficulties 
are great. Such a proceeding would involve a trial of 
the whole cause of action of the railroad company 
against these defendants for the breach relied on, and 
entire damages must be assessed, even although they 
exceed the indebtedness of the railroad company to 
the plaintiffs. Ifa receiver were appointed, it may be 
that he could be empowered to bring such a suit, but 
it is at least doubtful whether the court has authority 
to appoint a receiver of the property of a foreign cor- 
poration which is not subject to the jurisdiction of the 
court, and has not appeared in the suit. It is enough 
however to say that the bill was not drawn for the pur- 
pose of reaching any such claim for unliquidated dam- 
ages, and the many questions which would arise upon 
a bill so drawn have’ not been argued, and need not be 
considered. 

Demurrer sustained. 


EEE 


AND AWARD—FRAUD OF 
ARBITER. 


NEW JERSEY SUPREME COURT, DEC. 10, 1888. 


— 


CHISM V. SCHIPPER. 


When a building contract provided that the decision of the 
architect should be conclusive on the question whether 
work done in the course of the erection of the build- 
ing was within the specifications or not, held, that it was 
an implication indispensable to the effectuation of the pur- 
pose of the parties that such decision should be an honest 
one. 

Fraud in the decision of the arbiter may be set up in a suit on 
the contract in avoidance of his decision, even though it 
does not appear that the party who would benefit by it 
has colluded. 


ASE certified from Circuit Court, Union county; 
before Justice Van Syckel. The declaration was 
founded on a building contract, under seal, whereby 
it was alleged the plaintiff agreed to ‘‘erect and fin- 
ish’ acertain dwelling-house ‘‘ agreeably to the draw- 
ings and specifications by Oscar S. T., architect, within 
the time aforesaid, in a good, workman-like and sub- 
stantial manner, to the satisfaction and under the di- 
rection of said architect, to be testified by a writing 
or certificate underthe hand of said architect; that 
the plaintiff was to furnish all materials, etc.; and 
that for his work and materials he was to be paid the 
sum of $6,050; that if the defendant requested, altera- 
tions, additions or omissions at a reasonable valuation 
were to be deducted from or added to the contract 
price; that the defendant did request certain altera- 
tions (which were specified), which were made, to the 
value of $600; that it was further provided, that in 
case of a dispute arising as to the true construction or 
meaning of the drawings or specifications, the said ar- 


ARBITRATION 





chitect was to decide the same, whose decision should 
be final and conclusive. Full performance on the part 
of the plaintiff is alleged. The breach is that the said 
architect ‘ willfully and fraudulently decides that the 
aforesaid alterations, deviations and additions are 
within the true construction of said drawings and 
specifications referred to in the said contract, and that 
the plaintiff is not entitled to be paid the fair and rea- 
sonable value thereof, and willfully and fraudulently 
withholds from the plaintiff, and refuses to sign the 
certificate required by said contract for the fifth and 
last payment called for thereby; which fraudulent 
and willful decision of the architect, and fraudulent 
and willful withholding of the said certificate, have 
been brought to the knowledge of the said defendant 
by the said plaintiff, but the said defendant, though 
often,’’ etc., ‘‘ hath not paid the said sum of $600,” etc. 
This count was demurred to, and the issue thus raised 
was certified for the opinion of the Supreme Court, 


E. M. Colie, for plaintiff. 
Craig A. Marsh, for defendant. 


BEASLEY, C. J. A comprehension of the facts 
stated in the summary of the declaration prefixed to 
this opinion will make it manifest that the question 
to be decided is, can the defendant cheat the plaintiff 
by due course of law? The case in brief is this: The 
plaintiff has done work for the defendant to the value 
of $600, which work was additional to that specified in 
the written contract. The money was payable on the 
certificate of the architect, whose decision was to be 
final. Such architect fraudulently decided that the 
work in question was not additional, but was em- 
braced in the contract; and the defendant being noti- 
fied of the facts refused to pay the demand. As the 
demurrer confesses the truth of this statement, it will 
be observed that the defendant stands now before the 
court, saying: ‘‘IT admit that this money is due for 
additional work; I admit that the architect fraudu- 
lently certifies to the contrary; and I claim that by a 
correct application of legal principles, I have the right 
to take advantage of this fraud, and to appropriate to 
myself the moneys that are its fruits.’”? The inquiry 
is, does the law in reality justify this immoral atti- 
tude? It should be premised to the inquiry, that if 
this action will not lie, neither will any action lie 
against the defendant founded on the facts stated, 
either at law orin equity. As such aresult would be 
one much to be deprecated, and would stand as a blot 
on the jurisprudence of the State, it would seem that 
the most cogent reasons should be forthcoming to af- 
ford asatisfactory answer to the interrogatory, why 
should aman be permitted to take advantage of the 
fraud of another? The ouly known reply is that the 
plaintiff has covenanted to that effect; that he has 
agreed that the action of the architect, whether hon- 
est or dishonest, shall be conclusive. It is proper to 
say, in limine, that it is not by any means deemed cer- 
tain that this contract, if to be read inthe sense just 
specified, is sustainable in law. It is assumed that a 
man cannot contract that he himself may commit a 
fraud. For example, this defendant could not have 
agreed that this money should not be payable except 
on his own written certificate, and that he might 
fraudulently withhold such certificate. If sucha 
stipulation would, as it is thought, be expunged from 
the instrument on grounds of public policy, how can 
the party legally stipulate that another may commit 
this same crime for him? Thecapacity of parties toa 
contract to provide that one or theother, as the case 
turns out, may be cheated, does not appear to be a fac- 

-ulty requisite in the transaction of any legitimate 
business; while at the same time its existence is pal- 
pably offensive to good morals, and consequently may 
well be said to be adverse to the public welfare. The 
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consequence is that it is, in my opinion, doubtful 
whether such an agreement can. be legally made; but 
it is not deemed necessary to pursue the inquiry, inas- 
much as by proper rules of construction, applied to the 
facts set forth in this record, the proper conclusion is 
that the contract existing between these parties does 
not contain this stipulation so highly questionable. 
The inquiry is, what did these parties mean? Did 
they intend, or by reason of the language employed, 
must it be concluded de jure that they intended to be 
bound by the award of the architect, even though 
such award was the creature of fraud? 

The clause thus referred to isin the common form 
that has long been in frequent use, and yet it may 
be safely said that it is most improbable that 
it would have been adopted in a _ single in- 
stance, if it had expressed in plain terms the meaning 
that it is now contended lies latent in its expressions. 
It is hard to believe that any self-respecting man 
would put his name to an agreement that a third 
party might do in his favor a fraudulent act; nor does 
it seem probable that to the ordinary mind any sug- 
gestion of so extraordinary a purpose would be made 
by the generality of the expressions of this clause of 
the contract under criticism, and this last is an impor- 
tant consideration, for it is truly remarked by Chief 
Justice Gibson in Navigation Co. v. Moore, 2 Whart. 
491, that in the interpretation of contracts ‘‘ the best 
construction is that which is made by viewing the 
subject of the contract asthe mass of mankind would 
view it; for it may be safely assumed that such was 
the aspect in which the parties themselves viewed it.’’ 
Tested by this standard, it would seem to be certain 
that the construction of this term of the contract in- 
sisted on by the defense in this case cannot prevail. 

But the adverse argument is that the agreement of 
the parties is to be ascertained from the plain language 
used by them, and such agreement is to be enforced, 
no matter what the intention may have been. Thisis 
the general rule, beyond a doubt, but such required 
literalism is not tv be pushed to the preposterous 
length of requiring that by its operation the general 
intention of the parties, as evidenced by their con- 
tract itself, shall be frustrated or perverted, either in 
whole or in part. The terms employed are servants, 
and not masters, of a perspicuous intent; they are to 
be interpreted so as to subserve, and not to subvert, 
such intent. As an illustration, it plainly appears on 
the face of this instrument that it was the evident and 
sole purpose of the provision in question to provide 
for the fair and definite decision of certain matters; 
and it is now said, that by force of the terms used, the 
decider is empowered to cheat either party at will; 
and yet it is obvious that the existence of sucha power 
in the agent has no tendency to effectuate the object 
in view, but so far as it can operate is destructive of 
it. The stipulation giving the, quality of finality to 
the action of their agent is part of a contrivance of 
these parties to insure fair dealing between them in 
certain particulars; there seems to be no reason why 
they should impart to such a contrivance a fraudulent 
potency. It was quite reasonable for these parties to 
say to their agent, decide honestly between us, and 
your decision shall be final; but it was utterly unrea- 
sonable for them to agree to abide by such award, if it 
were fraudulent. For my own part, I do not believe 
that in the history of the human race the transaction 
has occurred in which a man has consciously agreed 
that another should be clothed with the power to 
cheat him, and that the decision of the fraud-doer 
should be conclusive on the subject; and in the present 
instance such a stipulation can be construed only by 
an abstract interpretation of the conventional terms; 
for if such language be construed asa part of an integer 
and in view of the purpose in hand, it can be made 


to produce no such result. There is no more important 
rule of construction than that which requires that 
words shall be interpreted in the reflected light of the 
context in which they are found; and applying this 
rule to the case in hand, it is not perceived how it 
can be reasonably said that these parties have given 
to the provision in question that noxious efficacy that 
is sought to be imparted to it. That the clause under 
discussion cannot be, out and out, construed liter- 
ally, appears to be undeniable. This and similar en- 
gagements are never so read. Undoubtedly if we 
construe these terms with entire literalness, the 
builder is required to produce, before he can claim the 
money due him, the certificate of the architect. There 
are no exceptions provided for nor indicated, if the 
language is thus alone regarded. But suppose the 
money be earned, and the architect die before the 
signing of thecertificate, is the claim lost or forfeited ? 
Such a result, it is presumed, would not be claimed; 
and yet it is avoidable only in one way, and that is, to 
construe the terms of the contract reasonably, as ap- 
plied to their subject, and not literally. The excep- 
tion can stand on no other ground than this, for the 
maxim, actus Det neminem facit injuriam, is never ap- 
plied in violation of a contract. Looking to the latter 
alone, these parties have said that under all possible 
circumstances the certificate shall be a condition pre- 
cedent to the right to payment. Admitting this as 
the true construction, the impossibility of the per- 
formance of such condition would not avoid it; and 
that such an effect has never been judicially given to 
such provisions shows couclusively that they have been 
interpreted according to their spirit, and not in sub- 
servience to their very letter. And indeed in my 
view the entire legal course that has been pursued in 
the construction of submissions to arbitration, in the 
common-law form, can be explained only on the 
ground that they have been construed liberally, and 
not with literal narrowness. In all these submissions 
the stipulation isin the most unqualified form that the 
award shall be final and conclusive, but if such award 
be tainted with fraud it is set aside on the application 
of the party; and yet it is plain that such party 
could not be permitted to make such application, if 
his submission is to be read by its letter, and thus 
made to mean an engagement on his part to abide by 
the award, whether honest or dishonest. In such 
cases it has never been pretended that the parties, by 
the terms of their submission, reasonably under- 
stood, meant any thing of the kind. The grounds of 
decision in that entire class of cases would seem to be 
precisely applicable to the present case. As another 
illustration of the principle that a literal interpreta- 
tion is out of place, when itsadoption will run coun- 
ter to the expressed general object of the contract, 
reference may be made to the familiar case of clauses 
so frequent in leases, that if tbe rent is in arrear fora 
certain time the instrument shall become void. Inall 
these instances the courts have declared, notwith- 
standing the literal meaning of the terms,that the 
lease, on the happening of the event, is not absolutely 
vacated, but only becomes voidable at the option of 
the lessor. 

In looking to the authorities I do not find that the 
point in question has ever been put under the consid- 
eration of any of the courts of this State. The subject 
was not discussed nor considered in any of the three 
cases cited in the brief of the counsel of the defendant 
in the decision of which I participated. With respect 
to the English law touching this topic, Iam inclined 
to think that it is still in a fluent condition, and that 
the last word in reference to it has not yet been 
spoken. 

In Clarke v. Watson, 18 C. B. (N.S.) 27%, the allega- 
tion was that the arbiter had ‘‘ wrongfully and im- 
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properly” neglected and refused to make his certifi- 
cate—a form of allegation that manifestly did not in- 
volve the question of fraud on his part—-so that this 
decision has no place in the present inquiry. 

Milner v. Field, 5 Exch. 829, goes beyond the require- 
ments of the present case, forit maintains that even 
the collusion of the party in the fraud of the arbiter 
will not dispense with the production of the latter’s 
certificate. The decision of the court is contained in 
four lines, and has no reference to either legal princi- 
ples or authority; and in Clark v. Watson, just re- 
ferred to, which was decided ten years subsequently, 
in the opinions expressed, a different doctrine is 
stated; andin Batterbury v. Vyse, 2 Hurl. & C. 41, 
this latter view appears to be the one sanctioned. 
Even the gross misconduct of the arbiter, without the 
imputation of fraud, in the case of Pawley v. Turnbull, 
% Jur. (N. 8.) 792, was declared by Vice Chancellor 
Stuart to dispeuse with the production of the certifi- 
cates, and the payment of the money due was decreed 
notwithstanding their absence. This attitude of the au- 
thorities, it is deemed, fully justifies the remark al- 
ready made, that the principal question has not been 
definitely settled by the courts at Westminster. The 
matter has been more definitely treated by the Amer- 
ican tribunals, and the results reached seem to be very 
generally in accord with the views propounded in this 
opinion. Of this line of cases the following are lead- 
ing illustrations: Railroad Co. v. Polly, 14 Grat. 447; 
Lynnv. Railroad Co., 60 Md. 404; Herrick v. Belknap, 
27 Vt. 673; Snell v. Brown, 71 Ill. 1838; Wyckoff v. 
Meyers, 44 N. Y. 143; Thomas v. Fleury, 26 id. 26; Bank 
v. Mayor, 63 id. 336; Martin v. Leggett, 4 EH. D. Smith, 
255. 

In Batchelor v. Kirkbride, 26 Fed. Rep. 899, the ques- 
tion present in this case was put directly in question, 
and was pointedly decided, for the inquiry was 
whether the plaintiff was dispensed from producing a 
certificate, if it had been refused by the fraud of the 
arbiter without collusion with the defendant. The 
jury was iustructed at the trial by Mr. Justice Brad- 
ley, that if such fraud was shown the plaintiff was en- 
titled to recover, and that ruling was upon reconsid- 
eration declared to be right, both by the distinguished 
judge before whom the case had been tried, and by 
his associate, Mr. Judge Nixon. This case in itself is 
of great weight, and appears to be supported by the 
general current of American authority. Nor does it 
seem to me that by the adoption of the foregoing the- 
ory of exposition these arbitration clauses will be 
shorn of any beneficial efficacy. The awards author- 
ized by them will, forall useful purposes, be in truth 
finalities. They cannot be impeached for the want of 
skill or knowledge of the arbiter, nor on the ground 
that his judgments do not square with the judgments 
of other persous—such awards can be vitiated by fraud 
alone, which must be proved to the satisfaction ofa 
jury, under a watchful, judicial supervision. 

In fine, it appears to me that the foregoing con- 
struction of the clause of the contract in question rests 
upon the triple ground of legal principle, authority 
and public policy. I think on this issue the plaintiff 
should have judgment. 


MAGIE, J. (dissenting). It is conceded that the con- 
tract sued on does not impose on the owner an abso- 
lute obligation. By its terms his obligation to pay 
arises only upon the performance of a condition pre- 
cedent, viz., the production by the builder of the spec- 
ified certificate by the architect named. A count on 
such a contract must show performance of the condi- 
tion precedent, or a valid excuse for non-performance. 
Unless one or the other is shown, the count will be 
bad on demurrer. 

Since the count in question admits non-performance 


of the condition precedent, the sole question'presented 
by the demurrer is whether it shows a valid excuse for 
non-performance. Whether the builder in such acase 
has or has not a remedy in some other action or court 
igs unnecessary to settle. If he has been defrauded by 
the architect or the owner, or both, it is inconceivable 
that he should be without remedy. Ifin the absence 
of fraud his contract deprives him of aresort to an ac- 
tion, he cannot complain, for courts can. only con- 
strue and enforce his own contract voluntarily made. 
The excuse alleged in this count for non-performance 
of the condition precedent isthat the architect will- 
fully and fraudulently withheld his certificate. There 
is no allegation that the owner was connected with 
the act or omission of the architect other than the 
averment that the willful and fraudulent conduct of 
the architect has beer brought to the owner’s knowl- 
edge, but that he had not paid, and had refused to pay, 
the sum claimed. 

The argument in support of the count was princi- 
pally directed to the maintenance of the proposition 
that an architect’s fraud in withholding such a certifi- 
cate, with which fraud the owner was in no way con- 
nected, excused its production and fixed the owner’s 
liability. The contention is that where the refusal is 
fraudulent the contract does not require production. 
But the terms of the contract make no exception 
whatever. Its stipulations require the production of 
the certificate ‘as a prerequisite to liability. It is in- 
sisted however that an impossibility of performance, 
occasioned by the death of the architect, would ex- 
cuse performance, and that on similar grounds an im- 
possibility occasioned by his fraud will also excuse. 
It is familiar doctrine that one who has contracted to 
doan act will be excused if performance has become 
impossible by the act of God or of the law. But this 
doctrine has never been extended to impossibilities 
not created by vis major. He who engages that an act 
shall be done by another must procure that act to be 
done or submit to the consequences of failure. Doughty 
v. Neal, 1 Saund. 215; Lamb’s Case, 5 Coke, 23; 5 Vin. 
Abr. 239; Campbell v. French, 6 T. R. 200; Hesketh v. 
Gray, Sayer, 185. 

The contract before us however is not that the ar- 
chitect shall make a certain certificate, but that the 
owner shall be liable only in case he does make such a 
certificate. The architect’s act is thus made a condi- 
tion precedent. Prof. Langdell, in his summary of 
principles established by the cases on contract selected 
by him (vol. 2, p. 1075) shows that an act of God will 
not excuse the non-performance of a condition prece- 
dent, although it would excuse the performance of the 
same act when regarded as a covenant or promise. 
This doctrine obviously applies whenever the act to be 
done as a condition precedent furnishes the quid pro 
quo forthe liability to arise on performance. Pous- 
sard v. Spiers, 1Q. B. Div. 410; Storer v. Gordon, 3 
Maule & S. 308; Wells v. Calnan, 107 Mass. 514. 

Mr. Justice Drake considered that the doctrine was 
also applicable to cases where the condition precedent is 
the performance of an act which will protect him who 
isto become liable from undue liability. Rowmage v. 
Insurance Co., 138 N. J. Law, 116. Butit need not be 
determined whether the death of the architect would 
have excused the production of his certificate. In my 
judgment, an impossibility arising from such an in- 
tervention of higher power would have furnished such 
an excuse. Butitcannot be argued therefrom that 
an impossibility produced, not by the intervention of 
superior power, but by the misconduct of the very 
person whose act is stipulated for, will furnish a like 
excuse; forif it be admitted that the true theory of 
the doctrine which excuses performance, when ren- 
dered impossible by vis major, rests rather on a con- 
struction of the contract as not including performance 
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under circumstances not contemplated by the parties, 
than on a destruction of the obligation by a superior 
and resistless force subsequently intervening (as was 
suggested by Sir James Hannen in Baily v. De Cres- 
pigny, L. R., 4 Q. B. Div. 180), yet the conclusion ar- 
gued for does not follow. No violence is done to the 
contract if the case of the death of the architect be 
treated as excepted, because both parties must have 
known that such an event would render performance 
impossible. But when theparties expressly stipulate 
for an architect’s certificate it is obvious that they had 
in contemplation his conduct, including his ability to 
do the act, his willingness to do it, and his honesty in 
doingit. Hisconduct wasthus expressly stipulated 
for, and to eliminate any part of that stipulation does 
violence to the contract. 

It may be true that the builders would not have en- 
tered into this contract if it had expressed that the 
owner would not become liable if the architect fraud- 
ulently withheld a certificate. It is probably equally 
true that he would have refused to sign if it had ex- 
pressed that the owner would not become liable if the 
architect became unable or unwilling to make a cer- 
tificate. Yet it is well settled that he has made pre- 
cisely such a contract, and it seems to me to be a novel 
mode of discovering the construction of a contract, 
plain uponits face, which evades its direct meaning, 
on the ground that if the parties had understood that 
meaning they would not, in the judgment of the 
court, have made such acontract. That the inability 
or unwillingness of the architect to make the certifi- 
cate wili not excuse its production has been estab- 
lished in the analogous case of insurance contracts, 
where the insurer’s liability does not arise until the 
production of a certificate by some person designated 
or described in the contract. 

In the leading case in this State the person thus des- 
ignated was a clergyman, who declined to certify to 
the amount of loss, because he had no such knowledge 
of the property consumed as would justify him in so 
doing. All the judges concurred in holding that the 
procuring of the required certificate was a condition 
precedent, and that its non-production was not ex- 
cused by reason of the inability or unwillingness of 
the clergyman to make the certificate. Roumage v. 
Insurance Co., 13 N. J. Law, 110. The case was after- 
ward overruled upon another point, but the doctrine 
for which I have cited it has not been questioned. In 
that case the court approved and followed Worsley v. 
Wood, 6 T. R. 710, where it was held, in an action on 
such an insurance contract, that the “unjust and 
wrongful” refusal of the minister and church war- 
dens (who by the terms of the contract were to cer- 
tify to the loss) to make the certificate would not ex- 
cuse its non-production. This doctrine generally pre- 
vails in reference to such conditions contained in in- 
surance contracts. Johnson v. Phenix, 112 Mass. 49; 
Columbia v. Lawrence, 2 Pet. 25; 10 id. 507; 2 Wood 
Ins., § 416, and cases in note. 

Had courts applied to these analogous cases the rule 
of construction contended for here, it is obvious they 
might have discovered other exceptions from the con- 
tract. So it is to be noted that when courts thus con- 
strue conditions precedent contained in building con- 
tracts they have not limited the exception to the case 
of fraud on the part of the certifying architect. Thus 
in Bank v. Mayor, 63 N. Y. 336, the Court of Appeals 
of New York held an unreasonable withholding of 
such a certificate a sufficient excuse for its non-pro- 
duction, and in Batchelor v. Kirkbride, 26 Fed. Rep. 
899, Mr. Justice Bradley is reported to have charged a 
jury, in an action involving such a contract, that if 
the architect withheld his certificate fraudulently or 
unreasonably, and withuut collusion with the owner, 
its production would be excused. Such constructions 


obviously deprive the owner of the protection he 
sought tosecure; for herequired the builder to stipu- 
late that no liability should exist until a person inp 
whom he had confidence should certify to certain 
facts necessary to his protection. The builder, being 
master of the contract he should make, chose to sub- 
mit to the requirement. But as now construed, the 
owner is made liable, not on the expressed judgment 
of the person selected by him, but on the verdict of a 
jury determining whether that person withheld his 
judgment honestly or fraudulently, reasonably or un- 
reasonably. The owner may well say, nonin hac fe- 
dera vent. It is urged that the architect in such cases 
occupies a position like that of an arbitrator whose 
award may be set aside for fraud. But it is settled 
that an award cannot be thus dealt with, except 
where the submission has been made arule of court,. 
in which case the court exercises an equitable juris- 
diction. Sherron v. Wood, 10N. J. Law, 7. The re- 
sult is that I cannot yield to the corstruction of. this 
contract, which finds an exception to its terms in the 
case of an impossibility arising from the mere act of 
the architect, with which the owner had nothing to do. 

The remaining question is whether the count exhib 
its any other excuse for non-production of the certifi- 
cate. Such an excuse would exist if the owner had 
prevented its production. Where performance of 
such a condition precedent has been prevented by the 
party who is to become liable on performance, pre- 
vention takes the place of performance, and the lia- 
bility will arise. 2 Langd. Cas. Cont. 1087; Add. 
Cont., § 826; Bull. N. P. 164; Hotham v. Eust India. 
Co., 1 T. R. 688; 1 Benj. Sales, 105, and note. If there- 
fore the owner has procured or induced the architect 
to fraudulently withhold the required certificate, his. 
liability will arise without its production; for his act 
has thus prevented performance, and he will not be 
permitted to thus defeat his liability. This was the 
view of Mr. Justice Knapp in Byrne v. Sisters, 45 N. J. 
Law, 214. 

There has been some vacillation in the English de- 
cisions with respect to this doctrine. In Milner v. 
Field, 5 Exch. 827, the withholding of sucha certificate 
by fraud and collusion with theowner was held only 
to give aright to a cross-action. In Clark v. Watson, 
18 C. B. (N. 8S.) 278, it was intimated that if an owner 
colluded with a surveyor to withhold such a certifi- 
cate, he should shelter himself from liability under 
such wrongfulact. Butin Batterbury v. Vyse, 2 Hurl. 
& C. 42, a declaration on a building contract which 
stipulated for the production of an architect’s certifi- 
cate before liability should attach was held to be good, 
because it averred that its non-production was caused 
by the neglect of the architect in collusion with, and 
by the procurement of, the owner. The doctrine of 
the case last cited must, in my judgment, prevail, for 
it imposes a just obligation on the owner, and pre- 
vents his gaining advantage from his own wrong. 
Does the count in question show such an excuse? The 
contention is that the owner’s collusion with the ar- 
chitect may be inferred from the averment that the 
owner refused to pay after the conduct of the archi- 
tect had been ‘*‘ brought to his knowledge.” It is not 
averred upon what ground his refusal was put, and 
since it may have been on other grounds, the charge 
does not necessarily import collusion or procurement. 
In my opinion, the demurrer was properly interposed 
to this count. 

It is proper to point out that the case before us does. 
not show the relation between the owner and the ar- 
chitect. When the latter is so employed as to become 
the agent of the owner with respect to the building, a 
new element is introduced which may require a differ- 
ent result. The adverse cases in other courts show, in 
some instances the existence of such a state of facts. 
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NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL— WEIGHT OF EVIDENCR — EXECUTORS AND 
ADMINISTRATORS—SUIT BY FOREIGN ADMINISTRATORS 
—TRIAL— OF EVIDENCE—INSUFFICIENCY OF OFFER.— 
(1) Where, in an action by administrators against the 
receiver of an insolvent bank to recover money de- 
posited by them, the defense is that though a certifi- 
cate was issued by the cashier, no deposit was in fact 
made, it was a mere cover to a scheme to defraud both 
the plaintiffs’ cestuwis que trustent and the bank, by the 
president of the bank using the money in speculations, 
and dividing the profits with the plaintiffs, the oral 
evidence being contradictory, and the certificate of de- 
posit showing that the money was paid in, a verdict for 
plaintiffs will not be set aside as against the weight of 
the evidence. (2) The administrators can, under let- 
ters ancillary granted in New York, maintain an ac- 
tion for the money, though the deposit was made of 
funds in their hands as administrators in another 
State, before letters were granted in New York, as the 
certificate in which they were described as adminis- 
trators might have been enforced by them as indi- 
viduals, and under any circumstances the funds re- 
covered would be assets of the estate. (3) In such an 
action a mortgage made after the certificate was is- 
sued by the president of the bank, to one of the ad- 
ministrators and two others to secure debts due them, 
not being apparently relevant, should, in the absence 
of any explanation of the purpose for which it was 
offered, or tending to connect it with the transaction 
in suit, be excluded. Jan. 15, 1889. Bingham v. Ma- 
rine National Bank. Opinion by Danforth, J. 


DEED — ACTION TO SET ASIDE— MISTAKE — IMPOSI- 
Tron.—Where aged and infirm parents, unable to read 
or write, and not understanding the English language, 
convey all their interest in the estate of a deceased 
son to two of his brothers, not understanding what 
they are doing, and not intending so to do, the con- 
veyance will be set aside. Jan. 15, 1889. Weller v. 
Weller. Opinion by Danforth, J. 


JUDGMENT—RES ADJUDICATA—FORECLOSURE—PAR- 
TIES.—An equity of redemption owned by an assignee 
in bankruptcy, as such, is not barred by a foreclosure 
in which he is made a party, and is served and appears 
in his individual name only, and in which his official 
character is in nowise mentioned. To bind the estate 
of a bankrupt in the bands of his assignee by an ad- 
versary judicial proceeding, or by a judgment of fore- 
closure in asuit commenced after the bankruptcy, it 
is, we think, indispensable that the suit or proceeding 
should have been brought against the assignee dis- 
tinctively in his representative and official character, 
or at least that it should in some way appear on the 
face of the proceedings, that they related to oraffected 
the bankrupt’s estate; and that it is not sufficient that 
the assignee is individually named in the process or 
pleadings, without any averment of his representative 
character. This is, we think, in accordance with the 
general tenorof adjudication. Rathbone v. Hooney, 
58 N. Y. 465; Fisher v. Hubbell, 65 Barb. 74; Merritt 
v. Seaman, 6 N. Y.171; Van Cott v. Prentice, 104 id. 
45; Colt v. Colt, 111 U.S. 566; Gillet v. Fairchild, 4 
Denio, 80. The papers served on Waddell gave him no 
notice that the suit related to the property of the 
bankrupt. The decisive point is that the owner of the 
equity of redemption was not brought in, and that 
the representative interest of Waddell was not in- 
volved in’a suit in which he was named simply as an 
individual. It would, we think, be an unwise rule, 
and one not authorized by adjudged cases, to permit 
beneficial interests in trusts of this character to be af- 
fected by such loose proceedings as were taken in this 
case. Jan. 15,1889. Landon v. Townshend. Opinion 
by Andrews, J. 


MUNICIPAL CORPORATIONS —CONTRACTS — DELEGA- 
TION OF POWERS — TAXATION.—Under Laws of New 
York, 1873, section 91, embodied in the Consolidation 
Act of 1882, section 64, where the expenditure of more 
than $1,000 is involved in any particular work for the 
city of New York, the work must be awarded 
by the common council by contract to the lowest 
bidder, after advertisement for sealed proposals; 
and an ordinance relating to work costing more 
than $1,000, and providing that the work is ‘to 
be done in such manner as the said commissioner 
of public works shall deem expedient,’’ is on its 
face an unwarranted delegation of power by the com- 
mon council, and the assessments made for such work 
are void. In the absence of duress of person or goods, 
a payment of such an assessment cannot be recovered 
back. We think that the Legislature in conferring the 
exercise of a power sovereign in its attributes, as is 
the power to tax or assess, upon the common council, 
must be held to have confined its exercise exclusively 
to that body as such. The common councilisarepre- 
sentative body of the tax payers, and it would not do 
to hold that the power to take or to burden the prop- 
erty of citizens might be exercised by others than by 
those to whom the power was given. Jn this case the 
mode of performance of an important and expensive 
work was, by the language of the ordinance, left to 
the sole discretion of the commissioner of public 
works, where it was the imperative duty of the com- 
mon council to provide specifically as to how it should 
be done. They might direct the work to be done 
otherwise than by contract; but the exercise of that 
discretion was carefully provided for in acertain man- 
ner. Thelaw intended that the expense of doing 
work for the corporation, where it would exceed 
$1,000, should only be incurred after public competi- 
tion for the contract. It intended that the common 
council should determine whether the expense should 
be incurred through a contract or otherwise, and it 
never intended that the determination, which it in- 
deed commanded they should make, should be left to 
an officer. This they had no power todo. This court 
has in the past, as recently, considered the question of 
what is a delegation of power, and a consequent vio; 
lation of the law by the common council. In Thomp- 
son v. Schermerhorn, 6 N. Y. 92, their ordinance pro- 
vided for the work in pitching and flagging a street, 
to be done ‘‘in such manner as the city superintend- 
ent, under the direction of the committee on roads of 
the common council, shall direct and require.’’ It was 
held that it was contrary to law, for failing to specify 
the manner in which the improvement was to be 
made; and this court affirmed the judgment against 
the city. In Re Bank, 75 N.Y. 3888, the assessment 
was avoided, and Thompson v. Schermerhorn is cited, 
as is the case of Birdsall v. Clark, 73 N. Y. 73, where 
the question was whether a general resolution, direct 
ing the superintendent of streets, where the owner 
neglected to do the work by the time limited, “to 
cause the same to be done,’’ was a proper exercise of 
the power conferred upon the common council. It 
was held not to be, for the reason that the power con- 
ferred by the charter to cause work to be done by con- 
tract or otherwise involved the exercise of a discretion 
as to the manner of its performance, which was vested 
solely in the common council. Then, in Stuart v. 
Palmer, 74 N. Y. 183—an action to vacate an assess- 
ment on lands, and to restrain collection—this court 
affirmed a judgment for the defendants, on the ground 


‘that the acts under which the assessment was laid 


were unconstitutional and void, and hence no assess- 
ment laid under them could be a cloud upon title to 
land. In Wells v. City of Buffalo, 80 N. Y. 253—a sim- 
ilar action to the last—it was held that the complaint 
was properly dismissed, Rapallo, J., saying: ‘‘If the 
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act is unconstitutional, no assessment imposed under 
it can be acloud upon the plaintiff's title. It is void 
upon its face.’”? Jan. 15, 1889. Phelps v. City of New 
York. Opinion by Gray, J. - 


OFFICERS—OF STATE—LIABILITY OF—DEDICATION 
OF HIGHWAY.—The State constructed a feeder on its 
land foracanal, covered with timbers and several feet 
of earth. Its surface was used by the public as a 
highway for more than twenty years, but was never 
laid outas astreet. Plaintiff lived near, and knew the 
mauner of construction of the feeder and its use, and 
fell through the feeder into the canal. Held, that no 
legal dedication to the public could be inferred by 
prescription, and that the use of the feeder was only 
by the sufferance of the State, and the latter was not 
liable for plaintiff's injuries. Burbank v. Fay, 65 N. 
Y.57; Splittorf v. State, 108 id. 214. Jan. 15, 1889. 
Donahue v. State. Opinion by Gray, J. Andrews, 
Earl and Peckham, JJ., dissenting. 


RAILROADS— HORSE AND STREET—FRANCHISES—TAX- 
ATION.—Defendant, under chapter 512 of the New 
York act of 1860, was authorized to use a railroad on 
Grand among other streets, east of East Broadway, 
subject to the ‘‘payment to the city of the same li- 
cense fee annually, for each car run thereon, as is now 
paid by other city railroads in said city,’’ namely, $50 
for each two-horse car and $25 for each one-horse car. 
By chapter 883 of the act of 1866, defendant was au- 
thorized to extend its track from East Broadway, 
through Grand street, to the North river, on payment 
of five per cent of the net proceeds of the cars run on 
such extension, all acts in conflict with the act being 
repealed. Defendant since 1866 has run a ‘“ Grand- 
Street Line’’ over the streets named in the act of 1866 
and some others, and the streets named in the act of 
1860, and has paid percentages of the receipts under 
the act of 1866. Held, that the acts of 1860 and 1866 
create different franchises, and defendant, to avail 
itself of them, must pay the license fee prescribed 
by the first act, and also the percentages called for by 
the second. Jan. 15,1889. Mayor, etc., of New York 
v. Dry-Dock, E. B. & B. R. Co. Opinion by Dan- 
forth, J. 





ACCIDENT AT CROSSING—NEGLIGENCE.—(1) In 
an action against a railroad company for the death of 
plaintiff's decedent, killed at acrossing by a passing 
locomotive, where it appearsthat at the time of the 
accident a cloud of smoke hung over the track, and 
that there was a disputeas to whether a signal was 
sounded or not on the approach of the engine, but it 
appears that no municipal or statutory regulation was 
violated by defendant, and that the rate of speed was 
about twenty miles an hour, the question of the de- 
fendant’s negligence should not be submitted to the 
jury. (2) In such case the decedent was guilty of con- 
tributory negligence in crossing the track without 
waiting for the smoke toclear away. The court be- 
low say that they should hold it was the duty of the 
deceased to stop until the temporary obstruction of 
the smoke had passed away, if he could be held to 
kuow that the obstruction existed. This is a distinc- 
tion which is perhaps somewhat metaphysical, and 
not altogether clear to the comprehension. We think 
it was unquestionably his duty to await the disappear- 
ance of thesmoke, and thus to be reasonably sure that 
he had aclearcrossing. The deceased could see, and 
it is hard to understand how the existence or presence 
of the smoke as an obstruction could have been the 
subjectof speculation, or of a mental question. If it 
was indistinguishable as a body, itcould nomore have 
obstructed the vision than would the usual conditions 
of the atmosphere. If it was a body, perceivable, as 
contrasted with other subjects, it was to a greater or 
less extent anu obstruction or embarrassment to the 


Visual perception of objects involves a con- 
sciousness of their appearance. We cannot think of 
appearance except as something seen. Philosophy 
teaches us that our knowledge of the external world is 
phenomenal; that is, that the things of which we are 
conscious are appearauces. Thustosay that the de- 
ceased may not have known that the smoke was an 
obstruction, involves the proposition that he may not 
have been conscious of the appearance of a condition 
of the atmosphere distinguishable from its other or 
usual conditions, which isso unreasonable that habit 
disables us from understanding it. We think it per- 
fectly clear, that if the plaintiff’s evidence is to be be- 
lieved, the deceased voluntarily went upon the tracks 
—always a situation involving peril, and calling for 
the vigilant exercise of one’s seuses—when the clouds 
of smoke made or tended to make objects undistin- 
guishable. Where a person voluntarily places himself 
in a position of peril, under circumstances which ren- 
der him less able to protect himself by the use of his 
senses, he cannot fairly be deemed competent to com- 
plain of a consequent injury as due wholly to the acts 
of the other party. The plaintiff's proofs leave no 
other conclusion possible than that the deceased had 
failed to observe those usual precautions which the law 
requires of those who approach a place of peril. They 
must be on the alert, and vigilant in the use of their 
eyes and ears, and display that prudence of conduct 
which the situation dictates. On the other hand, as 
has been seen, there were no acts of the defendant, or 
of its servants, which were open to the imputation of 
negligence. Jan. 15, 1888. Heaney v. Long Island R. 
Co. Opinion by Gray, J. Danforth, J., dissenting. 


vision. 


SPECIFIC PERFORMANCE—CONTRACT—DELAY.—The 
terms of an executor’s sale required the payment of 
ten per cent of the price forthwith after the sale, the 
balance on a later-named day, ‘‘ when the deed will be 
ready for delivery.’’ The vendor was relieved from 
the necessity of giving notice, and the purchaser was 
to pay interest if he neglected to call for the deed. If 
the purchaser failed to comply with the terms, the 
property was to be resold; he being held liable for any 
deficiency in the proceeds. A purchaser of vacant lots 
paid ten per cent of the purchagse-money, and elected 
to give a bond and mortgage for seventy per cent on 
delivery of the deed. He objected to giving a mort- 
gage with an insurance clause, as provided by the 
terms of sale, and several months after brought suit 
for specific performance. Held, that time was not of 
the essence of the contract, and, although the lots had 
appreciated in value, plaintiff was entitled to a con- 
veyance on execution of the bond and mortgage. Jan. 
15, 1889. Dayv. Hunt. Opinion by Danforth, J. 


DOUBTFUL TITLE.— Where testator gave all his 
estate to three societies, and ordered a sale of his 
realty and the distribution of the proceeds among 
them, and under Laws of New York, 1860, chapter 860, 
he could give but one-half of his property to such so- 
cieties, and the executor sold the realty to defendant, 
who refused to complete the purchase, a judgment sus- 
taining a demurrer to a complaint in an action for 
specific performance, in which it does not appear how 
much of the estate is realty, and to which the heirs are 
not parties, will be affirmed; the question whether 
the power of sale failed or not being so doubtful that 
defendant ought not to be compelled to accept a deed. 
Jan. 15, 1889. Abbott v. James. Opinion by Finch, J. 


TAXATION—ASSESSMENT-BOOKS—PUBLIC EXAMINA- 
TION--INVALID CERTIFICATES—RIGHTS OF PURCHAS- 
ERS.—(1) Laws of New York, 1859, chapter 302, section 8, 
provides that the books ‘‘ called the ‘Annual Record 
of Assessed Valuation of Real and Personal Estate’ ”’ 
shall be kept “open for examination and correction 
from the second Monday in January until the first day 
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of May in each year,’’ and further provides that ‘‘on 
the last-mentioned day the same shall be closed to en- 
able the commissioners to prepare assessment-rolls,”’ 
ete. Held, that the word “until” is used in the sense 
of “up to,” and excludes the Ist day of May. (2) 
Where taxes are properly imposed, and lands are sold 
under the statute, in conformity with the law, the 
rights of the parties to the transaction are fixed; and 
the fact that the certificate or lease allowed thereafter 
under the statute is invalid, by reason of any irregu- 
larity, does not impair the sale, and the purchaser can- 
not recover the money paid thereat by him. Chap- 
man v. City of Brooklyn, 40 N. Y. 372, distinguished. 
Jan. 15, 1889. Clarke v. Mayor, etc., of New York. 
Opinion by Danforth, J. 
WILLS—EQUITY—JURISDICTION TO ESTABLISH.—(1) 
Yourts of equity in New York have no inherent juris- 
diction of an action by a devisee in possession against 
the heir to establish the alleged will. The will which 
is here sought to be established devises the absolute 
title in fee-simple to the larger part of tne estate of 
the testator to the plaintiff, and he or his vendees are 
in possession; and the question to be decided is 
whether a devisee of the legal estate, being in posses- 
sion of the property devised, can maintain an action 
to establish the will against the heir at law. It is 
claimed that suchan action could be maintained in 
England, and that the old Court of Chancery in this 
State could have taken cognizance thereof, and that 
such jurisdiction was transferred to the Supreme 
Court under the present Constitution as an inherent, 
equitable jurisdiction of thatcourt. It is also claimed 
that it exists by virtue of chapter 316 of the Laws of 
1879, or if that has been repealed, that it still exists by 
virtue of sections 1866 and 1867 of the Code of Civil 
Procedure. Wethinkthat the jurisdiction claimed 
does notexist inthis State. The question bas been 
decided in England in a manner favorable to the views 
of the learned counsel for the plaintiff. It was so de- 
cided in the case of Boyse v. Rossborough, Kay, 71, on 
appealin chancery (8 De Gex, M. & G. 817), and in the 
House of Lords (6 H. L. Cas. 2) in 1857. The affirm- 
ance in the House of Lords was upon the admission of 
the counsel that such an action would lie. By the 
several opinions of the learned judges it appears that 
they were unable to determine the origin of the juris- 
diction with any certainty, but the claim that it was 
to be limited to cases in which trusts were created by 
the will was not thought by them to be satisfactory. 
They said there was no special equity against the heir 
which arose by reason of the existence of the trusts, 
because the only question in which he was interested 
was the question of will or no will, which existed just 
the same whether trusts were or were not created by 
the instrument. It is true that the question in which 
the heir isinterested is whether there is or is nota 
will, and still the jurisdiction of chancery to establish 
the will might depend upon its general jurisdiction 
over trusts, and that jurisdiction might depend upon 
the question of whether there was a valid will or not; 
and thus by reason of its jurisdiction over trusts, it 
could exercise the incidental jurisdiction of establish- 
ing the instrument in which they were created as prop- 
erly executed by acompetent testator. However that 
may be, the case cited does decide that such an action 
could be maintained in England. Ina note tothe re- 
port of the case in 3 De Gex, M. & G. 817, it is stated 
that by reason of the passage of the act of 20 & 21 Vict., 
chap. 77, §12, providing for the probate of a will of 
real estate in a Court of Probate, the practice of es- 
tablishing it in chancery is of comparatively rare oc- 
currence. The English rule is stated in Pomeroy’s 
work on Equity Jurisprudence (3 Pom. Kq. Jur., § 1158), 
and in a note itis said that the sole ground of the jur- 
isdiction was a condition in England which does not 





exist in a single American State, and no longer exists 
in England because of the passage of the act of 20 & 21 
Vict., swpra, establishing Courts of Probate for wills 
of real estate. In this country jurisdiction is granted 
to Courts of Probate to pass upon the question of the 
due execution of wills of both real and personal prop- 
erty, and unless special and exceptional cases are 
shown to exist for the interposition of a court of 
equity, bills for the mere purposeof establishing a will 
in equity in the case of a devisee of a legal estate who 
is in possession under the will ought not to be main- 
tained. Story in biswork on Equity Jurisprudence 
(2 Story Eq. Jur., § 1447) gives the English rule on the 
subject, and cites no American case to sustain it. Ac- 
tions have been permitted both in England and in this 
State to be brought in equity by an heir at law against 
a devisee, where the heir sought to set aside the will, 
and where there was an outstanding term granted by 
the testator in his life-time, by reason of the existence 
of which an action of ejectment could not be main- 
tained by the heir. In such cases the heir has been 
permitted to come into a court of equity and ask for 
an injunction against the devisee enjoining him from 
setting up, in an action of ejectment tobe brought by 
the heir against him, the existence of the outstanding 
term as a defense to the action, and in such cases it 
has been held that the court was not bound to pro- 
ceed only to the extent of granting the injunction, but 
that it might also grant an issue to be tried at law as 
to the validity of the will, orit might simply grant the 
injunction, and leave the heir at law to his action of 
ejectment. This doctrine is very fully stated in the 
English case above cited of Boyse v. Rossborough in 
the reportiu Kay. It isalsothus decided in the case 
of Brady v. McCosker, 1N. Y. 214. I have been un- 
able to find any reported case in this State holding that 
the Supreme Court has any such inherent jurisdiction 
as is claimed by the learned counsel for the plaintiff. 
The case of Van Alst v. Hunter, 5 Johns. Ch. 148, 
was the case of an action by the heirs at law against 
the defendants as devisees to set aside the will as made 
by an incompetent testator. The defendants had 
taken possession of the real estate under the will. Why 
an action of ejectment was not brought by the heirs at 
law is not stated in the case. Nor was the question of 
jurisdiction once raised, or the subject adverted to in 
any manner whatever. ‘The chancellor had granted a 
feigned issue upon the question of the competency of 
the testator which had been once tried at law, and the 
verdict was in favor of the will,and the judge trying the 
case certified his satisfaction therewith. Counsel for 
the heirs at law moved for a new trial as matter of 
course, and contended that in such a case, where the 
result of the verdict was to disinherit the heir, that a 
new trial by the English rule was invariably granted. 
The only question decided by the chancellor was that 
there was no such inexorable rule for the granting of 
a new trial as matter of right; that it remained dis- 
cretionary with the chancellor, and in that particular 
case he exercised it by refusing to grant a new trial. 
Clark v. Sawyer, 2 N. Y. 498, was a suit by the heirs at 
law toannula will onthe ground of imbecility and 
undue influence. The assistant vice-chancellor held 
the will to be good. The chancellor reversed that de- 
cision, and the reversal was affirmed in this court. 
The question of jurisdiction was raised for the first 
time in this court, and it was held to be raised too late; 
the court adding that it would not entertain jurisdic- 
tion to set aside a will of real estate on the ground of 
the testator’s incompetency, where there was a perfect 
remedy at-law, and where the objection was taken in 
due season. The report of the same case in 2 Barb. 
Ch. 411, shows that the only question raised or consid- 
ered in that court by the chancellor was whether the 
decedent was of sound and disposing mind at the time 
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of the execution of the will. In Brady v. McCosker, 


supra, the plaintiff claimed as heir at law and in hos- 
tility to the will, and was out of possession, and 
charged that the will was procured by fraud. An ob- 
stacle existed in the maintenance of ejectment by the 
plaintiff, being an outstanding term in trust, and part 
of the estate being subject to an unexpired lease under 
which the lessee or his assignee was in possession. 
This outstanding legal term was held an impediment 
to the proper maintenance of the action at law on the 
part of the heir in the nature of ejectment, aud conse- 
quently equity had jurisdiction. In Bailey v. Briggs, 
56 N. Y. 407, the question was not decided, and was 
not before thecourt. These are all the cases cited by 
counsel upon the question as to the inherent jurisdic- 
tion of a court of equity in this State over the subject- 
matter of an action like this. Wedo not see that they 
support the contention that such a jurisdiction exists. 
On the contrary, the jurisdiction of courts of equity 
in considering doubtful or disputed clauses in a will 
has been held with entire uniformity by the courts of 
this State to result from its jurisdiction over trusts, 
and that exists only when the court is moved on be- 
half of an executor, trustee or cestut que trust to en- 
force acorrect administration of the power conferred 
by the will. Wethink thatthe jurisdiction in cases 
where the question arises as to the competency of the 
testator to make a willis certainly not broader than in 
cases arising upon the construction of doubtful or dis- 
puted clauses in the will, and unless such trusts 
exist in the instrument propounded as a will the Su- 
preme Court has no power to establish the will (except 
in cases expressly provided by statute), where the de- 
visee isin possession and the heir brings no action. 
We donot say that it would exist even then; that 
question isnot here. We say that it does not exist as 
part of the inherent jurisdiction of a court of equity 
in this State. (2) Noris jurisdiction of such an ac- 
tion conferred upon them by section 1866 of the Code 
of Civil Procedure, providing that ‘‘the validity, con- 
struction or effect * * * ofa testamentary dispo- 
sition of real property * * * may be determined 
in an action brought for that purpose in like manner 
as the validity of a deed purporting to convey land 
may be determined.’’ The validity of a ‘‘testament- 
ary disposition’’ does not mean the validity of the will 
itself. (8) Chapter 316 of Laws of 1879, relating to the 
same subject, was impliedly repealed by section 1866 
of the Code. Jan. 15, 1889. Anderson vy. Anderson. 
Opinion by Peckham, J. 

CONSTRUCTION — PRECATORY TRUSTS.—A will 
gave testator’s wife all his property, amounting to 
about $100,000, and named her executrix, and pro- 
ceeded: “If she find it always convenient to pay my 
sister C. B. the sum of $300 a year, and also to give my 
brother EK. W. during his life the interest on $10,000 
(or $700 per year), I wish it to be done.” Held, that a 
trust was created, contingent only on the widow’s 
**convenience,’? and not dependent on her volition. 
The substantial argument in her behalf is that a de- 
vise and bequest of the whole property, sufficient in 
its terms to carry the absolute ownership, will not be 
cut down by a later provision, unless that is clear and 
definite, and manifests such purpose and intention; 
that the words, ‘tI wish it to be done,’”’ are not a di- 
rection or command, but the mere expression of a de- 
sire intended to influence, though not to control, the 
action of the wife in dealing with what is absolutely 
hers. The whole strength of this argument lies in the 
use of the word ‘‘ wish’’ by thetestator. It is claimed 
to be not sufficiently imperative or unequivocal to 
master the discretion involved in the absolute owner- 
ship previously given, and to rise only to the level of 
a request or suggestion. But the word ‘‘ wish’’ used 
by a testator is often equivalent to a command. If in 





this will he had said, ‘tI wish all my property to go to 
my wife,’ and naming her as executrix, had ended 
his will, neither she nor we would have questioned 
that the devise was effectual. We gave that force to 
the word in @ case involving other circumstances 
which left little room for doubt. Bliven v. Seymour, 
88 N. Y. 469. It is true that in both the supposed and 
the decided case no other meaning could be given to 
the word ‘‘wish’”’ than that of ‘will’? or ‘‘direct,”’ 
while here the narrower and less imperative interpre- 
tation is possible; but that fact only makes more 
difficult the duty of determining in which sense the 
word was employed in the will before us, and of ascer- 
taining the purpose and intent of the testator. He 
left no children. His duty, as it is evident he under- 
stood it, was first and primarily to his wife, and next 
to his sister and brother. He left an estate worth 
$100,000, and knew that his wife possessed in her own 
right $40,000 more. The primary duty to his wife he 
met by giving to her all his property. The duty to 
those of his own blood he performed ejther by a be- 
quest of the annuities to them charged upon the gift 
to his wife so long as that charge should prove no in- 
convenience to her, or by leaving those annuities 
wholly to her discretion himself, merely seeking to in- 
fluence, but not to control her choice. And 80 we are 
to ascertain, if we can, which is the truth, or that there 
is such doubt as to make the general devise conclu- 
sive. ‘‘Ifshe finds it;’’ that is, if experience shows 
it; if the facts at the time of payment prove to be 
such; if her financial condition as it shall then exist 
enables her to pay easily. The expression contem- 
plates, not her choice or preference, but her pecuniary 
situation after the experience or management of one 
or more years, and it indicates his purpose to have 
been to charge the annuities upon the sweeping gift to 
his wife, provided, and provided only, that in her ex- 
perience of the future it should turn out that the pay- 
ment of those charges would occasion her no incon- 
venience. ‘If she finds it always convenient;’”’ that 
is, on each occasion—at the date of every payment. 
The use of the word ‘‘ always ’’ implies a conviction in 
the testator’s thought, which would quite naturally 
exist, that in view of the large estate he had given his 
wife, and her own ample fortune, it would usually and 
ordinarily, when the time of payment came, prove to 
be easy and convenient for her to spare the money for 
that purpose, but that such a state of facts might not 
always and upon every occasion exist; that in her 
management of the property there might come mis- 
fortune reducing or destroying income, or some excep- 
tional increase of expenses due to an under-estimate 
of incurred expenditure, and, if that happened at any 
one or more of the times of payment, he desired that 
not she, but his sister and brother, should bear the 
consequent inconvenience. In these words of the tes- 
tator his purpose and intention, I think, is sufficiently 
disclosed. He did not mean to make the payment of 
the annuities dependent upon the mere choice or will 
of his wife, but upon her ability to pay them without 
inconvenience to herself. Given that ability, he says: 
‘“‘T wish it to be done.” The words are not, ‘‘I wish 
herto doit,’ or ‘‘I hope she will feel it to be her duty,”’ 
or *‘I trust she will see the propriety of such payment 
to be made;’’ but ‘‘I, the testator—dealing with my 
own bounty to her—I wish it to be done; itis my wish, 
not hers, that I put behind the annuities.’’ It is ob- 
servable, also, that in the gift to his wife he does not 
add words that could seem inconsistent with a subse- 
quent charge upon it, as, ‘‘ for her own use and bene- 
fit,’ ‘‘or to her and her heirs forever,’ but leaves the 
path to a trust or a charge unobstructed, so far as pos- 
sible. It is perfectly well settled that what are de- 
nominated ‘‘ precatory words,” expressive of a wish or 
desire, may, in given instances, create a trust or im- 
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pose acharge. Without a detailed consideration of 
the cases, it is quite clear that, asa general rule, they 
turn upon one important and vital inquiry, and that 
is whether the alleged bequest is so definite, as to 
amount and subject-matter, as to be capable of execu- 
tion by the court, or whether it so depends upon the 
discretion of the general devisee as to be incapable of 
execution without superseding that discretion. In the 
latter case there can neither be a trust nor a charge, 
while in the former there may be and will be, if such 
appears to have been the testamentary intention. The 
distinction is clearly drawn and was acted upon in 
Lawrence v. Cooke, 104 N. Y. 632. The word there 
used was ‘“‘enjoin,’’ in itself a more imperative word 
than ‘‘ wish;’’ and yet atrust or charge was denied 
because by the terms of the command the payment to 
the granddaughter was placed wholly within the dis- 
cretion of the residuary devisee, and could not be 
touched by the court without its utter destruction. 
The provision to be made was at such times, in such 
manner, and in such amounts as the devisee should 
judge to be expedient, and controlled only by what 
her own sense of justice and Christian duty should dic- 
tate. It was added, that if she had been enjoined tou 
make suitable provision out of the residuary estate, a 
charge would have been created; for what would be 
*‘ suitable’’ could be determined as a fact, and would 
be independent and outside of the mere choice or whim 
of the devisee. If the word had been “‘ wish ”’ instead 
of “enjoin,” the result could not have been different 
upon either branch of the conclusion. Thedoctrine is 
clearly and strongly stated in Warner v. Bates, 98 
Mass. 277, and had an early illustration in Malim v. 
Keighley, 2 Ves. Jr. 532. I have examined the cases in 
our own court prior to Lawrence v. Cooke, and have 
found in none of them a departure from the doctrine 
there asserted, or a judgment in hostility to it. The 
primary question in every case is the intention of the 
testator, and whether in the use of precatory words he 
meant merely to advise or influence the discretion of 
the devisee or himself to control or direct the disposi- 
tion intended. In such acase we must look at the 
whole will, so far as it bears upon the inquiry, and the 
use of the words ‘‘I wish” or ‘‘I desire” is by no 
means conclusive. They serve to raise the question, 
but not necessarily to decide it. We are convinced 
that in the present case the testator meant to charge 
upon the gift to the wife the annuities to his sisterand 
brother, provided only that their payment should not 
occasion her inconvenience. Jan. 15,1889. Phillips v. 


Phillips. Opinion by Finch, J. 
——____— 
ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


CHAMPERTY—CONTINGENT FEE— ALABAMA CLAIMS. 
—A contract to prosecute a claim before the Court of 
Commissioners of Alabama Claims for a contingent 
fee is not illegal on the ground of champerty. Cham- 
perty is a species of maintenance, and is so termed be- 
cause by a champertous contract the money or land to 
be obtained by legal proceedings was to be divided be- 
tween the party bringing and the party promoting the 
suit. Maintenance was an offense by the commun law, 
and by the statute of 32 Henry VIII, which in Brinley 
v. Whiting, 5 Pick. 348, is said to have been adopted in 
this State. It is defined by Blackstone as ‘‘ the offi- 
cious interference ina suit in no way belonging to 
one, by maintaining or assisting either party with 
money or otherwise to prosecute or defend.’’ 4 BI. 
Com. 184. The grounds upon which contracts were 
held, as against the policy of the law, voidable for 
champerty or maintenance, were that there might be 
combinations of powerful individuals to oppress others 


which might even influence or overawe the court; 
that they tended to the promotion and enforcement of 
unfounded claims, to disturb the public repose, to 
promote litigation, and to breed strife and quarrel 
among neighbors. With the progress of society these 
reasons have everywhere lost much of their force, and 
the whole doctrine on this subject has been rejected 
in several States of the Union as antiquated and in- 
congruous with the existing state of society; notably 
in New Jersey, Texas, California and Mississippi. 
Without desiring to modify or in any way recede from 
the doctrine on this subject, as it has heretofore been 
held in Massachusetts, we see no reason for its further 
extension. Neither the definition of champerty nor 
the reasons why it was held to be an offense have any 
proper application to a proceeding such as that by 
which the gefendant, under his contract with the 
plaintiff, sought to enforce his claim against the gov- 
ernment of the United States. There was no suit to 
be brought, nor any defendant in the proposed pro- 
ceeding, in the same sense that there is in a contested 
cause at law or in equity. Acknowledging its liabil- 
ity to certain classes of our citizens who had suffered 
by the depredations on ourcommerce during the civil 
war to the extent of the sum received from the gov- 
ernment of Great Britain, which had been held re- 
sponsible therefor, the United States ordered this sum 
to be distributed among them. The first class of 
claimants described by the act was to receive its claims 
in full, if this amount will satisfy them, otherwise pro 
rata. This class being satisfied, the second class was 
to receive its claim in full, if the amount remaining 
willsatisfy them, otherwise pro rata. The judgments 
rendered are to be paid from the treasury of the 
United States through the officers of that depart- 
ment. Thesejudgments are to be rendered, and the 
distribution made, after hearing, upon proper notice, 
all parties who seek to bring themselves within the 
classes described in theact. While the commissioners 
are called a court, and are clothed with many of the 
attributes of one, forthe purpose of conducting their 
investigation efficiently, many of the characteristics 
of a judicial tribunal are wanting. Itis provided that 
an Officer under the supervision and appointed by the 
attorney-general of the United States shall attend their 
sessions, but it is only to see that pretended claims 
are not allowed, to the injury of those entitled to the 
benefit of the fund, and thus that there is a fair divis- 
ion of it. The proceeding before this tribunal is an 
inquest, as distinguished from a trial or a law-suit. 
The action of the tribunal is that of a committee to 
whom the inquiry as to the division of the fund is 
confided. There could be no final action as to any 
claim until it was decided what claims should be al- 
lowed to participate in the division. There is no ap- 
peal, either in law or fact, from any of the decisions 
of the commissioners, There is no contest to ensue 
between contending parties before it, and no strife 
which can be stirred up between them. Indeed if it 
was found by them that a particular loss was the 
proper subject of a legal claim, but that there was a 
controversy as to who was entitled to enforce the 
claim, and to the benefit of it, the commissioners, 
following Comegys v. Vasse, 1 Pet. 193, held that they 
could not decide it. While they could decide conclu- 
sively upon the amount and validity of claims, they 
could not determine the conflicting rights of parties to 
the sum awarded. That was to be finally determined 
in some other tribunal. Hackett General Award; 
McLean v. United States, No. 765; Davis Rep. Dec. 
Com’rs, 112; Heard v. Sturgis, 146 Mass. 545. The 
plaintiff by his contract proposed to be a party as the 
representative of the defendant to this inquiry as to 
the amount and validity of hisclaim only. No suit 
was to be brought, no litigation initiated by him. His 
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agreement was not therefore voidable in our view, be- 
cause his contemporaneous agreement for the fees he 
was to receive for his services and expenses was a sum 
equal to nine per cent of the claim which might be re- 
covered. In Wright v. Tebbitts, 91 U. S. 252, it is held 
that a commission called together in pursuance of a 
treaty stipulation to settle and adjust disputed claims 
with a view to their ultimate payment and satisfac- 
tion, is for that purpose a quasi court, and that there 
is nothing illegal, immoral or against public policy in 
an agreement by an attorney at law to present and 
prosecute a claim before it, either at a fixed compen- 
sation or at a reasonable percentage on the amount re- 
covered. The commission referred to in this decision 
differed in no essential respect from the Court of Com- 
missioners of Alabama Claims. To the same effect is 
Wylie v. Coxe, 15 How. 415. Stanton v. Embrey, 93 
U.S. 548, holds that a contract to prosecute a claim 
before one of the executive departments for a contin- 
gent fee is not illegal. Nordowethink any distinc- 
tion can be made, because in the cases cited it does 
not appear that any expenses were to be paid by the 
attorney, which to some extent appears to have been 
contemplated in the present case. The contract in the 
case at bar, while made in Massachusetts, was to be 
performed in Washington, before a tribunal of the 
United States. Mass. Sup. Jud. Ct., Nov. 28, 1888. 
Manning v. Sprague. Opinion by Devens, J. 


CRIMINAL LAW — EVIDENCE — CONSPIRATORS.—T0 
make the declarations of one conspirator evidence 
against the others they must be made in furtherance 
of the common criminal design. When the conspiracy 
has ended, or the crime involving conspiracy has been 
consummated, the admission of one, in theabsence of 
the other conspirators, that he and others participated 
in the crime, isa mere narrative of a past occurrence, 
aud can only affect the one who makes it. While the 
existence of a conspiracy to commit a crime might be 
shown by the confessions of the several individuals 
engaged in it, it is well settled‘that one person cannot 
be convicted of aconspiracy by the deciarations of an- 
other. ‘‘The principle upon which the acts and dec- 
larations of other conspirators, and acts done at differ- 
ent times, are admitted in evidence against the per- 
sons prosecuted, is that by the act of conspiring to- 
gether the conspirators have jointly assumed to them- 
selves as a body theattribute of individuality, so far 
as regards the prosecution of the common design, thus 
rendering whatever is said or done by any one in fur- 
therance of that design a part of the res geste, and 
therefore the act of all.’’ 3 Greenl. Ev., §94. To make 
the declarations of one conspirator evidence against 
the others they must be made in furtherance of the 
common criminal design. Mere admissions or narra- 
tions of what has taken place, which have no ten- 
dency to promote the comnmion criminal intent, are in- 
admissible against any one Dut him who made them. 
When the conspiracy has ended, or the crime involv- 
ing conspiracy has been consummated, the admission 
of one, in the absence of the other conspirators, that 
he and others participated in the crime, is a mere nar- 
rative of a past occurrence, and can affect only the 
one who makes it. State v. Arnold, 48 Iowa, 567; 
State v. Westfall, 49id. 828; Clawson v. State, 14 Ohio 
St. 234; Patton v. State, 6 id467; People v. Aleck, 61 
Cal. 187; People v. English, 52 id. 212; Cortez v. State, 
24 Tex. App. 511; Spies v. People,12 N. E. Rep. 865; 
Ackerson v. People, 16 id. 847; Ford v. State, 14 id. 
241; Armstead v. State, 2S. W. Rep. 627; Rose. Crim. 
EKy., 417; 1 Greenl. Ev., § 111. When we apply this 
rule to the case in hand we find numerous declara- 
tions purporting to have been made by each of the de- 
fendants, not in the presence of the others, which 
were inadmissible. In fact many of them were made 
after the offense charged had been consummated. 


They were not made in furtherance of the common 
criminal design, and being mere narrations of accom- 
plished facts, they were not applicable or binding upon 
all the defendants. Instances where a narrative of 
past events may be admissible can be imagined; but 
the narrative itself must tend in some way to promote 
the general purpose of the criminal enterprise. An il- 
lustration of sucha declaration is given in Cortez v, 
State, supra, where it is said: ‘‘A. will perform the 
part allotted to him when B. shall do a certain thing 
to be performed by him. B. acts, does that which is 
required of him, and writes to or verbally informs A. 
that the thing has been done. This is a narrative of 
a past event, butit is also in furtherance of the com- 
mon design, and hence admissible. The general rule 
is, that to be admissible, the conspiracy must be pend- 
ing, and the acts or declarations must be in further- 
ance of the conspiracy—the common design.’’ There 
was nothing however of this character in the admis- 
sions here objected to. A joint offense beiug charged, - 
and the defendants being jointly tried, each declara- 
tion was of course admissible against the party making 
it; but the court, upon the objection of the others, 
should have so limited its application and protected 
the others by instructing the jury not to lef the ad- 
missions of an alleged associate affect or prejudice 
them. Kans. Sup. Ct., Nov. 10, 1888. State v. John- 
son. Opinion by Johnston, J. 





EVIDENCE—BOOK-ENTRIES—SALES NOT IN COURSE 
OF BUSINESS—SECONDARY EVIDENCE.—In attachment 
execution against the alleged debtor of a coal mer- 
chant, itis not error to refuse to admit the merchant’s 
books of original entry, showing an entry made by his 
bookkeeper of the sale of all the merchant’s flats to 
the garnishee, especially as the bookkeeper testified to 
the whole transaction, and the bills of sale of the flats 
were also introduced, there being also no evidence 
that the entry was made with the knowledge or con- 
sentof themerchant or of the garnishee. The only 
argument presented in support of the offer is that 
books of original entry are admissible proof to prove 
sales of merchandise. But it is apparent that the en- 
try isnot competent for that reason, because it was not 
a sale of merchandise at all, but a special transaction; 
a sale of fifteen river flats, the seller not being in that 
kind of business. It would be just as competent to 
prove the sale ofa house, or any specific chattel, by a 
book entry, as to prove the sale of these flats in that 
manner. The rule is perfectly familiar, and is illus- 
trated by Shoemaker v. Kellogg, 11 Penn. St. 310, in 
which we held that books of original entry are not evi- 
dence of the casual sales of an article not in the course 
of the party’s business, and of which it is usual to take 
other proof or evidence of sale. It was the sale of a 
mare, regularly entered upon the tradesman’s books, 
but excluded by the court, and sustained by this court, 
Bell, J.: ‘* It isalmost too trite to repeat that books 
of original entry are evidence only from necessity, 
and ought never to be received where the trausaction 
from its nature admits of more satisfactory proof. 
They are receivable to show goods sold, and put down 
in the course of the ordinary busiuess or pursuit of the 
party offering them. But it would be dangerous to 
open the door of admission wider than this.’’ See 
also Corr vy. Sellers, 100 Penn. St. 169. But there are 
still more cogent reasons why the entry was not ad- 
missible. It was secondary evidence only, and of a 
most infirm order at best. The person who made the 
entry was dimself a witness in the cause, and testified 
on behalf of the plaintiff to his whole knowledge of 
the transaction. That testimony was competent and 
was primary. Its importance depended upon its char- 
acter and the credibility of the witness. But its com- 
petency does not depend in the least degree upon the 
fact that he made a written entry or memorandum of 
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the transaction at the time. He could testify directly 
and in person to any fact he entered on the books, and 
that testimony would be the original, primary and 
therefore only legal evidence of the fact in question. 
Moreover this particular transaction was evidenced by 
two bills of sale, and they are the proper written evi- 
dence of what it was. These were given in evidence 
with the full testimony ofallthe parties, including the 
bookkeeper, in relation to them; and the bills of of sale, 
with all the oral testimony affecting them, and the trans- 
action itself, were before the court and jury, and were 
fully considered and passed on by both. Independ- 
ently of these considerations, the entry in the books 
of Kraft was not made by his direction, or with his 
knowledge or consent, and therefore it would afford 
no basis of inference as to his purpose; nor was it 
made in the presence, or with the knowledge or con- 
sent, or by the authority of Neel, and therefore it 
would afford no proof of his purpose. It must also be 
remembered that this was not an action for goods sold 
and delivered by the seller against the buyer, and the 
evidence of the entry was not needed in support of such 
aclaim. On the contrary, the agent of the seller who 
made the transfer in question was examined as a wit- 
ness, and on behalf of the plaintiff, and he testified 
most positively and emphatically that the transaction 
was a pledge, and not asale. In no point of view 
therefore was the book entry competent evidence. 
Penn. Sup. Ct., Nov. 6, 1888. Stuckslager v. Neel. 
Opinion by Green, J. , 


INSURANCE—LIABILITY OF COMPANY FOR ACTS OF 
AGENT.—Insurance was effected by a person unable to 
read or write, who was guilty of no fraud or misrep- 
resentations, but trusted to the agent to issue a pol- 
icy that would meet the requirements of the company. 
Held, that when the agent had knowledge that the ap- 
plicant had only a part interest in the property in- 
sured, the statementin a policy issued by him, alleg- 
ing ownership in the applicant, should be regarded as 
the act of the insurer, and the interest of the policy- 
holder in the insured property was covered by the 
policy. To hold that these parties, under such circum- 
stances, were dealing at arms-length, and for that réea- 
son declare the policy void, would be a mere mockery 
of justice, and give to this derelict company the earn- 
ings for years of this confiding German woman, when 
the company or its ageirts knew that if the property 
was destroyed by fire it would render the policy void. 
The agent states, aud it is doubtless true, he had for- 
gotten the fact of investigating the title, yet the facts 
are so conclusive on that subject as to leave no doubt 
on this brauch of the case. Nor do we understand 
that the agent is attempting to shield the company 

from liability; but his connection with the transac- 
tion must be treated as if this woman was dealing di- 
rectly with the principal at the home office, and not 
with the agent. If the principal knew the extent of the 
appellee’s interest, and had insured the property with- 
outany fraud or misrepresentation by her of her title, 
could any chancellor, under the circumstances, deny 
her relief to the extent of her insurable interest? In 
May Ins., § 143, p. 161, it is said: ‘‘ It has in fact been 
very generally held that knowledge by or notice to the 
agent of the inaccuracy of a statement in the applica- 
tion upon which the policy is issued, after such notice 
or knowledge, binds the company, and prevents them 
from availing themselves of the inaccuracy as a de- 
fense. And this is true, even though the policy pro- 
vide that where the application is made through an 
agent of the company, the applicant shall be responsi- 
ble for such agent’s representations.’’ In this case 
there was no application made in writing. The sub- 
agent, ortheagent of the principal agent, appeared 
and solicited a renewal of the policy, and it was then 
signed and filled up at the agent’s office and delivered 





to theappellee. Weare not disposed to adjudge that 
such contracts, shingled over with stipulations that 
are practically deceptive, if not inserted for that pur- 
pose, are binding on the ignorant and illiterate, when 
guilty of no fraud or misrepresentation, but have 
trusted alone to the superior knowledge of the agent, 
who undertakes to make such an application or to is- 
sue sucha policy as will meet the requirements of the 
company he represents. ‘The statements embodied in 
a policy issued under such circumstances, if false or 
erroneous, should be regarded as the act of the insurer. 
‘“*The modern decisions,’’ says Mr. May in his work 
on Insurance, ‘‘ fully sustain this proposition, and are 
founded in reason and justice.” May Ins. 165; Row- 
ley v. Insurance Co., 36 N. Y. 550. It is urged by the 
appellant than as the knowledge acquired by the agent 
of the nature of appellee’s title was derived in the 
prosecution or transaction of business engagements 
entirely disconnected with the matter of insurance 
therefore the knowledge of the agent should not be 
held that of the principal. We think it immaterial in 
what manner the information was acquired; whether 
in the course of his employment as agent, or other- 
wise, he had personal knowledge of the fact the fee to 
the property was in the children of the assured; and 
the appellee should not be made the victim of this neg- 
lect on the part of the agent, and the insurance com- 
pany obtain the benefits of the toil and labor of this 
woman for years, in raising the means with which to 
keep up her insurance. Here the agent was the sole 
judge as to whether he would issue the policy. He 
was not required to consult his principal before mak- 
ing the contract of insurance complete, and his acts 
should be regarded as if he was in fact the principal. 
Ky. Ct. App., Nov. 20,1888. Hariford Fire Ins. Co. v. 
Haas. Opinion by Pryor, J. 


NEW TRIAL— ADMISSIONS OF IMPROPER EVIDENCE— 
INSTRUCTION TO DISREGARD.—Where, during the 
course of a trial, improper testimony is allowed to go 
before the jury, and its receipt is duly excepted to, it 
is error for which a new trial will be granted, notwith- 
standing subsequent instructions to disregard it, un- 
less from the whole case it is reasonably clear that the 
party objecting was not prejudiced. After this evi- 
dence had thus been received upon the principal issue, 
and become a part of the case, resting in the minds of 
the jury, it would be difficult to determine how far its 
influence might be counteracted by the direction of 
the judge in his charge. The complaint is not that 
the court gave this direction, which was not improper 
in itself, but that evidence which may have prejudiced 
the plaintiffs’ case with the jury was received against 
their repeated objections; and the rule in such cases 
is that the receipt of improper testimony, duly ex- 
cepted to, is ground fora new trial, notwithstanding 
subsequent instructions to disregard it, unless from 
the whole case it is reasonably clear that the evidence 
did not prejudice the party so objecting. Erben v. 
Lorillard, 19 N. Y. 302, 303; Warner v. Blakeman, *438 
id. 499; Mowry v. Peet, 88 id. 463; Green v. Railroad 
Co., 82 Barb. 34; Furst v. Railroad Co., 72 N. Y. 546, 
547. The case is to be distinguished from numerous 
others in which the trial court may limit the applica- 
tion of evidence, or direct it to be disregarded, which 
is sometimes done as a matter of discretion, and some- 
times may be demanded as a matter of strict legal 
right by one of the parties. This rule applies where 
evidence is volunteered by a witness not responsive to 
a proper question, or where incompetent or immate- 
rial evidence is received without objection, or to which 
no valid objection appears when offered, but which is 
discovered, upon subsequent proof, to be incompetent 
or secondary or immaterial evidence. Platner v. Plat- 
ner, 78 N. Y. 101, 102; Miller v. Montgomery, id. 286; 
Hamilton y. Railroad Co., 51 id. 107; Marks v. 
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King, 64 id. 628; Linsday v. People, 63 id. 154, 155; 
Ward v. Preston, 23 Cal. 471; Water Co. v. Crary, 25 
id. 510; People v. Hoy Yen, 34 id. 177. In such 
cases the court commits no legal error in allowing the 
question or receiving the evidence in the first in- 
stance, and the question whether it shall subsequently 
be stricken out, or directed to be disregarded, becomes 
an independent one, to be determined on its own 
merits. Had the evidence in question here been re- 
ceived without objection, there would have been no 
error for plaintiffs to complain of, either in the recep- 
tion of the testimony, or the subsequent action of the 
court in regard to it. But as it was erroneously re- 
ceived, against their objections, they are entitled to 
the benefit of their exception, if the case is one (as we 
think it is) where the evidence would be likely to 
prejudice their case with the jury. Minn. Sup. Ct., 
Nov. 26, 1888. Juergens v. Thom. Opinion by Van- 


denburgh, J. 
—___¢—____.. 


BALLAD OF ERRORS AND APPEALS. 


Like an army of locusts they come, 
Crime, equity, contract and tort, 

From Circuit and District, and some 
From the stately Superior Court; 
Exceptions and error, report 

And appeal, as the statute enacts, 
And certiorari, which sort 

We cannot reverse on the facts. 


Here are briefs, a voluminous pile, 
Fully stating the points con and pro, 
The bills of exceptions on file, 
Signed and sealed by the justice a quo, 
The verdicts and findings below, 
Stenographers’ notes, and abstracts 
Which must all of the evidence show, , 
Or we cannot reverse on the facts. 


But see to the cases confused 
The favoring presumption applied, 
Discretion of court unabused, 
Objection below never tried; 
Harmless error sweeps many aside; 
Thus daily our docket contracts; 
And unless a new trial was denied 
We cannot reverse on the facts. 


Envoi (Per Curiam): 
Attorneys, the court will decide 
Points law, construe statutes and acts; 
But let conflicts of evidence slide, 
For it will not reverse on the facts. 


A. MACONOCHIE. 
St. Pau, MINN. 
—_———~———___-— 


NEW BOOKS AND NEW EDITIONS. 


FIERO ON SPECIAL ACTIONS. 

The Practice in Special Actions in the courts of record of the 
State of New York, under the Code of Civil Procedure 
and statutes, with forms, By J. Newton Fiero. Albany: 
Matthew Bender, 1888. Pp. x, 803. 


This book has been overlooked for several weeks. It 
is a Supplement to the same author’s work on “Special 
Proceedings,” of which we found occasion to speak in 
commendation, and which we understand has been 
favorably received. It seems to be characterized by 
the same thoroughness and good judgment. The 
chief matters treated are Partition, Dower, Foreclos- 
ure, Waste, Nuisance, Actions to Determine Title to 
Land, Replevin, to enforce liens, to annul marriage, 
for divorce, separation, to annul corporations, con- 
cerning wills, creditors’ actions, etc. All these are 
very important, and the necessary information has 
hitherto been scattered. This treatise, embracing the 
latest adjudications, seems to us invaluable to the 
practitioner. This volume and its predecessor must 


be ranked with the best works on practice ever pub- 
lished. 


—e—————ESsS 


NOTES. 





R. SIMEON E. CHURCH, in his brief in Fiedler v. 
Darrin, 50 N. ¥. 489, cites ‘* Shylock’s Case, 2 
Shaks. 174.’’ 


A wild western correspondent writes us: ‘‘Do you 
allow your New York Letter writer to mix up matters 
as he did in his last letter, in which he runs the gulf 
stream into the frigid zone, and then lo! fragrant and 
beautiful blossoms? I believe though Macaulay finds 
in Milton’s poems the rose and the myrtle blooming 
unchilled on the verge of the avalanche.” 


In some advance sheets of a judicial report recently 
sent us we note the following: ‘‘ Whether a testator 
can by will dispose of money accruing from an insur- 
ance on his life,and made payable to his legal repre- 
sentatives, the estate being solvent, quewe.’’ This is 
strictly accurate, although novel. That sort of thing 
always has a tail to it. 


Peoplein Texas must be square-jawed. In High v. 
State, Tex. Ct. App., Dec. 8, 1888, a question of 
maiming, the evidence being that a ‘‘ corner tooth’”’ 
was knocked out, it was held a question for the jury 
whether this meant a front tooth. 


Probably the most unique trial on record in the Un- 
ion Circuit Court took place yesterday afternoon. It 
was the suit of James Roll v. Adelaide A. Hanson. 
The proceedings were remarkably short, and were sub- 
stantially as follows: Judge Van Syckel to sheriff— 
“Calla jury.” About five minutes was devoted to 
swearing the jury. Mr. Robert G. Bell, plaintiff's at- 
torney—‘‘I will make no opening. Take the stand, 
Mr. Roll.’’ Roll’s testimony--‘‘I loaned defendant 
$55 without any paper.’”’ Mr. Bell—‘‘ That is our 
case.” Defendant's attorney—‘' No opening. Take 
the stand, Mrs. Hanson.’’ Defendant's testimony— 
** Roll did not loan me $55.”” Defendant’s attorney— 
‘““That is our case.’?’ Judge Van Syckel—‘‘ Will you 
sum up, gentlemen?’’ Mr. Bell—‘t‘I do not care to, 
your honor.’’ Defendant’s attorney—‘ I will leave it 
to the jury.’’ Judge Van Syckel to jurors—‘' The court 
will leave it to vou, too, gentlemen. Swear an officer.” 
This unique charge caused much merriment. The 
jury retired, and soon filed back into the court-room 
with a verdict for the defendant. — Elizabeth Journal. 


DECLARATION IN ASSUMPSIT. 
John Doe complains of Susan Roe 
That she, with scheming art, 
Has stolen from the said John Doe 
His valuable heart. 


For this, to-wit, that heretofore, 
To-wit, November nine, 

She called the said John Doe an oak, 
And styled herself the vine. 


And later on the aforesaid day, 
. With malice all prepense, 
The said defendant ate ice-cream 
At plaintiff’s great expense. 


And then and there to said John Doe 
Said Susan Roe implied 

That she would go in coverture 
To be said plaintiff's bride. 


And this to do she has refused; 
And thus, with cruel art, 

Has stolen from the said John Doe 
His valuable heart. 


And so he prays this County Court 
To do him justice meet ; 
Likewise for damages he prays, 
Therefore he brings this suit. 
Virginia University Magazine. 
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CURRENT TOPICS. 





N the annual report of the board of managers of 
the New York State Reformatory at Elmira, for 
the last year, there is suggestive reading. There 
is force in this: ‘‘The term of imprisonment ob- 
tained; the labor of the man extracted; the pun- 
ishment inflicted, and the State gives no attention 
to its recent ward. It does not follow him into 
society, or hold him under supervision, or give him 
a helping hand in case his resolution wavers in the 
struggle to maintain himself. It cares no more for 
the discharge of the prisoner than it did for his 
admission; really it cares less, when it should ac- 
tually never cease to care for him. The return of 
such a man to criminal habits is an expected fea- 
ture of the want of sympathy between the State 
and him, in all that concerns his subsequent life.” 
There is terrible force also in the figures which 
show the steady and rapid increase of crime in this 
country. From one prisoner to every 3,448 inhabi- 
tants in 1850, it had grown to one prisoner to every 
855 inhabitants in 1880. Singularly, the increase 
was smallest during the years of the war. The 
number more than doubled between 1850 and 1860, 
but between 1860 and 1870 it was comparatively 
small. The pamphlet contains many humane sug- 
gestions, and advocates military drilling and in- 
struction in trades, as well as ordinary and relig- 
ious teaching. The figures respecting the working 
of the parole system are also interesting. It ap- 
pears that of 2,019 paroled, 1,191 earned absolute 
release, 154 are serving well now, and considering 
the probabilities of the rest, eighty-three per cent 
of the whole number may be regarded as reformed. 
Of the inmates nineteen per cent were illiterate, 
fifty per cent could read and write with difficulty, 
twenty-six per cent had a common-school educa- 
tion, and four per cent a high-school education. 
Theology furnished eight, law thirteen, teach- 
ing twenty-four, and medicine thirty-six. The 
tables show that illiteracy and poverty are the 
potent factors of crime. 


The Journal of this city falls victim to a ‘‘ deadly 
parallel column” test of its own construction in a 
recent issue, in an amusing manner. The Journal, 
which is one of the loudest complainants against 
the limitation of the press in publishing libels un- 
der the prevailing law, in one column spoke of the 
care and scrupulousness of the press in ascertaining 
the truth of personal accusations or imputations be- 
fore publishing them, and avowed its belief that 
private reputation is seldom injured by such publi- 
cations. In the very next column, about three 
inches below, under prominent head-lines, it ar- 


Vor. 39 — No. 9. 


raigned the Argus of this city for falsely publish- 
ing that a certain lady, naming her, was the un- 
meritorious cause of action in a recent suit for 
divorce for adultery! The Argus is probably as 
careful and as respectable as the Journal, but what 
‘‘apology” or ‘‘retraction”’ by the Argus could 
undo this wrong? People who think the press 
ought to have more license should read a single 
number of Zown Topics, that abominable journal 
published in the city of New York, and decide for 
themselves whether it has not license enough. We 
only wish that some of the thousands who patro- 
nize such sheets should get libelled by them. 


Although we are in favor of abolishing dower, 
yet the bill of Senator O’Connor, if correctly re- 
ported in the newspapers, does not provide an 
adequate substitute. The bill as thus reported 
gives the widow only the use, income and profits of 
one-third of the lands of which the husband died 
seized. This would put it into the husband’s power 
to cheat his widow of all interest in his estate by 
converting it all into personalty in his life and 
willing it all to others. This would be insuffera- 
ble. We are opposed to dower because it is incon- 
venient, precarious and insufficient. It renders. 
titles precarious, and puts an awkward obstacle in 
the way of disposing of lands. It furnishes a 
poor security for the widow. But some adequate 
and proper substitute should be furnished, such as 
a certain, absolute, fixed proportion of the hus- 
band’s personalty as well as dower in lands owned 
by him at his death. This would prevent his de- 
frauding his widow by conversion either way, sim- 
plify the transmission of titles, and give the woman 
something definite, accessible and adequate. The 
longer we live the more we incline in favor of the 
community system which prevails in some States. 


There is no State which clings with greater devo- 
tion to the old common-law ways than Pennsylva- 
nia. She not only preserves the old forms of pro- 
cess and pleading, but the absurd old Latin lingo 
to describe them. Within a few years, we believe, 
she has punished a common scold, and a common 
barrator, and a profane curser and swearer. So we 
are not surprised to read in the newspapers that 
she is talking of summoning a jury of matrons. 
The case is said to be one of disputed succession, 
and one claimant, a woman, identifies herself as the 
daughter of the house by a birth-mark. We infer 
that it is not ‘‘a strawberry mark on her left arm,” 
because it is to investigate it that the said jury of 
matrons is to be summoned. One would suppose it 
would probably be disclosed by inviting the lady 
to a full-dress evening party, such as good, old 
Queen Victoria sternly insists upon. But possibly 
not. The only attempt to impanel a jury of ma- 
trons in recent times in this country, to our knowl- 
edge, was in this State in the Rollwagen will case, 
to inspect an alleged pregnancy. The application 
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was denied, the court holding that the writ had 
become obsolete, and that the modern he-doctors 
had obtained a monopoly of this sort of inspection. 
See 10 Aus. Law Jour. 3. Such a jury was im- 
panelled in England by Justice Denman in the case 
of Caroline Webster, convicted at the Old Bailey of 
murder a few years ago, and claiming to be in ‘‘an 
interesting condition.”” The ladies, attended by 
the prisoner and a surgeon, retired and deliberated, 
and quickly returned that she was not quick with 
child. Perhaps in these times of woman lawyers 
and voters and municipal officers, and even rioters, 
their ancient common-law gossip right to inspect 
the persons of the other women may be revived. 


The death of Dr. Wharton excites a general sur- 
prise, for his literary activity and freshness had in- 
duced the impression that he was not very much 
past middle age. In fact he had lived to almost 
the scriptural limit of three-score and ten. He 
will be known in legal history as one of the most 
prolific and excellent American commentators. In 
point of quantity of production he comes next to 
Story. His works comprise several of the most 
interesting and inviting subjects in the legal do- 
main, and are distinguished by research, comprehen- 
siveness and discrimination, and are expressed in a 
perspicuous style. In most of them there is a vein 
of historical and philosophical treatment, which if 
not very far-reaching, original or profound, is well 
adapted to busy minds, and adds an unusual inter- 
est to the treatises. Dr. Wharton was a kind and 
considerate friend to this journal, and often an 
unpaid contributor in various fields of research. 
It will universally be regreted that his useful life 
could not have been spared many years to adorn 
the profession to which he was loyally devoted, 
and to accumulate the great obligation to him, 
under which that profession will always remain. 


——_¢—______. 


NOTES OF CASES. 





N State v. Housekeeper, Maryland Court of Ap- 
peals, January 10, 1889, it was held that sur- 
geons are justified in performing an operation upon 
a mairied woman with her consent, when after 
consultation they deem it necessary, whether the 
husband consents or not. The court said: ‘‘The 
husband of the deceased, who is one of the equita- 
ble plaintiffs, relies upon the fact that although he 
expressed a willingness that there should be an op- 
eration for a tumor, he did not consent to the ex- 
cision of acancer. He says that he told Dr. House- 
keeper that if the formation in the breast was a 
cancer he objected to its removal. His own testi- 
mony shows that he assisted the physicians in pre- 
paring to perform the operation, and though not in 
the room where it was performed, was near at 
hand. He says he supposed that the medical men 
were operating for a tumor, and that he would not 


have consented to an operation for a cancer. There 
is evidence from which a jury might infer that the 
patient knew that the formation in her breast was 
acancer. When the doctors came to the house she 
had already prepared herself to undergo the opera- 
tion. If she consented to the operation the doc- 
tors were justified in performing it, if after consul- 
tation they deemed it necessary for the preserva- 
tion and prolongation of the patient’s life. Surely 
the law does not authorize the husband to say to 
his wife: ‘You shall die of the cancer; you cannot 
be cured, and a surgical operation, affording only 
temporary relief, would result in useless expense.’ 
The husband had no power to withhold from his 
wife the medical assistance which her case might 
require. Harris v. Lee, 1 P. Wms. 482; Mayhew v. 
Thayer, 8 Gray, 172. As was said by the Supreme 
Court of Michigan in the recent case of Carstens v. 
Hanselman, 61 Mich. 426: ‘It would be a cruel 
rule for her if she cannot in his absence at least, or 
in his presence, if he does not himself provide for 
her, make a binding agreement for any necessaries, 
whether articles to be purchased or professional 
help, without becoming a public charge. It is not 
to be expected that physicians and surgeons will 
always feel bound to render gratuitous treatment 
to injured persons, and when the occasion is press- 
ing it would be unreasonable to delay until an ab- 
sent husband is communicated with to learn whether 
he consents or refuses to assume her contracts. 
Time will not allow minute inquiries, and human- 
ity will not prompt them. Jt seems to us that no 
sensible line can be drawn between contracts for 
food and clothing and contracts for medical aid.’ 
The consent of the wife, not that of the husband, 


‘was necessary. The professional men whom she 


had called in and consulted, being possessed of 
skill and scientific knowledge, were the proper per- 
sons to determine what ought to be done. They 
could not, of course, compel her to submit to an 
operation, but if she voluntarily submitted to its 
performance her consent will be presumed, unless 
she was the victim of a false and fraudulent mis- 
representation, which is a material fact to be estab- 
lished by proof.” 


In Sovern v. Yoran, Oregon Supreme Court, May 
7, 1888, if was held that money or goods which the 
owner has intentionally concealed in the earth for 
safe keeping are not lost property. The court said: 
‘¢By the evidence in the bill of exceptions it ap- 
pears that the money in controversy was found in 
two cans under the floor in the barn, and that the 
finders were two boys, who thus substantially de- 
scribe the circumstances of the finding. One of 
them testifies: ‘There was one plank that was not 
nailed down, and had a small hole in it as though 
the rats had gnawed it. It was about two feet 
long. When that piece of flooring was lifted up 
Hugh Gray found the can of money. We counted 
it and there was $925.85 in gold and silver. A fter- 
ward I found another can about a half-foot from 
the one Hugh Gray found; seemed to be a yeast 
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powder can. It was about five inches long and 
had in it $1,000 in gold coin. I took the money to 
my father and handed it to him.’ After inquiring 
of the boys where they had found the money, etc., 
the defendant testified: ‘I took it and brought it 
to the county treasurer and related to him the cir- 
cumstances, and he placed it in his safe. Then I 
returned home.’ And in describing the place of 
the finding said: ‘I found that a plank had been 
sawed into diagonally to form a miter, so it would 
not drop through, and a little pit had been dug six 
or eight inches deep and that it had been filled 
with chaff and hay feed in the manger, in which 
the cans had been placed.’ ‘I then brought the 
money to the treasurer’s safe and deposited it, and 
on Monday following gave the notices,’ etc. * * * 
Strictly speaking, it may be said that before a thing 
can be found it must have been lost; and property 
which the owner has simply or intentionally laid 
down or deposited in some place, and for the time 
forgotten where it was left or put, in legal intend- 
ment, can hardly be considered as lost. ‘The loss 
of goods, in legal and common intendment,’ said 
Reese, J., ‘depends upon something more than the 
knowledge or ignorance, the memory or want of 
memory of the owner as to their locality at any 
given moment. If I place my watch or pocket- 
book under my pillow in a bed-chamber, or upon a 
table or bureau, I may leave them behind me, in- 
deed, but if that be all, I cannot be said with pro- 
priety to have lost them. To lose is not to place 
or put any thing carefully and voluntarily in the 
place you intend, and then forget it. It is casually 
and involuntarily to part from the possession; and 
the thing is then usually found in a place or under 
circumstances to prove to the finder that the own- 
er’s will was not employed in placing it there.’ 
Lawrence v. State, 1 Humph. 229. The distinction 
to be noted is between the cases in which the thing 
or property is actually lost and those in which it is 
intentionally left or deposited in its place — cases 
in which, as Baron Parke said, ‘the taker is not 
justified in concluding that the goods were lost, 
because there is little doubt he must have believed 
that the owner would know where to find them 
again, and he had no pretense to consider them 
abandoned or derelict.’ . Reg. v. Thurborn, 1 Deni- 
son Crim. Cas. 395. * * * In some important 
particulars the facts of the case in hand are more 
akin to what is known as ‘treasure trove;’ that is, 
‘where any money is found hid in the earth but 
not lying on the ground, and no man knows to 
whom it belongs.’ Now the surrounding facts in- 
dicate that the money was intentionally deposited 
in the place where found for concealment. Until 
after the money was distributed as stated, the 
owner was unknown. So that during the posses- 
sion of the defendant there were present all the 
elements constituting treasure trove. There was 
the hiding, the secrecy, that unknown owner -—-in 
fact, dead owner— and unknown representatives. 
It is only when the owner appears, or is shown that 
the title of the king vanishes as heir to him who 





was presumed to be dead —in a word, when the 
owner is made known —it ceases to be treasure 
trove. But while that fact lies hid, while the case 
stands of money found hid in the earth; and the 
owner unknown after diligent search, and the 
finder treats the property as treasure trove, and 
then afterward the owner appears, the only effect 
is to destroy the character of such property as 
treasure trove, and thus defeat the title of the king 
or sovereign, but it does not render the finder lia- 
ble for conversion. His mistake, if such it may be 
called, like the refusal of the finder to deliver on 
demand lost property when the owner is unknown 
to him, is no conversion, for he is justified in his con- 
duct at the time in treating it as treasure trove by the 
presence of all the elements which constitute it such.” 
See Livermore v. White, 74 Me. 452; 438 Am. Rep. 
600, and notes, 29 id. 768; 30 id. 180; 34 id. 734. 


In Smethurst v. Proprietors Ind. Cong. Church, 
Massachusetts Supreme Judicial Court, January 3, 
1889, it was held that one who constructs a build- 
ing so near a street that ice or snow will fall from 
it in the ordinary course of things, endangering 
travellers who are rightfully in the highway, is ha- 
ble for injuries so received, although the building 
is of no unusual construction. The court said: 
‘¢The instructions as given on this point were in 
the language used by this court in Shipley v. Fifty 
Associates, 106 Mass. 194. They deny to defendant 
the right to erect and maintain a building, even if 
of no unusual construction, so near the street that 
ice or snow will so fall from it in the ordinary 
course of things as to endanger travellers who are 
passing in the highway, or using the same right- 
fully for the purposes of travel. Shipley v. Fifty 
Associates, like the case at bar, was an action brought 
for negligence on the part of the defendants in the 
use of their property. It is there said that the de- 
fendant ‘had no right so to construct his building 
that it would inevitably at certain seasons of the 
year, and with more or less frequency, subject his 
neighbor to that kind of inconvenience, and no other 
proof of negligence on his part is needed.’ The sec- 
ond instruction requested by the defendant was a 
general statement taken from McDonald v. Snelling, 
14 Allen, 290, the accuracy of which we have no oc- 
casion to question. If that given by the presiding 
judge instead of it was correct, adapted to the case 
and all that the case required, the defendant can 
have no ground of objection because the words 
asked by him were not used. The instruction as 
given was: ‘The striking of the horse by the snow, 
if it caused him to start, would be a direct proxi- 
mate cause of the injury, although the ice and snow 
may not have hit the plaintiff... This instruction 
assumes that the fall of ice or snow upon the horse 
was found to have been due to the negligence of 
the defendant, as upon all parts of the case not es- 
pecially made the subject of exception full and ap- 
propriate instructions were given. It is well set- 
tled in this Commonwealth that one who violates a 
duty owed to others, or commits a tortious or wrong- 
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fully negligent act is liable, not only for those injur- 
ies which are the direct and immediate consequences 
of his act, but for such consequential injuries as, 
according to common experience, are likely to, and 
in fact do, result from his act. McDonald v. Snelling, 
supra ; Compression Oo. v. Railroad Co.,-109 Mass. 
277; Derry v. Flitner, 118 id. 181; Wellengton v. 
Oil Co., 104 id. 64. That a horse struck by falling 
ice or snow would start, and would thus be liable 
to injure a person standing near or upon the wagon, 
and who was engaged in loading or. unloading, is 
so entircly according to the natural and usual 
sequence of events that it cannot have been neces- 
sary to submit the question whether one occurrence 
might probably be expected to follow the other. 
The defendant further contends that the plaintiff 
was not using the street as a traveller, and there- 
fore had not the rights which a traveller or an ad- 
joining proprietor might have to be protected from 
the effects of a fall of snow. The plaintiff at the 
time of the accident was engaged in unloading from 
his team goods which were to be deposited in the 
basement of defendant’s building. The exact posi- 
tion of plaintifi’s team was in dispute. The pre- 
siding judge declined to instruct the jury that 
plaintiff was not a traveller, and instructed the 
jury that the plaintiff had the right to use the way 
for the transportation of goods in a proper manner, 
not unreasonably obstructing or interfering with 
others, adding: ‘He has a right to stop in the road 
for the purpose of getting out or getting in, or of 
unloading a team in a reasonable manner, and 
what is areasonable manner is a question for the 
jury to pass upon, under all the circumstances of 
the case.’ Under this instruction the jury must 
have found that he was unloading his team ina 
reasonable and proper manner when the accident 
occurred. <A traveller lawfully using the way has 
the same rights to enjoy such use undisturbed as if 
he were the owner in fee-simple.’ Shipley v. Fifty 
Associates, 101 Mass. 251. In order to be a travy- 
eller it is not necessary that one should be con- 
stantly moving if he is a pedestrian, or that the 
vehicle he drives, or that in which he is conveying 
goods, if he is using one, shall be continuously in 
motion. It would certainly be impossible to use 
the highways conveniently for the ordinary pur- 
poses of business or social life, with teams or lighter 
carriages, if occasional stops were not permitted to 
enable those using them to load and unload teams, 
to receive and deliver goods, to enter shops and 
stores, and to make brief calls of business, or even 
of a social character. During these stops, if rea- 
sonable in duration, one should not lose his rights 
as a traveller, and the protection thus afforded to 
his person or property. O’Linda v. Lothrop, 21 
Pick. 292; Judd v. Fargo, 107 Mass. 264.” 





NECESSITY OF RECORDING TRANSFERS OF 
STOCK. 


i 
N many States the statute declares that a transfer of 
stock is not valid except between the parties until 


the same is so entered upon the books of the corpora- 
tion as to exhibit the names of the parties, the num- 
ber of shares and date of transfer. Under such a stat- 
ute it has been held that a transfer not noted on the 
books is void as to a subsequent attaching or execu- 
tion creditor who levies his process without notice of 
the transfer. Inve Murphy (Wis.), 8 N. W. Rep. 573; 
51 Wis. 519; Fiske v. Carr, 20 Me. 301; Skowhegan v. 
Cutter, 49 id.315; Weston v. Bear River N. W. Min- 
ing Co., 5 Cal. 186; Strout v. N. W. M. Co., 9 id. 78; 
Nagles v. Pacific Wharf Co., 20 id. 329; Fisher v.Essex 
Bank, 5 Gray, 373; Sabin v. Bank of Woodstock, 21 Vt. 
353; Cheever v. Meyer, 52 id. 66; State Ins. Co. v. Saxe, 
2 Tenn. Ch. 507; People’s Bank v. Gridley, 91 Ill. : 
Northrop v. Newton & Bridgeport Turnpike Co., 3 
Conn. 544; Pinkerton v. Manchester & L. R. Co., 42 N. 
H. 462; Fort Madison Lumber Co. v. Batavian Bank 
(Iowa), 82 N. W. Rep. 836; Rock v. Nichols, 3 Allen, 
342; Sibley v. Quinsigamond Nat. Bank, 183 Mass. 515- 
521; Central Nat. Bank v. Williston, 188 id. 244; Cole 
y. Ives, 31 Conn. 25; People v. Robinson, 1 Pac. Rep’r, 
156. 

In Illinois and Massachusetts the statute pro- 
vided that the stock could be transferred only on the 
books of the corporation. But this is equivalent to a 
statute that the transfer should not be good except as 
between the parties, asin Illinois and Massachusetts 
the statutes of those States were held not to make void 
the transfer as between the original parties where 
there had been no record of the transfer made. In- 
deed the other statute, that the transfer shall not be 
valid, etc., is stronger against the sufficiency of the 
assignment which is not entered upon the books. The 
decisions which give the attaching creditor priority 
are founded not only on the explicit language of the 
statute, but upon sound principle. They recognize 
the policy of the law to be that a creditor who attaches 
shall know whether he is securing alien at the time 
he levies his writ. The officer must not make an ex- 
cessive levy. This principle is incorporated into the 
statute law of nearly every jurisdiction. Now if the 
creditor cannot determine at the very time he at- 
taches the stock whether the defendant is the owner 
of it, then he can never tell whether it will be safe for 
him to levy on more property or not. If the stock be- 
longs to the defendant and is sufficient in value to pay 
the plaintiff's claim, he is liable, if he makes a further 
levy. Ifon the other hand, fearing this liability and 
essaying to avoid it, he abstains from making any fur- 
ther levy, he may find that he has levied on nothing if 
the unrecorded transfer is valid as against him, be- 
cause his debtor had sold the stock prior to the levy. 
This places him between ‘‘ Calabria and the hoarse 
Trinacrian shore.’”’ The reasoning of the court in 
Fort Madison Lumber Co. v. Batavian Bank, 82 N. W. 
Rep. 336, is in this line, the court saying: ‘‘ In support 
of the conclusion which we have reached, that the stat- 
ute in question was designed in part for the benefit of 
attaching creditors we will refer to another provision 
of the statute. The sheriff must as nearly as the cir- 
cumstances will permit, levy upon property fifty per 
cent greater in value than the amount of the debt as 
sworn to. Code, §2954. Now if the construction con- 
tended for by the appellee is correct, the attaching 
creditor aud sheriff proceeding strictly according to 
law in attaching stock, and exhausting their ability to 
secure the debt by such attachment, cannot know 
whether any security at all has been obtained. The 
certificate holder may keep himself concealed until 
the very moment when the stock is offered for sale on 
execution, and it is sufficient if he then appear and 
give notice of his claim. We cannot think that the 
statute was designed to admit such a result. We may 
say indeed that the very mode of attaching stock pro- 
vided by statute seems to be a legislative construction 
of the statute in question.”’ 
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But there are decisions which hold that the attach- 
ing or execution creditor gets no lien as against an un- 
recorded trausfer. Newbery v. Detroit and Lake Supe- 
rior lron Co., 17 Mich. 141; Cormick v. Richards, 3 Lea 
(Tenn.), 1; Merchants’ Bank v. Richards, 6 Mo. App.454; 
and see Geyer v. Western Ins. Co., 3 Pitts. 41. The court 
was divided in State Ins. Co. v. Sawe, 2 Tenn. Ch. 507. 
The California cases seem to be overturned. People v. 
Elmore, 35 Cal. 655. 

All the cases seem to agree, with a single exception, 
that where the attaching creditor has notice of the 
transfer he secures no lien, although the books are si- 
lent as to thetransfer. Black v. Zacharie, 3 How. 483; 
Van Hise v. Merchants’ Nat. Bank (Dak.), 33 N. W. 
Rep. 897; Bridgewater Iron Co. v. Tissberger, 6 Sup. 
Ct. Rep. 241; and see cases cited above. 

In Black v. Zacharie, 3 How. 513, the court said: 
“ The question is not here whether the legalinterest in 
the stock passed by the assignment before a transfer 
of the stock uponthe books of the corporation; but 
whether the equitable interest therein as contradis- 
tinguished from the legal interest did not pass to and 
vest in the assignee by the law of Louisiana so as to 
oust theright of any creditor with full notice of the as- 
signment from divesting the title of the assignee by a 
subsequent attachment thereof as the property of the 
debtor. * * * In respect to the Gas-Light and 
Banking Company the interest in the stock had been 
transferred to the Bank of South Carolinaasa pledge; 
and the letter of attorney was given to perfect the 
equitable title into the legal title by actual transfer 
upon the books of the corporation; but subject to that 
pledge the equity was, with the consent of the Bank 
of South Carolina, vested in the assignee under the 
assigument; so that each case presented the same gen- 
eral question as to the validity of the equitable title by 
the law of Louisiana against attaching creditors hav- 
ing full knowledge of the equity. Out of Louisiana we 
believe that no such question could possibly arise; 
for courts of law as well as courts of equity are con- 
stantly, in all States where the comnion law prevails, 
in the habit of holding a prior assignment of the 
equitable interest in stock as superseding the right of 
attaching creditors who attach the same with full 
knowledge of the assignment.” 

Inre Murphy, 8N. W. Rep. 573, contains a dictwm 
that gives the attaching creditor priority, although he 
has notice of a prior transfer of the stock. This of 
course is under a statute which provides that the 
transfer shall not be valid except between the parties 
where it is not entered on the corporate books. Say 
the court: ‘‘And it is equally clear to us that all trans- 
fers of shares not so entered are invalid as to attaching 
or execution creditors of the assignor as well as to the 
corporation, and to subsequent purchasers in good 
faith, and indeed as to all persons interested, except 
the parties tosuch transfers. All transfers not so en- 
tered on the books of the corporation are absolutely 
void, not because they are without notice or fraudulent 
in law or fact; but because they are made so void: by 
the statute.’’ But it did not appearin this case that 
the execution creditor had any notice of the transfer 
at the time he levied his execution. Where the stat- 
ute does expressly provide that the transfer can be 
made only by anentry on the books, and where it does 
not declare the transfer invalid if not so made; but 
merely enacts, as does the United States Banking Law, 
that the stock shall be transferred on the books of the 
corporation in such manner as it by its by-laws shall 
specify, the question whether the attaching creditor, 
who hasno notice of an unrecorded transfer, secures 
priority is more difficult. There is not much authority 
onthe point. The question is not settled; but on 
principle there would seem to be only one answer that 
can begiven. The creditor’s levy is paramount. All 


of the legislation in this country touching the seizure 
of stock by attachment or execution is in one direc- 
tion. The levy is made, not by taking from the 
debtor his certificate; but by demanding from the cor- 
poration a certificate as to the stock owned by the 
debtor in the corporation, and theu serving notice on 
the corporation that that stock is levied upon, giving 
the corporation a copy of the writ. The law thus 
plainly contemplates that the creditor shall be gov- 
erned by the books in making his levy. Whatever 
they show belonging tothe debtor he can seize. He 
has access to them through the statute, which makes 
it the duty of the corporation to give him a certificate 
as to the stock in the corporation owned by the debtor. 
That the law intends that the record shall control is 
clear from the provision generally found in the differ- 
ent States that the purchaser of the stock at the exe- 
cution sale is on production of the certificate of sale 
issued to him by the officer making the sale, entitled 
to all the rights and privileges of stockholder without 
his being compelled to produce and surrender up the 
original certificate, as is the case whenever a sale is 
made by a stockholder himself, and the purchaser de- 
sires to have an entry of the transfer made on the 
books. He must always produce for cancellation the 
certificate held by his vendor. This he need not do 
where he has bought under execution, because the rec- 
ord shows that the debtor, as whose property the stock 
was sold, was the owner at the time of the levy, and 
no matter where the certificate may be or when it 
may have been transferred, the record is to control. 
There is therefore no occasion for requiring the certifi- 
cate to be surrendered. Another consideration leads 
to this construction of the statute. It has always been 
the policy of the law to require an actual delivery of 
personal property in order to make valid as to cred- 
itorsa transfer thereof. 

It is true that in some, perhaps in a majority, of the 
cases the failure to deliver possession raises merely a 
rebutable presumption of fraud. But such was not 
the original doctrine, and in many States it has 
been modified, and in alarge number it has been ex- 
pressly enacted that the transfer is void as to cred- 
itors unless accompanied by an actual delivery, etc. 
The policy that dictates this rule is the prevention of 
perjury and fraud by removing the temptation to 
commit them. Now stock is not susceptible of open, 
notorious delivery. In some cases there are no certifi- 
cates, and therefore nothing to deliver. Where there 
are certificates there is nothing to deliver the delivery 
of which can be seen by the public. It is easy to ante- 
date the delivery of a certificate of stock by perjury. 
Its delivery is silentand unseen. No one but the par- 
ties can know of it. It being the policy of the law to 
prevent perjury and fraud by requiring as to creditors 
some public or quasi public act to evidence a transfer, 
can there be any doubt as to the spirit of the statute 
providing for a public or quasi public record of a trans- 
fer of property of such a nature that its actual trans- 
fer can be known tothe world in no other way? The 
spirit of such legislation is to remove the temptation 
to commit perjury by swearing to an assignment after 
the stock has been attached which never was made. 
This construction is demanded particularly when the 
character and extent and easy disposition of this kind of 
property are considered. Better to repeal the statute 
requiring an actual delivery and give the statute pro- 
viding for transfer of stock on the books of the 
corporation this construction, for the false swearing 
to make out title to chattels infraud of creditors will 
be as nothing when contrasted with the false swear- 
ing that will ante-date a sale of the stock back of the 
creditor’s seizure. Moreover suppose such transfer is 
fraudulent, how can the creditor ever fasten upon it 
to attack the validity of the assignment. If he se- 
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cures no lien as against the record-owner, it will be 
impossible for him to follow it and ascertain where it 
is at any particular moment in order to test the ques- 
tion, for it may fly from hand to hand. 

The language of thecourt iu Fort Madison Lumber 
Co. v. Batavian Bank, 32 N. W. Rep. 336, is pertinent 
inthis connection. ‘*Stock in an incorporated com- 
pany is personal property. Transfers of personal prop- 
erty, to be valid as against attaching creditors, should 
be attended by a visible change of possession, or else 
evidence of the transfer should be spread upon a pub- 
licrecord. We have an express provision of statute 
for property where a visible change of possession can 
be made. In the case of stock in an incorporated 
company no visible change of possession can be made. 
Stock is a share in the interests and rights of the cor- 
poration. Certificates are mere evidence. They may 
never be issued. It is not essential that they should 
be. When issued they are merely for convenience. 
The object of the imperative provision that transfers 
of stock shall be recorded unquestionably is that the 
ownership may be made apparent.” This view is 
taken in Colt v. Ives, 31 Conn. 25; S. C., 81 Am. Dee. 
161. In this case the parties had made diligent efforts 
to procure a transfer on the books at the time of the 
attachment, and the court held that this was sufficient 
to protect the transferee. But it appears in the case 
that the officer, when he made the levy under the at- 
tachment, was notified of the unrecorded transfer. If 
this was notice to the attaching creditors, and it would 
seem that it was, then the decision is sound, although 
the reason given fur it may be unsound. The language 
of the court however would include a case where the 
attaching creditor had no notice. ‘‘ But the respond- 
ents claim that so long as this bare legal title re- 
mained, with no knowledge on the part of his creditors 
that he had made the assigninent, it was open to their 
attachments as his to the same extent as before the as- 
sigument. We think this too broad a claim.” 

In the Federal courts the decisions appear to incline 
to the view that as to stock in national banks an unre- 
corded trausfer is good as against an attaching cred- 
itor. Scolt v. Pequonunock Nat. Bank, 15 Fed. Rep. 
494; Continental Nat. Bank v. Eliot Nat. Bank, 7 id. 
369; Hazard v. National Ex. Bank, 26 id. 94. 

The last case is a direct authority against the attach- 
ing creditor; but its force is much weakened by the 
fact that the court cites as sustaining its views the case 
of Bank v. Lanier, 11 Wall. 369. This is true of the 
casein? Fed. Rep. It cites the same decision in the 
national Supreme Court as conclusive. Now Bank v. 
Lanier holds nothing of the kind. The bank washed 
liable in that case for permitting to be made a trzns- 
fer of stock without requiring the certificate to be 
surrendered, the stock being transferred to parties 
who purchased in good faith and for value from the 
holder of the certificate. The court ruled that by the 
very terms of the certificate the bank agreed that it 
would transfer the stock on the books only on surren- 
der of the certificate. The court said: ‘*‘ If we assume 
that the certificates in question are not different from 
those in general use by corporations and the assump- 
tion is a safe one, it is easy to see why investments of 
this character are sought after and relied upon. No 
better form could be adopted to assure the purchaser 
that he can buy with safety. He is told under the 
seal of the corporation that the shareholder is entitled 
to so much stock, which can be transferred on the 
books of the corporation, in person or by attorney, 
when the certificates are surrendered, but not other- 
wise. Thisis anotification to all persons interested to 
know, that whoever in good faith buysthe stock and 
produces to thecorporation the certificates regularly 
assigned with power to transfer, is entitled to have 
_the stock transferred to him. And the notification 


goes further, for it assures the holder that the corpo- 
ration will not transfer the stock to any one not in 
possession of the certificates.” 

The argument by which the court in the case of 7 
Fed. Rep. reaches the conclusion that this decision is 
final on the question is most extraordinary. The court 
remarked: ‘‘In Bank v. Lanier, 11 Wall. 3869, a na- 
tional bank was required to make good to the holder 
of an unrecorded certificate the value of his shares, al- 
though they had been transferred on the books to a 
subsequent purchaser for value. That purchaser, to be 
sure, was not before the court, but if his title was bet- 
ter than that of the plaintiff, the bank was justified in 
transferring the shares, and would have had a perfect 
defense. If a purchaser for value could not bold 
against the holder of the unrecorded certificate, so a 
fortiori of an attaching creditor.” 

The reasoning of the court is that the purchaser was 
one for value before the bank had done any thing to 
make himsuch. This isnot the fact. The purchaser 
of the stock was not innocent for the reason that he 
did not obtain possession of the certificates. But the 
bank in violation of its agreement not to transfer ex- 
cept on production of the certificate, made hima bona 
fide purchaser by allowing a transfer to be made on 
the books without requiring production of the certifi- 
cates. Insuch acase the purchaser has a right to as- 
sume that there were no certificates, or that they have 
already been surrendered. New York & N. H. R. Co. 
v. Schuyler, 34 N. Y. 80-80. 

Before the transfer he could not claim to be an in- 
nocent purchaser. His failure to secure the certifi- 
cate was notice to him that it was outstanding, and 
might be owned by a third person. But when the 
bank permitted the transfer to be made without sur- 
render of it, he then had aright to assume that there 
never was any certificate, or that it had been duly 
cancelled. The bank therefore in violation of its 
agreement made himabona fide purchaser and gave 
him the paramount title by making the transfer. 

There is another view of this case equally fatal to 
its being considered any authority on this question. 
The court did not necessarily hold that the subsequent 
purchaser got no title for the simple reason that the 
plaintiffs who were allowed to recover were the subse- 
quent purchasers, and not the person who was not be- | 
fore the court, asthe judge assumed in the case in 7 
Fed. Rep. The national Supreme Court gave judg- 
ment for these subsequent purchasers, and therefore 
according to the reasoning in this case necessarily held 
their title the better. But the truth is the court ex- 
pressly refrained from passing on this question at all. 
They say: “Andin considering this question we are 
relieved of any necessity of deciding between conflicting 
equities, for this suit does not seek to disturb the title 
of the adverse purchasers to the specific stock. It 
leaves them in possession of the property, and under, 
takes to subject the bank to damages for refusing to 
trausfer the stock to the defendants in error.” 


Guy C. H. CoRLIss. 
GRAND ForRKS, DAKOTA. 


—————— ee 


CONSTITUTIONAL LAW—RAILROAD COM- 
PANIES—FENCES. 


UNITED STATES SUPREME COURT, JAN. 1%, 1889. 


MINNEAPOLIS’ S. L. Ry. Co. v. BECKWITH.* 


Section 1289 of the Code of Iowa provides that any railway 
company that fails to fence its road, where the right to 
fence exists, shall be liable to the owner of any stock 
killed or injured by reason of the want of such fence for 
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the value of the property or damage caused, unless the 
same was caused by the willful act of the owner ; and that 
if the railway company neglects to pay the value or dam- 
age within thirty days after the notice of loss, the owner 
shall be entitled to recover double the value of the stock 
killed or damages caused thereto. Held, constitutional. 

N error to the Circuit Court of Kossuth county, State 
of Iowa. 

Eppa Hunton, for plaintiff in error. 


Frevp, J. Thiscase comes before us from the Cir- 
cuit Court of Kossuth county, Lowa, the highest court 
of that State in which the controversy between the 
parties could be determined. Rev. Stat., § 709. It 
was an action for the value of three hogs run over and 
killed by the engine and cars of the Minneapolis & St. 
Louis Railway Company, a corporation existing under 
the laws of Minnesota and Iowa, and operating a rail- 
road in the latter State. The killing was at a point 
where the defendant had the right to fence its road. 
The action was brought before a justice of the peace 
of Kossuth county. Proof having been made of the 
killing of the animals, and of their value, and that no- 
tice of the fact, with affidavit ofthe injury, had been 
served upon an officer of the company in the county 

where the injury was committed more than thirty 
days before the commencement of the action, the jus- 
tice gave judgment for the plaintiffs against the com- 
pany for $24, double the proved value of the animals. 
The case was then removed to the Circuit Court of 
Kossuth county, where the judgment was affirmed. 
To review this latter judgment the case is brought 
bere on writ of error. 

The judgment rendered by the justice was author- 
ized by section 1289 of the Code of Iowa, which is as 
follows: “Any corporation operating a railway that 
fails to fence the same against live stock running at 
large at all points where such right to fence exists 
shall be liable to the owner of any such stock injured 
or killed by reason of the want of such fence for the 
value of the property or damage caused, unless the 
same was occasioned by the willful act of the owner or 
his agent; and in order to recover, it shall only be 
necessary for the owner to prove the injury or destruc- 
tion of his property; and if such corporation neglects 
to pay the value of or damage done to such stock within 
thirty days after notice in writing, accompanied by an 
affidavit of such injury or destruction, has been served 
on any Officer, station or ticket agent employea in the 
management of the business of the corporation in the 
county where the injury complained of was commit- 
ted, such owner shall be entitled to recover double the 
value of the stock killed or damages caused thereto.”’ 

_ The validity of this law was assailed in the State court 
and is assailed here, as being’in conflict with the first 
section of the fourteenth amendment of the Constitu- 
tion of the United States, in that it deprives the rail- 
way company of property without due process of law, 
so fdr as it allows a recovery of double the value of the 
animals killed by its trains; and in that it denies to 
the company the equal protection of the laws by sub- 
jecting it to a different liability for injuries commit- 
ted by it from that to which all other persons are sub- 
jected. 

It is contended by counsel as the basis of his argu- 
ment, and we admit the soundness of his position that 
corporations are persons within the meaning of the 
clause in question. It was so held in Sunta Clara Co. v. 
Railroad Ce., 118 U. S. 394, 396, and the doctrine was 
reasserted in Mining Co. v. Pennsylvania, 125 id. 181, 
189. We admit also, as contended by him, that cor- 
porations can invoke the benefits of provisions of the 
Constitution and laws which guarantee to persons the 
enjoyment of property or afford to them the means 
for its protection, or prohibit legislation injuriously 
affecting it. 


We will consider the objections of the railway com- 
pany in the reverse order in which they are stated by 
counsel. And first, as to the alleged conflict of the 
law of lowa with the clause of the fourteenth amend- 
ment ordaining that no State shall deny to any person 
within its jurisdiction the equal protection of the laws. 
That clause does undoubtedly prohibit discriminating 
and partial legislation by any State in favor of partic- 
ular persons as against others in like condition. 
Equality of protection implies, not merely equal ac- 
cessibility to the courts for the prevention or redress 
of wrongs and the enforcement of rights, but equal 
exemption with others in like condition from charges 
and liabilities of every kind. But the clause does not 
limit, nor was it designed to limit, the subjects upon 
which the police power of the State may be exerted. 
The State can now, as before, prescribe regulations for 
the health, good order and safety of society, and 
adopt such measures as will advance its interests and 
prosperity. And to accomplish this end special legis- 
lation must be resorted to in numerous cases, provid- 
ing against accidents, disease and danger in the va- 
ried forms in which they may come. The nature and 
extent of such legislation will necessarily depend upon 
the judgment of the Legislature as to the security 
needed by society. When the calling, profession or 
business of parties is unattended with danger to 
others, little legislation will be necessary respecting it. 
Thus in the purchase and sale of most articles of gen- 
eral use, persons may be left to exercise their own 
good sense and judgment; but when the calling or 
profession or business is attended with danger, or re- 
quires a certain degree of scientific knowledge upon 
which others must rely, then legislation properly steps 
in to impose conditions upon its exercise. Thus if 
oneis engaged in the manufacture or sale of explosive 
or imflammable articles, or in the preparation or sale 
of medicinal drugs, legislation for the security of so- 
ciety may prescribe the terms on which he will be per- 
mitted to carry on the business, and the liabilities he 
will incur from neglect of them. 

The concluding clause of the first section of the 
fourteenth amendment simply requires that such leg- 
islation shall treat alike all persons brought under 
subjection to it. The equal protection of the law is 
afforded when this is accomplished. Such has been 
the ruling of this court in numerous instances where 
that clause has been invoked against legislation sup- 
posed to be in conflict with it. Thus in Barbier v. 
Connolly, 113 U. 8. 27, it was objected that a munici- 
pal ordinance of San Francisco, prohibiting washing 
and ironing in public laundries within certain desig- 
nated limits of the city between the hours of 10 at 
night and 6in the morning, wasin conflict with that 
amendment, in that it discriminated between laborers - 
engaged in the laundry business and those engaged in 
other kinds of business, and between laborers em- 
ployed between the designated limits and those with- 
out them. But the court held that the provision was 
merely a police regulation; thatit might be a neces- 
sary measure of protection in a city composed largely 
of wooden buildings, like San Francisco, that occupa- 
tions in which fires are constantly required should 
cease during certain hours at night, and of the neces- 
sity of such a regulation that municipal body was the 
exclusive judge; that the same authority. which di- 
rects the cessation of labor must necessarily prescribe 
the limits within which it shall be enforced, as it does 
the limits within which wooden buildings must not be 
constructed; and that restrictions of this kind, 
though necessarily special in character, do not fur- 
nish ground of complaint if they operate alike upon all 
persons or property under the same circumstances and 
conditions. ‘‘ Class legislation,’’ said the court, ‘‘ dis- 
criminating against some and favoring others, is probib- 
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ited; but legislation, which in carrying out a public 
purpose, is limited in its application, if within the 
sphere of its operation it affects alike all persons simi- 
larly situated, is not within the amendment.”’ 

In Soon Hing v. Crowley, 113 U. S. 708, an objection 
was takento a similar ordinance of San Francisco 
that it made an unwarrantable discrimination against 
persons engaged in the laundry business, because per- 
sous in other kinds of business were not required to 
cease from Jabor during the same hours at night. But 
the court said there may be no risks attending the 
business of others, certainly not as great as where fires 
are constantly required; and that specific regulations 
for one kind of business,which may be necessary for the 
protection of the public, can never be the just ground 
of complaint, because like restrictions are not imposed 
upon business of a different kind. ‘‘The discrimina- 
tions, which are open to objection,” the court added, 
‘‘are those where persons engaged in the same busi- 
ness are subjected to different restrictions, or are held 
entitled to different privileges under the same condi- 
tions. It is only then thatthe discrimination can be 
said to impair that equal right which all can claim in 
the enforcement of the law.” 

In Railway Co. v. Humes, 115 U.S. 512, a statute of 
Missouri requiring every railroad corporation within 
it to erect and maintain fences and cattle-guards on 
the sides of its roads, where the same passed through, 
along or adjoining inclosed or cultivated fields, or un- 
inclosed lands, and if it did not, making it liable in 
double the amount of damages to animals caused 
thereby, was assailed as in conflict with the fourteenth 
amendment on the same grounds urged in the present 
case, namely, that it deprived the defendant of prop- 
erty without due process of law, so far as it allowed a 
recovery of damages for stock killed or injured in ex- 
cess of its value, and also that it denied to the defend- 
ant the equal protection of the laws, by imposing upon 
it aliability forinjuries committed which was not im- 
posed upon other persons. But the court said that 
authority for requiring railroads to erect fences on the 
sides of their roads, so as to keep horses, cattle and 
other animals from going upon them, was found in 
the general police power of the State to provide against 
accidents to life and property in any business or em- 
ployment, whether under the charge of private per- 
sons or of corporations; that in few instances could 
that power be more wisely or beneficially exercised 


than in compelling railroad corporations to inclose 


their roads with fences, having gates at crossings, and 
cattle-guards; that they are absolutely essential to 
give protection against accidents in thickly-settled 
portions ofthe country; that the omission to erect 
and maintain them, in the face of the law, would 
justly be deemed gross negligence; and that if injuries 
to property are committed, something beyond com- 
pensatory damages might be awarded in punishment 
of it. 

Referring to the rule which prevails of allowing jur- 
ies to assess exemplary or punitive damages where 
injuries have resulted from neglect of duties, the court 
said: *‘ The statutes of nearly every State of the Union 
provide for the increase of damages where the injury 
complained of results from the neglect of duties im- 
posed for the better security of lifeand property, and 
make that increase in many cases double, in some cases 
treble, and even quadruple, the actual damages. And 
experience favors this legislation as the most efficient 
mode of preventing, with the least inconvenience, the 
commission of injuries. The decisions of the highest 
courts have affirmed the validity of such legislation. 
Theinjury actually received is often so small that in 
many cases no effort would be made by the sufferer to 
obtain redress if the private interest were not sup- 
ported by the imposition of punitive damages.” 





And as to the objection that the statute of Missouri 
denied to the defendant the equal protection of the 
laws, the court said that it made no discrimination 
against any railroad company in its requirement; that 
each company was subject to the same Jiabilities, and 
from each the same security was exacted by the erec- 
tion of fences, gates and cattle-guards, when its road 
passed through, along or adjoining inclosed or culti- 
vated fields or uninclosed lands; and that there was 
no evasion of the rule of equality where all companies 
are subjected to the same duties and liabilities under 
similar circumstances. 

In Railway Co. v. Mackey, 127 U.S. 205, a statute of 
Kansas providing that ‘‘every railroad company doing 
business in that State should be liable for all damages 
done to any employee of such company in consequence 
of any negligence of its agents, or by any mismanage- 
ment of its engineers or other employees, to any per- 
son sustaining such damage,’’ was assailed on the 
ground that it was in conflict with the fourteenth 
amendment to the Constitution, in that it deprived 
the company of its property without due process of 
law, and denied to it the equal protection of the laws. 
In support of the first position the company referred 
to the rule of law that prevailed previously in Kansas 
and some other States exempting from Liability an em- 
ployer for injuries to employees caused by the incom- 
petency or negligence of a fellow-servant, and con- 
tended that the law of Kansas in creating, on the part 
of the railroad company, a liability in such cases not 
previously existing, in the enforcement of which their 
property might be taken, authorized the taking of 
property without due process of law, and imposed a 
special liability upon railway companies that was not 
imposed upon other persons, aud thus denied to the 
former the equal protection of the laws. But the court 
auswered that the law in question applied only to in- 
juries subsequently committed, and that it would not 
be contended that the State could not prescribe the 
liabilities under which corporations created by its laws 
should conduct. their business in the future, where no 
limitation was placed upon its power in that respect 
by their charters; that whatever hardship or injustice 
there might be in any law thus applicable to the fu- 
ture must be remedied by legislative enactment; that 
the objection that the railroad company was denied 
the equal protection of the laws rested upon the the- 
ory that legislation special in its character was within 
the constitutional inhibition, but that so far from 
such being the fact, the greater part of all legislation 
was special, either in the objects sought to be attained 
by it orin the extent of its application; that when 
such legislation applied to particular bodies or asso- 
ciations, imposing upon them additional liabilities, it 
was not open to the objection that it denied to them 
the equal protection of the laws, if all persons brought 
under its influence were treated alike under the same 
conditions; that the hazardous character of the busi- 
ness of operating a railway called for special legisla- 
tion, with respect torailroad corporations, having for 
its object the protection of their employees as well as 
the safety of the public, which was not required by the 
business of other corporations not subject to similar 
dangers to their employees; and that the Jegislation in 
question met a particular necessity, and all railroad 
corporations without distinction were subject to the 
same liabilities. 

From these adjudications it is evident that the 
fourteenth amendment does not limit the subjects in 
relation to which the police power of the State may be 
exercised for the protection of its citizens. That this 
power should be applied to railroad companies is rea- 
sonable and just. The tremendous force brought into 
action in running railway cars renders it absolutely 
essential that every precaution should be taken against 


THE ALBANY LAW JOURNAL. 


169 








accident by collision, not only with other trains, but 
with animals. A collision with animals may be at- 
tended with more serious injury than their destruc- 
tion; it may derail the cars and cause the death or 
serious injury of passengers. Where these companies 
have the right to fence in their tracks, and thus se- 
cure their roads from cattle going upon them, it would 
seem to be a wise precaution on their part to put up 
such guards against accidents at places where cattle 
are allowed to roam atlarge. The statute of Iowa, in 
fixing an absolute liability upon them for injuries to 
cattle committed in the operation of their roads by 
reason of the want of such guards, would seem to 
treat this precaution asaduty. It is true that by the 
common law the owner of Jand was not compelled to 
inclose it,so as to prevent the cattle of others from 
coming upon it, and it may be that in the absence of 
legislation on the subject a railway corporation is not 
required to fence its railway, the common law as to 
inclosing one’s land having been established long be- 
fore railways were known. But the obligation of the 
defendant railway company to use reasonable means 
to keep its track clear, so as to insure safety in the 
movement of its trains, is plainly implied by the stat- 
ute of Iowa, which also indicates that the putting up 
of fences would be such reasonable means of safety. 
If therefore the company omits those means, the omis- 
sion may well be regarded as evidence of such culpable 
negligence as to justify punitive damages where in- 
jury is committed; and if punitive damages in such 
cases may be given the Legislature may prescribe the 
extent to which juries may go in awarding them. 

The law of Iowa under consideration is less open to 
objection than that of Missouri, which was sustained 
in the case cited above. There double damages could 
be claimed by the owner whenever his cattle had 
strayed upon the track of the railway company for 
want of fences on its sides, and had been killed or in- 
jured by the railway trains. Here such damages can 
be claimed for like injuries to cattle only where the 
company has received notice and affidavit of the in- 
jury committed thirty days before the commence- 
ment of the action, and has persisted in refusing to 
pay for the value of the property destroyed or the 
damage caused. There must be not merely negligence 
of the company in not providing guards against acci- 
dents of this kind, but also its refusal to respond for 
the actual damage suffered. Without the additional 
amount allowed there would be few instances of prose- 
cutions of railroad companies where the value of the 
animals killed or injured by them is small, as in this 
case; the cost of the proceeding would only augment 
the loss of the injured party. As said in the Missouri 
case cited: ‘‘The injury actually received is often so 
small that in many cases no effort would be made by 
the sufferer to obtain redress, if the private interest 
were not supported by the imposition of punitive 
damages.’’ 

The legislation in question has been sustained in 
numerous instances by the Supreme Court of Iowa. 
In Welsh v. Railroad Co., 53 Iowa, 632, which was an 
action to recover double the value of a horse alleged to 
have been killed by one of the defendant’s engines at 
a point where it had the right to fence the road, the 
court below instructed the jury that it was the duty of 
the company to fence its road against live stock run- 
ning at large at all points where such right to fence 
existed; and it was objected to this instruction that 
no such duty existed, upon which the Supreme Court 
of the State, to which the case was taken, said: ‘‘While 
it is true the statute does not impose an abstract duty 
or obligation upon railroad companies to fence their 
roads, yet as to live stock running at large a failure to 
fence fixes an absolute liability for injuries occurring 
in the operation of the road by reason of the want of 


such fence. The corporation owes a duty to the 
owners of live sto¢k running at large either to fence 
its road or to pay for injuries resulting from the neg- 
lect to fence.”’ 

And in Bennett v. Railway Co., 61 Iowa, 355, the 
Same court said: ‘‘ We think the only proper construc- 
tion of the statute is, that in order to escape liability, 
the company must not only fence, but keep the road 
sufficiently fenced; and this has been more than ounce 
ruled.”’ 

As it is thus the duty of the railway company to 


keep its track free from animals, its neglect to do so, 


by adopting the most reasonable means for that pur- 
pose—the fencing of its roadway, as indicated by the 
statute of Iowa—justly subjects it, as already stated, 
to punitive damages, where injuries are committed by 
reason of such neglect. The imposition of punitive or 
exemplary damages in such cases cannot be opposed as 
in conflict with the prohibition against the depriva- 
tion of property without due process of law. It is only 
one mode of imposinga penalty for the violation of 
duty, and its propriety and legality have been recog- 
yhized, as stated in Day v. Woodworth, 13 How. 368, 371, 
by repeated judicial decisions for more than acentury. 
Its authorization by the law in question to the extent 
of doubling the value of the property destroyed, or of 
the damage caused, upon refusal of the railway com- 
pany, for thirty days after notice of the injury com- 
mitted, to pay the actual value of the property or act- 
ual damage, cannot therefore be justly assailed as in- 
fringing upon the fourteenth amendment to the Con- 
stitution of the United States. 
Judgment affirmed. 
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STATE v. CARROLL. 


The General Statutes of South Carolina, section 2589, pro- 
vide that ‘‘ adultery is the living together and carnal in- 
tercourse with each other, or habitual] carnal intercourse 
with each other, without living together. of a man and 
woman, when eitheris lawfully married to some other 
person.’’ Held, that the omission of the words ‘‘ without 
living together ”’ did not vitiate an indictment under this 
act. 

Ou the trial of an indictment under said act, the court prop- 
erly charged that to constitute the offense the carnal in- 
tercourse must be habitual—‘' that is, frequent; occa- 
sional acts will not be sufficient ’\—leaving to the jury how © 
frequently it must be committed to make it ‘* habitual.” 

The defendant could be tried alone for the offense, although 
jointly indicted with the woman. 

Resolutions passed by citizens at a public meeting, demand- 
ing that defendant leave the town within a prescribed 
time on pain of an indictment for adultery, and defend- 
ant’s reply by letter, pledging himself to abandon all con- 
nection with the woman, were admissible in evidence, it 
not appearing that the letter was extorted from defend- 
ant by duress. 


PPEAL from General Sessions Circuit Court of 
Orangeburg county; J. J. Norton, P. J. 
Daniel J. Carroll was indicted and convicted of adul- 
tery, and appeals from the judgment of conviction. 


Izlar & Glaze, for appellant. 
W. St. Julien Jervey, for State. 


McIver, J. The appellant was indicted jointly with 
one Laura Smoak for adultery, the charge in the in- 
dictment being ‘* that the said Daniel J. Carroll and 
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Laura Smoak * * * did unlawfully and habitually 
have carnal intercourse with each other, he, the said 
Daniel J. Carroll, being then and there a married man, 
and she, the said Laura Smoak, then and there being 
unmarried,’’ etc. At the call of the case the solicitor 
aunounced that the defendant Laura Smoak not hay- 
ing been arrested, he would proceed with the trial of 
Carroll. Counsel for appellant objected, unless both 
defendants were put on trial, the offense being joint, 
and the two being jointly indicted. The objection was 
overruled, and the court proceeded with the trial of 
appellant alone. 

It seems that a number of the citizens of St. Mat- 
thews, where appellant resided, impressed with the 
belief that he was practicing adultery with said Laura 
Smoak, assembled in public meeting, and passed reso- 
lutions, which are set out in the record, demanding 
that appellant leave the town of St. Matthews within 
a prescribed time, on pain of an indictment for adul- 
tery, and such further action as might be deemed 
necessary. These resolutions, signed by forty-one citi- 
zens, were communicated to the appellant, who replied 
by letter, likewise set out in the record, in which he 
pledged himself to abandon, at once and forever, all 
connection with Laura Smoak. Among other evidence 
offered at the trial these resolutions were offered, and 
the appellant objected, and the objection was over- 
ruled by the court in these words: ‘‘Not on the ground 
that the facts stated in the resolutions would thereby 
be put in evidence, but because they contain a charge 
of adultery against the defendant, and defendant’s re- 
ply could only be known when the precise nature of 
the charge appeared; and when the charge was in 
writing the rules of evidence ordinarily required the 
production of the writing.’’ The solicitor however 
seeming impressed by defendant’s objection, did not 
then put the resolutions in evidence. 

At a subsequent stage of the case appellant’s letter 
in reply to the resolutions was offered in evidence by 
the solicitor, which, upon objection on the part of the 
defense, was ruled admissible, the court saying: ‘‘In 
order to constitute duress, the party must be either 
under arrest, or some language must be used to induce 
him to believe that it would be better for him to con- 
fess, or he must be in such immediate danger of im- 
prisonment—that being the ground of duress—that he 
is presumed in law not to be a free agent. Here there 
was no immediate danger of arrest, neither was the 
party under arrest.’’?’ What then occurred, as stated 
in the ‘‘ case’’ as settled by the circuit judge, is as fol- 
lows: ‘‘The letter was then put in evidence; where- 
upon counsel for defendant requested the solicitor to 
put in also the resolutions to which the letter was an 
answer, which wasdone; no objection made.”’ Inthe 
. argument here the counsel for appellant, while very 
properly recognizing the fact that he is bound by the 
‘*case’’ as settled by the circuit judge, insisted, in 
justice to himself, that he is incorrectly represented 
as requesting that the resolutions be offered in evi- 
dence, and we can very well understand how this may 
be so. But as will be seen, under the view which we 
take, it makes no difference which version of what oc- 
curred is the correct one. 

At the close of the testimony the case was submitted 
to the jury under the charge of the circuit judge, and 
a verdict of guilty having been rendered, defendant, 
upon the minutes, moved for a new trial and in arrest 
of judgment, which motions were refused, and the de- 
fendant was sentenced to pay a fine of $200, or be im- 
prisoned in the State penitentiary at hard labor for 
the period of six months. Thereupon defendant ap- 
peals upon the several grounds set out in the record. 

The first ground imputes error to the circuit judge 
in refusing to charge as follows: ‘* That to establish the 
crime of adultery, where the parties are not charged 


4 


as living together, the testimony must satisfy the jury 
beyond a reasonable doubt that the criminal inter- 
course was habitual; that is, frequent. Occasional 
acts will not be sufficient.’’ In response to this re- 
quest the circuit judge said: ‘‘ I charge you that is the 
law, except that I decline to charge you what 
‘habitual’ is. I charge you that itis not occasional, 
but how frequently it must be committed to make it 
habitual I leave to your discretion. I am not prepared 
to say how often the act must have been committed, 
nor how nearly together those acts must occur, in or- 
der to constitute habitual carnal intercourse. That is 


for you. I charge you that it is not occasional, but 
habitual. With that modification I charge you that 
request.”’ 


From this statement it seems to us quite clear that 
the circuit judge did charge precisely as requested; 
that to constitute the offense charged the carnai inter- 
course must be habitual—‘‘ that is, frequent. Occa- 
sional acts will not be sufficient.’’ He adopted the 
very language of the definition of the word ‘“‘habitual,”’ 
as presented in the request—that is, frequent, not oc- 
casional. The fact that he went on to say that he 
could not undertake to tell the jury how frequent the 
acts of carnal intercourse must be, or how near to- 
gether they must occur in order to constitute habitual 
intercourse, was really no modification of the request, 
which was charged explicitly in the very language se- 
lected by the appellant. 

The second and third grounds of appeal impute er- 
ror to the circuit judge in declining to define the terms 
‘‘ habitual carnal intercourse,’’ as used in the statute, 
and leaving the interpretation of those terms to the 
jury. The language of the statute, as found in section 
2589 of the General Statutes, is as follows: “Adultery 
is the living together and carnal intercourse with each 
other, or habitual carnal intercourse with each other, 
without living together, of a man and woman, when 
either is lawfully married to some other person.’”’ Un- 
der this statute, adultery may be committed in either 
one of two ways: (1) Where a man and woman, one 
of whom is married to another person, live together in 
carnal intercourse; (2) where, not living together, 
they indulge in habitual carnal intercourse—and the 
indictment in this case falls under the second head. 
It will be observed that the statute does not under- 
take to define either the word ‘* habitual’’ or the word 
‘carnal,’ and their meanivg must be determined by 
the common sense of mankind; and, in the absence of 
any statutory definition, it would be very difficult, if 
not absolutely impossible, to define, with any greater 
precision, the terms ‘habitual carnal intercourse’’ 
than was done by the circuit judge in this case—that 
it must be frequent, and not occasional; but how fre- 
quent to make it habitual must be left to the common 
sense of the jury. What are the habits of a person 
must necessarily be a question of fact. For example, 
where the qnestion is whether a person is habitually 
intemperate, or whether he is a person of temperate | 
habits, is mainly a question of fact, and is not suscep- 
tible of being defined with precision as matter of law. 
As was said by Mr. Justice Field in J/nsurance Co. v. 
Foley, 105 U. S. 3854: ‘‘ When we speak of the habits of 
a person, we refer to his customary conduct, to pur- 
sue which he has acquired a tendency, from frequent 
repetition of the same acts;”’ but neither he nor any 
other judge, so far as we know, has ever undertaken 
to say how frequently the act in question must be re- 
peated in order to generate a habit of doing such act. 
So, in the case of State v. Hathcock, 20 S. C. 419, where 
a laborer employed in working upon the road-bed of a 
railroad, used in transporting the mail, passengers and 
freight, was indicted for failing to work on a public 
highway, and interposed as his defense the fact that 
his employment constituted a ‘justifiable excuse,”’ 
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which was overruled, this court held, that there being 
no definition of what was a justifiable excuse in such 
cases, it could not be said there was any error of law 
in the ruling below. The chief justice, in delivering 
the opinion of the court, uses this language, which it 
seems to us is applicable to the question under con- 
sideration: ‘** The difficulty in this case is that we find 
no law, either statutory or otherwise, declaring what 
facts will constitute a justifiable excuse in cases like 
these; and, consequently, we have no rule by which 
to test the facts relied on by the appellants, and to de- 
termine whether or not, as matter of law, they make 
out a justifiable excuse.’’ So here we may say that we 
find no law defining the terms ‘‘ habitual carnal inter- 
course;’’ and hence, even assuming that the circuit 
judge declined altogether to define those terms, we 
cannot say that there was any error of law in omitting 
to do that which the law had failed to furnish him any 
means of doing. 

The fourth ground of appeal imputes error to the 
circuit judge in overruling appellant’s objection to be- 
ing tried in the absence of his co-defendant, the 
offeuse being joint, and the two being jointly indicted. 
Certainly the fact that these two parties were jointly 
indicted is not sufficient to forbid the trial of one 
without the presence of the other; for this would lead 
to the extraordinary (not to use any harsher term) re- 
sult, that, where two or more persons commit any 
crime, however atrocious it may be, for which they are 
jointly indicted, the escape of one by eluding arrest 
affords absolute immunity to all the rest. The books 
however are full of cases which show that the law is 
not subject to such a reproach. 

We cannot think therefore that the distinguished 
counsel for appellant lays any stress upon the fact that 
these two parties were jointly indicted, but must sup- 
pose that he bases this ground rather upon the fact 
that the offense charged is of sucha nature as that it 
cannot be committed by one person, but must neces- 
sarily be participated in by another, and hence it is 
necessary that the two must be tried together, as 
neither one alone can commit the offense charged. 
The authorities show that this position cannot be sus- 
tained. 

In Com. v. Bakeman, 131 Mass. 577, it was held that, 
on an indictment against a man and amarried woman 
for adultery, the man alone may be convicted, al- 
though the woman was too drunk to consent to the 
intercourse, and could not therefore be convicted. If 
this beso, then, surely, either party might be tried 
alone. So in State v. Ellis, 74 Mo. 385, it was held that 
under an indictment for incest, similar in this respect 
to adultery, one party having knowledge and the other 
being ignorant of the relationship, the former may be 
convicted and the latter acquitted. 

Again, in dlonzo v. State, 15 Tex. App. 878, where the 
authorities are reviewed, it was held that where the 
parties were jointly indicted for adultery, and severed 
on the trial, the woman being tried first and acquit- 
ted, that did not operate as an acquittal of the man, 
and his plea in bar on that ground was overruled. It 
appears from the opinion in that case that there are 
two cases in North Carolina which hold the contrary, 
though the weight of authority is the other way. But 
the North Carolina cases concede that the parties may 
be tried separately. In our own State we have no au- 
thority, so far as we are informed, directly on this 
point, but we have cases which in principle, it seems 
to us, are strictly analogous. Although it requires the 
co-operation of at least three persons to commit a riot, 
yet from the case of State v. Thackam, 1 Bay, 358, fol- 
lowed by the cases of State v. Calder, 2 McCord, 462, 
State v. Jackson, 1 Spear, 13, down to the case of State 
v. Blair, 13 Rich. Law, 93, it has uniformly been held 
that a white person with two or more slaves may com- 





mit a riot, and, as the Court of General Sessions did 
not then have jurisdiction of offenses committed by 
slaves, the white man might be tried alone by that 
court. Now, if the Court of Sessions could try a white 
man alone for a riot committed with the co-operation 
of his slaves, overwhom that court had no jurisdic- 
tion on account of their status, we see no reason why 
the court in this case could not try the appellant alone, 
when it had not acquired jurisdiction of his particeps 
criminis, she never having been arrested. 

The point raised by the fifth ground of appeal is dis- 
posed of by what we have said in considering the 
fourth ground. 

The sixth and seventh grounds, which complain of 
error in receiving in evidence the resolutions of the 
public meeting, and the appellant’s letter in response 
thereto, may be considered together. Indeed, so far 
as the sixth ground is concerned, the case, as settled 
by the circuit judge, which is, of course, conclusive 
here, precludes the appellant from raising the question 
as to the admissibility of the resolutions; for it there 
appears that they were put in without objection. But, 
as the counsel for appellant seems so earnestly im- 
pressed with the conviction that injustice (uninten- 
tional, of course) has been done him in representing 
that he assented to the introduction of the resolutions 
in evidence, we will consider the questionas if the ob- 
jection had been interposed at the proper time. We 
do not suppose there can bea doubt that if the per- 
sons composing the public meeting, or some of them, 
had gone to the appellant, and verbally made to him 
the statements embodied in the resolutions, to which he 
had verbally replied in the terms of his letter, it would 
have been competent to prove what passed between 
the parties, provided the statements made by defend- 
ant were not extorted from him by something amount- 
ing to the legal idea of duress. If so, then we are un- 
able to perceive why the communications, which hap- 
pened to be in writing, should not be quite as good, if 
not better, testimony than the verbal statements. The 
question then recurs whether the letter was extorted 
from appellant by duress. The circuit judge has found 
that it was not, and we think the testimony fully sus- 
tains his finding. The appellant was not under arrest 
at the time, and none was then threatened. The par- 
ties to whom the communication was made were not 
shown to be officers of the law; and when we find that 
he made the same admission, ina more pointed and 
distinct form, to his brother-in-law, who it is not pre- 
tended practiced any coercion, either by exciting his 
hopes or fears, we cannot doubt that the letter was not 
extorted from the defendant by the use of any such 
means as would forbid its introduction into evidence. 

In the argument here counsel for appellant has raised 
another question which, though not presented by any 
of the grounds of appeal, he claims to be a question of 
jurisdiction which may be raised at any time. The 
point, as we understand it, is that, inasmuch as the in- 
dictment fails to charge that the defendants were 
guilty of habitual carnal intercourse with each other, 
“without living together,” there is no charge of any 
criminal offense of which the court could take juris- 
diction. This, it seems to us, raises rather a question 
as to the sufficiency of the indictment than a question 
of jurisdiction. The indictment purports to charge 
the offense of adultery, of which the court below un- 
questionably had jurisdiction; and if the charge is de- 
fectively made the objection should have been taken 
by motion to quash the indictment, or by a motion in 
arrest of judgment, and not by a plea to the jurisdic- 
tion of the court. So far as the record shows, no such 
objection was taken in the court below; and the ques- 
tion whether there is any defect in the indictment is 
not, strictly speaking, properly before us. It is stated 
however in the case that a motion in arrest of judg- 
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ment was made and overruled by the circuit judge, 
and, though the ground of such motion does not ap- 
pear, we are willing to assume, in favor of liberty, 
that it was upon the ground that the words ‘‘ without 
living together’’ were omitted from the indictment. 

In State v. Padgett, 18 S. C. 321, it is said: “Therule 
in regard to indictments framed to cover offenses cre- 
ated by statute is that the offense should be set forth 
with clearness and certainty, and must be so de- 
scribed, if not in the very words of the statute, as to 
bring it substantially within the provisions of the stat- 
ute.” 

Under this rule, and especially under the cases cited 
to support it, we think it clear that the omission from 
the indictment of the words ‘‘ without living to- 
gether’’ does not vitiate the indictment. They do 
not constitute any one of the elements of the offense 
denounced by the statute. The offense consists in 
‘‘ habitual carnal intercourse”’ between a man and a 
woman, one of whom is lawfully married to another 
person, whether they live together or not; and those 
words were inserted in the statute simply for the 
purpose of avoiding any infereuce, which might other- 
wise have been drawn from the preceding words of the 
statute, that the offense would not be complete unless 
the parties lived together. As is said by O’Neall, J., in 
State v. Schroder, 3 Hill (S. C.), 64, the omitted words 
‘“‘do not enter into the statutory definition of the 
offense. They are merely descriptive of the person by 
whom the offense may be committed.’’ See also State 
v. Cunningham, 2 Spear, 254, where similar language is 
used, by the same eminent judge, in reference to the 
omission of the words, ‘‘any person resident in, or be- 
ing a citizen of, this State,” found in the dueling act, 
from an indictment under that act. It seems to us 
therefore that the objection could not have been sus- 
tained, even if made the basis of a motion in arrest of 
judgment. The judgment of this court is that the 
judgment of the Circuit Court be affirmed. 

Simpson, C. J., and McGowan, J., concur. 





NEW YORK COURT OF APPEALS ABSTRACT 


APPEAL — REVIEW — OBJECTIONS TO EVIDENCE — 
WILLS—PROBATE AND CONTEST— CONFLICT OF LAWS — 
BURDEN OF PROOF—CAPACITY OF TESTATOR—EVIDENCE 
—REVIEW OF SURROGATE’S DECISION—QUESTIONS OF 
FAcT.—(1) Where at a trial the parties agreed that they 
would not object to evidence taken under commission 
except as noted on the return, unless for reasons to be 
satisfactory to the court, and one party has under the 
agreement introduced illegal testimony without ob- 
jection, he will not, on appeal, be allowed to object to 
evidence of the same general character as the incom- 
petent testimony introduced by him, unless his objec- 
tions were specific at the trial; and as to the sufficiency 
of such objections the trial court is the final judge un- 
der such agreement. (2) Upon the probate of a willof 
both real and personal property made in another 
State, there was no proof of the location of the real 
estate, or whether any of it isin the State where pro- 
bate was sought. Held, aninstruction that the will be- 
ing executed in accordance with the law of the State 
where made, the burden was upon the contestants to 
establish that the testator was incompetent to make a 
will, should not be given, as if any of the land devised 
was in the State where it was sought to be probated, 
the law of another State will have no bearing on the 
case. (3) The burden is upon the proponents to show 
that the will of a testator who was so blind as to be 
unable to read it was not only executed with the stat- 
utory formalities, but that it was read to him,and 
that he knew its contents. (4) In such case an instruc- 


tion that ‘‘the only point of time to be looked at by 


the jury at which the capacity of the testator is to be 


tested is that when the will was executed,’’ while ab- 
stractly correct, should not be given, because mislead- 
ing; as his capacity before and after the time of the 
execution of the will would bear materially on the 
question of his capacity at that time. (5) Section 2547 
of the New York Code of Civil Procedure, as amended 
by chapter 119 of the Laws of New York of 1886, pro- 
vides that the surrogate of New York county may 
transfer a probate proceeding to the Court of Common 
Pleas of said county for trial by jury ofa question of 
fact, and that a verdict in such case may be reviewed 
only on motion for anew trial on exceptions, or for 
the insufficiency of the evidence to support the ver- 
dict; and further provides that an appeal shall lie 
from the General Term of said court to the Court of 
Appeals, which shall be heard upon a case containing 
all the evidence; and that if substantial justice seems 
to have been reached, the court may disregard a ruling 
of the trialcourt. Held not to enlarge the power of 
the Court of Appeals in such cases, by allowing a re- 
view of questions of fact, but as in other cases it 
is confined to questions of Jaw. Jan. 15, 1889. In re 
Bull's Will. Opinion by Peckham, J. 


CONTRACT —CONSTRUCTION — CONSIDERATION — AP- 
PEAL—REVIEW—HARMLESS ERROR.—(1)A paper signed 
by an architect, after he has performed the services 
which he agreed to perform, acknowledging receipt of 
part payment therefor, and stating that a certain bal- 
ance remains due, which the other party to the pay- 
mentagreesto pay in installments, at times named, 
**which shall bein full for all services for plans of ex- 
terior and floor plans on the building,” is not a con- 
tract to do the work necessary for the plans of the ex- 
terior and floor plans. (2) The instrument, being with- 
out consideration, is no bar to an action for the 
amount due the architect, brought before the time 
specified in it for the final payment. (8) The admis- 
sion of evidence that the value of the services was 
greater than the amount agreed to be paid for them, 
as testified by the architect, is harmless to defendant, 
where the recovery isin accordance with the amount 
acknowledged to be due in the paper signed by the 
parties. Jan. 15, 1889. Pfeiffer v. Campbell. Opinion 
by Peckham, J. 


CORPORATIONS—RIGHTS OF STOCKHOLDERS — SUIT 
FOR PROFITS—RAILROAD COMPANIES—LEASE OF ROAD 
—CONTRACT—CHANGE OF CONTRACT—POWER OF DI- 
RECTORS—PRIORITY OF STOCKHOLDER—JUDGMENT— 
RES ADJUDICATA — CONSTRUCTION OF TRIPARTITE 
AGREEMENT.—(1) A stockholder cannot sue the corpo- 
ration to recover his share of the accumulated profits 
until a dividend hus been declared—a matter within 
the discretion of the directors,and which the courts 
will not control. (2) Where the statute has conferred 
upon a railroad company the power to lease its rail- 
road toanother company, a contract for such leasing 
is within the original powers of the board of directors 
without the concurrence of the stockholders; and the 
fact that in such case the consent of the stockholders 
is first obtained by the directors does not make the 
stockholders parties to the contract. Woodruff v. 
Railway Co., 93 N. Y. 616; People v. O’Brien, 111 id. 
1; Leslie v. Lorillard, 110 id. 53836; Hoyt v. Thompson’s 
Ex’rs, 19 id. 216. (3) An agreement on the part of the 
lessor company, made in good faith and on account of 
the financial embarrassment of the lessee, to reduce 
the amount of rental under the lease, is within the 
powers of the directors. (4) An agreement by the les- 
sor company, guaranteeing to the lessee a sum of 
money equal to ten per cent of the latter’s capital 
stock, to be paid in equal quarterly instaliments, and 
an unsigned clause printed on the margin of such 
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stock in pursuance of the agreement, that the lessor 
‘*has agreed to pay to [the lessee] an amount equal to 
ten per cent per annum on the capital stock,’’ do not 
constitute any contract to which a holder of such 
stock is a party or privy. (5) A tripartite agreement 
was entered into by three railroad companies (A., B. 
and ©.), by which A. leased the roads of the others, 
and guaranteed them a certain per cent per annum on 
their capital stock. Afterward A. became embar- 
rassed, and unable to perform its undertakings, where- 
upon new agreements were made, by which the guar- 
anteed percentage was reduced, and the capital stock 
of both B. and.C. merged into that of A. ‘This arrange- 
ment proved unsatisfactory to the stockholders in 
C., and an action was brought in the name of that com- 
pany, making the two others defendants, to set aside 
the agreements,in which action judgment was ren- 
dered for the plaintiff on the ground that the directors 
of C. at the time of making the substituted agreements 
were also directors of A., and their acts were there- 
fore voidable. Both the defendants therein main- 
tained an attitudein favor of those agreements. Held, 
that that judgment was not res adjudicata upon any 
question arising between A. and the stockholders of B. 
in relation to the substituted agreements, nor did it 
affect the acts done underthem. Boardman v. Rail- 
way Co.,84N. Y. 157; Barrv. Railroad Co., 96 id. 444; 
Harkness v. Railroad Co., 54id. 174; Flagg v. Railroad 
Cos., 20 Blatch. 142; 10 Fed. Rep. 413. Jan. 15, 1889. 
Beveridge v. New York Elevated R. Co. Opinion by 
Gray, J. 


CosTS—SUIT BY COUNTY—RIGHT TO costs. — The 
game laws of the State proceed upon the assumption 
that the county is interested in their enforcement and 
in the preservation of the game within its limits; and 
an action brought by the district attorney fora pen- 
alty, under the game laws, is “to recover money or 
property, or to establish a right or claim, for the bene- 
fit of a county,”’ within the meaning of section 8248 of 
the New York Code of Civil Procedure, whether the 
county would be pecuniarily benefited by a recovery 
or not, and on dismissal of a complaint, judgment 
against a county for costs is proper; and chapter 531, 
section 6, of Laws of 1880, denying costs on a discon- 
tinuance, indicate nothing to the contrary. Jan. 15, 
1889. People v. Alden. Opinion by Andrews, J. 


DAMAGES--INJURY TO EASEMENT — MEASURE OF 
DAMAGES.—In a common-law action by the owner of 
premises abutting on astreet in thecity of New York, 
through which defendant’s railroad has been con- 
structed, to recover damages resulting therefrom 
through the interruption of his easement of light, 
plaintiff is confined to a recovery of such temporary 
damages as have accrued up to the commencement of 
the action. The argument that under the peculiar 
circumstances, and in view of the nature of the right 
invaded, as well as the probable permanent character 
and public purpose of the defendant’s structure and 
franchise, the rule allowing permanent damages to be 
recovered, thereby giving finality to the controversy, 
has been pressed upon us with great force by the coun- 
sel forthe respondent. But we think the question is 
not now open to controversy, and that the rule must 
now be regarded as settled by former decisions that an 
abutting owner, in a common-law action of this char- 
acter, can recover only such temporary damages as 
have been sustained up tothe time of its commence- 
ment, and that he is not entitled to damages meas- 
ured by the permanent diminution in value of his 
property, upon the assumption that the wrong is per- 
manent and irremediable. The Story Case, 90 N. Y. 
122, established the principle that an abutting owner 
on streetsin the city of New York possesses, as incident 
to such ownership, easements of light, air and access 


inand from the adjacent streets, for the benefit of his 
abutting lands, and that these appurtenant easements 
and outlying rights constitute private property, of 
which he cannot be deprived without compensation. 
That was an equity action, and the court, having 
reached the conclusion that the defendant’s structure 
was an unlawful invasion of the plaintiff's easements, 
granted an injunction; postponing its actual issuance 
however until after such reasonable time as would en- 
able the defendant to acquire the plaintiff's right by 
voluntary agreement or compulsory proceedings. The 
Story Case did not determine any rule of damages. 
But in the Uline Case, 101 N. Y. 98, the general ques- 
tion as to the scope of the remedy inan ordinary legal 
action for damages sustained by an abutting owner 
from the construction of a railway in the street front- 
ing his premises, without his consent and in violation 
of his rights, was elaborately considered; and it was 
determined that in such an action the plaintiff could 
recover temporary damages only—that is, such dam- 
ages as had been sustained to the commencement of 
the action—and the judgment below, which allowed 
damages measured by the permanent depreciation in 
the value of the plaintiff's lots upon the assumption 
that the trespass and wrong would be continued, was 
reversed, The Lahr Case, 104 N. Y. 270, was an action 
like the present one, brought by an abutting owner 
for damages in which the plaintiff recovered the per- 
manent depreciation in value of his premises by rea- 
son of the construction and operation of the defend- 
ant’s road, on the theory that the appropriation and 
invasion of the plaintiff’s easement was final and com- 
plete. This court affirmed the judgment, stating in 
its opinion that the case was taken outof the opera- 
tion of the Uline Case, supra, for the reason that the 
record disclosed that the parties had agreed upon the 
rule of damages. The plain inference is, that except 
for this, the doctrine of the Uline Case would have 
controlled, and the objection to the measure of dam- 
ages would have prevailed. The case of Bank v. Rail- 
way Co.,108 N. Y. 660, isastill more explicit recogni- 
tion by this court of the application of the doctrine 
of the Uline Case to actions like this. That was an 
equitable action, brought by an abutting owner, and 
was sustained. The plaintiff was awarded judgment 
for past loss of rentals, and an injunction was granted 
restraining the further operation and maintenance of 
the road, unless the defendants paid a certain sum 
equal to the amount of depreciation in the value of the 
property, as forapermanent appropriation. There was 
no ground for maintaining the action for equitable re- 
lief upon any circumstances disclosed in the com- 
plaint, provided the plaintiff could have recovered 
permanent and complete damages, as for an actual 
taking of his easement, in alegal action. We think 
these cases have settled the rule that permanent de- 
preciation cannot be recovered in an action like this. 
It is understood that this has been the interpretation 
of our decisions upon which the courts below have 
acted in many cases. It might be productive of less 
inconvenience on the whole if an opposite rule could 
be adopted; but the rule established is consistent with 
legal principles. A recovery of judgment for damages 
for a trespass or the invasion of an easement does not 
operate to transfer the title of the property to the de- 
fendant, either before or after satisfaction, nor does 
it distinguish the easement. By the ordinary rule it 
isan indemnity for a past wrong, leaving unaffected 
the plaintiff's right to his property. When he comes 
to the court for equitable relief, the court may mould 
it to suit the circumstances, as was done in the Hen- 
derson Case, 78 N. Y. 423. Jan. 15, 1889. Pond v. 
Metropolitan El. Ry. Co. Opinion by Andrews, J. 


MUNICIPAL CORPORATIONS—STREET IMPROVEMENTS 
—PAVING CONTRACTS.—In a contract for paving a 


174 


THE ALBANY LAW JOURNAL. 








street in Albany it was stipulated that the work was 
to be in all things approved by the street commissioner, 
whose certificate was to be conclusive between the 
parties; and that payment for the work was not to be 
required until after an apportionment and assessment 
of the expense of the same had been approved by the 
common council according to the statute. The certifi- 
cate of the commissioner was filed to the effect that 
the work had been performed in accordance with the 
contract, but an apportionment and assessment of the 
expense, confirmed by the common council, was set 
aside on account of irregularities in the proceedings 
of the city officials. In the meanwhile the statute had 
vested the entire power of apportionment and assess- 
ment in the board of apportionment (Laws N. Y. 1883, 
chap. 298, tit. 9, § 29), and that body refused to make 
another assessment, on the ground that the work had 
not been done in accordance with the contract. No 
power was given to the board to go behind the certifi- 
cate of the street commissioner and reinvestigate the 
character of the workdone. Held, that the city could 
not resist payment of the contractor on the ground 
that no apportionment or assessment had been made. 
Jumming v. City of Brooklyn, 11 Paige, 596; Sage v. 
Same, 89 N. Y. 189; McCormick v. Same, 108 id. 49; In 
re Lange, 85 id. 310. Jan. 15, 1889. Reilly v. City of 
Albany. Opinion by Ruger, C. J. 


STATUTE—TIME OF TAKING EFFECT—DESCENT AND 
DISTRIBUTION—LEGACY TAX—PROPERTY SUBJECT.— 
(1) Chapter*483 of Laws of 1885, imposing a tax upon 
certain gifts, legacies and collateral inheritances, not 
specially providing when it shall take effect, became a 
law twenty days after its final passage, under sections 
11, 12, page 157 (7th ed., p. 433), 1 Revised Statutes of 
New York, which provide that every law shall, unless 
otherwise prescribed, take effect twenty days after 
such passage, as certified by the secretary of state. (2) 
Under said ‘‘ Collateral Tax Act,’’ which enacts that 
property passing by will, etc., to any but certain ex- 
cepted persons, shall be liable to a certain tax, “ pro- 
vided that an estate valued at less than $500” shall not 
be so liable, the “‘estate’’ referred to is the portion 
passing to the legatee, and not the whole estate of the 
testator. Jan. 15,1389. In re Howe's Estate. Opinion 
by Danforth, J. 


SURETY — LIABILITY ON INDEMNITY BOND —ME- 
CHANICS’ LIENS.—-Chapter 315 of Laws of New York 
of 1878,.provides for the filing of mechanics’ liens upon 
moneys in the control of a city, due upon a contract 
for the performance of any public work, and that 
judgments rendered directing the city to pay such 
liens may be enforced by execution. A city, owing a 
balance to acontractor, paid it on the execution of a 
bond of indemnity against ‘‘any judgment, costs, 
damages, claims or recovery,”’ in actions for the fore- 
closure of mechanics’ liens filed while such balance 
was stillin the city treasury. Judgments were en- 
tered in the suits providing that no personal judg- 
ments should be rendered against the city, but direct- 
ing it to pay the amounts due the lienors out of the 
balance due the contractor in its possession or secured 
to be paid by the bond. Held, that the sureties on the 
bond were liable for such judgments. Jan. 15, 1889. 
Mayor, etc., of New York v. Crawford. Opinion by 
Finch, J. 


SURROGATE — JURISDICTION — ACCOUNTING. — (1) 
Plaintiff, as administrator, held four notes against de- 
fendant, who was a non-resident and insolvent. De- 
fendant was entitled to a sum less than the amount of 
the notes under a will of which plaintiff's intestate was 
executor. Upon an accounting under the will a de- 
cree fixing the amount due defendant was rendered; 
the surrogate directing that it be applied to the notes. 
Plaintiff applied the sum to the payment of one note 
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in full, the interest on the others, and to part of the 
principal of one of the three. Afterward he obtained 
judgment by default for the balance of the notes. De- 
fendant was a party toa later accounting, which rec- 
ognized the application of the fund to the notes, and 
settled the rights of the parties. Held, that the order 
of the surrogate was within his jurisdiction. (2) If 
such order were beyoud the jurisdiction of tbe surro- 
gate, the application having been made in a way mani- 
festly just, the court would not, on defendant’s mo- 
tion, apply the amount of the decree to the judgment 
against defendant, and leave plaintiff to another action 
at law for the residue of the debt, as the application of 
one judgment to the payment of another is within the 
equitable discretion of the court. Jan. 15, 1889. Alex- 
ander v. Durkee. Opinion by Finch, J. 


WILLS — CONSTRUCTION — NATURE OF ESTATE — 
VESTED INTERESTS—POWER OF ALIENATION.—(1) Tes- 
tator devised all his estaté to his executors in trust, 
to be invested in such securities as a majority of the 
beneficiaries should approve of, the executors to col- 
lect and pay each of his four children one-quarter of 
the income annually, ‘‘ during the terms of the respec- 
tive lives of my said children.’? ‘‘When any one of 


my said children shall depart this life leaving lawful 


issue, * * * then my said executors shall set apart 
one undivided one-fourth part of * * * my estate 
so invested, * * * and shall invest the same in the 
way and manner above mentioned, for the use and 
benefit of the issue of such deceased child, and shall 
* * * income thereof for its 
or their maintenance and education,’’ or pay the’ in- 
come ‘‘to it or them until it or they shall respectively 
reach the age of thirty years, when the whole of the 
principal so set apart, * * * or such part thereof 
as they may be respectively entitledto, * * * shall 
be paid over to it or them.” Held, that the estate is 
to be held in trust in four separate shares, with a sep- 
arateand distinct trust as toeach share; and that each 
of the primary legatees,took an equitable estate for 
life with a vested remainder overto his or her issue; 
and there is therefore no suspension of the power of 
alienation beyond two lives in being. (2) The issue of 
each child takes a vested remainder in the parent’s 
share, which vests at least upon the death of such 
parent, and so at the termination of one life in being. 
(3) Testator further provided: ‘*‘ In the event that any 
one of my said children shall die without leaving any 
lawful issue him or her surviving, then the income 
and profits of my estate to which he or she would have 
been entitled if living shall be divided between my 
surviving children above mentioned and the lawful 
issue of any deceased child; * * * and the princi- 
pal shall form a part of the common fund, to be di- 
vided among the lawful issue of my ‘said children 
whenever such issue shall arrive at the age of thirty 
years, as above mentioned.” Held, that what is in- 
tended to go into the *‘common fund,’’ and be sub- 
jected to its rule of vesting, in case of the death of one 
or more of the childreu without issue, is such child’s 
primary share, the ‘‘ principal’’ of each undivided 
one-fourth, and nothing else; and that the fractions 
or secondary shares, accruing to the surviving chil- 
dren on the death of one of them without issue, vest 
in each case upon the death of their owner, and there 
is therefore no possibility of unlawful suspension. 
Jan. 15, 1889. Vanderpoel v. Loew. Opinion by 
Finch, J. 
UNITED STATES SUPREME COURT AB- 
STRACT. 


BANKS—INSOLVENCY—LIABILITY OF STOCKHOLDERS 
—MARRIED WOMEN—PLEADING—EQUITY—4JURISDIC- 
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TION.—(1)A bill to enforce against the separate estate of 
amarried woman an assessment upon shares of na- 
tional bank stock, is not open to the objection that it 
does not allege that she had capacity to become a stock- 
holder, whether she became such before or after mar- 
riage, where it alleges that she was the owner of the 
shares, and where a statute of the State in which the 
bank is located (Dig. St. Ark., 1874, § 4194) provides that 
a married woman may transfer her property, carry on 
any business, and perform any services, on her sepa- 
rate account, and that her earnings shall be her sepa- 
rate property, and may be used or invested by her in 
her name. (2) The bill alleging that the married wo- 
man is possessed of property in her own right suffi- 
cient to pay the assessment, and praying for a decree 
of payment therefrom, and the bill of revivor filed af- 
ter her death against her husband, praying for relief 
out of the assets received by him as her legatee, de- 
visee or executor, the case is one of equitable cogni- 
zanuce. Nov. 12,1888. Bundy v. Cocke. Opinion by 
Blatchford, J. 


CARRIERS — OF GOODS—SUBROGATION— BILLS OF 
LADING—STIPULATION.—A stipulation in a bill of lad- 
ing that in case of loss, the carrier shall have the benefit 
of any insurance on the goods, does not entitle the 
carrier to receive such benefit, or to a tender thereof, 
before an action can be brought against it for the loss. 
Nor can a failure to give the carrier the benefit of such 
insurance avail as a counter-claim, unless it be proved 
that the shipper had actually received the insurance 
money, and had refused to allow the carrier the bene- 
fit of it. A clause in a policy of insurance on goods in 
transportation, that in case of loss the insured shall 
proceed against the carrier in the first instance, is 
valid, as against the carrier. Jan. 14, 1889. Inman v. 
South Carolina Ry. Co. Opinion by Fuller, C. J. 


CONTRACT — INTERPRETATION.— (1) Where by the 
terms of a contract for the purchase of granite, the 
purchaser agrees to pay the full cost of the labor, tools, 
and materials used in cutting, dressing and boxing the 
granite, and ‘‘insurance on the same,”’ he is not liable 
for insurance, where none was ever taken out by the 
seller. (2) Where under the contract the purchaser 
is to ‘‘assume all risk of damage to cutting on said 
stone while being transported to the site’’ of the 
building in the construction of which it is to be used, 
and a cargo of granite is sunk at sea, but the cutting is 


uninjured, he is not liable for any part of the expense > 


incurred in raising the cargo. Jan. 14, 1889. T%illson 


v. United States. Opinion by Gray, J. 


MorTGAGE—DEED ABSOLUTE—OPTION.—Land was 
conveyed by an absolute deed, and at the same time 
the grantee executed a contract by which he gave to 
one who acted as agent of the grantor in the transac- 
tion, the privilege of buying the land for a specified 
sum, at any time within sixty days, which contract 
was assigned to the grantor. The latter alleged that 
the deed and option contract were intended as a mort- 
gage to secure a loan made to him, but all the other 
witnesses gave testimony tending to show that the 
transaction was intended as an absolute sale. There 
was evidence that the consideration paid by the 
grantee was about the value of the land. Held, that 
the transaction constituted a sale. The legal questions 
which they raise have been settled beyond doubt or 
controversy by repeated decisions of this court. A 
deed of lands, absolute in form with general warranty 
of title, and an agreement by the vendee to reconvey 
the property to the vendor or a third person, upon his 
payment of a fixed sum within a specified time, do not 
of themselves constitute a mortgage; nor will they be 
held to operate as a mortgage, unless it is clearly 
shown, either by parol evidence or by the attendant 
circumstances, such as the condition and relation of 





the parties, or gross inadequacy of price, to have been 
intended by the parties as a security for a loan or an 
existing debt. Cadman v. Peter, 118 U. 8. 73, 80; Coyle 
v. Davis, 116 id. 108; Howland v. Blake, 97 id. 624; 


Horbach v. Hill, 112 id. 144. Jan. 14, 1889. Wallace 
v. Johnstone. Opinion by Lamar, J. 
——4—___—. 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


JOVENANTS—RUNNING WITH THE LAND—AGREE- 
MENT TO FENCE.—A covenant in a deed granting a 
right of way toa railroad company, stipulating that 
whenever any portion of the land crossing the line of 
the railway should be inclosed and used for pasturage 
the railway company should construct a fence on each 
side of the right of way, is not a covenant that runs 
with the land, so as to give assignees of the grantor 
not named in the deed aright of action for a breach 
thereof. There has been much discussion in the cases 
turning upon this point, ‘*concerning express cove- 
nants and covenants in law; and which covenants run 
with the land, and which of them are collateral, and 
do not go with the land; and where the assignee shall 
be bound without naming him, and where not.’’ In 
Spenser’s Case, 3 Code, 31, which is recognized as the 
leading authority upon this subject, the rule is said to 
be that, ‘‘when the covenant extends toa thing in esse, 
part of the demise, the thing to be done by force of the 
covenant is annexed and appurtenant to the thing 
demised, and shall go with the land, and bind the as- 
signee, though he be not bound by express words; but, 
when the covenant extends to a thing which is not in 
being at the time of the demise made, it cannot be ap- 
purtenant or annexed to the thing which has no be- 
ing.” If the covenant be to erect or set up a new 
house and the like, it will not bind the assignees unless 
they be named in the covenant. Tallman v. Coffin, 4 
N. Y. 1386; Trustees v. Cowen, 4 Paige, 510; Barrow v. 
Richard, 8 id. 851. Those covenants which are held to 
run with the land, and inure to the benefit of the as- 
signee, are such as generally affected the land itself, 
and conferred a benefit on the grantor. In the case 
before us, the rule announced in the authorities cited 
above would apply with additional force from the fact 
that it appears from the language of the contract or 
covenant that it was intended to protect stock from 
injury by the railroad, rather than confer a benefit 
upon the grantor, affecting the land itself. It was con- 
tingent, and necessarily temporary in its application. 
To construe this contract as a covenant running with 
the land, and the breach of which would authorize the 
action in this case, would be an extension of the rule 
beyond the Jimits already clearly established in the 
cases cited. Weld v. Nichols, 17 Pick. 543; Easter v. 
Railroad Co., 14 Ohio St. 51; Insurance Co. v. Insur- 
ance Co., 87 N. Y. 400; Hartung v. Witte, 59 Wis. 285; 
Hurd v. Curtis, 19 Pick. 462. Tex. Sup. Ct., Nov. 27, 
1888. Gulf, C. & S. F. Ry. Co. v. Smith. Opinion by 
Stayton, C. J. 


CRIMINAL LAW—HOMICIDE — SELF-DEFENSE—DUTY 
TO RETREAT.—Where, upou a trial for murder, 
the undisputed evidence shows that defendant 
was, without fault on his part, attacked by 
deceased with a loaded gun while in the public 
highway, and that deceased advanced after re- 
peated warnings to desist, until within three rods 
of defendant, threatening to kill him, and was in the 
position of firing when defendant shot him, there is 
no issue for the jury as to the necessity of a retreat, 
or the possibility of avoiding the assault by any otber 
reasonable means than by taking life, and it is error 
to qualify an instrustion otherwise correctly stating 
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the law of self-defense by including in it that ques- 
tion. Go which way he would, he would only the 
more surely expose himself to the deadly aim of his 
antagonist. In such case, about the only question for 
the jury to determine was, did the respondent in good 
faith believe this to be his true situation? If he did, 
the jury should have been told the respondent was 
fully justified. In such a case the Jaw of self-defense 
says the respondent must judge of what he must and 
ought to do, and the means be will use in doing it. No 
jury can ever be allowed to pass upon that question 
under such circumstances. The only question, then, 
for the jury is, did the respondent actin good faith, 
believing his life wasin danger? To hold otherwise 
would be to destroy the right of self-defense. It was 
not necessary for the respondent, if without fault, on 
being suddenly assaulted by the use of a deadly 
weapon upon the public highway or upon his own 
premises, to retreat before using his weapon. An in- 
stant of delay might have been at the expense of his 
life, and the law requires no man to run such risks, 
Erwin v. State, 29 Ohio St. 199; People v. Taylor, 2 
Mich. 250; Pitcher v. People, 16 id. 142; People v. An- 
derson, 2 Wheel. Crim. Cas. 390; Haynes v. State, 17 
Ga. 455; Philips v. Com., 2 Duv. 328; Young v. Com., 
6 Bush, 320; Holloway v. Com., 11 id. 347; 2 Bish. 
Crim. Law, § 644; Young v. State, 11 Humph. 200; 
People v. Batchelder, 27 Cal. 69; State v. Tweedy, 5 
Iowa, 487; Temple v. People, 4 Lans. 119; Johnson v. 
State, 27 Tex. 758; Long v. State, 52 Miss. 35; Hurd v. 
People, 25 Mich. 405; Patten v. People, 18 id. 314; 
1 Bish. Crim. Law (7th ed.), $$ 844, 850; State v. Ken- 
nedy, 7 Nev. 374, Horr. & 'T. Cas. 137, 139-143; Pond v. 
People, 8 Mich. 150; Bohannon v. Com., 8 Bush, 481. 
Mich. Sup. Ct., Nov. 28, 1888. People v. Macard. 
Opinion by Sherwood, C. J. 


LIBEL AND SLANDER — EVIDENCE — DEFENDANT'S 
FINANCIAL CONDITION. — Evidence of defenduant’s 
financial circumstances is incompetent, either to show 
the influence his libel would be likely to have, or to 
guide the jury in assessing exemplary damages. On 
the trial, the appellee was permitted to prove that the 
appellants were possessed of considerable property. 
This is assigned as error. The authorities as to the 
admission of such evidence are conflicting, and it may 
be true that the larger number of adjudicated cases 
hold such evidence admissible in actions of this char- 
acter. Some of the cases that so hold place the ruling 
on the ground that the possession of wealth gives to 
its possessor an influence he would not otherwise have, 
and that for this reason a jury would be authorized to 
find that a libel published by a person so possessed 
would prove more injurious than if published by a per- 
son of equal moral and social wurth and standing, but 
possessed of but little property. As to this we feel, as 
expressed by the Supreme Court of Connecticut, that 
‘“‘we could better reconcile it to our views of correct 
principle if we could see that wealth alone, especially 
in this state of society, gives, of course, to its posses- 
sor, rank and influence. If it does in some instances, 
this is not so commonly true, we think, as that a new 
and important legal principle should grow out of it.” 
Case v. Marks, 20 Conn. 250. Other cases hold that 
such evidence should be admitted in order to enable a 
jury to impose on the defendant a proper punishment 
by way of exemplary damages, and that the punish- 
ment is properly graded only where it bears propor- 
tion to the wealth of the defendant. In the administra- 
tion of laws made to secure the proper punishment of 
crime no such rule is recognized; and it would be 
strange indeed if such a rule ought to be applied inan 
action sounding in damages in whicha defendant, not as 
compensation for an injury inflicted, but as punish- 
ment, may be mulcted in exemplary damages. A rule 
which makes the true basis for damages not the injury 





inflicted, but the ability of the offending person to pay, 
to our minds finds no sanction in principle, and, if ap- 
plied, would lead to results most embarrassing in the 
administration of justice. It would not be contended 
by those who place the admission of such evidence on 
the ground last mentioned that it ought to be admit- 
ted to influence the increase of a verdict for actual 
damages, which may in many cases depend upon the 
continuing injurious result of the wrongful act. So 
faras exemplary damages—damages for purpose of 
punishment—are concerned, it is certainly true that 
no fact not existing at the time the wrongful act is 
completed, ought to be taken into the estimate in de- 
termining the quantum of punishment that ought to 
be imposed. Whether the trial be had immediately 
after the injury or after the lapse of years, damages 
awarded for purposes of punishment ought to be the 
same, and dependent on the character of the act in- 
tended to be punished, and not upon the changing 
ability of the wrong-doer to pay. This is so in all cases 
in which punishment of wrong is the purpose, whether 
the wrong be classed as crime or not. If such evidence 
be admitted to enable a jury to impose the proper 
punishment, it follows that the ability of the trans- 
gressor at the time of trial becomes the test of meas- 
ure of punishment. If he is then wealthy, heavy dam- 
ages alone will operate a sufficient punishment, but if 
he is then poor, slight damages will be sufficient pun- 
ishment for the same act. The wealth or poverty of 
the transgressor at the time the injurious act was com- 
mitted, under such arule as would justify the admis- 
sion of the evidence objected to, would be of no im- 
portance if such evidence be admitted to enable a jury 
to fix the proper punishment. As said by the Supreme 
Court of Alabama: ‘‘ It would seem that if such proof 
is allowable in order to aggravate the damages in such 
cases when the defendant is wealthy, common justice 
would require that a converse rule should prevail in 
the case of poor defendants, and they should be al- 
lowed to give their poverty in evidence to mitigate the 
damages. Yet nearly all the books declare that this is 
not the case, and common sense revoijts at the idea of 
its adoption; for sad would be the fate of that country 
whose laws conceded to the insolent bully, seducer or 
slanderer the privilege of perpetrating his wrougs with 
comparative impunity under the assurance that, when 
sued for his practices, the damages would be gradu- 
ated to his present ability to pay them, and conse- 
quently would be merely nominal. No sound princi- 
ple of law tolerates such a practice. Morris v. Barker, 
4 Har. (Del.) 520; Coryell v. Colbaugh, 1 N. J. Law, 77; 
Stout v. Prall, id., 80; Case v. Marks, supra.’’ Ware 
v. Oartledge, 24 Ala. 626. The question being an open 
one in this State, in view of the conflict of decision, 
we feel authorized to adopt the rule which seems to us 
best supported by principle, uniform in its operation, 
of easy application, and avoiding collateral inquiries. 
Such a rule, we are of opinion, requires the exclusion 
of such evidence as was offered in this case over the 
objections of appellants. Tex. Sup. Ct., Nov. 2, 1888. 
Young v. Kuhn. Opinion by Stayton, C. J. 


MARRIAGE—HUSBAND AND WIFE--PARTNERSHIP.— 
The Michigan Married Woman’s Act does not author- 
ize husband and wife to form a partnership between 
themselves. Our statute has not removed all the com- 
mon-law disabilities of married women. It has not 
conferred upon ber the power of a feme sole, except in 
certain directions. It has only provided that her real 
and personal estate acquired before marriage, and all 
property, real and personal, to which she may after- 
ward become entitled in any manner, shall be and re- 
main her estate, and shall not be liable for the debts, 
obligations and engagements of her husband, and may 
be contracted, sold, transferred, mortgaged, conveyed, 
devised and bequeathed by her as if she were unmar- 
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ried; and she may sue and be sued in relation to her 
sole property as if she were unmarried. How. St., 
§§ 6295-6297. In all other respects she is a feme covert, 
and subject to all the restraints and disabilities conse- 
quent upon that relation. A partnership is a contract 
of two or more competent persons to place their money, 
effects, labor and skill, or some one or all of them, in 
lawful commerce or business, and to divide the profit 
and bear the loss in certain proportions. That a mar- 
ried woman may, when she has separate estate, be a 
copartner with a person other than her husband, is 
held in many States under the married woman’s stat- 
utes. But where the statute gives her no power, or 
only a limited power, to become a partner, the rule of 
the common law provides that she cannot enter a firm. 
It has been held by a great preponderance of authori- 
ties, even under the broadest statutes, that a married 
woman has no capacity to contract a partnership with 
her husband, or, in other words, to become a member 
of a firm in which her husband is a partner, even in 
those States in which she may embark in another 
partnership; and though she holds herself out as such 
partner, and her means givecredit to the firm, she is 
held not liable for the debts, as she cannot, by acts or 
declarations, remove her own disabilities. Lord v. 
Parker, 3 Allen, 127; Bowker v. Bradford, 140 Mass. 
521: Haas v. Shaw, 91 Ind. 384; Payne v. Thompson, 
44 Ohio St. 192; Kaufman v. Schoeffel, 37 Hun, 140; 
Cox v. Miller, 54 Tex. 16; Mayer v. Soyster, 80 Md. 
402. In this State a married woman was subject to 
the common-law disabilities of coverture until the 
passage of the Married Woman’s Act of 1855. How. 
St., 8§ 6295-6299. This act does not touch a wife’s in- 
terest in her husband’s property, and these remain un- 
der the restrictions of the common law, unless they 
are removed by some other statute. The wife’s com- 
mon-law disabilities are only partially removed by the 
act, and one who relies on a wife’s contract must show 
the facts in order that they may appear whether she 
had capacity to make it. Edwards v. McEnhill, 51 
Mich. 161. Under our statutes a wife has no power to 
contract except in regard to her separate property. 
The Constitution and statutes are clear against her 
right to make a mere personal obligation unconnected 
with property, and not charging it, so that she cannot 
become personally bound jointly with her husband, 
nor as a surety, by mere personal promise. De Vries 
v. Conklin, 22 Mich. 255; West v. Laraway, 28 id. 464; 
Emery v. Lord, 26 id. 431. In Jenne v. Marble, 37 Mich. 
826, Mr. Justice Campbell, speaking with reference to 
a lease, said: ‘‘The language of the statute is no 
broader than the equitable rules concerning separate 
property laid down in the same words in most of the 
old decisions. The disabilities of testimony are en- 
tirely inconsistent with the idea that husband and 
wife may deal with each other as third persons can. 
This is impossible, if they cunnot testify concerning 
these contracts; and when the law recognizes, as it 
always has done, the peculiar power of substantial co- 
ercion possessed by husbands over wives, it would not 
be proper to infer any legal intent to remove protec- 
tion against such influence from any vague provisions 
which no one supposes were ever actually designed to 
reach such a result, and which can only be made todo 
it by an extended construction. Any one can readily 
see the mischiefs of allowing persons thus related to 
put themselves habitually in business antagonism, and 
legislation which can be construed as permitting it is 
so radically opposed to the system which is found em- 
bodied in our statutes generally that itshould be plain 
enough to admit of no other meaning.’’ It is the pur- 
pose of these statutes to secure to a married woman 
the right to acquire and hold property separate from 
her husband, and free from his influence and control, 
and if she might enter into a business partnership 


with her husband it would subject her property to his 
control in a manner wholly inconsistent with the sepa- 
ration which it is the purpose of the statute to secure, 
and might subject her to an indefinite liability for his 
engagements. <A contract of partnership with her hus- 
band is not included within the power granted by our 
statute to married women. This doctrine was laid 
down in Bassett v. Shepardson, 52 Mich. 3, and we see 
no reason for departing from it. The important 
and sacred relations between man and wife, which lie 
at the very foundation of civilized society, are not to 
be disturbed and destroyed by contentions which may 
arise from such a community of property and a joint 
power of disposal and a mutual liability for the con- 
tracts and obligations of each other. Mich. Sup. Ct., 
Nov. 28, 1888. Artman v. Ferguson. Opinion by 
Long, J. 





WHAT CONSTITUTES—CONSENT.— Where one of 
the parties toa marriage contract positively dissents 
from it, there can be no legal marriage, although a 
ceremony is gone through with by the officiating min- 
ister or magistrate. The defendant claims that there 
was a marriage ceremony performed by Esquire Allen, 
but she denies that she was ever married to Ziniger, 
for the reason that she never assented to such mar- 
riage. She testifies that her parents attempted to force 
her into a marriage with Ziniger when she was but 
eighteen years of age, that she told the justice that if 
he tied the knot forty times it would not stay tied, for 
she did not like him, and should not live with him; 
that they made her stand up, ‘‘ and, when the man 
asked me if I would take him to be my husband, I said 
‘No, I wont;’ and ‘on every question asked me that 
I ought to have answered, ‘ Yes,’ I said ‘No,’ plain, 
and the next day J ran away.’’ It is laid down by Mr. 
Bishop, in his work upon Marriage and Divorce, that 
‘‘the ruling principle as to the constitution of the 
marriage is that it is amutual contract—a consumma- 
ted contract—to the formation of which the consent of 
both parties must be really, deliberately, definitely, 
and irrevocably given.” Intention is the essential in- 
gredient, as in every other contract; and when, as the 
proofs show in this case, one of the parties, instead of 
assenting to the contract, positively dissents from it, 
there can be no legal or valid marriage, although a cere- 
mony is gone through with by the officiating minister 
or magistrate. ‘‘ Where all the facts are covered by 
the direct proofs, and there is no room to presume 
others, they will be held to constitute marriage only 
when they disclose a concurring conseut to it by the 
two minds at the same instant.”’ 1 Bish. Mar. & Div., 
§ 248. Here, under the proofs, it cannot be claimed 
that defendant employed words of consent which Zini- 
ger may have relied upon to also give his concurrence; 
for the testimony is that she did not consent, and, 
when asked if she consented to take Ziniger for her 
husband, said ‘‘ No.’’ She is therefore not estopped, 
either by words or conduct, from asserting that she 
never consented to the marriage, and her conduct im- 
mediately after and since has been consistent with her 
claim of non-assent. Mich. Sup. Ct., Nov. 28, 1888. 
Roszelv. Roszel. Opinion by Champlin, J. 


MUNICIPAL CORPORATION — ORDINANCE — FIRE- 
PROOF BUILDINGS.—An ordinance passed by 'the city 
councils of Philadelphia ordains that within certain 
designated wards and districts of the city ‘‘it shall not 
be lawful to erect or construct any wooden, framed, 
brick-paned or other building whatsoever, the walls 
whereof are not composed wholly of incombustible 
materials. The defendant is engaged in the business 
of buying, repairing and selling barrels, and for the 
purpose of protecting his barrels from the weather has 
erected over a vard adjoining his shop (which is within 
the region embraced by the ordinances) a shed sup- 
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ported by wooden posts, but without walls of any 
kind, except that the north end of the shed abuts upon 
the brick wall of his shop. The whole structure con- 
sists of a roof supported by posts, and its sole purpose 
and use is to protect the barrels in the yard from the 
weather. That sucha structure as this is not within 
the prohibitory words of the ordinance of 1863 is plain, 
That ordinance is directed against wooden buildings 
with combustible walls. This building, if a mere roof 
without walls can with any propriety be called a build- 
ing, is not only without combustible walls, but with- 
out any walls whatever, except inso far as the brick 
wall of the house which abuts upon the north end of 
the yard may be considered a wall of the yard. It is 
simply a yard with a gravel roof above it. The whole 
cost of it was $150. The ordinance of 1863 is a useful 
ordinance and is to receive a fair and and liberal in- 
terpretation in aid of the remedy and for the pre- 
vention of the mischief. But we have no right to put 
a strained construction upon it, or to wrest from it a 
meaning which does not naturally arise out of the lan- 
guage used. All statutes, whether legislative or mu- 
nicipal, are to be construed according to their natu- 
ral sense and meaning. The structure complained of 
by the inspectors in this case is neither within the 
words nor the meaning of the ordinance so far as that 
meaning can be fairly deduced from the language 
used, and we have no right to extract from the words 
a meaning which the words do not justify. We are not 
to make for the city a new ordinance in lieu of the one 
which the councils have made. The inspectors seem 
to have proceeded upon the ground that although the 
yard is not now enclosed by walls of any{kind, and al- 
though there is no evidence whatever of any inten- 
tion on the part of the owner to enclose it, yet beingin 
a condition which admits of being enclosed it ought 
to be prohibited. Of course such a condition is alto- 
gether illogical and unreasonable. If Mr. Saam should 
ever enclose his yard with walls it is to be presumed 
he will obey the law and build the walls of brick or 
some other incombustible material. If he should 
build wooden walls the building inspectors can then 
apply to the court for the usual order to remove them. 
Penn. Com. PI., Dec. 20, 1888. Zimmerman v. Saam. 
Opinion by Thayer, P. J. 


FIRE LIMITS — FAILURE TO ENFORCE ORDI- 
NANCE.— In the absence of any contractual or stat- 
utory liability, a city which has by ordinance es- 
tablished fire limits is not responsible for loss caused 
by fire originating in a wooden building erected 
within such limits, in violation of such ordinance, 
though it had notice that the building was about 
to be erected, and took no steps to prevent it. 
Legislative power, whether held by the law-mak- 
ing authority of the State or by municipal bodies, 
isinitsnature governmental and discretionary, and 
as a general rule aright of action as for a tort will not 
arise from any exercise of discretion in respect to it, 
or from failure to exercise such discretion. In the case 
of Forsyth v. Atlanta, 45 Ga. 152, the city was held not 
liable for licensing the construction of a wooden 
building within its fire limits, from the erection of 
which, as the plaintiff averred, his own building took 
fire and was burned. Municipal officers are in no 
such sense municipal agents that their negligence is 
the neglect of the municipality. It is true, if the act 
which isdone by a municipal corporation would be 
tortious if done bya natural person, the corporation 
is held liable for it to the same extent, and for the 
same reason that the natural person would have been. 
Here the complaint is that the defendant neglected 
and refused to act after having full knowledge, that 
Ruggles proposed to erect a wooden building within 
the fire limits fixed by the ordinances of the city. The 
rule is well established however, not only in this 








State, but in most of the States, that simply as muni- 
cipal corporations, apart from any contract theory, no 
public bodies can be made responsible for official neg- 
lect involving no active misfeasance. Itis only where 
corporations have been guilty of some positive mis- 


chief produced by active misconduct that they have 


been held liable, and not from mere nonfeasance, or 
for errors of judgment. Municipal corporations, un- 
der their charters and ordinances, do not become in- 
surers of the property withiu their corporate limits 
from destruction by reason of the neglect or refusal 
of their officers and agents to enforce their ordinances. 
Under the facts stated in the declaration, clearly the 
plaintiff cannot recover. Village of St. Johns v. Mc- 
Farlan, 838 Mich. 72. Mich. Sup. Ct., Nov. 1, 1888. 
Hines v. City of Charlotte. Opinion by Long, J. 


STATUTE—TIME—COMPUTATION.—Where a patent is 
granted to an Indian under 18 United States Statutes 
at Large, 420, providing that land so acquired by an 
Indian shall not be subject to alienation or incum- 
brance for five years from the date of the patent, the 
day of the date of the patent is to be included in the 
computation of the five years, and a deed executed by 
the patentee on the fifth anniversary of the date of the 
patent is not within the five vears, and is valid. Itis 
contended by counsel for respondents that the 15th of 
June, 1885, was within the period of limitation, and 
the deed of that date to appellant Young gave him no 
title to the lands by reason of this fact; that in the 
computation of time when an act is to be done, it is a 
well-settled rule that the first day is to be excluded; 
and in apparent support of this proposition cites 
numerous authorities. It is clear, if this proposition 
is correct, the deed of that date is invalid; but we 
cannot agree with counsel for respondents that the 
rule, as he states it, is well settled; but, on the con- 
trary, the question whether the terminus a quo should 
be excluded or included is a vexed question, and has 
been for a ‘* time whereof the memory of man runneth 
not to the contrary,” and has harassed and perplexed 
courts and learned doctors of both the common and 
civil law from the earliest times down to the present 
day. It has been very appropriately termed by a dis- 
tinguished writer of the Roman law the controversia 
contraversissima. Itis also insisted in behalf of this 
contention of respondents that the day a quo should 
be excluded under the provisions of our Code of Civil 
Procedure, which provides in section 6 that ‘“ the time 
in which any act provided by law is to be done is com- 
puted by excluding the first day and including the 
last, unless the last is a holiday, and then that is also 
excluded.’ But we apprehend this rule, as laid down 
in the Code of Civil Procedure, only establishes the 
rule as to matters of practice in this Territory, and 
does not intend to fix the rule concerning matters of 
a general nature to which it has no relation, and there- 
fore has no bearing on the question under considera- 
tion. It seems, so faras we have been able to dis- 
cover from quite an extensive rummage and examina- 
tion of the authorities on the subject, that the courts 
of both this country and England have excluded and 
included the terminus a quo; doing the one or the 
other as the context and subject-matter seemed toin- 
dicate and justify. In the case of Pugh v. Duke of 
Leeds, Cowp. 714, which seems the leading case in the. 
English courts, and which has remained the proper ex- 
position of this vexed question, and which involved 
the validity of a lease, and the power reserved ina 
marriage settlement to one Edwards to make leases, 
with many restrictions and qualifications, inter alia, 
the following: ‘‘That they were not to be in reversion, 
remainder or expectancy;’’ the question was whether 
the lease was in possession, and turned upon the ques- 
tion of excluding or including the day of the date 
of the deed. The opinion in that case was delivered 
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by that eminent jurist, Lord Mansfield—of whom it 
can be truthfully said he always walked, as it were, 
upon the mountain ranges of the law—in which he 
used the following language: ‘‘I will first consider it 
as supposing this a new question, and that there never 
had existed any litigation concerning it. In that light 
the whole will turn upon a point of construction of the 
particle ‘from.’, The power requires no precise form 
‘to describe the commencement of the lease; the law, 
no technical form. All that is required is only enough 
to show that it is a lease in possession, and not in re- 
version; and therefore, if the words used are suffic- 
ient for that purpose, the lease will be a good and valid 
lease. In grammatical strictness, and in the nicest 
propriety of speech that the English language admits 
of, the sense of the word ‘from’ must always depend 
upon the context and subject-matter, whether it be 
construed exclusive or inclusive of the terminus a quo. 
While the gentlemen at the bar were arguing this case, 
a hundred instances and more occurred to me, both 
in verse and prose, where it is used both inclusively 
and exclusively. If the parties in the present case had 
added the word ‘inclusive’ or ‘ exclusive,’ the matter 
would have been very clear. If they had said ‘from 
the day of the date, inclusive,’ the term would have 
commenced immediately. If they had said ‘from the 
day of the date exclusive,’ it would have com- 
menced the next day. But let us see whether the con- 
text and subject-matter in this case do not show that 
the construction here should be inclusive as demon- 
stratively as if the word ‘inclusive’ had been added. 
This is a lease made under a power. The lease refers 
to the power, and the power requires that the lease 
should be a lease in possession. The validity of it de- 
pends upon its being in possession, and it is made asa 
provision for an only daughter. He must therefore 
have intended to make a good lease. The expression 
then compared with the circumstances, is as strong 
in this respect, of what his intention was, as if he had 
said, ‘I mean it as a lease in possession,’ or ‘I mean it 
shall be so construed.’ If it is so construed, the word 
‘from’ must be inclusive. This construction is to sup- 
port the deeds of the parties, and give effect to their 
intention, and to protect property. The other is a 
subtlety to overturn property, and defeat the inten- 
tion of the parties, without answering one good end or 
purpose whatever. To conclude, the grounds of this 
opinion and judgment which I now deliver is that 
‘from’ may in vulgar use, and even in the strictest 
propriety of language, meaneither ‘inclusive’ or ‘exclu- 
sive;’ that the parties necessarily understood and used 
it in that sense, which made their deed effectual.’’ We 
have quoted from the case supra at considerable 
length, for the reason that we deem it a lucid and able 
exposition of this vexatious question, albeit his lord- 
ship may seem at first blush to have labored under 
great stress of judicial weather; but, in our opinion, 
he succeeded in severing the Gordian knot with which 
this question has so long been entangled, but in doing 
so he had to strip it of its subtleties which seemed to 
hang around about it, and dissipate the clouds that 
darkened it by reason of conflicting decisions of the 
courts, the which he did by lettingin the sunlight of 
reason and common sense. This case has since been 
followed in the case of Glassington v. Rawlins, 3 Kast, 
407, and other English cases, and this doctrine is also 
upheld in the courts of this country, both Federal and 
State. Vide Arnold v. United States, 9 Cranch, 119; 
Griffith v. Bogart, 18 How. 158; Sheets v. Selden’s Les- 
see, 2 Wall. 117; Dutcher v. Wright, 94 U.S. 553; Price 
v. Whitman, 8 Cal. 412; Lysle v. Williams, 15 Serg. & 
R. 185; Wright v. Forrestal, 65 Wis. 340. We do not 
claim that there is a uniformity of decisions of the 
courts of this country in regard to this question, but 
we admit that there is somewhat of conflict; but, 


from a thorough examination of them, we arrive at 
the following conclusion: That there is no absolute or 
well-settled rule of computation, but that courts will 
always adopt that construction which will uphold and 
enforce, rather than destroy, bona fide transactions 
and titles, and whenever it is necessary to prevent a 
forfeiture, or to effectuate the clear intention of the 
parties, the dies a quo will be included, otherwise they 
will be excluded. We think that the word ‘from,”’ 
in its literal and restricted sense, means ‘*exclusive,”’ 
but it may be used in a connection that means inclu- 
sive, and it is quite frequently used in the latter sense; 
and therefore in construing it courts will take into 
consideration the context and subject-matter, and 
construe it to mean either inclusive or exclusive, ac- 
cordingly as it is influenced by its connection. Dak. 
Sup. Ct., Oct. 10, 1888. Taylor v. Brown. Opinion by 
Thomas, J. 


ee 


OBITUARY. 


FRANCIS WHARTON. 


RANCIS WHARTON, D. D., LL. D., solicitor of 
the state department, died at his residence in 
Washington February 21. He was long a sufferer from 
partial paralysis of the larynx, and recently submitted 
to the operation known to science as tracheotomy. 
This gave him comparative relief, and he continued 
his work forthe department of state and literary labors 
until Wednesday evening. Only afew hours before 
the final summons he read proofs of his latest literary 
work, *‘ Diplomatic History of the United States in 
the Revolutionary Period.’’ 

Dr. Wharton was a descendant of Thomas Wharton, 
governor of Pennsylvania in 1735, whose father emi- 
grated from Westmoreland, England, about 1683, and 
was the founder of the family in Philadelphia. Dr. 
Wharton was born in that city March 7, 1820, was 
graduated at Yale in 1839, studied law, and was ad- 
mitted to the bar in 1843. Three years later he was 
assistant attorney-general. Altogether he practiced 
fifteen years in Philadelphia. From 1856 till 1863 he 
was professor of logic and rhetoric in Kenyon College, 
Ohio, and in the last-mentioned year he was ordained 
in the Protestant Episcopal Church, and became rec- 
tor of St. Paul’s Church in Brookline, Mass., and pro- 
fessor of ecclesiastical and international law in the 
Cambridge Divinity School, and in Boston. In March, 
1885, he was appointed solicitor by Secretary Bayard 
and examiner of international claims. He succeeded 
in thisimportant position the Hon. William H, Tres- 
cott, of South Carolina, who was a Democrat in poli- 
tics, although holding the office under Republican ad- 
ministrations. 

During last year Dr. Wharton was appointed, under 
a resolution of Congress, editor of the Revolutionary 
diplomatic correspondence of the United States. The 
degree of D. D. was conferred on him by Kenyon 
College in 1883, that of LL. D. by the same institution 
in 1865, and by the University of Edinburgh in 1883. 

Dr. Wharton began his literary career early in life, 
and attained eminence asa writer on account of his 
perspicuous style and scholarly research. With Charles 
Ki. Lex he edited the Episcopal Recorder in Philadel- 
phia and contributed to periodicals. He edited sev- 
eral volumes of law reports, and as early as 1846 pub- 
lished ‘‘A Treatise on the Criminal Law of the United 
States.”” It comprised three volumes and ran through 
half a dozen editions. From that time until 1887 he 
published various works on legal and religious sub- 
jects. The following list of his works is believed to be 
complete: ‘*The Law of Contracts,’’ *‘Criminal Law,”’ 
‘*Criminal Pleading and Practice,’’ ‘‘Criminal Evi- 
dence,” ‘‘Precedents of Indictments and Pleas,’ 
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“The Law of Evidence in Civil Issues,’’ ‘‘ The Law of 
Negligence,” ‘‘The Law of Homicide,’’ ‘‘ Conf ‘ct of 
Laws,’”’ ‘‘Commentary on the Law of Agency and 
Agents,” ‘‘ Medical Jurisprudence,”’ ‘‘ Commentaries 
on American Law,” “A Treatise on Theism and Mod- 
ern Skeptical Theories,’’ ‘‘The State Trials of the 
United States During the Administrations of Wash- 
ington and Adams,’’ ‘‘The Science of Scripture,’’ 
“ Digest of International Law.’’—New York Times. 


————_<—___—_—. 


NEW BOOKS AND NEW EDITIONS. 


GERARD’S TITLES TO REAL ESTATE. 


A digested treatise and compendium of law applicable to 
Titles to Real Estate in the State of New York. By James 
W.Gerard. Third edition, revised and enlarged. Giving 
all the code and statute changes to date, with notes of de- 
cisions. By Edward B. Hill and Edgar Logan. New 
York: Baker, Voorhis & Co. Pp. xvi, 984. 


This work was originally published in 1869, and the 
second and last edition before this appeared in 1873. 
Thus half a generation of time had elapsed since the 
last edition, during which many statutory changes 
have been made, including an entire recasting of the 
Code of Civil Procedure. There was therefore every 
need of a new edition. The work has singular merits, 
and occupies a field almost wholly its own. It has 
been much cited by counsel and courts. Although par- 
ticularly designed for conveyances in this State, yet it 
has much important interest to general lawyers not 
only bere but elsewhere. The text is remarkably well 
expressed in concise paragraphs, in large type, and de- 
tails and citations are grouped in smaller type in the 
body of the page under their respective leaders. This 
is in our Judgment the model way of writing a legal 
treatise. We have read a good many of these leading 
paragraphs with admiration of their exactness, com- 
prehensiveness and clearness. Mr. Gerard would have 
been a good codifier, and he would be a good code re- 
viser in respect to real estate matters. The editors 
have apparently performed their important duty very 
well. They seem to have overlooked nothing, and to 
have well expressed what they haveadded. Altogether 
we consider the work important, especially in this 
State, and believe that the eminent author has paid 
his debt to his profession by furnishing them with 
such an excellent assistant in their labors. It is almost 
superfluous to say that the publishers’ duty has been 
well performed in every respect. 


a 


NOTES. 


F two hundred and fifty-four hotels in New York 
city only one bundred and seventy-nine have 
furnished the fire-escape ropes required by law. 


Mr. W. F. Cogswell, in his brief in Brooks v. Curtis, 
50 N. Y. 646, says: ‘‘The opinion of Mr. Justice Sel- 
den was purposely withheld from the authorized re- 
porter, and got into the unauthorized series of reports 
during his absence in Europe.’’ Possibly; but in 
whose absence? 


In respect to communication of fire, Mr. James F. 
Starbuck says in his brief in Webb v. Rome, etc., R. 
Co., 49 N. Y. 420: ‘‘ This law of liability to make good 
the damage done by the fire which a man kindles, is 
of very ancient origin, and was enforced with fearful 
severity, even in England, until comparatively modern 
times. By the law of Moses: ‘If fire break out, and 
catch in thorns, so that stacks of corn, or the standing 


corn, or the field be consumed therewith; he that 
kindleth the fire shall surely make restitution.’ Exo- 
dus, chap. 22, v. 6. So Plato, in his work entitled 
‘The Law’: ‘And if any one sets fire to hisown wood, 
and takes no thought of his neighbor, let him be fined 
according tothe damage decided on by the rulers.’ 
Bohn’s Classical Library, vol. 5, p. 839. By the laws 
of Rome and Continental Europe: ‘ Fire almost never 
happens without some fault, at least that of impru- 
dence or neglect, and those through whose fault, let it 
be never so slight, a fire has occurred, will be answer- 
able for all the damage it does.’ Domat Civil Law, 
§.1591.”"" In Beauliew v. Finglam, decided nearly 500 
years ago, Thining, C. J., in answer to counsel’s plea 
that ‘‘defendant is undone and impoverished for- 
ever,” said: ‘‘ What is that to us? It is better than 
that the law should be changed for his sake.”’ 


Mr. John R. Fellows says in his brief in Brooks v. 
People, 49 N. Y. 486: ‘‘ This proposition would be very 
monstrous, if its mere statement did not relieve it of 
allterror by showing its absurdity.’’? This does not 
refer to his proposal to convict a boodler. 


Mr. Chas. O’Conor, in his brief in Johnson v. H. R. 
R. Co., 49 N. Y. 455, said: ‘‘ Lord Mansfield’s pert re- 
mark in 2 Burr. 984, overruling the ancient law, was 
uttered in a connection which stimulated his well- 
known subserviency to the crown and arrogance to- 
ward the subject in political cases.’’? The remark, we 
suppose, was: ‘* Cannot the king call a man to account 
for a breach of the peace because he broke two heads 
instead of one?’’—meaning, in one indictment. 


In the opinion of the trial court, in Martinv. Farns- 
worth, 49 N. Y. 552, as reported in the case in the 
Court of Appeals, we find ‘‘ Laws of Oberon”’ cited. 
This is a great compliment to Shakespeare. We were 
not aware that the laws of the fairy king were recog- 
nized in the material world. 


Mr. Beresford Hope has, it is stated, petitioned 
against the return of Lady Sandhurst as a county 
councillor on the ground of sex, but it has not yet been 
announced whether or not the seat of Miss Cobden has 
been assailed. If Lady Sandhurst shouid be declared 
ineligible, will Miss Cobden, if not petitioned against, 
be entitled to retain her seat, or will she have ‘‘become 
disqualified after election ’’ within the meaning of sec- 
tion 225 of the Act of 1882, so as to be removable by 
quo warranto within twelve months? We have no 
doubt that, notwithstanding a judicial decision that 
women are disqualified, a woman not petitioned 
against would be entitled to retain her seat, unless, 
indeed, the old weapon of ‘‘amotion”’ could be called 
in. Amotion has never been legally abolished, and we 
are inclined to think that it still subsists. A by-law 
giving power to amove for just cause was held good in 
R. v. Richardson, 1 Burr. 359, and it may possibly be 
that if such a by-law were made the amotion of a wo- 
man retaining her seat by a mere technicality would 
be good inlaw: but the question is an exceedingly 
difficult one.—Solicitors’ Journal. 


Mr. R. Vashon Rogers writes us: ‘* What a wonder- 
ful judge you are ofa good thing! Every thing in the 
ALBANY LAW JOURNAL is good, and so when you see 
an extract from it anywhere you pounce upon it. I 
must cry ‘‘ Peccavi,’”’ and confess that the quotation in 
your last number from the Canada Law Journal is 
taken from 16 Alb. L. J. 320 (‘Centennial Law’). Well, 
no one can blame you for repeating a good thing every 
twelve years. Parsonsturn up their sermon barrels 
more frequently.” ’ 


It is rumored that Counsellor Luther R. Marsh is 
about to be Diss De Barred. 
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The Albany Law Journal. 


ALBANY, MaArRcH 9, 1889. 





CURRENT TOPICS. 





HE report of the annual meeting of the Florida 
Bar Association, held at Jacksonville in Feb- 
ruary, 1888, has just reached us. We always re- 
gard it as a sacred duty to read such reports, but 
candor compels us to admit that we seldom find 
any thing new in them. They always contain 
plenty of good advice, but it is generally ancient. 
This may be said of Mr. Edward Badger’s paper on 
‘The Ethics of the Law,” which embraces all the 
proper remarks in that case made and provided. 
We glanced through it eagerly in hopes that he 
had refrained from remarking on Lord Brougham’s 


views of the lawyer’s duty to his client, but he has_ 


not —it is there. But Mr. Badger cheers us up 
with the following, which is perhaps more perti- 
nent to the etiquette than the ethics of the law, 
but is nevertheless good and timely: ‘‘An addi- 
tional virtue in a lawyer is a due regard for dress 
and appearance. They are not noted, as a rule, for 
their tendency to dudism, but quite the contrary, 
and a well-dressed lawyer is the exception to the 
rule. ‘Decency of exterior evinces a proper regard 
for the opinion of others, and tends to enlarge the 
lawyer’s influence. It is calculated to recommend 
him to the good will of those, by no means a con- 
temptible number, who judge from externals.’ The 
sight of a well-dressed man is at all times a pleas- 
ing one, and there is no reason why a lawyer may 
not be dressed as well as others. It costs no more 
to be decent than the contrary, and the advantages 
gained are so extensive that it is a wonder so sensi- 
ble a class of men as lawyers certainly are, should 
not appreciate the benefits derived therefrom, and 
govern themselves accordingly. It is certainly not 
only a good but a very polite thing to be well 
dressed, as it shows a flattering deference to the 
opinions of society. * * * The conduct of an 
attorney in court should be marked by the distinc- 
tive features of that gentleman in society. He 
should observe a proper decorum, deferential, 
though not servile, to the judge, suave and amiable 
to his brothers and polite to all. Abruptness or 
roughness of any kind is as much out of place in 
the court-room as in the parlor. The bull is in his 
proper place in the pasture, but we exclude him 
from the garden or the china shop. Hoisting the 
feet upon the tables, sitting astraddle of the chairs, 
lolling back negligently upon the benches, smok- 
ing, chewing, whittling, talking, whispering, or 
any of the many rude and careless acts which may 
be witnessed in a court ruled over by an impolite 
judge, should be avoided as unrefined and vulgar; 
not only unbecoming a lawyer and gentleman, but 
the commonest member of the most ordinary soci- 
ety.” Our brother should also have denounced 
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spitting, but perhaps this is implied in chewing. 
But has he not an unhealthy bias toward gowns? 
Mr. 8. Y. Finley read a paper on the ‘ History of 
the Practice of the Law in Florida.” Florida has 
the unique glory of having abolished a code. She 
adopted one of practice in 1870, but it ‘‘ was not 
relished by the older lawyers of the State,” and 
was abolished in 1873. Judge Emory Speer, of 
Georgia, delivered an oration on ‘‘the Relations of 
the Press to the Administration of Justice,” in 
which he duly mingled praise with reproof, and 
severely condemned the conduct of the New York 
press in relation to the Sharpe trial. Two papers 
on the question of codification were read, by Mr. 
John G. Reardon against, and Mr. R. W. Williams 
in favor of the scheme. The discussion resulted in 
a resolution that the president appoint a committee 
to prepare a memorial setting forth the reasons and 
necessity for codification or revision of the laws, 


The Albany Journal does not agree with us about 
the law of libel. It thinks the press ought to be 
excused from the ordinary responsibility attaching 
to citizens who libel their fellows. It says ‘‘ there 
are newspapers and newspapers,” and that we 
ought to favor some immunity to the good news- 
papers. We should be delighted to do so if it 
were practicable, but it is not. There cannot be 
one law for nice newspapers and another law for 
newspapers that are not nice. Even if there could 
be it would be difficult to administer it, for all the 
newspapers think themselves nice. One trouble 
with the newspapers is in regard to the meaning of 
‘‘malice.” They think malice means personal ill- 
will, but it does not in law. If it did it would be 
very unjust for the newspapers to go free unless 
the libelled could prove personal ill-will. Such a 
thing rarely exists on the part of newspaper libel- 
lers. They would be more excusable if they enter- 
tained personal ill-will. They libel, not out of 
hatred or anger, but in cold blood, to make money. 
So let them stand on the footing of all other mem- 
bers of society. Let them publish freely, but at 
their risk of accuracy and only with justifiable 
motives. We dislike to see respectable newspapers 
like the Albany Journal advocating license for bad 
newspapers. It cannot benefit the Journal, and it 
would benefit disreputable newspapers, and would 
lead to disorder, violence and personal revenge. 


It would be very fine for the London Times if it 
could get free of Mr. Parnell by apologizing, or by 
his inability to prove personal ill-will. The most 
disgraceful and outrageous newspaper attack upon 
a prominent public man, within our recollection, 
could hardly be so condoned in a legal sense. If it 
could we should scarcely blame Mr. Parnell for 
breaking in on the gentleman who forged the 
‘¢Thunderer’s” bolts and smashing his skull with 
his national weapon, the shillalah, or his compa- 
triots for hoisting the forge with a preparation of 
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dynamite. Of course it would not be lawful, but a | be on duty to pick up any thing that may blockade 


jury would be apt to take a lenient view of it and 
make due allowance tor outraged human nature. 
It might well be attributed to momentary insanity. 


Speaking of the Zimes, what a pitiable plight 
the poor old ‘‘Thunderer” seems to bein! This 
comes of meddling with things out of its sphere. 
It is really too bad, when an English newspaper 
tries to be enterprising, to have it so grossly taken 
in, bamboozled by a tale that would not have de- 
ceived an ostrich. The 7imes has shown itself 
the stupidest or the wickedest — we think both — 
newspaper of recent days. Its blunder will do 
more to enfranchise Ireland than ages of calm 
and honest argument could have done. No man 
of good sense, and capable of impartiality, has 
ever believed that Parnell could be such a fool, not 
to say such a knave, as the 7%mes has drawn him. 


Sir Charles Russell’s cross-examination of the 
rascal, Pigott, was a masterpiece, almost worthy of 
being written side by side of John K. Porter’s 
cross-examination of Guiteau, the greatest example 
recorded in the history of trials. It was not so 
difficult 2 subject because it was only necessary to 
let Pigott tell his story —to pump him dry — while 
in Guiteau’s case it was a strife of wits, in which 
the counsel let the witness get the better of him in 
order to show the jury that the witness was not a 
lunatic. Give Mr. Russell a similar opportunity 
and it may be he would do as well. But as it 
stands, it is one of those intellectual feats that ex- 
cites the wonder and admiration of the profession, 
who know how dangerous it is to wield the double- 
edged sword of cross-examination, and who ac- 
cordingly will admit Mr. Russell to the rank of a 
great master. 


We have been accustomed to revile the British 
snob and toady, but we are developing a very fair 
type of the creature in this country. We do not 
allude to the servile imitations of every thing Eng- 
lish, so disgustingly prevalent here, but we refer to 
the blaze of idiocy that springs up with the advent 
of every new president. The newspapers are much 
to blame for it because they tell of it. But it was 
not without indignation that we read the follow- 
ing announcement in regard to the new president’s 
approaching journey to Washington: ‘‘ To-morrow 
notices will be sent to the supervisors and section 
foremen of the Panhandle road to have their track- 
walkers be doubly vigilant in their patrols during 
the passage of President-elect Harrison’s train on 
this division. One man will be stationed at every 
mile of track between Pittsburg and Dennison. 
His duty will be to examine the track and see that 
every thing is all right until the train passes. In 
addition to this the watchmen will be given strict 
orders to see that their switches are set right, and 
the wrecking crews at all points along the line will 


the tracks prior to the passage of the presidential 
train.’”? We shall avoid the Panhandle route, at 
least until we are president, if the announcement is 
the measure of its usual care of its ordinary passen- 
gers. So comforting to know that ordinarily the 
switchmen are not ‘‘ given strict orders to see that 
their switches are set right,” or ‘‘to pick up any 
thing that may blockade the tracks prior to the 
passage of the presidential train!” What divinity 
doth hedge about a president that his personal 
safety is of any more value than that of the average 
traveller? To be sure, our Court of Appeals once 
held that it was not negligence in law for a rail- 
road company to retain a switchman who had only 
once left a switch open and wrecked a train, but 
the record does not show that there was a new 
president on board. We say new president, for we 
do not observe any similar indications of extraordi- 
nary care and tenderness for the out-going presi- 
dents. But Pan-handle gingerly the man who has 
a new deal of the offices in his pocket. 


The World says: ‘‘The Senate this evening or- 
dered to a third reading a bill introduced by Sena- 
tor Murphy, which meets the suggestions editorally 
made in this morning’s World. It amends section 
691 of the Penal Code, relative to habitual crimi- 
nals, by adding: ‘All persons known as habitual 
criminals to the police of any city in this State, 
whose population at the last census was eight hun- 
dred thousand and upward, shall be subject to 
arrest without warrant if found loitering or acting 
in any manner which may appear to the police as 
suspicious in any public street, avenue, lane, alley 
or other thoroughfare, or in any church, theatre, 
athletic exhibition, music hall, picnic ground, or in 
any steamboat, omnibus, car or other vehicle, at 
any military funeral procession or at any public as- 
semblage.’ This is designed to protect the crowds 
at the Washington centennial, and was asked for 
by the police authorities of New York city.” This 
is outrageous. Any citizen from the ‘‘interior™” 
going to the great city is liable to be stopped and 
jailed upon suspicion of some dunder-headed or 
drunken officer, unless he satisfies the ‘‘finest in the 
world” that he is better than the average New 
Yorker. Is there any doubt that it is unconstitu- 
tional? Why should the police be made the sole 
judges whether a man who has never been seen by 
them before is or is not an habitual criminal? The 
less the doctrine of arbitrary arrests is encouraged 
the better for the liberties of all citizens. 


As our reviews of the American State Reports 
have not been unmixed with fault-finding, we call 
attention to what the publishers say for themselves 
in another column. We have said before, and we 
repeat, that all things considered, we regard the 
series, in connection with the American Decisions 
and the American Reports, as the best actual, or in 
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plan conceivable, substitute for all the State re- 
ports. <A tribute of admiration is due to the West 
Publishing Company’s energy and enterprise, but 
as time goes on we see no reason to change our 
opinion that a judicious selection, with ample an- 
notations, is the right plan. The ‘‘ American” plan 
gives the practitioner the best possible general 
view of all that is generally worth’ looking at. 
With the least loss of time the practitioner by this 
can get at all there is ona given subject. If he 
must know the “very latest case” in another State, 
there are several publications and monthly digests 
that will give him this without the burden of use- 
less matter. It may be that ‘‘case-lawyers,” who 
want every thing even if they never look at a quar- 
ter of it, will grasp every medium of reporting that 
they can lay hands on. But it is easy to predict 
what will have the greatest value ten years hence. 
At the end of that time the American State Re- 
ports will number sixty volumes —‘‘ full enough 
for life’s woes *— and the West system will number 
from three to four hundred volumes, three-quarters 
of no use — which is simply appalling. The prac- 
titioner will be overwhelmed, like the Roman trait- 
ress, by the weight of her presents. Another point 
we must insist on—the ‘‘American” plan makes 
sound, discriminating lawyers; the other plan 
makes mere case-lawyers. So without in the least 
abandoning our criticism of the ‘‘ American” — 
criticisms just as applicable to the other system — 
we give our preference to the former. 





NOTES OF CASES. 





N People v. Armstrong, Michigan Supreme Court, 
January 18, 1889, an ordinance prohibiting the 
distribution of any hand-bills or advertising cards 
upon any of the public streets or alleys of said city, 
under penalty of one hundred dollars, was held 
void. The court said: ‘‘It is insisted upon the 
part of the prosecution that the power contained in 
the charter is sufficient to warrant the passage of 
the ordinance. There is an express power in the 
charter to provide for cleaning the highways, streets, 
avenues, lanes, alleys, public grounds and squares, 
cross-walks and sidewalks in said city of dirt, mud, 
filth and other substance; also to prevent the in- 
cumbering or obstructing of streets, lanes, alleys, 
etc., and to control, prescribe and regulate the 
manner in which the highways, streets, etc., shall 
be used and enjoyed, as well as to prohibit and 
prevent the flying of kites, and all practices, amuse- 
ments and doings therein having a tendency to 
frighten teams and horses, or dangerous to life or 
property. This is not an express grant of power to 
the city of Detroit to pass a by-law or ordinance to 
prohibit a person from circulating, distributing or 
giving away circulars, hand-bills or advertising 
cards of any description, in or upon any of the 
public streets ana alleys of said city, and to punish 
by fine and imprisonment in the county jail or the 
Detroit house of correction for violation, and there 





is no such power implied in these provisions of the 
charter, Even if it could be held that the charter 
authorized it, this part of the ordinance is not a 
reasonable exercise of the power granted. It is 
true that the miscellaneous throwing to the winds 
of hand-bills, circulars or advertising cards may be 
an act that would be very desirable to prohibit. 
Such a distribution of cards or paper of any kind 
would not only litter up the street and become ¢ 
nuisance upon and along the streets, sidewalks and 
cross-walks, but naturally would tend to frighten 
teams and horses hitched upon or being driven 
along the streets, and great danger might be appre- 
hended to life and limb; yet the reasonableness or 
unreasonableness of an ordinance is not determined 
by the enormity of some offense it seeks to prevent 
and punish, but by its actual operation in all cases 
that may be brought thereunder. Jt is conceded 
in the present case that these cards were given to 
those only who expressed, or appeared to express, 
a desire for the same, and that no cards were to he 
seen upon the ground or sidewalk at or near the 
place where the defendant was distributing them; 
and it is not pretended that the rights of any per- 
son were interfered with by defendant, or that any 
teams or horses were frightened. There was no 
indiscriminate scattering of the papers to the winds, 
and the cards of the size of one and one half inches 
by two inches contained nothing but what was 
legitimate and proper for publication and distribu- 
tion. The card itself was not only harmless, but 
the words printed thereon were an invitation to a 
moral and christian assembly of people, gathered 
together for the public good. If this act can be 
classed as an offense punishable by fine and im- 
prisonment, then selling or distributing newspapers 
upon the streets of the city would be punishable in 
the same way. * * * What direction or re- 
straint is required for the public good in the mere 
act of giving away an advertising card or hand- 
bill? This part of the ordinance is not aimed at 
the littering up of the streets, or to the frightening 
of horses, but the offense is made complete in itself 
by the mere act of distributing or giving away of 
these enumerated articles. In JFrazee’s Case, 63 
Mich. 396, it was held bv this court that a city or- 
dinance providing that ‘no person or persons, asso- 
ciations or organizations, shall march, parade, ride 
or drive in or upon or through the public streets of 
the city of Grand Rapids with musical instruments, 
banners, flags, torches, flambeaux, or while singing 
or shouting, without having first obtained the con- 
sent of the mayor of said city,’ is unreasonable and 
invalid, because it suppresses what is, in general, 
perfectly lawful, and leaves the power of permit- 
ting or restraining processions to an unregulated 
official discretion. In that case Chief Justice Camp- 
bell, speaking for the court, said: ‘No one in his 
senses could regard a penalty of five hundred dol- 
lars for such trivial offenses as most of those coy- 
ered by this by-law as within any bound of reason.’ 
Many decisions of the courts of other States are to 
be found holding by-laws, much less stringent and 
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arbitrary in their terms, unreasonable and invalid. 
1 Dill. Mun. Corp., § 253; Clinton v. Phillips, 58 Tl. 
102; Kip v. Paterson, 26 N. J. Law, 298; Commis- 
sioners v. Gas Co., 12 Penn. St. 318; Commonwealth 
v. Robertson, 5 Cush. 438. This ordinance not only 
does not come within the power granted by the 
charter, but it is also unreasonable and unwar- 
ranted.” 


‘*To! the poor Indian,” is bound to know the 
law of the white man. In United States v. Whaley, 
United States Circuit Court, California, December 
15, 1888, 37 Fed. Rep. 195, it was held that under 
an act of Congress, March 3, 1885, which provides 
that ‘‘immediately upon and after the passage of 
this act all Indians committing against the person 
or property of another Indian or other person any 
of the following crimes, namely, murder, manslaugh- 
ter,” etc., shall be subject to the same laws and 
tried in the same courts as are all other persons, 
on indictment of Indians for the killing of another 
Indian in obedience to tribal resolutions, it was no 
defense that defendants never, had notice of the 
statute. The court said: ‘‘The defendants were 
members of an Indian tribe, domiciled upon the 
reservation named, and the deceased was an Indian 
doctor, who in the course of his treatment of the 
members of the tribe had been so unsuccessful as 
to induce the belief on the part of its members that 
he had been systematically poisoning his patients. 
About twenty of their number had been treated by 
him, and under his treatment each of them had 
died. Finally one Indian, Hunter Jim by name, 
who was a favorite with the tribe, became under 
the doctor’s treatment very sick. The members of 
the tribe held a council and informed the doctor 
that if Hunter Jim died they would kill him. Jim 
did die. A council was held, at which it was de- 
termined to kill the doctor, and the four defend- 
ants were appointed to carry into effect that deter- 
mination, which they did upon the reservation the 
following morning by shooting him. * * * 
Congress did not see proper to provide that the 
law should not take effect until the Indians should 
be notified of its provisions, but on the contrary 
enacted that immediately upon and after the date 
of the passage of the act all Indians committing any 
of the offenses described, with the designated places, 
shall be subject to the laws therein prescribed. 
Clearly the court cannot hold the law inapplicable 
to any Indian who comes within its provisions. 
While the offense committed by the defendants 
would, if committed by a white man, have of course 
been murder, it may be in view of the Indian 
nature, their customs, superstition and ignorance, 
that in the circumstances attending the killing of 
the doctor there was wanting the malice that is es- 
sential to constitute the crime of murder. It was 
that view that prompted the district attorney to 
say that he could not contend for a verdict of 
guilty of murder, and to consent to the withdrawal 
of the plea of not guilty, and to the entry of a plea 
of guilty of manslaughter. And since justice should 


be tempered with mercy, perhaps the court may 
be justified, in imposing sentence, in being moved 
by the same considerations, and in inflicting a pun- 
ishment which under ordinary circumstances would 
be considered far too light for so atrocious a crime. 
The judgment of the court is that the defendants 
Bill Whaley, Pancho Francisco, Salt Lake Pete and 
Juan Chino, and each of them, be imprisoned in the 
State prison at San Quentin for the period of five 


years from this date, and pay a fine of one dollar.” 





NECESSITY OF RECORDING TRANSFERS OF 
STOCK. 
a: 

ECISIONS which are based on such a misappre- 
hension of the scope of a prior decision, which 

is cited as conclusive, can have but little weight unless 
otherwise supported. In 7 Fed. Rep. the court cites 
another decision of the Federal Supreme Court in sup- 
port of its views. It is Bullard v. Bank, 18 Wall. 589. 
Referring to this case, Lowell,C. J., in 7 Fed. Rep., says 
at page 376: ‘‘ It decides that certificates of shares in 
national banks are so far negotiable or quasi negotiable 
that a by-law of the bank, which undertakes to make 
them subject to the debt of the transferrer to the bank 
itself is void.’’ Then follows an amusing deduction. 
‘‘Here again the argument is a fortiori. If the bank 
cannot create a lien by its by-law, much less can it ob- 
tain one indirectly by attachment.” This does not at 
all follow. The court merely ruled in this case that a 
national bank occupies no peculiar position with ref- 
erence to its own stock for the purpose of securing a 
lien thereon. But it did not decide that it could not 
obtain a lien thereon the same as any other creditor of 
the transferrer by attachment or pledge, or in any other 
manner. The court said a national bank could not se- 
cure a lien by a mere by-law, for this would be allow- 
ing it to secure alien in a manner different from other 
creditors. According to the learned judge’s construc- 
tion of this decision the bank could not under any eir- 
cumstances obtain a lien upon the stock; nor even by 
attachment. This would be absurd. In Scott v. Pe- 
quonnock Nat. Bank, 15 Fed. Rep. 494, the court cites 
the case in 7 Fed. Rep. and United States v. Cutts, 1 
Sumn. 133, and United States v. Vaughan, 3 Biss. 394. 
Neither of the last two cases sustains the doctrine. The 
first of these two merely holds that the transferee of 
stock secures an equitable title, although there is no 
transfer on the books. No one doubts this. In the 
otner of these two cases there was no provision as to 
entering a transfer on the books of the bank. The 
court said: ‘‘It (the law) merely declares that the 
stock shall be assignable according to the by-laws of 
the institution, but leaves the general principles of law 
and equity applicable to sales as it found them.” The 
court in the case in 15 Fed. Rep. also cites Boston Mu- 
sic Hall v. Cary, 129 Mass. 435. But this case does not 
pass upon the point. Nor is the case of Dickinson v, 
Central Nat. Bank, 129 Mass. 279, cited in 7 Fed. Rep. 
in point. An unrecorded transfer was held good as 
against an assignee in bankruptcy in that case. In 
Robinson v. National Bank of New Berne, 95 N. Y. 637, 
there is a dictum in the line of the Federal cases, the 
court saying: ‘*‘ While Hope was thus absolute owner 
as against the bank, the latter sued Satterlee (the 
owner on the record ), and upon an attachment seized 
and sold Hope’s stock, the Bank of Raleigh becoming 
the purchaser. It is not easy to see how the bank can 
be deemed a bona fide purchaser or acquired any right 
in the property of Hope by an attachment against Sat. 
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terlee.”’ The court in 7 Fed. Rep. said that an as- 
signee in bankruptcy and an attaching creditor stand 
precisely alike. ‘This may be true as a general propo- 
sition; but it is not true in this class of cases. The as- 
signee is merely the assignee; but the attaching cred- 
itor who is at expense in attaching the stock, who has 
a right to attach according to the record made by the 
books of the corporation, who is sent to that record 
by the law which gives him the right to attach, and 
who theretore hasa right to rely upon that record, 
who, placing confidence in that record, may be in- 
veigled into losing his entire claim if he does not se- 
cure a lien—such a person does not stand in precisely 
the same position as the mere conduit through whom 
flows the assignor’s property to his creditors—the 
mere extension of the assignor’s personalty so far as 
his property is concerned, that there may be a ratable 
distribution of that property. The assignee is a mere 
barrier against seizure of the assignor’s property, so 
that all creditors may share alike. Is there any wider 
difference between a quiet breeze and the ‘* stormy 
blasts of hell”? that ‘‘ with restless fury drive the 
spirits on?’ The attaching creditor, like the assignee, 
cannot in the abstract take more than the debtor had; 
but another rule comes in play, and that points to the 
record and says to the person of whose rights the at- 
taching creditor had and could have nonotice: ‘‘Your 
title must be entered there, or it will not be upheld as 
against such creditor.’’ Said thecourt in Fort Madi. 
son Lumber Co. v. Batavian Bank, 32 N. W. Rep. 336: 
“It is urged by the appellee, the transferee, that an at- 
tachment can in no case bind more than the interest 
of the debtor; and if the transfer is valid as between 
the parties, it is said that it follows from the necessity 
of the case that the attaching creditor of the transferrer 
acquires alien only upon such interest as the trans- 
ferrer has left, ifany. That there is plausibility in this 
argument cannot be denied. But in our opinion it is 
not sound. It would carry us toofar. It would make 
a transfer that is valid between the parties to it, valid 
as against all persons claiming under the transferrer. 
But no one pretends that thisisso. Ifthe transferrer 
sells again and to an innocent purchaser for value, 
who obtains a transfer upon the books, no one doubts 
that he would become both the legal and equitable 
owner, and this is true though the transferrer bad in 
one sense no interest in the stock which he could sell.” 
There is another reason for giving the statute provid- 
ing for a transfer on the books such a construction as 
will protect the attaching creditor. Certainly when he 
attaches without notice of any assignment, he parts 
with some value, relying on the record to which the law 
has sent him for information. An estoppel arises. How- 
ever slight the damages may be, the law will not inquire 
into their amount, but make them for the purpose of 
an estoppel commensurate with the estoppel. This is 
the doctrine which underlies those cases in which it 
has been held that the loss of the right to prosecute a 
person criminally or subject him toa civil suit, or even 
make a demand for money or property, will support 
an estoppel to any extent in money or property. Con- 
tinental National Bank v. National Bank of Common- 
wealth, 50 N. Y. 575; Phelps v. Feople, 72 id. 365-372; 
Voorhis v. Olmstead, 66 id. 113-118; Justh v. National 
Bank of Commonwealth, 56 id. 478; Casco Bank v. 
Keene, 53 Me. 108; Leather Manufacturing Bank v. 
Morgan (U.S. Sup. Ct.), 6 Sup. Ct. Rep. 657; id., 117 
U.S. 96; Knights v. Wiffin, L. R., 52 B. 660; Manhat- 
tan Beach Co. v. Harrold, 27 Fed. Rep. 484. The court 
in the case in 32 N. W. Rep. 
‘Where a provision is made for a record of specific 
facts, and another provision that the record shall be 
kept open for inspection by any one, the intention 
must be that any one inspecting the record should be 
entitled to rely upon it as true; and if a person in- 


said on this point: 


specting the record spends money upon the faith of it, 
any other person through whose negligence the record 
fails to show the truth should be estopped from set- 
ting up its untruthfulness.”’ Of course, whenever the 
law sends the creditor to the corporation to attach 
stock, it sends him to the record, and therefore opens 
it to his inspection. The Federal Supreme Court has 
uttered a strong dictum in favor of protecting the at- 
taching or execution creditor as against an unrecorded 
transfer of national bank stock. The law declares that 
the stock shall be transferable on the books of the 
bank as the by-laws may prescribe. In Johnston v. 
Laflin, 103 U. 8S. 800, the court say on this point: ‘‘The 
entry of the transaction on the books of the bank 
where stock is sold is required not for the translation 
of the title, but for the protection of the parties and 
others dealing with the bank, and to enable it to know 
who are its stockholders entitled to vote at their meet- 
ings and receive dividends when declared. It is neces- 
sary to protect the seller against subsequent liability 
on a stockholder, and perhaps also to protect the pur- 
chaser against proceedings of the seller's creditors. Pur- 
chasers and creditors, in the absence of other knowledge, 
are only bound to look to the books of registry of the bank.”’ 

When similar language has been used with reference 
totthe recording of instruments affecting real estate, 
the weight of authority seems to be against the priority 
of the attaching creditor. In many States the lan- 
guage is that the transfer shall not be valid except be- 
tween the parties and those having actual notice, un- 
less recorded; and yet the trend of decisions under 
such statutes is, so far as real property is concerned, 
that the unrecorded conveyance is good as against a 
subsequent attaching creditor without notice. Wal- 
lace v. Mahaffey (Kans.), 12 Pac. Rep. 705; Reed v. 
Ownby, 44 Mo. 204; Suppington v. Oeschli, 49 id. 244. 

In Iowa the contrary is held in Brown vy. Tuthill, 1 
G. Greene, 190, and Hopping v. Beaman, 2 id. 39. But 
these cases are shaken by the case of Norton v. Wil- 
liams, 9 Iowa. In Ohio the rule is settled in favor of 
the attaching creditor. Parker v. Miller, 9 Ohio, 108; 
Holliday v. Franklin Bank, 10 id. 5384. In White v. 
Denman, 1 Ohio St. 110, the court said that but for 
these cases the court would hold the contrary. 

In Telford & F. Turnpike Co. v. Gerhab (Penn.), 13 
Atl. Rep’r, the suit was brought for refusal to transfer 
stock on the books of the plaintiff in error. The stock 
was owned by one Gerhab, who assigned the same to 
one Jacobs. The corporation was notified, but having 
no transfer book, the transfer was never made thereon. 
The certificate bore on its face the words ‘‘ trausfer- 
able on the books of the corporation.’’ There was a 
book in which the secretary noted transfers himself. 
The stock was attached after the transfer as the stock 
of Gerhab by serving the writ on the corporation as 
required by law. The corporation at that time had 
been notified of the transfer, but the certificate with 
the assignment thereof to Jacobs was not exhibited to 
the corporation until after the attachment and the 
sale of the stock and the transfer thereof on the book 
kept by the secretary had all been made. Said the 
court: ‘‘ Under these circumstances I hold that the 
proceedings in the attachment execution did not affect 
the ownership of the stock previously acquired by 
Jacobs, although not actually marked as transferred 
to him upon the books of this turnpike company. 
Even if the printed notice on the certificate had said 
that the stock was ‘only’ transferable on the books of 
the company, Jacobs would still have become the 
equitable owner of thestock under the assignment to 
him, and was entitled to hold the same against all sub- 
sequent attaching creditors of Gerhab.’’ But in this 
case it does not appear that there was any statute re- 
quiring a transfer to be recorded. 

Of course a bona fide purchaser is protected as against 
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an unrecorded transfer. But what constitutes a bona 
fide purchaser? Itis clear on principle that he must 
secure a transfer on the books himself befure he can 
claim to be such, when he does not obtain the certifi- 
cate. His failure to procure the certificate is notice to 
him that it may have been transferred to some one 
else. The reasoning of some of the courts is that until 
«record is made he obtains only an equitable title, and 
therefore takes subject to all equities. But it is only 
as to the co-operation that the legal title does not pass 
by the unregistered transfer. As between the parties 
the whole title, legal and equitable, is transmitted. 
Moreover this doctrine would be too far-reaching. It 
would invalidate the title of an innocent purchaser who 
did obtain from his vendor the certificate for stock al- 
ready transferred to another person, but not recorded 
as transferred, in case the corporation should refuse to 
enter the transfer to the subsequent purchaser on the 
corporate books. The cases which appear to the con- 
trary are cases in which the question was between the 
corporation and the transferee, and the corporation 
claimed a lien on the stock in the hands of the trans- 
ferrer. As to the corporation, the purchaser, before 
record is made, takes only an equitable title, and 
therefore subject to the lien of the corporation. The 
reason is obvious. It is thus expressed in Mechanics’ 
Bank v. N. Y. & N. H. R. Co., 13 N. Y. 599, at page 
622: “If extreme caution is exercised, the purchaser 
will inquire of the maker (the corporation) and pro- 
cure his admission of its validity and his assent to the 
transfer” by transfer on the books. But as to a prior 
purchaser, whose transfer has not been noted on the 
book, the subsequent purchaser who gets the certifi- 
cate secures the stock. While the court in Bank v. 
Lanier, 11 Wall. 369, expressly refused to decide this 
question, its opinion covers it on principle. Speaking 
of the statement in the certificate that a transfer on 
the books would be made only upon surrender of the 
certificate, the court say: ‘** This isa notification to all 
persons interested to know that whoever in good faith 
buys the stock and produces to the corporation the 
certificate regularly assigned, with power to transfer, 
is entitled to have the stock transferred to him. And 
the notification goes further, for it assures the holder 
that the corporation will not transfer. the stock to any 
one not in possession of the certificates.’? But if the 
subsequent purchaser, who procures and produces the 
certificate gets no title in the absence of an entry of 
the transfer as against a prior purchaser from the 
same vendor, then the corporation would not be liable, 
for such subsequent purchaser, not having any title, 
would sustain no damage by reason of the corpora- 
tion’s refusal to make the transfer to him or by its 
making the transfer to the prior vendee. Having 
bought nothing, he has lost nothing. His action is for 
making the transfer on the books to another, or for 
refusing to make it to himself. But this action does 
not arise till after he has paid his money for and got 
nothing. On what does the action then rest. It 
stands on nothing, unless he has secured the title to 
the stock, for the corporation owes him no duty to 
transfer the stock to him on the books when some one 
else and not himself has the title to it. If that were 
so, it would by this act subject itself to liability to the 
prior ve:dee of whose rights it had notice. It would 
then be liable to A. if it transferred to B., and liable 
to B. if it transferred to A., and the ground of its lia- 
bility would be the failure of the original owner of the 
stock to deliver the certificate to his first vendee. Ye 
corporation wreckers, here is a new doctrine for your 
use. The court did decide in favor of the subsequent 
purchasers who obtained the certificates, and there- 
fore necessarily held their title superior before the 
corporation had made the transfer to the purchaser, 
although it refused to pass on the point. 


Where a purchaser fails to have his transfer re- 
corded, but obtains possession of the certificate, a sub- 
sequent purchaser is not a bona fide purchaser and en- 
titled to protection unless he secures a transfer on the 
books. When he procures such transfer, he has a 
right to assume that the original certificate has been 
surrendered or that no certificate was ever issued, and 
this is sufficient to allay the suspicion aroused by his 
failure to obtain the certificate on the transfer. This 
question is clearly discussed in N. Y. & N. H. R. R. Co. 
v. Schuyler, 34 N. Y. 30, at pages 80 and 81: ‘‘ The 
stock not having passed by the delivery of the certifi- 
cate and power of attorney, the legal title remains in 
the seller so far as it affects the company and subse- 
quent bona fide purchasers who take by transfer duly 
made on the books. Aud hence a buyer ii good faith 
of the person in whose name the stock stands on the 
books, who takes a transfer in conformity to the char- 
ter or by-laws permitted to be made by the authorized 
Officer of the corporation becomes vested with a com- 
plete title to the stock and cuts off all the rights and 
equities of the holder of the certificate to the stock it- 
self. * * * The non-production and surrender of 
the certificate at the time of the transfer is not fatal 
to the title of the transferee. It is only essential to 
the safety of the corporation and may be waived by it 
at its own peril. The company has the means of know- 
ing whether a certificate of particular stock is out. 
standing or not, and the power to compel its return 
and cancellation before any transfer is made; and the 
buyer, where the transfer is permitted by the corpora- 
tion to be made on its books by one to whose credit 
the stock is standing, has aright to presume that no 
certificate has‘ issued, or if one has, that his vendor has 
duly surrendered it for cancellation.’’ See also People 
v. Elmore, 35 Cal. 653; Naglee v. Pacific, etc., Wharf 
Co., 20 id. 529. 
Guy C. H. CoRuiss. 
GRAND Forks, DAK. 
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SALE—STOPPAGE IN TRANSIT—DELIVERY 
ON BOARD SHIP. 


ENGLISH COURT OF APPEAL, MARCH 15, 1888. 


BETHELL V. CLARK.* 


The purchasers of goods directed the vendor, who carried 
on business at Wolverhampton, to consign the goods toa 
vessel then loading in the East India Docks for Melbourne. 
The vendor accordingly delivered the goods toa railway 
company as carriers to be forwarded and shipped. Sub- 
sequently the vendor, hearing of the insolvency of the 
purchasers, gave notice to the carriers to stop the goods, 
but too late to prevent shipment, and the vessel left the 
port for Melbourne with the goods on board. Before her 
arrival the vendors claimed the goods from the shipown- 
ers as their property. 

Held, that the transit was not at an end till the goods reached 
Melbourne, and that the vendors were, till then, entitled 
to stop them in transit. ; 


PPEAL from a judgment of the Queen’s Bench 
Division (Mathew and Cave, JJ.), 57 L. T. Rep. 
(N. 8.) 627. 

The special case, stated under Order LVIL., rule 9, 
is fully set out in the report in the court below, and 
shortly the facts were as follows: 

On the Ist of June, 1885, Messrs. Tickle & Co., of 
London, ordered from Messrs. Clark & Co., of Wolver- 
hampton, ten hogsheads of hollow ware, and on the 
28th of June, 1885, wrote to the vendors asking them 
to consign the goods ‘‘to the Darling Downs to Mel- 
bourne, loading in the East India Docks here.’’ The 


*59 L. T. Rep. (N. 8.) 808. 
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vendors delivered the goods to the North-western 
Railway Company to be forwarded to the ship, and 
the railway company carried them to Poplar and _ for- 
warded them thence by a lighterage company as their 
agents to the vessel, receiving and forwarding to the 
purchasers the mate’s receipt on shipment. 

The vendors, being informed that the purchasers 
were insolvent, gave notice to the railway company to 
stop the shipment, but the notice was too late, the 
goods being already on board the vessel. The Darling 
Downs sailed to Melbourne with the goods on board, 
but before her arrival the vendors wrote to Messrs. Be- 
thell & Co., her owners, claiming the goods in question 
as their property. The goods being also claimed by 
the trustee of the estate of the purchasers, Messrs. 
Bethell & Co. interpleaded, and the question for the 
court was whether the trustee or the vendors were en- 
titled to the possession of or property in the goods. 

The trustee appealed. 


R. T. Reid, Q. C., and Plumtre, for the vendors, 
were not called on. 


LorpD KsHer, M. R. In this case, purchasers having 
become insolvent, the unpaid vendors had, according 
tothe law merchant, a right to stop the goods in 
transilu, even though the property iu them might have 
passed to the purchasers. The rule as to stoppage in 
transitu has been often stated, and the doctrine has 
always been liberally construed in favor of the unpaid 
vendor. When the goods have not been delivered to 
the purchaser himself, nor to any agent of his to hold 
for him otherwise than as a carrier, but still remain in 
the hands of the carrier as such for the purposes of the 
transit, then the goods are still in transitu, and may be 
stopped, even though the carrier was the agent of the 
purchaser to accept delivery so as to pass the property 
inthe goods. The difficulty that has arisen in some 
cases has been that a question has arisen whether the 
original transit had ended and a fresh transit begun, 
aud that difficulty has been dealt with in this way: 
where the transit still exists which was caused either 
by the terms of the contract or by the orders of the 
purchasers to the vendor, then the right of stoppage 
in transitu still exists; but if that transit is over, and 
the goods are in the hands of the carrier in conse- 
quence of fresh directions given by the purchasers for 
a fresh transit, then the right to stop in transitu has 
gone. Similarly, if the purchaser orders goods to be 
sent to a particular place, there to be kept till he gives 
fresh orders respecting them to another carrier, the 
original transit ends when they reach tha‘ place, and 
any further transit is new and independent. Now, in 
the case before us the contract dves not determine the 
destination of the goods; but it is argued on behalf of 
the vendors that the purchasers directed that the 
goods were to be forwarded to Melbourne, so that 
while they were in the hands of any of the carriers 
who would forward them to Melbourne, and until 
they arrived there, they were stillin transit, avd the 
right to stop them existed. The question turns on the 
true construction of the letter of the purchasers of the 
28th of June, which is as follows: ‘‘ Please deliver the 
ten hogsheads of hollow ware to the Darling Downs, 
to Melbourne, loading in the East India Docks here.” 
The argument on the part of the purchasers was, that 
those directions were directions to deliver on board a 
particular ship and nothing more; but that argument 
amounts to saying that the goods were to be delivered 
on board the ship, there to be kept as in a warehouse, 
subject to further orders from the purchaser as to 
further carriage or discharge. Surely that cannot be 
the business meaning of the transaction. The ship is 
loading for Melbourne, goods are to be received on 
board for carriage to Melbourne, and the meaning is 
that these goods were to be delivered on board to be 


carried to Melbourne. A mate’s receipt was given, 
and a bill of lading was signed which showed that the 
goods were received for carriage to Melbourue, and 
therefore what was actually done bears out my con- 
struction of the document. It therefore follows, in 
my opinion, that these goods were in the hands of car- 
riers as such, and in the course of their original tran- 
sit from Wolverhampton until they reached Mel- 
bourne. I think the letter of June 28 gave all the 
necessary directions, aud that the case does not fall 
within that class of cases where a fresh transit begins 
in consequence of fresh directions by the purchasers as 
to a further transit. I need not refer to all the cases 
cited. Mr. Willis’ argument is directly met by the 
judgment of Bowen, L. J., in Kendall v. Marshall, 
Stevens & Co., ubi sup., where he says: ‘‘ Where goods 
are bought to be afterward despatched as the ven- 
dee shall direct, and it is not part of the bargain that 
the goods sball be sent to any particular place, in that 
case the transit only ends when the goods reach the 
place ultimately named by the vendee as their des- 
tination. In Cootes v. Railton, 6 B. & C. 422, several 
cases were cited hy Bayley, J., in the course of his 
judgment, and the principle to be deduced from them 
is, that where goods are sold to be sent to a particular 
destination, the transitus is not at an end until the 
goods have reached the place named by the vendee to 
the vendor as their destination.”? In Ex parte ills, 
15 Q. B. Div. 39, I cited the test laid down by Lord El- 
lenborough in Dixon v. Baldwen, 5 East, 175, where he 
says: ‘* The goods had so far gotten to the end of their 
journey that they waited for new orders from the pur- 
chaser to put them again in motion, to communicate 
to them another substantive destination, aud that 
without such orders they would continue stationary.”’ 
I applied that rule to the case then before me, and 
held that in that case the goods had arrived at their 
destination when they got to Southampton. Such is 
not the case here; no fresh orders would be necessary 
in this case until they arrived at Melbourne. I there- 
fore think that the vendors rightly exercised their 
right to stop in trantitu, and that this appeal must be 
dismissed. 


Fry, L. J. Lam of the same opinion. The trustee 
of the purchasers relies on a constructive delivery, 
that is, a delivery to an agent of the vendees, as ter- 
minating the transit. No doubt the transit is at an 
end when delivery is made to an agent to hold for the 
vendee, or to await further instructions for the des- 
patch, but when the sole duty of the agent is to trans- 
mit, then nothing can be clearer than that the transi- 
tus continues whilst the goods are in the hands of such 
transmitting agents, however many they may be. I| will 
refer to only one authority on the subject. In Berndt- 
son v. Strang, 16 L. 'T. Rep. (N. 8S.) 583; L. Rep. 4 Kq. 
481, Lord Hatherley says: *‘In the ordinary case of 
chartering it appears to me that the captain or master 
is a person interposed between vendor and purchaser 
in such a way that the transitus is not at an end, and 
the goods will not be parted with, and the consignee 
will not receive them into his possession until the voy- 
age is terminated, and the freight paid according to 
the arrangement in the charter-party.”? I can only 
come to the conclusion in this case that the railway 
company, the lightermen, and the shipowners were all 
agents to receive the goods forthe purpose of carrying 
them to Melbourne, and that the transit was vot atan 
end until they reached that place. 


Lopes, L. J. I thiuk that the law applicable to this 
case is to be found in the words of Lord Ellenborough 
in Dixon v. Baldwen, ubi sup. Applying that law to 
this case, the only direction given by the vendees was 
contained in the letter of the 28th of June, and the 
cage really depends on the true construction of that 
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letter. I can only read it as meaning that the goods 
are to be sent to the shipowners to be forwarded to 
Melbourne. If so, no fresh orders were required until 
they reached that place, and the transitus continued 
until that time. J think the decision of the court be- 
low was right, and must be affirmed. 

Appeal dismissed. 


—————————EE 


FACTORS AND BROKERS— RIGHT TO COM- 
MISSION—ILLEGAL SALES. 


INDIANA SUPREME COURT, JAN. 11, 1889. 


PAPE Vv. WRIGHT. 


An owner of a patent-right employed defendant to procure 
purchasers for it, agreeing to pay him a commission 
therefor. Copies of the letters-patent had not been filed 
with the clerk of the court, nor had affidavits of genuine- 
ness been made, as required by section 6054 of the Revised 
Statutes of Indiana, before offering a patent for sale. 
Held, that on procuring a purchaser, plaintiff was enti- 
tled to a commission, notwithstanding the owner violated 
the law in making a sale or offering to sell. 


CTION fora commission earned asa broker. Judg- 
ment for plaintiff. Section 6054, Revised Statutes 

of Indiana, forbids the selling, or offering to sell,a 
patent-right in any county in the State, without first 
filing certified copies of the patent with the clerk of the 
court of the county with an affidavit of genuineness. 


L. M. Nuide, for appellant. 


W. S. O’ Rourke, Spencer & Jenkinson and A. A. 
Chapin, for appellee. 


Evuiottr, C. J. The complaint upon which this 
cause was tried alleges that the appellant employed 
the appellee to procure purchasers fora patented right 
of which he was the owner, and promised to pay the 
appellee a commission as compensation for his ser- 
vices; that the appellee did procure purchasers, and 
that the appellant sold the rights to the purchasers 
procured by the appellee. 

The answer of the appellant is in three paragraphs. 
The first is a general denial, and the second is a plea 
of payment. The third contains these facts: At the 
time the contract was entered into the purchasers pro- 
cured, and the rights sold, neither the defendant nor 
the plaintiff, nor any other person, had filed with the 
clerk of the court of Allen county copies of letters- 
patent, nor had they or any one made an affidavit that 
the letters-patent are genuine. Tothis answer a de- 
murrer was sustained. 

The validity of our statute regulating the sale of 
patented rights has been repeatedly affirmed by this 
court. It is with us no longer an open question. Fry 
v. Slate, 63 Ind. 552; Works v. Work, 70 id. 253; 
Brechbill v. Randall, 102 id. 528; New v. Walker, 108 id. 
365; Hankey v. Downey, 18 N. E. Rep. 271. 

We collected and examined the authorities in New 
v. Walker, supra, and we shall not again discuss 
them further than to refer to a very recent 
case decided by the Court of Appeals of New York, 
where the doctrine of New v. Walker was approved. 
Herdic v. Roessler, 109 N. Y. 27. It was said in the 
course of the opinion in that case: ‘‘But the laws of 
Congress and the State laware not in conflict. 
object of one is to secure to theinventor an exclusive 
right to use or sell his invention, and the object of the 
other is to protect against fraud in sales.” If the ques- 
tion of the sufficiency of the answers depended solely 
upon the validity of our statute, we should have no 
hesitation in adjudging the answer good; but affirm- 
ing the validity of the statute does not lead to an af- 
firmance of the sufficiency of the answer. The case is 


a peculiar one. 


The 


The plaintiff was employed to procure 
purchasers of patented rights. He was not employed 
to sell, but to furnish purchasers. He was acting as a 
broker, and as such was entitled to his commission 
when he furnished a customer, whether a sale was 
consummated or not. Brokers who undertake to 
find purchasers earn their commission when they 
bring to their principal a person willing and ready to 
buy. Love v. Miller, 53 Ind. 294; Vinton v. Baldwin, 
88 id. 104, and cases cited; Fischer v. Bell, 91 id. 243; 
McClave v. Paine, 49 N. Y. 561. 

The question is not whether it was illegal to sell or | 
offer to sell patented rights, but whether it was illegal 
for the broker to attempt to find a purchaser; for as 
the pleadings present the facts, the broker was not au- 
thorized to make a sale, nor was he requested to sell: 
All that he was engaged to do was to procure some 
one to buy. He wasnot therefore an agent authorized 
to sell, but was what the authorities denominate a 
“middleman.’’ Alexander v. University, 57 Ind. 466; 
Vinton v. Baldwin, supra; Redfield v. Tegg, 38 N. Y. 
212; Rowe v. Stevens, 58 id. 621; Rupp v. Sampson, 16 
Gray, 398; Barry v. Schmidt, 15 N. W. Rep. 24. 

The office of a middleman is to bring the parties to- 
gether, leaving to them the consummation of the sale, 
and he does not sell, or offer to sell, but simply sets in 
train preliminary negotiations. Ifamiddlemanis en- 
titled to compensation when he procures a purchaser, 
then he can enforce his contract, notwithstanding the 
fact that his employer violates the law, for its enforce- 
ment does not require that he shall bring to his assist- 
ance the illegal contract of selling or offering to sell 
patented articles. The rule upon the general subject 
is that a recovery may be adjudged whenever it 
can be reached without the aid of an illegal contract. 
Louisville, etc., v. Buck, ante, 453 (this term); Sond- 
heim v. Gilbert, 18 N. E. Rep. 687 (this term). 

In the case of Bank v. Bank, 16 Wall. 488, the rule 
was declared to be substantially that stated by us, the 
court saying: ‘‘The plaintiffs do not require the aid 
of any illegal contract to establish their case. It is 
enough that the defendants have in hand a thing of 
value that belongs to them.’’ Other decisions approve 
this doctrine. Brooks v. Martin, 2 Wall. 70; Cook v. 
Sherman, 20 Fed. Rep. 167; Burke v. Flood, 6 Sawy. 
220; Lehman v. Strassberger, 2 Woods, 563. 

Closely analyzing the pleadings, and recapitulating 
somewhat, we shall find these elements present: That 
the undertaking was to find a purchaser; that the 
appellee had no knowledge of any intention on 
the part of his employer to violate the law; that the 
employer has had the benefit of the appellee’s services, 
and that a recovery may be enforced without validat- 
ing the illegal acts of the appellant. These elements 
are important, for they discriminate the case from that 
of an agent joining with his principal in a known ille- 
galact. ‘They mark it as a case where the principal is 
seeking to usehis own wrong to escape payment for 
services rendered at his request, and they prove it to 
be acontract not blended with the illegal conductand 
purpose of the wrong-doer. The question is not, what ' 
are the rights of the public as against the appellee, but 
the question is as to the rights of a principal, upon 
whom chiefly and primarily rested the duty of per- 
forming the acts required by the law, as against a mid- 
dleman who has done what the principal employed him 
to do. Proceeding upon the general principles we have 
stated, and guided by the authorities we have cited, 
our course if we keep in the straight path marked out 
by them, would lead us, even without decisions more 
directly in point, to the conclusion that the answer is 
bad. But our search for direct decisions has not been 
unrewarded, for we have found cases strongly in 
point. 

In the case of Crane v. Whitiemore, 4 Mo. App. 510, it 
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was held that ‘‘a broker may recover his commissions 
for services rendered in finding a purchaser for certain 
goods, even though the contract of sale between the 
buyer and seller, made after the broker’s services were 
performed, was immoral and against public policy, as 
a wager contract; nor is the question affected by the 
broker’s knowledge of the contract, he not being a 
party thereto.” 

The case which we cite is a much stronger case than 
the one before us, especially in the particular that the 
broker had knowledge of the illegal character of the 
transaction. Here we cannot assume knowledge, for 
the presumption is in favor of obedience to Jaw, and 
in favor of fair dealing. Curtis v. Gokey, 68 N. Y. 304. 
In another particular the case cited is stronger than 
the present, for there both parties to the illegal con- 
tract were wrong-doers, while here the purchaser pro- 
cured by the broker was guilty of no wrong, although 
the seller was. 

In the case of Ormes v. Dauchy, 45 N. Y. Super. 85, 
it was held that a broker who brought parties together 
might recover his commissions, although the contract 
entered into between the parties brought together by 
him was for advertising a lottery, and such advertise- 
ments were forbidden by statute. The court there 
said of the contract of the brokers: ‘Their engage- 
ment was ended when they introduced the parties to 
each other, and the lawallows them compensation for 
that particular service. The contract ofthe plaintiffs 
was in itself lawful and free from vice, and I do not 
see how it can be avoided on the ground that it may 
have possibly facilitated an illegal transaction. It is 
impossible to conceive where the doctrine would carry 
us should it be held that a broker’s contract is void, 
because it may have some remote connection with 
other unlawful contracts. Iam not aware of any prin- 
ciple which could -justify this.’’ It is possibly true 
that the court pushed beyond its just limits the gen- 
eral rule it stated in applying it to the facts of the case 
before it. Ormes v. Dauchy, 82 N. Y. 443. 

But granting this, still the rule remains in its in- 
tegrity, and must apply where, as here, the duties 
of the broker were at an end before any illegal act was 
done with which he was directly or remotely connected, 
for here no act of his was illegal, nor did it, by any 
wrong of his, facilitate in legal contemplation the per- 
formance of an illegal act by his employer. In the 
case cited the law positively prohibited the act which 
the broker brought the parties together to perform, 
while here the act was not probibited, but might law. 
fully be performed by one who had complied with the 
statute. Herethere was no general prohibition, but 
simply a regulation of the mode of procedure by vend- 
ers of patented rights. If the sale of patented rights 
had been absolutely prohibited (supposing such a 
thing legally possible), there would be plausibility in 
the theory that a broker could not do any act toward 
bringing about a sale, for then the case would be 
within the rulelaid down in such cases as Biggs v. 
Lawrence, 3 T. R. 454; Clugas v. Penaluna, 4 id. 466. 
But as the vending of such rights is not unlawful 
where the statute is complied with, the appellee was 
not necessarily a participant in the wrong of his em- 
ployer. The case falls far within the rule declared in 
such cases as Pellecat v. Angell, 2 Comp., M. & R. 311; 
Faikney v. Reynous, 4 Burr. 2069; Holman v. Johnson, 
Cowp. 341. 

As there was a general right to sell the patented 
rights, and as no considerations of public policy con- 
demn the sale of such rights, sales of them are not in 
themselves unlawful, but only become so when made 
by one who has failed to do what the statute com- 
mands; and the appellee was therefore not bound to 
assume that hisemployer would violate the law, but 
against his employer at least, the appellee had a right 





to assume that he would do or had done what the law 
requires. Walds Pollock Cont. 329. 

We do not of course question the soundness of the 
general rule that one who contracts to do an illegal 
act, or to aid in doing a wrong, cannot recover com- 
pensation for his services. On the contrary, we affirm 
as strongly as possible, the justice of that rule, but we 
quite as strongly deny its applicability to such acase as 
is here presented by the pleadings properly before us. 
Toapply the general rule to a case like this would re- 
sult in constituting every broker a censor and guar- 
dian of his employer, and in every case where the sub- 
ject of the sale was a patented right impose upon him 
the duty of ascertaining that his employer was not a 
law-breaker, and all for the benefit of the employer, 
who repudiates his obligation, and endeavors to get the 
benefit of his broker’s services without paying bim any 
compensation. Not all general rules apply to every 
case, for resembling cases may fall within special 
rules, or within exceptions to general rules. 

[Omitting minor points. ] 

Judgment reversed, with instructions to sustain the 
motion for a new trial. 


—____4____.. 


CONSTITUTIONAL LAW—VESTED RIGHTS— 
PHYSICIANS AND SURGEONS—LICENSE. 


UNITED STATES SUPREME COURT, JANUARY 14, 1889. 


DENT Vv. STATE OF WEST VIRGINIA. 


Chapter 93, sections 9, 15, act of West Virginia of 1882, provid- 
ing that graduates of a reputable medical college, who - 
shall present their diplomas to the State board of health, 
and receive from it a certificate; persons who have 
practiced medicine in the State for ten years before 
March 8, 1881, and who shall make an affidavit thereof, 
and receive from the board of health a certificate; and 
persons, who upon examination by the board of health, 
shall be found qualified, and no others, shall be permitted 
to practice medicine; and imposing penalties for un- 
authorized practice, does not deprive persons engaged in 
the practice of medicine at the time of its passage of any 
vested right within the meaning of the Constitution. 


N error to the Supreme Court of Appeals of the State 
of West Virginia. This case comes from the Supreme 
Court of Appeals of West Virginia. Itinvolves the 
validity of the statute of that State which requires 
every practitioner of medicine in it to obtain a certifi- 
cate from the State board of health that he isa graduate 
of a reputable medical college in the school of medi- 
cine to which he belongs; or that he has practiced 
medicine in the State continuously for the period of 
ten years prior to the 8th day of March, 1881; or that 
he has been found, upon examination by the board, to 
be qualified to practice medicine in all its depart- 
ments; and makes the practice of, or the attempt by 
any person to practice, medicine, surgery or obstetrics 
in the State without such certificate, unless called from 
another State to treat a particular case, a misde- 
meanor punishable by fine or imprisonment, or both, 
in the discretion of the court. The statute in question 
is found in sections 9 and 15 of an act of the State, 
chapter 93, passed March 15, 1882, amending a chap- 
ter of its Code concerning the public health. Stat. 
1882, pp. 245, 246, 248. These sections are as follows: 

‘* Sec. 9. The following persons, and no others, shall 
hereafter be permitted to practice medicine in this 
State, viz.: First, All persons who are graduates of a 
reputable medical vollege in the school of medicine to 
which the person desiring to practice belongs. Every 
such person shall, if he has not already done so and 
obtained the certificate hereinafter mentioned, pre- 
sent his diploma to the State board of health, or to 
the two members thereof in his congressional district, 
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and if the same is found to be genuine, and was issued 
by such medical college, as is hereinafter mentioned, 
and the person presenting the same be the graduate 
named therein, the said board, or said two members 
thereof (as the case may be), shall issue and deliver to 
him a certificate to that effect, and such diploma and 
certificate shall entitle the person named in such di- 
ploma to practice medicine in all its departments in 
this State. Second. All persons who have practiced 
medicine in the State continuously for the period of 
ten years prior to the 8th day of March, one thousand 
eight hundred and eighty-one. Every such person 
shall make and file with the two members of the State 
board of health in the congressional district in which 
he resides, or if he resides out of the State, in the dis- 
trict nearest his residence, an affidavit of the number 
- of years he has continuously practiced in this State; 
and if the number of years herein stated be ten or 
more, the said board, or said two members thereof, 
shall, unless they ascertain such affidavit to be false, 
give him acertificate to that fact, and authorizing 
him to practice medicine in all its departments in this 
State. Third. A person who isnot such graduate, and 
who has not so practiced in this State fora period of 
ten years, desiring to practice medicine in this State, 
shall, if he has not already done so, present himself 
for examination before the State board of health, or 
before the said two members thereof in the congress- 
ional district in which he resides, or if he resides out 
of the State, to the said two members of the State 
board of health in the congressional district nearest 
his place of residence, who together with a member of 
the local board of health, who is a physician (if there 
be such member of the local board) of the county in 
which the examination is held, shall examine him as 
herein provided, and if upon full examination they 
find him qualified to practice medicine in all its de- 
partments, they, or a majority of them, shall grant 
him a certificate to that effect, and thereafter he shall 
have the right to practice medicine in this State to the 
same extent as if he had the diploma and cer- 
tificate hereinbefore mentioned. The members of the 
State board of health in each congressional district 
shall, by publication in some newspaper printed in the 
county in which their meeting is to be held, or if no 
such paper is printed therein, in some newspaper of 
general circulation in such district, give at least 
twenty-one days’ notice of the time and place at which 
they will meet for the examination of applicants for 
permission to practice medicine, which notice shall be 
published at least once in each week for three succes- 
sive weeks before the day of such meeting; but this 
section shall not apply toa physician or surgeon who 
is called from another State to treat a particular case, 
or to perform a particular surgical operation, in this 
State, and who does not otherwise practice in this 
State.”’ 

‘Sec. 15. If any person shall practice, or attempt to 
practice, medicine, surgery or obstetrics in this State, 
without having complied with the provisions of sec- 
tion 9 of this chapter, except as therein provided, he 
shall be guilty of a misdemeanor, and fined for every 
such offense not less than fifty nor more than five hun- 
dred dollars, or imprisoned in the county jail not 
less than one month nor more than twelve months, or 
be punished by both such fine and imprisonment,at the 
discretion of the court. And if any person shall file, or 
attempt to file, as his own the diploma or certificate of 
another, or shall file, or attempt to file, a false or 
forged affidavit of his identity, or shall willfully swear 
falsely to any question which may be propounded to 
him on his examination, as herein provided for, or to 
any affidavit herein required to be made or filed by 
him, he shall, upon conviction thereof, be confined in 
the penitentiary not less than one nor more than three 


years, or imprisoned inthe county jail not less than 
six nor more than twelve mouths, and fined not less 
than one hundred nor more than five hundred dollars 
at the discretion of the court.”’ 

Under this statute the plaintiff in error was indicted 
in the State Circuit Court of Preston county, W. Va., 
for unlawfully engaging in the practice of medicine in 
that Statein June, 1882, without a diploma, certificate 
or license therefor, as there required; not being a phy- 
sician or surgeon called from another State.to treat a 
particular case, or to perform a particular surgical 
operation. 

To this indictment the defendant pleaded not guilty, 
and a jury having been called, the State by its prose- 
cuting attorney,and the defendant by his attorney, 
agreed upon the following statement of facts, namely: 
‘““That the defendant was engaged in the practice of 
medicine in the town of Newburg, Preston county, 
W. Va., at the time charged in the indictment, and 
had been so engaged since the year 1876 continuously 
to the present time, and has during all said time en- 
joyed alucrative practice, publicly professing to be a 
physician, prescribing for the sick, and appending to 
his name the letters ‘M. D.;’ that he was not then 
and therea physician and surgeon called from another 
State to treat a particular case, or to perform a par- 
ticular surgical operation, nor was he then and there 
a commissioned officer of the United States army and 
navy and hospital service; that he has no certificate, 
as required by section 9, chapter 93, Acts of Legisla- 
ture of West Virginia, passed March 15, 1882, but has 
a diploma from the ‘American Medical Eclectic Col- 
lege of Cincinnati, Ohio;’ that he presented said di- 
ploma to the members of the board of health who re- 
side in his congressional district, and asked for the 
certificate as required by law, but they, after retaining 
said diploma for some time, returned it to defendant 
with theirrefusal to grant him acertificate asked, be- 
cause, as they claimed, said college did not come un- 
der the word ‘reputable,’ as defined by said board of 
of health; that if the defendant had been or should be 
prevented from practicing medicine it would bea 
great injury to him, as it would deprive him of his 
only means of supporting himself and family; that at 
the time of the passage of the act of 1882 he had not 
been practicing medicine ten years, but had only been 
practicing six, as aforesaid, from the year 1876.”’ 

These were all the factsin the case. Upon them the 
jury found the defendant guilty, and thereupon he 
moved an arrest of judgment on the ground that the 
act of the Legislature was unconstitutional and void so 
far as it interfered with his vested right in relation to 
the practice of medicine, which motion was overruled, 
and to the ruling an exception was taken. The court 
thereupon sentenced the defendant to pay a fine of 
$50 and the costs of the proceedings. The case being 
taken on writ of error to the Supreme Court of Ap- 
peals of the State the judgment was affirmed, and to 
review this judgment the case is brought here. 


M. H. Dent, for plaintiff in error. 
Alfred Caldwell, for defendant in error. 


Frreup, J. Whether the indictment upon which the 
plaintiff in error was tried and found guilty is open to 
objection for want of sufficient certainty in its aver- 
ments isa question which does not appear to have 
been raised either on the trial or before the Supreme 
Court of the State. The presiding justice of the Jatter 
court, in its opinion, states that the counsel for the 
defendant expressly waived all objections to defects 
in form or substance of the indictment, and based his 
claim for areview of the judgment on the ground that 
the statute of West Virginia is unconstitutional and 
void. The unconstitutionality asserted consists in its 
alleged conflict with the clause of the fourteenth 
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. amendment which declares that no State shall deprive 
any person of life, liberty or property without due 
process of law; the denial to thé defendant of the 
right to practice his profession without the certificate 
required constituting the deprivation of his vested 
right and estate in his profession, which he had pre- 
viously acquired. 

Itis undoubtedly the right of every citizen of the 
United States to follow any lawful calling, business or 
profession he may choose, subject only to such restric- 
tions as are imposed upon all persons of like age, sex 
and condition. This right may in many respects be 
considered as a distinguishing feature of our republi- 
can institutions. Here all vocations are open to every 
one on like conditions. All may be pursued as sources 
of livelihood, some requiring years of study and great 
learning for their successful prosecution. The inter- 
est, or as it is sometimes termed, the ‘‘ estate,’’ ac- 
quired in them—that ts, the right to continue their 
prosecution—is often of great value to the possessors, 
and cannot be arbitrarily taken from them, any more 
than their real or personal property can be thus taken. 
But there is no arbitrary deprivation of such right 
where its exercise is not permitted because of a failure 
to comply with conditions imposed by the State for 
the protection of society. The power of the State to pro- 
vide for the general welfare of its people authorizes it 
to prescribe all such regulations as in its judgment will 
secure or tend to secure them against the consequences 
of ignorance and incapacity, as well as of deception 
and fraud. As one means to this end, it has been the 
practice of different States from time immemorial to 
exactin many pursuits acertain degree of skill and 
learning upon which the community may confidently 
rely; their possession being generally ascertained 
upon an examination of parties by competent persons, 
or inferred from a certificate to them in the form of a 
diploma or license from an institution established for 
instruction on the subjects, scientific and otherwise, 
with which such pursuits have to deal. The nature 
and extent of the qualifications required must depend 
primarily upon the judgment of the State as to their 
necessity. If they are appropriate to the calling or 
profession, and attainable by reasonable study or ap- 
plication, no objection to their validity can be raised 
because of their stringency or difficulty. It is only 
when they bave no relation to such calling or profes- 
sion, or are unattainable by such reasonable study 
and application, that they can operate to deprive one 
of his right to pursue a lawful vocation. 

Few professions require more careful preparation 
by one who seeks to enter it than that of medicine. It 
has to deal with all those subtle and mysterious influ- 
ences upon which health and life depend, and requires 
not only a knowledge of the properties of vegetable 
and mineral substances, but of the human body in all 
its complicated parts, and their relation to each other, 
as well as their influence upon the mind. The physi- 
cian must be able to detect readily the presence of dis- 
ease, and prescribe appropriate remedies for its re- 
moval. Every one may have occasion to consult him, 
but comparatively few can judge of the qualifications 
of learning and skill which he possesses. Reliance 
must be placed upon the assurance given by his li- 
cense, issued by an authority competent to judge in 
that respect, that he possesses the requisite qualifica- 
tions. 

Due consideration therefore for the protection of so- 
ciety may well induce the State to exclude from prac- 


tice those who have not sucha license, or who are found. 


upon examination not to be fully qualified. The same 
reasons which control in imposing conditions, upon 
compliance with which the physician is allowed to 
practice in the first instance, may call for further con- 
ditions as new modes of treating disease are discov- 


ered, or a more thorough acquaintance is obtained of 
the remedial properties of vegetable and mineral sub- 
stances, or amore accurate knowledge is acquired of 
the human system and of the agencies by which it is 
affected. It would not be deemed a matter for serious 
discussion that a knowledge of the new acquisitions of 
the profession, as itfrom time to time advances in its 
attainments for the relief of the sick and suffering, 
should be required for continuance in its practice, but 
for the earnestness with which the plaintiff in error 
insists that by being compelled to obtain the certifi- 
cate required, and prevented from continuing in his 
practice without it, he is deprived of his right and es- 
tate in his profession without due process of law. We 
perceive nothing in the statute which indicates an in- 
tention of the Legislature to deprive one of any of his 
rights. Noone hasaright to practice medicine with- 
out having the necessary qualifications of learning and 
skill; and the statute only requires that whoever as- 
sumes, by offering to the community his services as a 
physician, that he possesses such learning and skill, 
shall present evidence of it by a certificate or license 
from a body designated by the State as competent to 
judge of his qualifications. 

As we have said on more than one occasion, it may 
be difficult, if not impossible, to give to the terms 
‘* due process of law” a definition which will embrace 
every permissible exertion of power affecting private 
rights, and exclude such as are forbidden. They come 
to usfrom the law of England, from which country 
our jurisprudence is to a great extent derived; and 
their requirement was there designed to secure the 
eubject against the arbitrary action of the crown, and 
place him under the protection of the law. They are 
deemed to be equivalent to ‘‘the law of the land.’”’ In 
this country the requirement is intended to have a 
similar effect against legislative power—that is, to se- 
cure the citizen against any arbitrary deprivation of 
his rights, whether relating to his life, his liberty or 
his property. Legislation must necessarily vary with 
the different objects upon which itis designed to ope- 
rate. It is sufficient for the purposes of this case to 
say that legislation is not open to the charge of de- 
priving one of his rights without due process of law, if 
it be general in its operation upon the subjects to 
which it relates, and is enforceable in the usual modes 
established in the administration of government with 
respect to kindred matters—that is, by process or pro- 
ceedings adapted to the nature of the case. The great 
purpose of the requirement is to exclude every thing 
that is arbitrary and capricious in legislation affecting 
the rights of the citizen. As said by this court in 
Yick Wo v. Hopkins, speaking by Mr. Justice Mat- 
thews: ‘‘ When we consider the nature and the theory 
of our institutions of government, the principles upon 
which they are supposed to rest, and review the history 
of their development, we are constrained to conclude 
that they do not mean to leave room for the play and 
action of purely personal and arbitrary power.”’ 118 U. 
S. 356, 369. See also Pennoyer v. Neff, 95 id. 714, 733; 
Davidson v. New Orleans, 96 id. 104, 107; Hurtado v. 
California, 110 id. 516; Railroad Co. v. Humes, 115 id. 
512, 519. 

Tbere is nothing of an arbitrary character in the 
provisions of the statute in question. It applies to all 
physicians, except those who may be called for a spec- 
ial case from another State. It imposes no conditions 
which cannot be readily met; and it is made enforce- 
able in the mode usual in kindred matters—that is, by 
regular proceedings adapted to the case.: It authorizes 
an examination of the applicant by the board of 
health as to his qualifications when he has no evidence 
of them in the diploma of a reputable medical college 
in the school of medicine to which he belongs, or bas 
not practiced in the State a designated period before 
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March, 1881. If in the proceedings under the statute 
there should be any unfair or unjust action on the 
part of the board in refusing him a certificate, we 
doubt not that a remedy would be found in the courts 
of the State. But no such imputation can be made, 
for the plaintiff in error did not submit himself to the 
examination of the board after it had decided that the 
diploma he presented was insutficient. 

The cases of Cummings v. State of Missouri, 4 Wall. 
277, and of Ex parte Garland, id. 333, upon which 
much reliance is placed, do not, in our judgment, sup- 
port the contention of the plaintiff in error. In the 
first of these cases it appeared that the Constitution 
of Missouri, adopted in 1865, prescribed an oath to be 
taken by persons holding certain offices and trusts, and 
following certain pursuits within its limits. They 
were required to deny that they had done certain 
things, or had manifested by act or word certain 
desires or sympathies. The oath which they were to 
take embraced thirty distinct affirmations respecting 
their past conduct, extending even to their words, de- 
sires and sympathies. Every person unable to take 
this oath was declared incapable of holding in the 
State ‘‘any office of honor, trust or profit under its 
authority, or of being an officer, councilman, director 
or trustee or other manager of any corporation, public 
or private,” then existingor thereafter established by 
its authority; or ‘‘ofacting as a professor or teacher 
in any educationalinstitution, or in any common or 
other school, or of holding any real estate or other 
property in trust for the use of any church, religious 
society or congregation.” Andevery person holding 
at the time the Constitution took effect any of the of- 
fices, trusts or positions mentioned, was required 
within sixty days thereafter to take the oath, and if 
he failed to comply with this requirement, it was de- 
clared that his office, trust or position should ipso facto 
become vacant. No person after the expiration of the 
sixty days was allowed, without taking the oath, “to 
practice as an attorney or counsellor at law,” norafter 
that period could ‘‘any person be competent as a 
bishop, priest, deacon, minister, elder or other clergy- 
man of any religious persuasion, sect or denomination 
to teach or preach or solemnize marriages.” Fine and 
imprisonment were prescribed as a punishment for 
holding or exercising any of the ‘‘ offices, positions, 
trusts, professions or functions’’ specified, without 
taking the oath, and false swearing or affirmation in 
taking it was declared to be perjury, punishable by im- 
prisonment in the penitentiary. A priest of the Ro- 
man Catholic Church was indicted in a Circuit Court 
of Missouri, and convicted of the crime of teaching 
and preaching as a priest and minister of that religious 
denomination without having first taken the oath, 
aud was sentenced to pay a fine of $500, and to be com- 
mitted to jail until the same was paid. On appeal to 
the Supreme Court of the State the judgment was af- 
firmed, and the case was brought on error to this court. 
As many of the acts from which the parties were 
obliged to purge themselves by the oath had no rela- 
tion to their fitness for the pursuits and professions 
designated, the court held that the oath was not re- 
quired as a means of ascertaining whether the 
parties were qualified for those pursuits and pro- 
fessions, but was exacted because it was thought that 
the acts deserved punishment, and that for many of 
them there was no way of inflicting punishment ex- 
cept by depriving the parties of their offices and trusts. 
A large portion of the people of Missouri were unable 
to take the oath, andas to them the court held that 
the requirement of its Constitution amounted to a 
legislative deprivation of their rights. Many of the 
acts which parties were bound to deny that they had 
ever done were innocent at thetime they were com- 
mitted, and the deprivation of aright to continue in 


their offices if the oath were not taken was held to be 
a penalty for a past act, which was violative of the 
Constitution. The doctrine of thiscase was affirmed 
in Pierce v. Carskadon, 16 Wall. 234. 

In the second case mentioned, that of Ex parte Gar- 
land, it appeared that on the 2d of July, 1862, Congress 
had passed an act prescribing an oath to be taken by 
every person elected or appointed to any office of honor 
or profit under the United States, either in the civil, 
military or naval departments of the government, ex- 
cept the president, before entering upon the duties of 
his office, and before being entitled to his salary and 
other emoluments. On the 24th of January, 1865, 
Congress by a supplemental act extended its provis- 
ions so as to embrace attorneys and counsellors of the 
courts of the United States. This latter act, among 
other things, provided that after its passage no person 
should be admitted as an attorney and counsellor to 
the bar of the Supreme Court, and after the 4th of 
March, 1865, to the bar of any Circuit or District Court 
of the United States, or of the Court of Claims, or be 
allowed to appear and be heard by virtue of any pre- 
vious admission until be had taken and subscribed the 
oath prescribed by the act of July 2, 1862. The oath 
related to past acts, and its object was to exclude 
from practice in the courts parties who were unable to 
affirm that they had not done the acts specified; and 
as it could not be taken by large classes of persons, it 
was held to operate against them as a legislative de- 
cree of perpetual exclusion. Mr. Garland had been 
admitted to the bar of the Supreme Court of the 
United States previous to the passage of the act. He 
wasa citizen of Arkansas, and when that State passed 
an ordinance of secession which purported to with- 
draw her from the Union, and by another ordinance 
attached herself to the so-calld ‘‘ Confederate States,”’ 
he followed the State, and was one of her representa- 
tives, first in the lower House, and afterward in the 
Senate of the Congress of the Confederacy, and was a 
member of that Senate at the time of the surrender of 
the Confederate forces to the armies of the United 
States. Subsequently, in 1865, he received from the 
president of the United States a full pardon for all of- 
fenses committed by his participation, direct or im- 
plied, in the rebellion. He produced this pardon, and 
asked permission to continue as an attorney and coun- 
sellor of this court without taking the oath required 
by the act of January 24, 1865, and the rule of the 
court which had adopted the clause requiring its ad- 
ministration in conformity with the act of Congress. 
The court held that thelaw, in exacting the oath as 
to his past conduct as a condition of his continuing in 
the practice of his profession, imposed a penalty for 
a past act, and in that respect was subject to the same 
objection as that made to the clauses of the Constitu- 
tion of Missouri, and was therefore invalid. 

There is nothing in these decisions which supports 
the positions for which the plaintiff in error contends. 
They only determine that one who is in the enjoyment 
of a right to preach and teach the Christian religion as 
a priest of a regular church, and one who has been ad- 
mitted to practice the profession of the law, cannot 
be deprived of the right to continue in the exercise of 
their respective professions by the exaction from them 
of an oath as to their past conduct, respecting matters 
which have no connection with such professions. Be- 
tween this doctrine and that for which the plaintiffin 
error contends there is no analogy or resemblance. 
The Constitution of Missouri and the act of Congress 
in question in those cases were designed to deprive 
parties of their right to continue in their professions 
for past acts, or past expressions of desires and sym- 
pathies, many of which had no bearing upon their fit- 
ness to continue in their professions. The law of 
West Virginia was intended to secure such skill and 
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learning in the profession of medicine that the com- 
munity might trust with confidence those receiving a 
license under authority of the State. 

Judgmeut affirmed. 


—————— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CONSTITUTIONAL LAW—EX POST FACTO—CHANGE OF 
PENALTY AFTER INDICTMENT.—Defendant was in- 
dicted for carrying concealed weapons while the Code 
of Mississippi, section 2985, prescribing the penalty 
therefor, was in force, and was tried after the act of 
March 9, 1888, amending section 2985 by striking out 
the clause which excepted from the prohibition per- 
sons apprehending an attack, and by increasing the 
penalty. Held, that the amendatory act was ex post 
facto as to defendant, and section 2985 being repealed 
by it, defendant could not be punished for the offense. 
After the amendment to section 2985 of the Code was 
adopted, appellant could not be punished under the 
section as it existed before the amendment, because so 
much of it as related to the penalty had been repealed ; 
and he could not be punished under the section as 
amended, because it operated prospectively from the 
date of the approval of the amendment, and, there be- 
ing no saving clause as to offenses committed before 
the passage of the amendment, it could not be applied 
to him. Wheeler v. State, 64 Miss. 462. As to him, 
the amended law was clearly an ex post facto law-~ 
First, because it abrogated the right which before ex- 
isted of defending against the charge on the ground 
that be had good and sufficient reason to apprehend 
an attack, and made an act criminal which was not so 
at the time the amendment was passed; and, second, 
because it changed, but did not mitigate, the punish- 
ment for the offense. Cooley Const. Lim. 321-329; 1 
Kent Com. 409; 1 Bish. Crim. Law,-§ 281; Calder v. 
Bull, 3 Dall. 386; Hartung v. People, 22 N. Y. 95; 
Kring v. Missouri, 107 U. 8. 221; Com. v. McDonough, 
13 Allen, 581. There is perhaps no provision of our 
State or Federal Constitution founded on broader and 
juster views of human rights and liberty than that 
which prohibits ea post facto laws. Mr. Madison con- 
sidered the clause of the Federal Constitution on the 
subject asa ‘“‘ bulwark in favor of personal security 
and private rights.’’ Federalist, No. 44. Mr. Hamil- 
ton ranked it as a security to liberty equal to the writ 
of habeas corpus. Federalist, No. 78. Blackstone de- 
fines it to be an ex post facto law ‘‘ when, after an act 
indifferent in itself is committed, the Legislature for 
the first time declares it to have been a crime, and in- 
flicts a punishment upon the person who has commnit- 
ted it;”? and he denounces such laws as more un- 
reasonable than the methods of the Roman tyrant 
who wrote his laws in very small characters, and hung 
them upon high pillars, the more effectually to deceive 
and ensnare the people. 1 Bl. Com. 46. In the inter- 
est of personal rights and liberty, this definition has 
been enlarged and liberalized by the general course of 
judicial decision in this country. In Calder v. Bull, 3 
Dall. 386, ex post facto laws were classified by Mr. Jus. 
tice Chase as follows: ‘‘(1) Every law that makes an 
action done before the passage of the law, and which 
was innocent when done, criminal; (2) every law that 
aggravates a crime, or makes it greater than it was 
when committed; (3) every law that changes the pun- 
ishment, and inflicts a greater punishment than the 
law annexed to the crime when committed; (4) every 
law that alters the legal rules of evidence, and re- 
ceives less or different testimony than the law. re- 
quired at the time of the commission of the offense, in 
order to convict the offender.’’ This view of the char- 





acter of ex post fucto laws, with reference to our con- 
stitutional provisions against them, has been generally 
accepted and followed as correct. Cooley Const. Lim. 
823. Afterward, in Fletcher v. Peck, 6 Cranch, 1388, 
Chief Justice Marshall defined an ‘‘ ea post facto law’”’ 
to be ‘‘ one which renders an act punishable in a man- 
ner in which it was not punishable when it was com- 
mitted,’ and this definition has been regarded as dis- 
tinguished for its comprehensive brevity and precis- 
ion. 1 Kent Com. 409. And later, in Kring v. Mis- 
souri, 107 U. S. 221, the Supreme Court of the United 
States reasserts the opinion expressed by Mr. Justice 
Washington in United States v. Hall, 2 Wash. 3566, that 
‘‘an ew post facto law is one which in its operation 
makes that criminal or penal which was not so at the 
time the act was performed; or which increases the 
punishment; or, in short, which, in relation to the 
offense or its consequences, alters the situation of the 
party to his disadvantage.” Garvey v. People, 6 Colo. 
559, and State v. Willis, 66 Mo. 131, are to the same 
effect. Such being the nature of ex post facto laws, it 
is nevertheless true that the punishment for off nses 
already committed may be changed by statute, pro- 
vided the punishment is mitigated and not increased 
or aggravated by the change. As the constitutional 
provision was enacted for protection against arbitrary 
and oppressive litigation, it is quite evident that it is 
not violated by any change in the law which goes in 
mitigation of the punishment. There has been much 
diversity of opinion as to what would constitute miti- 
gation of punishment in such case, but the view best 
sustained by reason and authority is that a law chang- 
ing the punishment of offenses committed before its 
passage is objectionable as being ea post facto, unless — 
the change consists in the remission of some separable 
part of the punishment before prescribed, or is refer- 
able to prison discipline or administration as its pri- 
mary object. Cooley Const. Lim. 329. It is enough 
for courts to render judgment according to law, with- 
out being required to determine the relative severity 
of different punishments, when there is no common 
standard in the matter by which the mind can be sat- 
isfactorily guided. “If the law,” says Judge Cooley, 
‘*makes the fine less in amount, or imprisonment 
shorter in period of duration, or relieves it of some 
oppressive incident, or if it dispenses with some sep- 
arable portion of the legal penalty, no embarrass- 
ment would be experienced in reaching a conclusion 
that the law was favorable to the accused, and there- 
fore not ex post facto. But who shall say, when the 
nature of the punishment is altogether changed, that 
the punishment is diminished or increased by the 
change? What test of severity does the law or reason 
furnish in these cases? and must the judge decide 
upon his own view of the pain, loss, ignominy and col- 
lateral consequences usually attending the punish- 
ment? or may he take into view the peculiar condi- 
tion of the accused, and upon that determine whether, 
in his particular case, the punishment prescribed by 
the new law is or is not more severe than that under 
the old law?’’ Cooley Const. Lim. 324. In Hartung 
v. People, 22 N. Y. 95, where a law was held inopera- 
tive as to offenses committed before its passage, Mr. 
Justice Denio said: ‘‘ It is enough, to bring the law 
within the condemnation of the Constitution, that it 
changes the punishment after the commission of the 
offense by substituting for the prescribed penalty a 
different one. Wehave no means of saying whether 
the one or the other would be most severe in a given 
case. That would depend upon the disposition and 
temperament of the convict. The Legislature cannot 
thus experiment upon the criminal law. Itis enough, 
in my opinion, that it changes the punishment in any 
manner, except by dispensing with some divisible por- 
tion of it. * * * Any thing which, if applied to an 
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individual sentence, would fairly fall within the idea 
ofa remission of a part of the sentence, would not be 
liable to objection; and any change which would be 
referable to prison discipline or administration as its 
primary object might also be made to take effect upon 
past as well as future offenses—such as changes in the 
manner or kind of employment of convicts sentenced 
to hard labor, the system of supervision, the means of 
restraint, or the like. Changes of this sort might oper- 
ate to increase the severity of the punishment of the 
convict, but would not raise a question under the con- 
stitutional provision we are considering.’”? The doc- 
trine of this case is commended as being just, simple, 
and readily understood, and it is well supported by au- 
thority. Shepherd v. People, 25 N. Y. 406; Ratzky v. 
People, 29 id. 124; Kuckler v. People, 5 Park. Crim. 
R. 212; Carter v. Burt, 12 Allen, 424; Cooley Const. 
Lim. 329. Clarke v. State, 23 Miss. 261, is not regarded 
as in conflict with this doctrine, for there, while the 
punishment for the offense had been changed, there 
was a saving clause as to prior offenses, and the pris- 
oner was sentenced under the law in force at the time 
the crime was committed. Miss. Sup. Ct., Nov. 12, 
1888. Lindsey v. State. Opinion by Arnold, C. J. 


CRIMINAL LAW — EVIDENCE— ANOTHER CRIME. — 
Except in cases where it is necessary to show guilty 
knowledge, it is not admissible to prove that at an- 
other time and place the accused committed or at- 
tempted to commit a crime similar to that with which 
he stands charged. In arriving at this opinion, the 
court considered most, if not all, the cases wherein 
the point before us has been discussed, both in Eng- 
land and America, especially those cited by counselin 
the brief of either side, as well also the standard text- 
writers. It had not escaped our attention that these 
cases present a conflict of authority, and many ir- 
reconcilable propositions. Neither had it been unob- 
served that the exigencies of many cases had induced 
courts from time to time to add to the exceptions to 
the general rule, which confines the prosecution to the 
proof of the necessary facts to establish the distinct 
fact charged in the indictment or information; and, 
being substantially without precedent of our own, we 
conceive it to be the safer course to follow these cases 
which seem to appear closest to the principles of the 
law, and were most conservative of fairand stable prac- 
tice in the administration of criminal jurisprudence. 
The following from Roscoe’s Criminal Evidence (7th 
ed.), 92 is given as authority for the views expressed: 
“There are three classes of offenses in which, from the 
nature of the offense itself, the necessity for this spe- 
cies of evidence is so frequent that they will be con- 
sidered separately. These are conspiracy, uttering 
forged instruments and counterfeiting coin, and re- 
ceiving stolen goods. In these, the act itself, which is 
the subject of inquiry, is almost always of an equivo- 
cal kind, and from which malus animus cannot, as in 
crimes of violence, be presumed; and almost the only 
evidence which could be adduced to show the guilt of 
the prisoner would be his conduct on other occasions, 
though it must be acknowledged that in the two first 
of these the crown, being often directly interested, has 
succeeded in pushing the rules of evidence to their ex- 
tremest severity against the prisoner.’’ While it is 
true that many cases have added to the above, that of 
obtaining goods under false and fraudulent pretenses, 
and while a class of such as that of false weights and 
measures, false metals, paste jewels, spielmark, etc., 
comes within the reason of the above, yet cases where 
the false pretense consists in misrepresentations of the 
credit, of the means and ability to pay, and the mer- 
cantile standing, of the accused, do not, in my opin- 
ion, come within the reason of the exception. Fol- 
lowing Cowan v. State, 22 Neb. 519. Neb. Sup. Ct., 
Dec. 13, 1888. Berghoff v. State. Opinion by Cobb, J. 


EVIDENCE—DECLARATIONS—RES GEST#.—(1) In an 
action for death of a boy, caused by injuries received 
under a horse car, it was held that his declarations as 
to how he got under the car, made at the scene of the 
accident, and when first picked up, are admissible in 
evidence, but his declarations made after he had been 
removed, and the persous connected with the accident 
have separated, and in answer to questions as to how 
he got injured, are inadmissible, though made only a 
short time after the accident. Jn Harriman v. Stowe, 
57 Mo. 93, the plaintiff was injured about noon. Her 
physician called between 1 and 4 o’clock of the same 
day, when she stated to him how she got hurt, namely, 
by falling through a trap-door. This statement the 
physician related on the witness stand, and this court 
held the evidence competent, because part uf the res 
geste; saying that the declaration and accident 
formed connecting circumstances. That case, it is 
argued by the plaintiff, goes far enough to admit the 
declarations made in the present case. The case of 
Brownell v. Railroad Co., 47 Mo. 240, was a suit insti- 
tuted to recover damages for the death of the plain. 
tiffs husband. There the declaration of Brownell, in 
reference to the switch, it is said, ‘‘ grew directly out 
of, and was made immediately after, the happening of 
the fact,’’ and it was held that the declaration was com- 
petent evidence for the plaintiff. That case cites with 
approval Insurance Co. v. Mosley, 8 Wall. 397, which 
was an action on a policy of insurance. To show that 
the death of the insured was caused by an accident, 
the wife testified that her husband left his bed between 
12 and 1 o’clock; that when he came back he said he 
had fallen down the back stairs and almost killed him- 
self. The evidence of the son was to the same effect. 
He also testified further, that on the day after the fall 
his father said he felt badly, etc. This evidence was 
held to be competent for two purposes: First, to show 
bodily injuries and pain; and second, to prove that. 
deceased fell down the stairs. In respect of the first 
it is said such evidence must relate to the present, and 
not to the past. Any thing in the nature of narration 
must be excluded. As to the second, it is said, in sub- 
stance, that generally the declarations must be con- 
temporaneous with the event, yet the rule is not of 
universal application. Further on it is said: ‘* Here 
the principal fact is the bodily injury. The res geste 
are the statements of the cause made by the assured 
almost contemporaneously with its occurrence, and 
those relating to the consequences made while the lat- 
ter subsisted and were in progress.’’ That court, as 
well as this, in the cases last cited, quote approvingly 
from Railroad Co. v. Coyle, 55 Penn. St. 402, where a 
peddler’s wagon was struck and injured bya locomo- 
tive. The court said: ‘‘ We cannot say that the dec- 
laration of the engineer was not a part of the res geste. 
It was made at the time, in view of the goods strewn 
along the road by the breaking up of the boxes, and 
seems to have grown directly out of and immediately 
after the happening of the fact.’? Adams v. Railroad 
Co., 74 Mo. 553, was an action by the plaintiff to re- 
cover damages for the death of her husband. Plain- © 
tiff proved by one witness that after the deceased was 
struck, and after the train had stopped, two trainmen, 
whom the witness took to be the fireman and engi- 
neer, came up, and one of them said to the other: “If 
you had stopped the train when I told you, you would 
not have killed him.’’ The other replied: ‘* It cannot 
be helped now; it is too late.’’ This court, after re- 
viewing various authorities, stated its conclusion as 
follows: ‘* Were the declarations connected with the 
calamity as a cause or concomitant? Were they con- 
temporary with the principal transaction, and illustra- 
tive of its character, or merely a subsequent narrative 
of how it occurred, or an explanation of how it might 
have been avoided? Ifthe latter, as we think, they 
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were wholly inadmissible, and the court erred in per- 
mitting the evidence to go to the jury.’’ This case 
was cited as an authority in the subsequent case of 
Devlin v. Raiiroad Co., 87 Mo. 545, but that case was 
quite different in its facts, as will be seen from the 
following statement made therein: ‘It does not ap- 
pear that these statements made by the section fore- 
man that the foreman of the road-house were made 
while the foreman was transacting the business of the 
defendant.’’ Railroad Co. v. O’Brien, 119 U.S. 99, 
was a personal damage suit. A witness was permitted 
to testify that between ten and thirty minutes after 
the accident he had a conversation with the engineer 
in charge of the locomotive, and that he (the engineer) 
said the train was moving at the rate of eighteen miles 
per hour. The court held that this evidence should 
have been excluded, four of the justices dissenting. 
The majority opinion is put upon the ground that the 
declaration did not accompany the act from which the 
injury arose; that it wasa mere narration of a past 
occurrence, and therefore not a part of the res geste. 
The dissenting justices say: ‘‘As the declaration was 
made between ten and thirty minutes after the acci- 
dent, we may well conclude that it was made in sight 
of the wrecked train, and in the presence of the in- 
jured parties, and while surrounded by excited pas- 
sengers. * * * The modern doctrine has relaxed 
the ancient rule that declarations, to be admissible as 
part of the res geste, must be strictly contemporaneous 
with the main transaction. It now allows evidence of 
them, when they appear to have been made under the 
immediate influence of the principal transaction, and 
are so connected with it as to characterize or explain 
it.” Greenleaf says the principal points of attention 
are whether the circumstances and declarations 
offered in proof were contemporaneous with the main 
fact under consideration, and whether they were so 
connected with it as to illustrate its character. 1 
Greenl. Ev., § 108. Taylor says: ‘‘In all these cases 
the principal points of attention are whether the cir- 
cumstances and declarations offered in proof were so 
connected with the main fact under consideration as 
to illustrate its character, to further its object, or to 
form, in conjunction with it, one continuous transac- 
tion.” 1Tayl. Ev. (7th ed.) 537. The same author, 
after speaking of the change in the old rule, whers 
there are connecting circumstances, goes on to say: 
* Still, an act cannot be varied, qualified or explained, 
either by a declaration which amounts to no more 
than a mere narrative of a past occurrence, or of an 
isolated conversation held, or an isolated act done, at 
a later period.’’ Section 539. These authorities show 
that there is still some diversity of opinion, both as to 
the rule and as to the application of agiven rule. Care 
must be taken not to make the field of res geste too 
large or too contracted. The better reasoning is that 
the declaration, to be a part of the res geste, need not 
be coincident in point of time with the main fact to 
be proved. It is enough that the twoare so clearly 
connected that the declaration can, in the ordinary 
course of affairs, be said to be the spontaneous ex- 
planation of the real cause. The declaration is, then, 
a verbal act, and may.well be said to bea part of the 
main fact or transaction. Again, if the subsequent 
declaration and the main fact at issue, taken together, 
form a continuous transaction, then the declaration is 
admissible. Much therefore depends upon the nature 
and character of the transaction in question; for it 
may be, and often is, of a continuing character. It 
cannot be said that a mere subsequent declaration will 
of itself furnish a sufficient connecting circumstance. 
Applying these principles to the present case, it is clear 
that what the boy said as to how he got under the car, 
when first picked up, was properly received as evi- 
dence of the cause of his injuries. He was then at the 





scene of the accident, surrounded by persons who 
witnessed the calamity, and his declarations then 
made were verbal acts, though made after the acci- 
dent had happened. But what he said after he had 
been removed to the house of Mr. Keating, after the 
persous connected with the accident had separated, 
and in answer to questions as to how he got hurt, 
should have been excluded. These answers were but 
narratives of what had transpired, made and intended 
as such. The time between the accident and making 
these declarations is short, it ig true, but they are dis- 
connected from the main fact. We do not understand 
any of the cases before cited to go far enough to admit 
these declarations, unless it be that of Harriman v. 
Stowe. (2) Callahan, a policeman, testified: ‘t I heard 
acry on the sidewalk. I heard a lady shout ‘Mur- 
der!’’’ This statement was repeated several times 
by this and another witness. Defendant’s motion to 
strike out this evidence should have been sustained. 
The books report the case of the trial of Gordon for 
treason, where the cry of the mob who accompanied 
the prisoner on his enterprise was received in evi- 
dence. But in this case the woman had nothing to do 
with the accident. She saw the crowd that gathered 
around the car, and shouted ‘‘Murder!’"’ This, we 
understand, was after the accident. Her shouts shed 
no light whatever on the real issue. State v. Brown, 
64 Mo. 371; State v. Sneed, 88 id. 188. Mo. Sup. Ct., 
Dec. 20, 1888. Leahey v. Cuss Ave. & F.G. Ry. Co. 
Opinion by Black, J. 


INSURANCE — FOREIGN — COMITY.—In accordance 
with the policy of our State, and of the inte-State law 
of comity, foreign insurance corporations are allowed 
to carry on business in this State. A foreign corpora- 
tion, which has complied with our laws, should not, 
as measure of retaliation, by force of our retaliatory 
statute, section 269, chapter 24, General Statutes, 1878, 
be excluded from doing business here, upon the ground 
that the laws of the State where such foreign corpora- 
tion was created would exclude corporations of this 
State from doing business there, unless it is clearly ap- 
parent that such is the effect of the foreign law. The 
proper effect of the statutes of New York in this par- 
ticular being considered doubtful, and the manner of 
their practical administration being undisclosed, a 
judgment of ouster against the respondent, a New 
York corporation, refused. In considering the effect 
of the New York statutes it should be borne in mind 
that not only may the law of comity, by which gen- 
erally corporations created under the laws of one State 
are allowed to extend their business into other States, 
be set aside by directly probibitory legislation, but 
that the result is the same where from the general 
course of legislation it is clearly apparent that it is op- 
posed to the established policy of the State to allow 
foreign corporations thus toact. Bank v. Earle, 13 Pet. 
519, 592; Union v. Yount, 101 U.S. 852; 2 Mor. Priv. 
Corp., 8§ 960, 965. The statutes to which we have re- 
ferred do not directly prohibit foreign corporations 
from insuring against more than one of the several 
kinds of risks specified in the second department of 
the act of 1879. Section 2 of that act relates in terms 
only to domestic corporations of that State, the lan- 
guage being that ‘‘no company organized under this 
act’ shall, etc., and, ‘‘nor shall any such company,’’ 
etc. That act does expressly restrict the operation of 
domestic corporations, thereafter organized, to one of 
such classes of risks. Whether from that specified 
reservation the conclusion is clearly deducible that 
the general established policy of the State is opposed 
to the exervise of such privileges by foreign corpora- 
tions, is not free from doubt. Whether that is the 
effect of the legislation of New York we cannot settle 
by any decision we may make. Only the courts of 
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that State can authoritatively determine that. In the 
absence of any judicial construction of the law by the 
courts of that State, or of a practical administration 
of it, in a manner prejudicial to foreign corporations, 
our retaliatory act should not be deemed applicable if 
it is felt to be doubtful how the statutes of New York 
should be construed, even though we might be of the 


opinion that their probable effect is to restrict the — 


operation of foreign corporations to a narrower field 
than that allowed to this respondent. We do not 
therefore find it necessary to express our opinion upon 
the question whether the established public policy of 
the State of New York forbids foreign corporations to 
eugage in more than one of the several classes of in- 
surance before referred to. It is enough for the pur- 
poses of this case that we deem that to be a matter of 
reasonable doubt. Itis not unreasonable to presume 
that the omission in the act of 1879 to declare, with re- 
spect to foreign corporations, the same restrictions 
which were imposed upon domestic corporations there- 
after to be organized was not the result of mere inat- 
tention. The omission is so plain, and the expressed 
restriction so plainly made only in respect to corpora- 
tions to be organized under that act, that it is manifest 
that there was no intention to expressly declare the 
same restriction as to foreign corporations. This omis- 
sionis more. significant when it is considered that, 
while in the same act (section 14) attention was di- 
rected to the conditions to be observed by foreign cor- 
porations doing business in that State, there is noth- 
ing to indicate a purpose to restrict the scope of the 
business to one only of these several classes of insur- 
ance. Yet presumably the Legislature knew that not 
only by the law of comity, but by the provisions of this 
very act, foreign insurance companies were permitted 
to extend into that State the business for which they 
had been incorporated, unless that should be prohib- 
ited either by direct legislation or by implication, upon 
grounds of public policy manifest from the general 
course of legislation. See authorities last cited. It is 
at least doubtful whether the act of 1884 affects the 
case. It is not apparent that ‘ the insurance laws ” of 
the State which foreign corporations were required to 
comply with, before transacting any business there, 
were intended to embrace a particular statutory re- 
striction as to the scope of the business in which do- 
mestic corporations, organized subsequent to the act 
of 1879, might engage. The effect of the law of 1879 
was to limit the purposes for which domestic corpora- 
tions might be formed to one of the several specified 
classes of insurance. The act of 1884, as well as that of 
1879, recognizes the right of foreign insurance compa- 
nies to extend their business into that State. In re- 
quiring them to comply with the laws of that State it 
was not intended that they should become reincor- 
porated there with such restrictions as the statutes 
provided as to the organization of domestic corpora- 
tions. The foreign corporation was allowed to act and 
do business under the law of its being, its charter, sub- 
ject to such regulations as the Legislature might im- 
pose. The more reasonable construction of the act of 
1884, so far as itis here material, is that it required 
conformity to the laws enacted with respect to foreign 
corporations, and to those of a more general charac- 
ter, applicable alike to all corporations engaged in the 
business of insurance. It is not therefore clearly ap- 
parent that the laws of New York prevent a Minne- 
sota corporation, chartered for doing insurance busi- 
ness of the several classes in question, from carrying 
on the same business in that State, and we shall as- 
sume that they do not, as we turn our attention to the 
second of the two questions above stated. If such is 
the case, there remains but little to decide. For the 
reasons above given we shall not express what, in our 
opinion, may be the possible or probable effect of the 


statute of New York upon the point in question, con- 
sidering that if the proper construction is doubtful, 
the case is not one for the application of our retalia- 
tory law. Minn. Sup. Ct., Dec. 27, 1888. State, ex rel. 
Attorney-General, v. Fidelity and Casualty Jns. Co. 
Opinion by Dickinson, J. 


MISTAKE IN LAW—VOLUNTARY PAYMENT.—Where 
a party, under ignorance of the rule of law that dis- 
tances must yield to natural boundaries called for in 
a deed, paid money for a quit-claim of property which, 
under this rule, already belonged to him, he cannot 
recover it. Weare unable to see that this case differs 
in principle from Perkins v. Trinka, 80 Minn. 241, and 
Hall v. Wheeler, 37 id. 522. It is unnecessary to enter 
into any discussion of the question (left in great con- 
fusion in the books) when,if ever, relief will be 
granted on the ground of mistake in law alone, or 
whether there is any difference between mistakes of 
law and ignorance of law, or between ignorance or 
mistake as to a general rule of law and ignorance or 
mistake of law as to existing individual rigbts in the 
property which is the subject-matter of the contract, 
We hold that money paid under mistake of law can- 
not be recovered back where the transaction is unaf- 
fected by any fraud, tru3t, confidence or the like, but 
both parties acted in good faith, knew all the facts, 
and had equal means of Knowing them, especially 
where, as was evidently the fact in this case, the 
transaction was intended to remove or settle a ques- 
tion of doubt as to title. It would be impossible to 
foresee all the consequences which would result from 
allowing parties to avoid their contracts in such cases 
on the mere plea of ignorance or mistake of law affect- 
ing their rights. It would be difficult to tell what ti- 
tles would stand, or what contracts would be binding, 
if grantors and grantees were at liberty to set up such 
a plea. This may seem to work inequitably in the pres- 
ent case, but more mischief will always result from at- 
tempting to mould the law to what seems natural jus- 
tice in a particular case than from a steady adherence 
to general principles. Minn. Sup. Ct., Nov. 28, 1888. 
lirkens v. Nicolin. Opinion by Mitchell, J. 


_——_~——_—_—-_— 


BURIAL LAW. 


We are indebted to Mr. John H. Corwin, of New 

York, for a copy of his very interesting and 
scholarly brief in Johnston v. Marinus, 18 Abb. N. 
C. 12. 

The action was brought by the brothers and sisters, 
only next of kin, of Emma Marinus, deceased, against 
her husband, the board of health of the city of Brook- 
lyn, and the Greenwood Cemetery Association, to 
prevent the removal of her remains from the receiv- 
ing vault in said cemetery and their interment in the 
burial plot of the husband in Cyprus Hills Cemetery. 
The action was held not maintainable. Mr. Corwin, 
as counsel for the defendants, submitted a brief, going 
very learnedly into the cases on the subject, where | 
we have not space to follow him, and must content 
ourselves with the following extracts: 

‘* Hverybody feels that the husband is the natural 
guardian of the sacred dust of her whose honor it was 
his duty to defend in life. The burial places and re- 
mains of the departed have ever been sacred in human 
history. Thepolicy of our laws, statutory and un- 
written, protects their sleeping places. There has 
been no change in these human sentiments of rever- 
ence and regard for the sacred dust of the dead since 
the time 


‘When feelings were young and the world was new.’ 


“To cast so much as dust upon the remains of the 
dead has been a sacred office from the burial of Abel 
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to the mariner who talked with the ghost.of Archytas, 
and from then till now. ‘he living have desired 
‘beauty for ashes,’ and in their life-time taken infinite 
pains to secure an undisturbed repose in death. 

‘‘ Shakespeare's bones would long ago have been en- 
shrined in Westminster Abbey but for this epitaph: 


‘Good Friend for Jesus’ sake forbear 
To digge Y-e dvst Enclosed HE RE 
Blest be Y-e Man Y-t spares T-Hs Stones 
And evrst be He Y-t moves my bones.’ 


‘The history of mortuary customs from the earliest 
times confirms the husband’s right of sepulture. 
Abraham was none too faithful a husband to Sarah, 
for he twice said, forfear of Pharaoh and Abimelech, 
‘She is my sister,’ and resigned her thus to the em- 
braces of other men, but we are not told that his next 
of kin adduced this as a reason for intrusion upon his 
right of buria). The purchase of the field of Ephron 
for a private cemetery is the first recorded mercantile 
transaction; as touching a story for the semtimental- 
ist and as interesting to the economist. There Abra- 
ham buried Sarah, his wife; there Isaac buried Re- 
bekah, his wife; there Jacob buried Leah. It was Ja- 
cob, and not the children of Laban, who set the pillar 
upon the grave of Rachel; ‘that,’ says the sacred histo- 
rian, ‘is the pillarof Rachel’s grave unto this day,’ and 
six centuries later her sepulchre was still preserved. 
I Sam. x, 2. And so have men continued to bury their 
wives and to be buried with them ever since. So that 
the memory of man ‘runneth not to the contrary’ of 
such a custom. Few, if auy, have been those who 
dared to assert a right in opposition to it; to the 
credit of human nature, ‘for sorrows humanize our 
race;’ and so husband and wife, with rare exception, 
have been laid beside each other ‘in mother earth’s 
cold, silent bosom,’ and it has been thus that those 
who were ‘lovely and pleasant in their lives,’ in death 
“were not divided.’ * * * Unto this day every in- 
stinct of humanity, every sentiment of religion and 
decency, suggest that it should be Jacob’s pillar, and 
not another’s, upon the grave of every Rachel. 

‘““The husband's exclusive claim is sustained by the 
few text-writers who have given the matter attention. 
Such is the view entertained by John F. Baker in an 
interesting article in 10 Alb. L. J. 70, entitled, ‘ Legal 
Custodian of Dead Bodies-— Who is?’ cited above. 
Mr. R. 8S. Guernsey, who has written several learned, 
and in some lines exhaustive, articles upon the burial 
law, is of the same opinion. His articles, with many 
others, are cited in a manuscript note by W. H. Win- 
ters, of the New York Law Institute, to be found ina 
copy of ‘Wickes on Sepulture,’ in the library of the 
Institute, and here given in full. Its value merits a 
wider dissemination. The claim of the husband as 
against the next of kin is amply sustained by these 
writers. See particularly interesting articles by R. 
Vashon Rogers, Jr.: ‘Funeral Meditations,’ 18 Alb. 
L. J. 458; ‘ Dissection and Resurrection,’ 28 id. 106. 
No writer has asserted the contrary except Mr. Moak 
in his note to In re Bettison, 12 Eng. Rep. 656. 

‘““The ancient Greeksand Romans were particular 
to carry out the directions of the deceased respecting 
the disposition of his body. Democritus wished to be 
embalmed in honey, and it was done. Thucydides 
says that the bones of Themistocles, by his own com- 
mand, were privately carried back from Magnesia to 
Attica, and buried there; and Plutarch tells us, that 
at the request of Lycurgus, his ashes were thrown into 
the sea. A similar story is related of Solon by Dio- 
genes Laertius. Demosthenes (Timocr.) recites So- 
lon’s funeral law as follows: ‘ Let the dead bodies be 
laid out in the house according as the deceased gave 
orders,’ etc. The body of Muna was not burned, as 
was the usual custom, because he himself forbade it, 











as Plutarch relates. In modern times universal re- 
gard has been paid to these mortuary bequests, though 
some of them have been whimsical enough, the most 
noted perhaps being the well-known disposition made 
of his body by Jeremy Bentham as a dried specimen 
in a medical college. 

‘The law of New York more than follows these un- 
written and ancient customs and the law of Solon, for 
by arecently-enacted statute it is provided that ‘a 
person has the right to direct the manner in which his 
body shall be disposed of after his death, and also to 
direct the manuer in which any part of his body which 
becomes separated therefrom during his life-time shall 
be disposed of.’ This remarkable Jaw provides for a 
man, minutely, down to his teeth and toe-nails, and 
certainly admits of splitting a hair if one be so in- 
clined. It protectsus from the rapacity of the sur- 
geon, the dentist, the chiropodist and the barber. 
Henceforth we may be buried, cremated or preserved 
in alcohol. One may devote his intestines to fiddle- 
strings or his skin to be made into parchment. 

“In the case at bar the husband’s moral claim, if not 
his legal, is strengthened by the testimony that he 
gives as to his wife’s request to place her body where 
it now lies, and afterward to remove it to a place 
where, when the summons comes to him, his dust may 
repose beside herown. She has said to him almost in 
the language of Bryant: 


‘ Leave at my side a space 
Where thou shall come at last 
To find a resting-place 
When many years are past.’ 


“This was the highest evidence of the mutual affec- 
tion and kindly relations existing between this hus- 
band and wife. Hers was that deep love for her hus- 
band with which Ruth clung to Naomi, saying: ‘ En- 
treat me not to leave thee or to return from following 
after thee; for whither thou goest I will go; and 
where thou lodgest I will lodge; thy people shall be 
my people; where thou diest will I die, and there will 
I be buried. The Lord do so to me, and more also, if 
aught but death part thee and me.’ 

‘The place to which the defendant intends to remove 
the body is a suitable and permanent place of inter- 
ment. If weeds have grown upon the defendant’s 
plot, it is hardly a matter of enough import for this 
court to consider, besides who made your honors ar- 
biters in matters of taste, however appropriate such a 
selection might be? Weeds upon a grave, neglect of 
the spot of burial, the absence of a monument, are no 
necessary signs of want of reverence or affection for 
those who lie beneath the sod: 


‘Praises on tombs are trifles vainly spent.’ 


It may be— 


‘There is an eye that could not brook 
A moment on that grave to look.’ 


One who can say: 


‘ I will not ask where thou liest now, 
Nor gaze upon the spot; 
There flowers or weeds at will may grow 
So I behold them not ; 
It is enough for me to prove 
That what I loved, and long must love, 
Like common earth can rot; 
To me there needs no stone to tell; 
*Tis nothing that I loved so well.’ ” 


Mr. Corwin appends the following list of ‘‘ Law Lit- 
erature of Burial Grounds Burials, ete.,’’ by W. H. 
Winters, Msq.: Grave-Yard Law, C. B. Elliot, 16 Cent. 
L. J. (1883) 161-167. Law of Funerals and Graves, R. 
V. Rogers, Jr., 18 Alb. L. J. (1878) 485-488. Property 
in Cemetery Lots, William C. Schley, 19 Am. L. Reg. 
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(N. S.) (1880) 1-10, 65-76. Law of Burial, Samuel B. 


Ruggles, 4 Bradf. 503-532. Lot Holders in Church 
Cemeteries: 2 Wait Act. & Def. 127-133; Snyder Re- 
ligious Societies (N. Y.). Law of Burials, 20 Jour. of 
Juris. (Edin., 1876) 120-127. Laws of Burials, Tombs, 
Monuments, Remains of Deceased Persons, Sales of 
Bodies for Dissection, etc., 12 Eng. Rep., Moak Notes 
(1876), 655-670. Removal of Corpses after Burial, 
R. S. Guernsey, The Sanitarium (Sept. 1882), 518-526. 
Burial Grounds, Removal of Remains, Note Cas., 32 
Am. Rep. (1880) 424-429. The Burial Laws, 17 Ir. L. 
T. (Dublin, 1883) 474-475. Litigation as to Burials, 
Late Cases, 10 Alb. L. J. 80; 13 L. J. 140. Ecclesiasti- 
cal Burial, Guibord Case (Montreal), L R., 6 Priv. 
Coun. 157-220. De Sepultura, Sir H. Spellman’s 
Finglish Works, 175-190. Burial Grounds, When 
a Nuisance, 17 Can. L. J. (Toronto, 1881) 201-206. 
Dealings with the Dead, by a Sexton of the Old School, 
L. M. Sargent, 2 vols. (Boston, 1856). Cremation of the 
Dead, 26 Jour. of Juris. (Kdin., 1882) 568-575; 16 Cent. 
L. J. (1883) 465; 12 Am. L. Rec. (1883) 1-6. The Le- 
gality of Cremation, 17 Lond. L. J. (1882) 149-50. 
Property in Dead Bodies, J. E. Thompson, Note Cas., 
14 Am. Rep. (1676-1678); 4 Alb. L. J. 56-67; G6id. 151-154. 
Rights and Duties of the Husband as to the Corpse of 
His Wife, 4 Alb. L. J.56; 20id. 401. Legal Custody of 
Dead Bodies, John F. Baker, 10 Alb. L. J. 70-96. Dis- 
section and Resurrection, R. V. Rogers, Jr., 28 Alb. 
L. J. (1883) 106-108. The Ownership of a Corpse Be- 
fore Burial, R. 8S. Guernsey, 10 Cent. L. J. 303-325; F. 
TL. Wellman, 14 Am. L. Rev. (1880) 57-66; M. D. 
Ewell Note Cas, 21 Am. L. Reg. (N. 8.) (1882) 512-514; 
F. K. Carey, 19 Am. L. Rev. (1855) 251-270. Dust to 
Dust, Legal Property in Dead Bodies, 9 Solic. Jour. 
(Lond., 1864), 3-5. Inscriptions on Tombstones, 12 Alb. 
L. J. 2, 32,118, 176. Law of Burials, Tombs, Monu- 
ments, etc., 12 Eng. Rep., Moak Notes (1876), 656- 
670. Violation of Tombs, 26 Jour. of Juris. (Mdin., 
1882) 45-46. Giits for the Repairs of Tombs, 16 Solic. 
Jour. (1872) 548-9. Municipal Ordinances as to Inter- 
ment, Allmans Note Cas., 34 Am. Dec. (1882) 686-637. 
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THE AMERICAN STATE REPORTS. 


| aes has been some discussion of late concerning 

the classes of books which are most useful to the 
working lawyer, or best adapted to the study of the 
law. The question is, shall we work or study from 
principle or precedent? and if principle, is it best 
shown and most indelibly impressed on our minds by 
treatises or selected cases? 

Foremost among the advocates of an orderly state- 
ment of principles is Mr. Bishop, who magnifies the 
office of the text-writer, claiming that because he has 
a wider horizon, and can view from his chosen pinna- 
cle all the fields of judge-made law, the results of his 
self-imposed labors must form the best guide, and be 
of the highest authority. 

On the other hand, Professor Gray of the Harvard 
law school stoutly maintains that at Cambridge at 
least ‘the method of study of well-selected cases is the 
best form of legal education’that has yet been discov- 
ered.’’ Astothe comparative weight of the reasoning of 
judges or commentators, Mr. Gray shows that ‘‘ judi- 
cial decisions have played a larger part in the develop- 
ment of the law than legal treatises, because in the 
first place judges, as a class, are superior in learning 
and ability to text-writers, as a class, and what is 
more, they have a visible sign of superiority.’’ ‘‘The 
judge hears—is forced to hear—both sides of each ques- 
tion argued, and argued by men who are urged by the 
desire of professional reputation and emolument to 
bring forth every thing ingenuity and research can sug- 


gest to bear on the matter. The judge has his facts 
given to him; the text-writer makes his own typical 
cases, and the temptation to make them such as ren- 
der easy the deduction of general doctrines is well- 
nigh irresistible.” 

‘“*The knowledge that adecision will have direct.con- 
sequences, often of a serious character to actual hu- 
man beings, isa tremendous sanction for rendering 
right judgment. There is nosuch direct and impress- 
ive presence before the legal writer. The careless state- 
ment, the hasty conclusion, the unverified authority, 
are apt to sit too lightly on the consciences of the wri- 
ters of text-books.”’ 

The principles of the law which underlie the de- 
termination of all cases have been settled in the courts 
of last resort in nearly all our States. There is there- 
fore less occasion to know what any writer thinks the 
law ought to be. These principles have often been ex- 
pressed by the courts in the language of Greenleaf, 
Story and Bishop, not because of any authority which 
those names gave the words, but because they were 
accurate statements, brought conveniently to hand by 
the advocate; and their subsequent authority was de- 
rived, not from their original utterance, but from the 
fact that they were adopted by the court. 

The lawyer who has frequent occasion to consult the 
reports will be surprised to note, if he has not already 
discovered, the difference in regard to the contents of 
the earlier and the later reports. The principles were 
settled some time ago, and we have now for the most 
part applications and illustrations of them. Questions 
of negligence occupy very large space in our reports. 
Interpretation of words in contracts, wills, statutea, 
etc., form an unusual proportion. To such an extent 
is this true, that there is great need of law diction- 
aries constructed on entirely different models, and 
composed of entirely different material, which shall 
give the definition, explanation and limitation of liv- 
ing, active words in our law, rather than those which 
were dead letters a century ago. 

This trend of the reports is particularly noticeable to 
those who work with the two series, American Decis- 
ions and American Reports, the former of which, in 
well-selected cases determined within the first one hun- 
dred years of our juridicial development, deals very 
largely with the principles which are now compara- 
tively well settled, while the latter, being a selection 
of the best from the last twenty vears of adjudication, 
is rich in the questions to which we have alluded, full 
of cases which are novel applications of the old princi- 
ples, and of peculiar interest because they run parallel 
with the drift of present practice; hence the Ameri- 
can Reports are more frequently cited in court and by 
the judges than are the American Decisions; but in 
the earlier and perhaps the most important stage of a 
lawyer’s work, that of advice to clients, he will have 
occasion to refresh his knowledge of the important 
principles so ably set forth in the well-annotated cases 
of the American Decisions. 

The text-book must retain a very important place in | 
the literature of our law, next to the highest, but the 
study of well-selected cases is now pretty generally 
conceded to be the best form of learning or keeping up 
with the law. This study of select cases does not lead 
to the development of what is known as a case lawyer. 
His capacity is an enormous memory of names, facts 
and rulings, some one of which may fit a case in hand. 
The case lawyer cannot work from principle. A pre- 
cedent is all he wants. He wants it only as a prece- 
dent; his professional life is an eternal hunt for cases; 
he estimates them by their numbers, and the greater 
the number the more sure is he to overwhelm the 
court. 

Now, there can be no quicker road to intellectual 
ruin than the attempt at indiscriminate reading of the 
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entire mass of judicial opinions turned out by forty 
odd American courts. The brain will quickly repudi- 
ate the entire mass, as would the stomach, were one to 
gulp down in rapid succession all the viands from the 
markets of the world. 

The law has grown to enormous proportions. No 
man can know the law to-day as did Coke or Black- 
stone in theirs. No mancan be at home in all depart- 
ments of its practice; the necessary tendency is to 
specialties. No man can study or even read the great 
and ever-increasing mass. To one who attempted it, 
**the flood of precedents ’’ would seem the lava flow 
of an active volcano. The study and the work of a 
lawyer will be most fruitful if he makes himself 
familiar with the best cases, and his fruits will be 
gathered most promptly if he uses and cites as his au- 
thorities those which are best known and most ac- 
cessible. 

Our law is becoming more and more national and 
homogeneous. Decisions of the newer States are more 
and more recognized and cited in the older jurisdic- 
tions; those of the mother country less and less relied 
upon. The time when a lawyer was familiar with all 
the decisions of his own State, and only those, is past; 
familiarity with all decisions of all the States is im- 
possible, hence the necessity of selection. 

The preservation of all determinations of our courts 
has its value to the jurist, as Mr. Bishop designates 
him, and to the historian, just as evil, error, and sin 
have their mysterious mission in human life and 
morals; but the student and the practitioner find life 
too short for endless investigation and research. Un- 
able to wade through the entire mass, they seek 
eagerly the aid of those who have selected the best, 
and noted and estimated the value of that which is 

cognate. 

_ The popularity of the new series of American State 
Reports, which has already gained a much larger cir- 
culation than either of its excellent predecessors, is 
evidence of this new need of the legal profession. The 
adoption of the system of study of selected cases in 
universities such as Harvard and California shows 
the judgment of the most advanced instructors. All 
life is larger and broader to-day; but time is still fleet- 
ing; and he who desires to crowd most into a brief 
career must utilize the best material within his reach. 
—San Francisco Law Librarian. 





CORRESPONDENCE. 


CurRtouS MONUMENT. 


Editor of the Albany Law Journal: 

In investigating atitle recently I ran across a de- 
scription in adeed which contained a course that struck 
meas being seldom equalled and never outdone by the 
ordinary scrivener. lt wasas follows: ‘‘ThenceS. 45° 
Ki. ninety feet to a stake and stones in range of a large 
rock near the bow of the schooners Peru & Avenger, 
when building; thence,” etc. This might perhaps be 
preserved as a precedent in conveyancing when it is nec- 
essary to be “certain to a common intent ”’ only. 

Yours, 
C. E. LITTLEFIELD. 

ROCKLAND, MkE., Feb. 25, 1889. 


ee 


COURT OF APPEALS DECISIONS. 


{eas following decisions were handed down Tues- 
day, March 5, 1889: 
Motion for reargument denied with costs—Pharis v. 
Geer.——Judgment reversed, new trial granted, costs 


to abide event—Edgar T. Brackett, administrator, re- 
spondent, v. Chester Griswold, impleaded, etc., appel- 
lant.—Judgment affirmed with costs—Constance B. 
Price, respondent, v. Stephen Brown and others, ex- 
ecutors of Col. Walter W. Price, appellants.— J udg- 
ment affirmed with costs—Joab L. Cliff, survivor, etc., 
respondent, v. Lucien Moses and another, appellants. 
—Judgment affirmed with costs—Julia L. Butterfield 
(formerly James), executrix, appellant, v. James A. 
Cowing and the New York Elevated Railroad Com- 
pany, respondents. ——Orders of General and Special 
Terms reversed and proceeding distmnissed with costs— 
William R. Ferry and another, appellants, v. Rebecca 
Sampson and others, appellants, and Herman Vron- 
kow, respondent.— Judgment affirmed with costs— 
N. D. Carlile Hodges, administrator, appellant, v. 
Phoebe A. Gapel and others, respondents.—Order of 
General Term reversed and judgment of Superior 
Court affirmed with costs—James Brady, appellant, 
v. Mayor, etc., of New York, respondents. Judg- 
ment reversed, new trial granted, costs to abide event 
—Ellen A. Kelly, administratrix, respondent, v. Man- 
hattan Railway Company, appellant.— Judgment 
against Bernheimer reversed, new trial granted, costs 
to abide event—Louis Lessrman, executor, respondent. 
v. Isaac Bernheimer and others, appellants. ——Order 
of General Term and surrogate reversed and case re- 
mitted to surrogate and that letters be issued to John 
Libby, with costs personally against the petitioner, 
Mrs. Mason—John Libby, appellant, v. Emma J. Ma, 
son, respondent.——Order of General Term affirmed 
and judgment absolute rendered for plaintiff on stipu- 
lation with costs—Ida M. Paul, administratrix, re- 
spondent, v. Travelers’ Insurance Company, appellant. 
Judgment reversed, new trial granted, costs to abide 
event—George C. Genet, executor, etc., and another, 
appellants, v. Mary R. Hurst and others, respondents. 
—Judgment affirmed with costs—Mary C. Hopper, 
executrix, respondent, v. Russel Sage, appellant.—— 
Judgment affirmed with costs to respondents to be 
paid by appellant—Mary Irene Hoyt, appellant, v. 
Samuel N. Hoyt and another, respondents. This de- 
cides the millions of Jesse Hoyt, deceased, do not go 
to his daughter.——Judgment affirmed with costs— 
First Presbyterian Church of Albany, appellant, v. 
Thomas C. Cooper and others, administrators, re- 
spondents. Judgment reversed, new trial granted, 
costs to abide event—Frederick W. Wilson, respond- 
ent, v. Eli B. Law and others, appellants.——Order af- 
firmed with costs to defendant Moore—Orleans County 
National Bank, appellant, v. Charles H. Moore and 
others, respondents.——Orders of General and Special 
Terms reversed and demurrer overruled with costs— 
Edwin Maxson, respondent, v. Delaware, Lackawanna 
and Western Railroad Company, appellant. ——Order 
affirmed with costs—People, ex rel. Commonwealth In- 
surance Company of New York, respondents, v. Com- 
missioners of Taxes of City of New York, appellants. 
—Order affirmed with costs—John Andrews, appel- 
lant, v. Jeremiah O’ Mahoney, respondent.——Order of 
General Term reversed and that of Special Term 
affirmed with costs—Francis P. Osborn and others, ap- 
pellants, v. William ©. Rogers, respondent.—Order 
affirmed with costs—In re application of People’s Rail- 
road Company of Syracuse. Order affirmed with 
costs—FPeople, ex rel. John S. Morrell, appellant, v. 
Supervisors of Queens County, respondents. ——Order 
of Special and General Terms reversed, with costs in 
this and Supreme Court, and motion for re-settlement 
granted — New York Rubber Company, appellant, 
v. John Rotherby and another, respondents. —— 
Order of General Term reviewing on certiorari the ac- 
tion of the Land Board in granting to the Barthole- 
may Brewing Company of certain lands under Lake 
Ontario at Charlotte, and reversing such grant as 
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being of lands abutting on relator’s uplands, affirmed 
with costs—People, ex rel. Charles G. Barnham, re- 
spondents, v. Edward F. Jones and others, commis- 


sioners of the State land office, appellants.— Appeal | 


dismissed with costs—In re Hstate of John F. Dela- 
plaine, deceased.——Judgment affirmed with costs— 
Benjamin Webb, administrator, and another, re- 
spondents, v. David B. Sanford, appellant.——Judg- 
ment reversed, new trial granted, costs to abide event 
—Mary D. Clark, respondent, v. William R. Post and 
another, executors, etc., appellants.— Judgment af- 
firmed with costs—Mary J. Utter, appellant, v. Wil- 
liam T. Richmond, successor, etc., respondent.—— 
Judgment affirmed with costs—Margaret Shiner, ad- 
ministratrix, respondent, v. Horace Russell and an- 
other, receivers, appellants. —-Judgment reversed, 
new trial granted, costs to abide event—Mary J. Hus- 
sey, administratrix, respondent, v. John J. Cager, ap- 
pellant.——Judgment affirmed with costs—Henry 8. 
. Myers, administrator, respondent, v. Long Island 
Railroad Company, appellant.——Judgment reversed, 
new trial granted, costs to abide event—Philip Dieffen- 
bach, respondent, v. Jacob Roch, appellant.— Judg- 
ments of General and Special Terms reversed, new 
trial granted, costs to all parties to be paid out of the 
fund—John Parker and another, executors, appel- 
lants, v. Maria Linden, respondent, and John Lyth- 
gow and others, appellants. And appeal dismissed in 
Parker v. Same without costs to either p< 
ment affirmed with costs—EKliza H. Douglass, admin- 
istratrix, respondent, v. John T. Murray, appellant. 
—Judgment reversed, new trial ordered, costs to 
abide event—Jane Bishop, administratrix, appellant, 
v. Grand L a of Empire Order of Mutual Aid of 


New Yorl ve fJidewt oS ge affirmed with 
costs--Augusta Sinaeeee v. New York 





Cent had Hudson Rivér Railr fers ompany, appel- 
lant. ibaffirmed with costs—Elizabeth A. 
aay Lt ee resin ust nt, Vvg@Andrew J. 

tine, ee mee) #.—Judg- 
me! 


Tepe ntes costs t& abide event 
—James 8. Cox nay: ano rwespon dont”. Edgar O. 
Pearce and others, appellants. —QJud¢g 1t affirmed 


with costs—Margaret Sullivan, administratrix, re- 
spondent, v. Tioga Railroad Company, appellant.—— 
Judgment reversed, new trial granted, costs to abide 
event—Michael Bennet and another, executors, appel- 
lants, v. John M. Peck, respondent.——Judgment 
affirmed with costs—Adolphus F. Warburton, survi- 
vor, respondent, v. John T. Camp, appellant. ——Or- 
der of General Term reversed, judgment of Special 
Term affirmed, with costs of all parties who have ap- 
peared in tbis action to be paid out of the estate— 
Charles H. Henderson, executor, appellant, v. John 
C. Henderson and others, respondents. Motion to 
dismiss denied. 





NOTES. 


CORRESPONDENT sends us the following copy 

of a notice posted by a school tax collector in this 

State: ‘‘ I. hear buy guive notice to the tax payors of 

School District No 14 Town of Peru. that I have re- 

ceived a Warrente called a tax.” Thisis probably good 
within the doctrine of idem sonans. 


The Grafton (Dak.) Herald says of one of our contribu- 
tors: ‘Guy C. H. Corliss looks like a poet and man of 
dreams as he hangs his long legs on atable and tilts 
back his chair and drops soft easy sentences from his 
lips in conversation, but he develops into a very ener- 
getic somnambulist when he gets after a jury, and he 
can quote more hard law than anybody.’’ Mr. Corliss 
is a New Yorker by birth, we believe, and formerly 


lived at Red Hook and Poughkeepsie. Having never 
met him, we are glad to get this photograph of him. 
His articles in this journal have excited a great deal of 
praise and inquiry, and certainly have been remark- 
able for learning and exhaustive research, and what is 
less common, for independent and original criticism. 
Mr. Corliss, we understand, is only about thirty years 
old. We expect yet to hearof him asa judgeand per- 
haps a senator. 


How the English law journals do sauce their judges! 
This is from the Solicitors’ Journal: We observe 
that inone of the county council applications last 
week Mr. Baron Huddleston is reported to have said: 
“You have it from-one of the highest legal authori- 
ties in the kingdom that the act was puzzling to him, 
and how much more therefore to a mere country s0- 
licitor.’”? A mere country solicitor! Does the learned 
judge, may we ask, know much of country solicitors? 
We do; and we say without hesitation that we could 
name dozens of ‘‘mere country solicitors” whose 
knowledge of law and skill in the interpretation of 
acts of Parliament would do no discredit to the 
‘‘highest legal authorities.’’ Would it not be desirable 
that learned judges, before expressing such sublime 
contempt for the legal attainments of country solici- 
tors, should take an opportunity of becoming person- 
ally acquainted with the nature of the duties they have 
to perform? Perhaps Mr. Ellett, for instance, or Mr. 
Gray Hill, of Liverpool, could accommodate Mr. 
Baron Huddleston with a chair in his office for a few 
days during the Long Vacation. 


They also seem not tu be afraid of the ‘‘Thunderer.”’ 
The following is from the same source: ‘‘ However in- 
teresting and diverting the Times’ reports may be as 
after-dinner reading, it is generally considered that 
their semi-popular character and necessarily hasty pro- 
duction preclude them from being quoted as authori- 
ties. This fact was apparently forgotten by the 
solicitor-general the other day, and his inadvertence 
led to immediate expostulation from the bench. Un- 


| der the circumstances he certainly had some excuse. 


The matter was one of the county council election ap- 
peals, and it was alleged that a case in point had been 
decided in the Divisional Court only the previous day. 
In support of this the current number of the Times 
was handed from the back benches; but when it was 
just on the point of being used by the solicitor-gen- 
eral, Lord Justice Bowen bent forward and, in his 
blandest manner, suggested that, though Mr. Solicitor 
was of course the greater authority, it seemed to him 
‘unusual.’ The offending sheet was at once with- 
drawn, and, with a geitle touch of sarcasm, the lord 


“justice added that if the court wanted any details 


they would make inquiries in the proper quarter.” 


We were quite surprised to find ‘‘Judge Patterson ”’ 
playing in ‘‘ The Old Homestead’ in New York. He 
sings a song, too. 


A bill before the Nevada Legislature makes it a mis- 
demeanor for any woman to wear a hat at any theatre 
of greater height than three inches.—New York Tri- 
bune. We don’t see how she could get into a theatre 
of less than three inches in height, and what is the 
sense of compelling her to go bareheaded when she 
goes to higher theatres? 


Baker, Voorhis & Co., of New York, announce a 
new edition of Sedgwick on Damages, entirely re- 
written and re-arranged, by Mr. Arthur G. Sedgwick 
of New York, and Mr. John H. Wigmore of Boston. 
This is a work long needed owing to the disproportion 
of notes to text, and the lack of convenient arrange- 
ment, and will be welcomed. 
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ALBANY, Marca 16, 1889. 


CURRENT TOPICS. 





HE Rev. Edward Everett Hale makes some note- 
worthy observations in the March number of 

the Cosmopolitan Magazine on the increase of crime 
in America, by which he denotes that it is by no 
means easy to prove that crime 7s increasing in 
America. As some figures which we recently pub- 
lished seem to lead to the contrary conclusion, it is 
interesting to note what Mr. Hale says. In the 
first place he urges that much of the crime comes 
with immigration, and that this raises a difficulty 
in the computation. That is a good argument to 
be taken into account respecting the alleged in- 
creasing criminal tendency of our native popula- 
tion, but still it is a factor in the amount of crime 
present here. Crime is increasing, perhaps, al- 
though it may be in a measure not indigenous. <A 
greater difficulty he finds in the variety of legisla- 
tion in the several States, and the fact that the data 
‘Care to be collected from thirty-nine different sets 
of public reports, no two of which are made out on 
the same principle. It would be hard enough to 
find out how many people were in prisons in all the 
American States, Territories and in the District of 
Columbia on the 1st of January, 1889, and to com- 
pare this number, say, against the number in prison 
on the ist of January, 1860 or 1850. But if any 
one should bring together this mass of figures and 
place them in reliable form, he would find when he 
had done that he had only deceived himself by the 
results, and that they did not express the amount 
of crime at one period or at the other. The doubt 
arises principally from the difference in legislation 
between one period and another. Thus if a cer- 
tain State determine to punish drunkenness, for in- 
stance, with a fine, the persons so punished pay 
their fines and do not appear in any list of prison- 
ers. The next State, very probably, may punish 
the same offense by imprisonment, and of course in 
the tables it appears to have a much larger number 
of ‘criminals’ than the other State has. But in 
point of fact there may be no difference between 
the two. The ‘criminal returns’ are thus entirely 
misleading. The difficulty is greater when the 
same State changes its legislation, as we all know 
our States do. Suppose for a period of years 
drunkenness is punished by a fine; suppose that 
after that time the Legislature determine to punish 
it by imprisonment; suppose that the returns of 
criminality are based, as they usually are, simply 
upon the number of prisoners—the impression is 
then given that there has been a great increase of 
criminality in that State. Another cause of diffi- 
culty is the calculation of results from the different 
classification of penal institutions and institutions 
which are penal perhaps in fact but not in name. 


Nair NO. Lt: 


In one State persons who have committed minor 
crimes are committed to what is called the ‘poor- 
house’ or ‘alms-house.’? The maker of a census 
goes around, and he returns this institution as be- 
ing a charitable institution, and not as a penal in- 
stitution. In the next State an institution, with 
perhaps exactly the same purpose, is called a ‘house 
of reform,’ or has some similar name given to it. 
The authorities who make the census there class it 
among penal institutions, and the number of crimi- 
nals who appear in the statistics is larger on that 
account. It will probably prove that the only use- 
ful studies on the subject will be those conducted 
from the other end. It will be necessary to at- 
tempt in a single county, or perhaps in a single 
city, an inquiry, carried into a good deal of detail, 
as to the number of cases tried in court. This 
must include even those cases tried before ‘magis- 
trates’ in many States, of which, unfortunately, it 
is very difficult to procure statistical returns.” 
There seems to be a good deal of plausibility in 
this reasoning, and it may account for the singular 
apparent increase of crime long after and not dur- 
ing or shortly after the civil war, on which we 
have heretofore commented. 


The lawyers get almost all the cabinet offices, as 
usual, Mr. Blaine may be claimed as a lawyer, be- 
cause he had a legal education. Our eminent citi- 
zen, Judge Tracy, has drawn the navy office. Why, 
we cannot exactly understand. It seems to us it 
would be discreet to bestow that portfolio for once 
on a man who knows something about ships, say 
on a ship-builder or on a naval officer. Probably 
the Judge is not quite so ignorant of ships as the 
commodore’s widow in Cooper’s ‘‘ Red Rover,” who 
used to cruise with her husband and was ‘‘ posted 
up” by the sailors, so that she was accustomed to 
exclaim, ‘‘what a beautiful sight is a noble ship, 
chasing her wake and cutting the waves with her 
taffrail!”” We have known the new secretary as a 
learned lawyer, a powerful advocate and a discreet 
magistrate; also as a lover of fast horses. But not 
as a sailor, Perhaps it was thought that he is 
familiar with the horse marines. We wish him 
success however, and from his reputation as a sen- 
sible man of affairs, we believe he will achieve it. 


We are pleased to see one influential newspaper 
in this State opposing the proposed change in the 
law of libel in the interest of public journals. The 
Nation in a careful editorial gives several excellent 
reasons why there should be no change in any point 
save one, which coincide in substance with what 
this journal has urged. The Nation says: ‘£1. The 
notion that any retraction or correction can be 
made ‘effectual,’ in the full and proper sense of the 
term, is illusory. A charge against a man is always 
more eagerly read than his explanation or defense. 
Moreover, it is not possible to make any retraction 
or apology cover the exact ground covered by the 
original charge. The two things inevitably go to 


202 


THE ALBANY LAW JOURNAL. 











some extent in different directions. Large num- 
bers of people who see one are sure not to see the 
other. Papers which copy one will not copy the 
other —a very common experience. * * * 2, It 
is the more undesirable that the law should be 
changed in any way to diminish vigilance, because 
the direction in which the newspaper business is 
growing is almost altogether hostile to the rights 
of individuals in the matter of libel or libellous an- 
noyance. In the trade the doctrine is being more 
and more accepted that the sole function of the 
newspaper is to make money. ‘This doctrine was 
indeed openly avowed at the convention of news- 
paper publishers here a fortnight ago. * * * 
Now the enterprising publisher, intent on putting 
in whatever will sell his paper, is sure not to be 
very careful about the rights or feelings of individ- 
uals, It has been said before the committee of the 
Massachusetts Legislature that he cannot sift things 
in ‘the small hours of the morning,’ just before his 
paper is going to press. Doubtless he cannot sift, 
but he can omit or hold over until he makes in- 
quiries. What prevents his doing this now in any 
doubtful case, or makes him reluctant to do it, is 
the fear that a rival may ‘ get a beat on him.’ The 
only thing which can overcome the fear of ‘a beat’ 
is the fear of the law. Remove the fear of the law, 
and we venture to say little or no care would be 
exercised in examining any piece of news. Every 
thing would go in when it was known that a few 
lines of apology or retraction would set any mis- 
take to rights. Moreover, it is to be borne in mind 
that it is not the old and wise heads of the office 
who are apt to be on duty in the small hours of the 
morning. It is the young fellows, who dread of all 
things ‘getting left’ with regard to any piece of 
news however trifling. * * * 3. There is no 
sign of any change in journalism which tends to 
make legal restraint unnecessary. On the contrary, 
the changes are all in the other direction. The 
indifference to intellectual or moral influence, as 
compared to income, seems to grow. So does the 
tendency to seek topics of discussion in the per- 
sonal or domestic life, and to eschew those of a 
more serious and general nature. Journalistic suc- 
cess is more and more measured in dollars and 
cents, and contempt for whatever interferes with 
this success is more and more openly avowed. 
This means that the power of the journal over the 
individual’s comfort has increased, is increasing, 
and ought to be diminished.” Zhe Nation how- 
ever argues that ample security for costs ought to 
be exacted in such cases. Here we cannot agree 
with The Nation, and it seems to us that its other 
arguments furnish ample reason why this should 
not prevail. Many an abused citizen could not 
furnish security. It is against the policy of our 
law to require it in any case. Unrestrained free- 
dom to sue is the only doctrine consistent with jus- 
tice, and if any exception should be conceded it 
certainly should not be in favor of hasty, eager, 
and too often unscrupulous news vendors, such as 
The Nation has so powerfully depicted. 





We have read with great disgust a chapter of 
‘Reminiscences of Lawyers” in a recent issue of 
the Tribune. <A ‘‘ well-known” member of the bar 
was made to tell the story of his own rascality and 
shame with a show of pride. According to this 
man’s confession, when defending a client on a 
charge of counterfeiting he secretly changed the 
counterfeit, bill produced by the district attorney, 
and substituted a good one which he had procured 


_for the purpose, and by confusing and shaking the 


witnesses got his man off. The tale sounds like an 
invention of an ingenious young reporter, but if 
there is such a man practicing law he ought to be 
disbarred. We are glad to see a correspondent of 
the Tribune taking the same view. He says: 
‘‘From the manner in which is told in your col- 
umns of to-day, under ‘Reminiscences of Lawyers,’ 
the story of ‘a guilty man saved by a sleight of 
hand trick,’ your readers would think that it was 
an every-day affair for ‘well-known lawyers’ to 
clear their clients by dishonorable tricks. * * * 
For the honor of the profession let it be fully un- 
derstood that no lawyer, who has any regard for 
his own honor, not to speak of his duty to the 
court of which he is an officer, would be guilty of 
such a piece of rascality as that confessed by the 
‘well-known’ lawyer, who says he did it when he 
was young and had a reputation to make. Whata 
treacherous, ignoble foundation on which to build 
areputation! It calls for but one comment. If he 
did such a thing —- one may be pardoned for doubt- 
ing the veracity of a man who would make so 
shameless a confession —as a callow youth, and he 
now glories in it as a ‘well-known lawyer,’ he 
ought to be disbarred.” 


The recent failure to obtain a jury in the city of 
New York in one ‘‘ boodler” case, and the success- 
ful effort in another only after two weeks’ session, 
emphasizes the necessity of setting about to invent 
some remedy for this intolerable state of affairs. 
It is really ridiculous that two weeks should be 
consumed in impanelling a jury in one case. The 
result of such a sifting may well be unjust to both 
parties, for the twelve men found after such a 
quest must generally be ignorant and unintelligent. 
The Post says on this topic: ‘‘Every judge nowa- 
days is a reader of the newspapers, and has inevita- 
bly formed an opinion of some sort beforehand 
about every case of importance which comes before 
him. We have no guaranty but his character that 
he will divest himself of the prejudice thus formed, 
during the trial of the case. Under the theory on 
which we make up our juries however, the judge’s 
character ought not to save him from investigation 
touching the effect of newspaper reading on his 
mental apparatus. There ought to be an assump- 
tion that more or less damage to his judicial fac- 
ulty results from such reading —not so much as in 
the case of jurors, but still some — and he ought to 
be put through some process of repair or purga- 
tion.” It may be that society will eventually be 
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compelled to accept triers who have derived a hos- 
tile opinion or impression, provided it is removable 
by evidence. It is not apparent that the abolition 
of the jury system would guarantee an unpreju- 
diced tribunal, for as the Post points out, the judge 
_will be just as apt to have a prejudice as the jury- 
man. But society cannot afford this waste of time 
in procuring the tribunal. It is really one of the 
most potent causes of the delays in the administra- 
tion of justice. The Post also calls for a reform of 
the law in respect to ‘‘that preposterous nuisance, 
‘requests to charge,’ ”’ and in respect to new trials 
for uninfluential defects of procedure. The Post 
says: ‘‘ Occasionally the State has to go to the ex- 
pense of repeating long and troublesome investiga- 
tions for reasons about as pertinent and material as 
the judge’s opening court late, or missing his foot- 
ing on the steps of the bench, or the court criers 
saying ‘damn’ toa juryman. These things are un- 
worthy of a highly civilized people. What the 
Court of Appeals should be asked to say in crimi- 
nal cases is simply whether any thing was at the 
trial said or left unsaid, done or left undone, which 
might be reasonably supposed to have affected the 
verdict of the jurors.” ‘To all of which we cor- 
dially assent. 





NOTES OF CASES. 





N Clapp v. Town of Hillington, 51 Hun, 58, while 
plaintiff was passing over a highway bridge, 
riding upon a steam traction engine, with a tank 
attached, weighing together 8,500 pounds, the 
bridge broke down and he was injured. Upon the 
trial of this action to recover damages evidence was 
given tending to show that one of the beams of the 
bridge had become rotten; that it had not been re- 
paired, and that it was in consequence of the de- 
fective condition of the bridge that the injury was 
occasioned. Held, that the action was not main- 
tainable. The court said: ‘‘At the conclusion of 
the trial the defendant’s counsel asked the court to 
charge the jury that ‘it was not the official duty of 
the highway commissioner to so construct and 
maintain the bridge in question as to insure the 
safety of persons passing over it in a manner in- 
volving peculiar and special danger arising from 
the unusual way and method of construction and 
manner of locomotion of the vehicle used in pass- 
ing over it;’ and again, he requested the court to 
charge that ‘if the jury are satisfied from the evi- 
dence that the vehicle upon which the plaintiff was 
riding, and with which he was connected in pass- 
ing over the bridge at the time of the accident in 
question, was unusual and extraordinary in weight, 
in method of construction or manner of propelling 
the same along the highway, and such unusual 
weight, method of construction and locomotion was 
such as to cause unusual and extraordinary strain 
upon the bridge in passing over it, then the plain- 
tiff took every possible risk of injury upon himself 
in trying to pass over the bridge, and the plaintiff 
cannot recover for the injuries sustained by the 





breaking down of the bridge under such circum- 
stances, although his injuries were the direct results 
of such imperfections and defects in the bridge.’ 
The court declined to charge either of the proposi- 
tions requested further than as it had already charged 
upon the subject. The court had not previously 
charged either of the propositions, but had charged: 
‘That there was no reason why people cannot travel 
over highways and bridges with this kind of imple- 
ment or machinery as well as other wagons. If it is 
heavy and ponderous it naturally requires the exer- 
cise of more care than though it were light and not 
weighty. If unusual, of course greater degree of 
vigilance would necessarily be expected and re- 
quired than though it was not of an unusual char- 
acter. It is lawful to travel with it. It is only a 
question of diligence and reasonable care naturally 
required-in the use of it.) * * * These requests 
appear to have been copied from the opinion of the 
court delivered in the case of Gregory v. Inhabitants 
of Adams, 14 Gray, 242-248. In that case damages 
were sought to be recovered for injury to an ele- 
phant which had broken through a bridge upon the 
highway. Merrick, J., in delivering the opinion 
of the court, says that it was the duty of the town 
to keep the bridges ‘in such condition that, having 
in view the common and ordinary occasion for their 
use, and what may fairly be required for the proper 
accommodation of the public at large in the vari- 
ous occupations which may from time to time be 
pursued, each particular way should be so wrought, 
prepared and maintained that it may justly be con- 
sidered, for all the uses and purposes for which it 
was laid out and designed, to be reasonably safe 
and convenient. * * * This is the measure 
and extent of the obligation of towns in reference 
to the support and maintenance of public highways. 
They are not required to make preparations for the 
safety or convenience of those who undertake to 
use those ways in an unusual or extraordinary man- 
ner, involving peculiar and special peril and dan- 
ger, whether it be in respect to the kind or charac- 
ter of animals led or driven, or the magnitude or 
construction of carriages used, or the bulk or weight 
of property transported. And if any person under- 
takes to use or travel upon a public highway in an 
unusual or extraordinary manner, or with animals, 
vehicles or freight not suitable or adapted to a way 
opened and prepared for the public use in the com- 
mon intercourse of society, and in the transaction 
of usual and ordinary affairs of business, he then 
takes every possible risk of loss upon himself, and 
he can have no remedy against the town to recover 
recompense for injury sustained, although they be 
the direct result of defects and imperfections in a 
way, for which it would be responsible in case of 
injury to individuals in the lawful and proper use 
of it.’ It appears to us that the rule as thus laid 
down is both wise and just. The commissioner of 
higliways is required to construct and maintain 
bridges of sufficient strength and material to insure 
the safety of persons passing over them with such 
vehicles as are commonly or ordinarily used in that 
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country; but he cannot be required or expected to 
construct and maintain bridges which will insure 
the safety of persons passing over them in a man- 
ner involving peculiar and special danger arising 
from unusual weight and so forth. As for instance, 
heavy buildings are sometimes moved through the 
public-way, yet we should not expect a commis- 
sioner of highways to construct and maintain bridges 
of sufficient strength to support moving buildings. 
We are therefore inclined to the view expressed by 
the learned judge in the opinion quoted from, that 
it was a question for the jury, and that if the jury 
became satisfied from the evidence that the vehicle 
upon which the plaintiff was riding at the time of 
the accident was unusual and extraordinary in 
weight, method of construction or manner of pro- 
pelling the same, and that such weight, method of 
construction and locomotion was such as to cause 
unusual and extraordinary strain upon the bridge, 
that the plaintiff in running upon the bridge took 
upon himself the risk of injury, thereby becoming 
guilty of contributory negligence, which precludes 
his recovery even though there was negligence on 
the part of the highway commissioner. It is true, 
as the trial court stated, that improved implements 
of travel are invented, and machinery for threshing 
and other agricultural purposes are matters involved 
in civilization. Itis further true that these trac- 
tion engines in farming communities have within 
the last few years come into use in the threshing of 
grain, and that they are usually propelled from 
place to place through the highways, and that these 
facts will have to be taken into consideration by 
the jury in determining whether they are unusual 
or extraordinary; but the question has heretofore 
been one for the jury and not for the court. The 
Legislature has now provided that no town shall be 
liable for any damage resulting to a person or prop- 
erty by reason of the breaking of any bridge by a 
traction engine in crossing the same of the weight 
of four tons or over, while such person is engaged 
in transporting or driving such engine along or 
upon the highways of the State. Laws of 1887, chap. 
526. In the future cases will have to be determined 
under the provisions of this act. The case of 
Me Cormick v. Township of Washington, 112 Penn. St. 
185, is a case in point, and sustains the views ex- 
pressed in the case of Gregory v. Inhabitants of 
Adams.” 


In Louisville &d N. R. Co. v. Baldwin, Alabama 
Supreme Court, February 6, 1889, it was held that 
the act of Alabama, February 28, 1887 (Sess. Acts, 
' 1886-7, p. 87), requiring all persons employed by 
railroad companies in any capacity calling for dis- 
crimination of color signals, to be examined by a 
State board of examiners as to their ability to dis- 
tinguish colors, and making it a misdemeanor to 
accept or continue in such employment without a 
certificate from the examiners, is unconstitutional, 
as depriving persons of property without due pro- 
cess of law, in so far as it requires the fees for such 
examinations to be paid by the railroad companies. 


Somerville, J., said: ‘‘I concur in the opinion of 
the chief justice in this case. The Jaw under con- 
sideration, in my judgment, passes beyond the le- 
gitimate domain of the police power, and reaches 
ground forbidden by the prohibitions of the Con- 
stitution. It is not denied that the Legislature has 
the power to regulate the business of common car- 
riers engaged in running railroads in this State by 
a reasonable exercise of its police power, having in 
view the preservation of the public safety. Smth 
v. State, 85 Ala. 841; Smith v. Alabama, 124 U.S. 
465; McDonald v. State, 81 Ala. 279. It may also, 
in the lawful exercise of this power, require the ex- 
amination of railroad employees for color blindness 
or other defects of vision, as done in this case, and 
may require a certificate of personal qualification 
for the service in question, Baldwin v. Kouns, 81 
Ala. 272, As to these propositions there is no dif- 
ference of opinion among the members of the court. 
Such a certificate however is in the nature of a per- 
sonal license to the employee. It is mainly and 
primarily for his benefit; as much so as the per- 
sonal license or diploma of a lawyer, physician, 
druggist, or any other person engaged in any other 
employment would be. It follows his person, un- 
less restricted, anywhere in the territory of the sov- 
ereignty granting it, and in whosesoever employ- 
ment the licensee may be engaged. It is only 
incidentally beneficial to the employer so long as 
the employment may subsist. It is not the prop- 
erty of the employer, but of the employee. The 
debt incurred for the service rendered in making 
the examination is therefore the debt of the latter, 
not of the former. The law-making power can 
enact no edict by which a legal liability for the 
debt of one person can be fastened on another 
without due process of legal proceedings, according 
to the rules and forms established for the protec- 
tion of private rights. It cannot take the property 
or money of one person and give it to another by 
naked transfer, nor impose a liability on one person 
for the private benefit of another, in the absence of 
some relation between the parties which brings the 
case within the sphere of the police power. There 
is a line where taxation may become spoliation. 
So laws, under the guise of police regulations, may 
reach the constitutional dead-line of property con- 
fiscation. It is impossible to forecast the logical 
results which may practically flow from the oppo- 
site conclusion. Farmers might as well be com- 
pelled to pay the licenses of commission merchants 
employed in sampling their cotton; druggists, for 
the diplomas of their clerks; the patrons of schools, 
for certificates of qualification required for teach- 
ers; patients, for the diplomas of doctors; or cli- 
ents, for those of lawyers. No precedent known 
to us among the adjudged cases goes to this extent, 
or lays down any principle which, in our opinion, 
would support the constitutionality of the law un- 
der consideration, so far as it seeks to make the 
railroad companies liable for the expenses incurred 
in the examination of employees under the provis- 
ions of the act.” Clopton, J., dissented, saying 
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among other things: ‘‘If the State has the author- 
ity to impose upon railroad companies the expense 
of inspecting their tracks and machinery, of sta- 
tioning flagmen at public crossings, and providing 
safeguards when necessary, on no sound principle 
can the right be denied to have their employees ex- 
amined by a competent board constituted by State 
authority, and to require the companies to pay the 
reasonable expense of ascertaining that their em- 
ployees possess the qualifications required by law 
—the expense in ascertaining that the agencies 
used by them in operating their roads, the fitness 
of which is essential to the protection and safety of 
life and property, are suitable and efficient. This, 
as I understand it, is the view of the statute taken 
in Railway Co. v. Alabama, supra, where in answer 
to the objection that the act deprived the companies 
of property without due process of law, Field, J., 
says: ‘Requiring railroad companies to pay the fees 
allowed for the examination of parties who are to 
serve on their railroad in one of the capacities men- 
tioned, is not depriving them of property without 
due process of law. It is merely imposing upon 
them the expenses necessary to ascertain whether 
their employees possess the physical qualifications 
required by law.” We also dissent. 





EQUITY — WILL — TRUSTEE IN INVITUM — 
FRAUD UPON A TRUST—“ EQUALITY BE- 
TWEEN HEIRS.” 


MAINE SUPREME JUDICIAL COURT, DEC. 27, 1888. 


GILPATRICK V. GLIDDEN.* 

Where a husband's intention of devising his property to his 
own heirs was changed, and it was devised to his wife by 
will absolute in form, upon her assurances that she would 
only use it during her life and devise the remainder to his 
heirs, on a bill in equity by the husband’s heirs, held, that 
the wife took the property charged with a trust. 


enon to enforce a trust. The opinion states the 
case. 
Baker, Baker & Cornish, for complainants. 


Spear & Clason (Loring Farr with them), for de- 
fendants. 


VIRGIN, J. The plaintiffs are the nephews and niece 
and next of kin of the late Orrin Gilpatrick, and the 
defendants are the administrator and next of kin of 
the widow of Orrin, neither of whom left any chil- 
dren. 

The plaintiffs seek to establish their title to the pro- 
ceeds of certain real and personal estate, on the ground 
that Orrin, having expressed to his wife his intention 
of leaving all his property to his heirs (plaintiffs), was 
induced by her to sell and will it to her in form abso- 
lute, in sole consequence of his reliance upon her as- 
surance that she would use it during her natural life 
ouly and seasonably transfer the remainder to his 
own heirs; that she did not fulfill her agreement, but 
died intestate, whereupon the property descended to 
her heirs instead of his; and that by reason of the 
promises it became vested in her in trust—to epioece 
which trust is the object of this bill. 

The presiding justice, who saw and heard all of He 
witnesses testify, found the facts in favor of the plain- 
tiffs, which findings we should be slow to reverse un- 





* To appear in 81 Me. 








less clearly satisfied that it was erroneous. Youny 
v. Witham, 75 Me. 536. But after a very careful ex- 
amination of the stenographer’s report of the direct 
and uncontradicted testimony of the Gilpatrick’s life- 
long, trusted friend and his wife and daughter, in 
whose family Mrs. G. lived during four years of her 
widowhood; of their family physician of many years, 
their business adviser, scrivener and executor: of Mr. 
G.’s will, and the writer at her dictation of what Mrs. 
G. called a “certification; ’’ of the neighbor who pur- 
chased the bay during the last ten years of Mr. G.’s 
life and of her thereafter—all disinterested witnesses 
—whose testimony of Mr. G.’s frequent expressions to 
his wife, four months before his decease, of his desire 
and intention that his property should go to his own 
heirs; of her final agreement to transfer the remainder 
thereof ‘“‘after she was done with it,’’ provided he 
would give it to her absolutely; of her frequent and 
freely-expressed admissions of such agreement, and of 
her own construction of it as evidenced by her own 
acts in executing all the stipulations thereof except the 
final transfer of the remainder of the property to his 
heirs, and putting even that in writing signed by her; 
aud of the peculiar instructions of Mr. G. as to the 
phraseology of the will—not to use the word ‘‘give’’ 
—weare fully satisfied that the justice’s finding of 
facts was correct, and that the following, among other 
facts, are clearly established : 

That Orrin Gilpatrick died in February, 1875, pos- 
sessed of a farm which came down to him from his 
paternal grandfather, and of other property, all of the 
value of more than $9,000, and which he desired to go 
to his heirs; that his widow died in 1883, leaving prop- 
erty which she had owned in ber own right, consisting 
chiefly of money invested in town securities, amount- 
ing to some $5,000; that they left no children but a 
widow of a deceased son; that they always kept their 
individual property separate; that for several months 
before his decease, they had frequently discussed the 
mode of the disposition of his property, and as she 
had so much in her own right, he frequently expressed 
to her his intention of giving his to his own heirs; that 
a short time before his death she finally induced him 
to give some of the personal property and will the re- 
mainder of his estate to her in form absolute upon 
her assurance that she would only useit, if necessary, 
during her natural life, pay their daughter-in-law 
$500, reconvey certain real estate, the legal title of 
which he held, to one Glidden, erect a monument in 
and keep in repair their private cemetery, and finally 
seasonably transfer all that remained to his heirs; that 
if she had not given her husband such assurance, and 
if he had not confidently relied upon her performance 
of it, he would not have executed the will nor given 
her the personal property; that she promptly per- 
formed all of the terms of her agreement except the 
final transfer of the remainder, which she purposely 
omitted to do, although she had expended but a com- 
paratively small portion of the property during her 
life. 

Nor do we entertain any doubt of the soundness of 
the law ou which the decree appealed from was based, 
viz., a constructive trust impressed upon the property 
and the donee and devisee converted into a trustee in 
invitum, although not so denominated in the paper 
title, and although the statute expressly provides, 
‘there can beno trust concerning lands * * * un- 
less created or declared by some writing signed by the 
party or his attorney.’’ Rev. Stat., chap. 73, § 11. 

Fraud is infinite in its varieties and forms; and 
while, as Lord Hardwicke said, ‘ the court very wisely 
hath never laid down any general rule beyond which 
it would not go lest other means of avoiding the equity 
of the court should be found out” (Lawler v. Hoop®r, 3 
Atk. 278), still rules have been established governing 
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certain classes of casesinvolving the element of fraud 
—such as that the fraudulent suppression of a cause of 
action or of a will is agood answer to the statute of 
limitations (Deake, appellant, 80 Me. 50), that married 
women and infants shall not take advantage of rules 
made for their protection to perpetrate fraud. Perry 
Tr., §170; and that the statute of frauds shall not be 
allowed to bar a decree for the specific performance of 
an oral agreement for the sale and conveyance of land 
when there has been such a part performance by the 
party seeking as equity recognizes. : Pulsifer v. Water- 
man, 73 Me. 233; Woodbury v. Gardner, 77 id. 68. And 
while the precise question involved in the case at bar 
has never before arisen in this State, the cases last 
cited jare analogous thereto in principle, and the uni- 
versally-recognized ground on which the decisions rest 
is, that to permit the statute of frauds to be used as a 
bar to the compulsory performance of such an agree- 
ment thus partly performed, would practically au- 
thorize a statute, enacted for the purpose of prevent- 
ing a fraud, to become the veriest instrument for per- 
petrating or protecting a fraud. 

So for like reason, when one obtains the legal title to 
real or personal estate, either by will or otherwise, un- 
der circumstances which render it unconscientious for 
him to retain it for his own benefit while in fact an- 
other is entitled to it, or to some interest in it, equity 
secures to the latter his right, not by disregarding the 
former’s legal title, but by imposing on him the duty 
of holding and using his title for the real beneficiary. 

Applying the principle to the facts in this case: Mr. 
G. was persuaded by his wife to change his intention 
of leaving his property to his own heirs and to give it 
to her by reason of her express promise to give the re- 
mainder to his heirs, which she omitted to do. His 
will was regularly probated, and the legal title passed 
thereby to her. His heirs claim that remainder, be- 
cause her conduct operated as a fraud upon her hus- 
band as well as upon them, and that by reason thereof 
she held the property impressed with a trust and she 
made a trustee. Equity does not interfere with the 
will. That remains unchallenged. Nor does it assume 
to set aside the statute of frauds which the defendants 
invoke. But on account of her conduct in procuring 
the legal title to herself, equity does declare that she 
cannot couscientiously hold it or its proceeds for her 
own exclusive benefit, and imposes on her conscience 
the obligation to hold allshe did not use during her 
life for the benefit of her husband’s heirs (plaintiffs) as 
the equitable owners thereof, and the additional obli- 
gation of perfecting their ownership by will or other- 
wise. But as she has deceased, equity can reach the 
personal or the proceeds of both real and personal in 
the hands of her personal representatives, and any of 
the real estate in the hands of any subsequent holder 
who is not a bona fide purchaser thereof without notice 
holding it relieved of the trust. Pom. Kq., §§ 431, 
1053. 

We do not mean however that it is essential to the 
upholding of such a trust that adevisee should have 
beenan active agent in procuring the devise to be 
made in his favor, for the great current of English au- 
thority during the last two centuries, as well as that 
of this country, holds that if either before orafter the 
making of the will, the testator makes known to the 
devisee his desire that the property shall be disposed of 
in acertain legal manner other than that mentioned in 
the will, and that he relies upon the devisee to carry 
it into effect; and the latter by any words or acts cal- 
culated to, and which he knows dv in fact cause the 
testator to believe that the devisee fully assents 
thereto, and in consequence thereof the devise is 
made, but after the decease of the testator the devisee 
refasesto perform his agreement, equity will decree 
a trust and convert the devisee into a trustee, whether 


when he gave his assent he intended a fraud or not, the 
final refusal having the effect of consummating the 
fraud. 

As this is the first case of the kind that has ever 
arisen in this State, and we have the English’ and 
American cases before us, we mention some of them. 
Thus as early as 1678, where a father, being about to 
change his willlest there might not be assets enough 
besides the lands settled on his son to pay certain leg- 
acies to his daughter, was assured by the son that he 
would pay them in case of deficiency of assets if the 
will were not changed, the son was held to his prom- 
ise, the chancellor remarking that it was the constant 
practice of the court to make such decrees on such 
promises. Chamberlain v. Chamberlain, 2 Freem. 34; 
2 Abr, Eq. Cas. 43. 

So in 1684, where her son promised the executrix 
that if she would obtain a new will, naming him as ex- 
ecutor, he would hold itin trust for her, which she 
did, the land-keeper decreed the trust notwithstand- 
ing the statute of frauds. Thynn v. Thynn, 1 Vern. 
296. 

So in 1689, where a copy-holder, intending to leave 
the greater part of his estate to his god-son, was per- 
suaded by his wife, on her promise to carry out his 
intentions, to give the whole to her, the courts, not- 
withstanding the statute, enforced the trust. Devenish 
v. Baines, Ch. Prec. 3. 

In Oldham v. Litchfield, 2 Vern. 506; 2 Abr. Eq. Cas. 
44 (1705), lands were charged with an annuity on proof 
that the testator was prevented from changing them 
in his will by a promise of payment by the devisee. 

Again in 1747, atestatrix having given a bond for 
£360 to the plaintiff, afterward by a new will gave it to 
another on the latter’s promise to give it, at her own de- 
cease, to the plaintiff, and the performance of the prom- 
ise was decreed against her representatives, against 
the interposition of the statute of frauds, Lord Chan- 
cellor Hardwicke said: ‘‘I know of no case where the 
court has not decreed it, whether such an undertaking 
was before the willor after. * * * This is not set- 
ting up any thing in opposition to the will, but taking 
care that what has been undertaken shall have its ef- 
fect. A will being ambulatory, if the testatrix has a 
conversation with a legatee, who promises that in con- 
sideration of the testator’s disposition in her favor she 
will do an actin favor of a third person, the testatrix 
lets the will stand, itis very proper the person who 
undertook to do the act should perform; because I 
must take itif she had not so promised the testator 
would have allowed the will.”’ Drakeford v. Wilks, 3 
Atk. 539. 

The next year a residuary legatee, who satisfied the 
testator that he need not change his will in order to 
give a nephew £100, for he himself would pay it, was 
held trustee, and a trust imposed on the residue of the 
assets. Lord Chancellor Hardwicke said: ‘‘ The court 
will not suffer the statute to protect fraud so as that 
any one should run away with a benefit not intended. 
* * * There isa breach of promise, but attended 
also with fraud upon the testator as well as the plain- 
tiff, by representing as if there was no occasion to al- 
low the will.’’ Reech v. Kennegal, 1 Ves. Sr. 1238. 

Soin 1796, instead of changing his will with the 
avowed intention of increasing the annuity to his 
wife, the testator told his residuary legatee he 
would ‘leave it to his generosity to pay it as he prom- 
ised,’’ and a trust was imposed on the residue of the 
assets. The master of the rolls said: ‘‘ The word ‘gen- 
erosity’ cannot be construed to take away the effect of 
a solemn desire of the testator coupled with the prom- 
ise of the defendant. The defendant had no inten- 
tion of fraud at that time, for he desired the testator 
to make a new will. Leaving it to his ‘generosity’ is 
leaving it tohis honor and conscience. * * * The 
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question is, whether by reposing that trust in the de- 
fendant, the testator was not prevented from making 
anew will. The defendant ought to have told him, 
that if he did not make a new will he would not do it. 
Instead of that he promised to do it, upon which the 
testator refused to make a new will.’’ Barrows v. 
Greenough, 3 Ves. 152. 

In 1804 Lord Eldon said: ‘‘If a father devises to his 
youngest son, who promises that if the estate is de- 
vised to him he will pay £10,000 to the eldest son, this 
court would compel the former to discover whether 
that passed by parol; and if he acknowledged it, even 
praying the benefit of the statute?he would be a trus- 
tee to the value of £10,000.’’ Strickland v. Aldrich, 9 
Ves. 516. 

And the like result is brought about by the silent 
assent of the devisee toa like proposal of the testator. 
Byrn v. Godfrey, 4 Ves. 6,10; Paine v. Hall, 18 id. 475. 

In 1886 natural children of the testator alleged in 
substance in their bill that the testator’s wife prom- 
ised, in consideration of his giving to her the whole 
estate, to leave it to them at her decease, upon the 
faith of which he did it. Chadwell, V. C., said: ‘My 
opinion is that if it were perfectly clear that the state 
of circumstances took place which the plaintiffs allege 
they would be entitled to the relief they ask.’’ Pod- 
more v. Gunny, 7 Sim. 644, 654. 

In 1852 a residuary estate was devised with an oral in- 
timation by the testator to the devisee that he had 
confidence that he would carry out the testator’s in- 
tentions which devisee well knew and assented to, and 
the devisee was held a trustee. Lord Justice Turner, 
V. C., in discussing the question of the devisee’s un- 
dertaking, said: ‘“‘The true test of the answer to this 
question is this—would the testator have left the prop- 
erty to the defendantif he had stated, in answer to 
that question, that he would not carry out the dispo- 
sition which the testator intended to effect through 
the medium of the trust. Noone can doubt that if 
the defendant had stated that he would not carry out 
such intentions, the disposition in his favor would not 
have been found in the will.”’ Russell v. Jackson, 10 
Hare, 204, 211. 

In the often cited case of Wallgrave v. Tebbs, 2 K. & 
J., the joint devisees of real estate denied that they 
ever knew any thing of the testator’s intentions till 
after his decease, but an unsigned letter written by 
him expressed his confidence in their application of 
the devised property in accordance with his desires. 
Wood, V. C. (then Lord Hatherly), upheld the trust, 
saying: ‘‘ Wherea person knowing that a testator in 
making a disposition in his favor, intends it to be ap- 
plied for purposes other than his own benefit, either 
expressly promises, or by silence implies, that he will 
carry the testator’s intention into effect, and the 
property is left to him on the faith of that promise or 
undertaking, it is in effecta case of trust; and in such 
case the court will not allow the devisee to set up the 
statute of frauds, or rather the statute of wills, by 
which the statute of frauds is now in this respect su- 
perseded; and for this reason the devisee, by his con- 
duct, has induced the testator toleave him the prop- 
erty; and as Lord Justice Turner says, in Russell y. 
Jackson, 10 Hare, 204, no one can doubt that if the 
devisee had stated that he would not carry into effect 
the intentions of the testator, the disposition in his 
favor would not have been found inthe will. But in 
this the court does not violate the spirit of the stat- 
ute; but for the same end, namely, the prevention of 
fraud, it ingrafts the trust on the devise, in order to 
' prevent a party from applying property to a purpose 
foreign to that for which he undertook to hold it.”’ 

In 1867, in Jones v. Badley, L. R., 3 Eq. 635, 652, Lord 
Romilly, M. R., quoted the foregoing extract entire, 
and declared the law to be therein very ‘‘accurately 


and very comprehensively stated.’’ On the appeal in 
1868, Lord Cairns quoted the same extract, and pro- 
nounced it ‘‘the clear and felicitous exposition of the 
law.”’ Jones v. Badley, 3 Ch. App. 862. 

And in 1878, in Rowbotham v. Dunnett, L. R., 8 Ch. 
Div. 430, 436, Malins, V. C., made the same quotation, 
and pronounced the law ‘correctly laid down,’’ but 
dismissed the bill for want of proof. 

In 1869, in McCormick v. Grogan, L. R., 4 H. L. Cas. 
82, where under the peculiar circumstances of the case 
no trust was decreed, some of the language of Lord 
Westbury in the fore part of his opinion, where he 
says the court ‘‘ must see that personal fraud, a ma/lus 
animus, is proved, etc., has sometimes been urged by 
defendants as requiring more than the authorities al- 
ready cited; but when it is considered in connectiou 
with the facts before him and with his own illustra- 
tions in the same opinion, that erroneous view van- 
ishes. After discussing the rationale of the principle 
of dealing with the statute of frauds and of wills, he 
said: ‘‘If an individual on his death-bed, or at any 
other time, is persuaded by his heir at law or his next 
of kin to abstain from making a will; or if the same 
individual, having made a will, communicates the 
disposition tothe person on the face of the will bene- 
fited by that disposition, but at the same time says to 
him that he has a purpose to answer which he has not 
expressed in the will, but which he depends on the dis- 
ponee to carry into effect, and the disponee assents to 
it, either expressly or by any mode of action which the 
disponee knows must give to the testatorthe impression 
and belief that he fully assents to the request; then 
undoubtedly the heir at law in the one case, and the 
disponee in the other, will be converted into trustees, 
simply on the principle that an individual shall not be 
benefited by his own personal fraud.’’ 

Such, in 1873, was the view of Sir James Bacon, V.C., 
in Norris v. Frazer, L. R., 15 Eq. 318, 330, where a 
husband and wife were devisees of the bulk of the 
property of a testator who expressed a desire that an 
annuity of £300 should be provided for a third person, 
which the wife testified she promised and the husband 
assented to. Thevice-chancellor said: ‘‘Mr. Swan- 
ston has read particularly from Lord Westbury’s judg- 
ment in McCormick v. Grogan, the condition as to 
what the court has to see proved before it admits any 
such claim, and he says it must be proved that there 
was direct personal fraud. * * * If the statement 
made by Mrs. Frazer, one of the devisees, be true, then 
amore direct, a more distinct personal fraud could 
not be committed than for Mrs. F. to refuse to perform 
that promise which she made to the testator on his 
death-bed.”’ 

To the same general purport are Riordan v. Barron, 
10 Tr. Eq. Rep. 645, and Fleetwood’s Case, 15 Ch. Div. 
594, 606 (decided in 1880). In the latter case, Hall, V. 
C., after reviewing numerous cases, said: ‘‘ The testa- 
tor, at least when his purpose is communicated toand 
accepted by the proposed legatee, makes the disposi- 
tion to him on the faith of his carrying out his prom- 
ise, and it would be a fraud in him to refuse to per- 
form that promise.”’ 

Once more in the English courts, in 1884, in Boyes’ 
Case, 26 Ch. Div. 531, 535, in speaking of this class of 
cases, Kay, J., said: ‘‘In these cases the court has 
compelled discovery and performance of the promise, 
treating it asa trust binding on the conscience of the 
donee, onthe ground that otherwisea fraud would be 
committed, because it is presumed that if it had not 
been forsuch promise the testator would not have 
made or would have revoked the gift,’’ citing cases 
supra. 

This general doctrine, so long and so thoroughly es- 
tablished in England, has been adopted in several of 
the States and fully recognized in others, 
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Thus in 1803 a father was induced to make no will, 
and let his Maryland property descend to his eldest 
son on the latter’s promise to convey the same to his 
younger brother, provided, as was expected, he him- 
self succeeded to certain property in Scotland, which 
he did subsequently inherit, and the court enforced 
the promise. Browne v. Browne, 1 Harr. & J. (Md.) 
450. 

In Owing’s Case, 1 Bland Ch. 370; S. C.,17 Am. Dec. 
311, 317, 338, after stating the English doctrine of en- 
forcing oral promises of devisees, Bland, Ch., said: 
If in such cases the person beneficially interested 
‘‘gould not have the promise enforced his loss would 
be irretrievable. He making the promise would be 
suffered to frustrate the intention of the deceased, to 
practice a fraud with perfect impunity; and the stat- 
ute of frauds, if allowed to apply, would be made to 
operate for the protection instead of the prevention of 
fraud.” 

Iu Pennsylvania in 1832, the testator’s brother was 
made his residuary devisee om his promise to apply the 
property for the benefit of the testator’s illegitimate 
son, andatrust was decreed. Gibson, C. J., said: 
“Wquity turns the fraudulent procurer of the legal 
title into a trusteeto getat him. * * * A mere re- 
fusal to perform the trust is undoubtedly not enough. 
* * * Jt seems to be requisite that there should ap- 
pear to have been an agency, active or passive, in pro- 
curing the devise,”’ and after citing several of the Eng- 
lish cases, said: ‘‘If the testator was induced by the 
promise of his brother—much more if by his sugges- 
tion—to believe that a devise to him was the most pru- 
dent plan of securing the estate to his illegitimate son, 
it cannot be said that a breach of confidence thus re- 
posed in him was intended to be protected by this 
statute.’’ «Hoge v. Hoge, 1 Watts (Penn.), 163, 215, 216. 
To the same purport are Jones v. Mckee, 38 Penn. St. 
496; 6 id. 425, and Church v. Ruland, 64 id. 482; 
Schultz’s Appeal, 80 id. 396. 

The English rules have also been adopted and en- 
forced or fully recognized in the following cases: 
Williams v. Fitch, 18 N. Y. 546; O’ Hara v. Dudley, 95 
id. 403—a full discussion of the whole subject. Dowd 
v. Tucker, 41'Conn. 197; Williams v. Vruland, 32N. J. 
Kq. 734; Glass v. Hulbert, 102 Mass. 24, 39, 40; Camp- 
bell v. Brown, 129 id. 23, 26; Olliffe v. Wells, 130 id. 221, 
244. 

The plaintiffs are the nephews and niece of Orrin 
Gilpatrick’s children of his two deceased sisters, 
Thomas Gilpatrick being the only child of one of the 
sisters, and the other plaintiffs children of the other. 
If the property should go to them according to the 
law of descent, Thomas would be entitled to one-half 
“by right of representation,’’ and the other half to 
the other plaintiffs equally. Rev. Stat., chap. 75, § 1. 
Mr. G. invariably spoke of its going to his heirs gen- 
erally. Mrs. G.’s certificate expressed her desire that 
“it should be equally divided between his heirs ’’— 
which having been written soon after her husband’s 
decease, may be considered as probably expressing the 
real understanding between her and her husband. 
Such a division would also seem equitable. 

Weare of opinion therefore that the bill be sustained 
aud that the plaintiffs have judgment against the 
goods and estate of Sarah Gilpatrick in the hands of 
the administrator on herestate for the sum of $9,508.06, 
less the sum paid to Zubra Gilpatrick, the amount 
paid for erecting the monument and caring for the 
cemetery and the commissions paid to the executor, 
which amount, if not agreed upon by the parties, to 
be ascertained by a master. 

Decree accordingly. 

- Peters, C. J.. Walton, Danforth, Emery and Has- 
kell, JJ., concurred. 


MARRIAGE— VALIDITY —CONFLICT OF 
LAWS. 


TENNESSEE SUPREME COURT, JAN. 29, 1889. 


—_——— 


PENNEGAR V. STATE. 


Under the Code of Tennessee, Mill. & V., section 3332, pro- 
hibiting a marriage between the guilty husband. or wife 
after a divorce for adultery, and his or her paramour, 
during the life of the former consort, such a marriage be- 
tween parties domiciled in Tennessee, celebrated in Ala- 
bama, whither the parties go solely to evade the statute, 
returning at once té Tennessee, is void in the latter State, 
though valid in Alabama. 


{RROR to Circuit Court, De Kalb county; M. D. 
Smallman, J. 
Indictment against William Pennegar and EK. U. 
Hovey for lewdness. Defendants were convicted, and 
bring error. 


Webb, Corley & Moore, for plaintiffs in error, 
G. W. Pickle, attorney-general, for the State. 


FoutKes, J. The defendants were indicted for lewd- 
ness, tried and convicted, and have appealed in error 
to thiscourt. The record discloses the following facts: 
EK. U. Hovey was divorced from her husband, John 
Hovey, by a decree of the Circuit Court of De Kalb 
county, upon the petition of the husband, charging her 
with adultery with William Pennegar. The decree ad- 
judges the charge fully proven, and the divorce was 
granted the husband solely upon suchcharge. The di- 
vorced wife and the partner in her guilt shortly after 
the divorce went to Jackson county, State of Ala- 
bama, where they were married to each other, and on 
the next day after their marriage returned to De Kalb 
county. in this State, the place of their former and 
present residence, where they have been living and co- 
habiting openly and publicly, as man and wife, al] 
within twelve months before the indictment found in 
this case, the divorced husband, John Hovey, still 
living. : 

Section 3332, Mill. & V. Code, enacts: ‘‘ When a mar- 
riage is absolutely annulled, the parties shall, severally, 
be at liberty to marry again; but a defendant who has 
been guilty of adultery shall not marry the person 
with whom the crime was committed during the life 
of the former husband or wife.” 

The marriage, being prohibited by statute, is void, if 
solemnized in this State. 1 Bish. Mar. & Div., §§ 46, 
2238; Carter v. Montgomery, 2 Tenn. Ch. 225; Owen v. 
Bracket, 7 Lea, 448. In the last case cited this court 
held the woman not entitled to homestead where the 
marriage was had in this State in violation of the stat- 
ute quoted above. It is admitted that there is noth- 
ing in the laws of Alabama prohibiting the guilty di- 
vorced party from marrying the paramour. The ques- 
tion therefore presented in this record is whether citi- 
zens of this State, prohibited by the statute referred 
to from marrying, can, by crossing over into a sister 
State, where such marriages are not inhibited, claim 
the benefit of the marriage there contracted, when 
they return at once to this State, having left it for the 
manifest purpose of evading our statute. The ques- 
tion is of first impression in this State, and one not 
free from difficulty, by reason of certain well-estab- 
lished principles, universally recognized in the law of 
marriage, which apparently would sustain such mar- 
riage, chief of which is that which says: ‘‘A marriage, 
valid where solemnized, is valid everywhere.’’ 

Adjudged cases are to be found which, under the 
supposed application of this rule, have sustained mar- 
riages identical with the one at barin all of its essen- 
tial facts, while others of equal respectability have 
reached a different result; to some or both of which 
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we will refer later on. Before doing so, let us see what 
are the general principles controlling in cases of this 
character. Marriage is an institution reeognized and 
governed to a large degree by international law, pre- 
vailing in all countries, and constituting an essential 
element in all earthly society. The well-being of so- 
ciety, as it concerns the relation of the sexes, the Jegiti- 
macy of offspring, and the disposition of property, 
alike demands that one State or nation shall recognize 
the validity of marriage had in other States or nations, 
according to the laws of the latter, unless some posi- 
tive statute or pronounced public policy of the par- 
ticular State';demands otherwise. It may be said there- 
fore to befa rule of universal recognition in all civil- 
ized countries that in general a marriage valid where 
celebrated is valid everywhere. Wesay ‘in general,’’ 
because there are exceptions to the rule as well estab- 
lished as the rule itself. These exceptions or modifi- 
cations of the general rule may be classified as follows: 
First, marriages which are deemed contrary to the law 
of nature, as generally recognized in Christian coun- 
tries; second, marriages which the local law-making 
power has declared shall not be allowed any validity, 
either in express terms or by necessary implication. 
To the first class belong those which involve polygamy 
and incest; and in the sense in which the term ‘‘in- 
cest’’ is used, are embraced only such marriages as are 
incestuous according to the generally accepted opinion 
of Christendom, which relates only to persons in di- 
rect line of consanguinity, and brothers and sisters. 
The second class, 7. e., those prohibited in terms by 
the statute, presents difficulties that are not always 
easy of solution, and have led to conflicting decisions. 
This class may be subdivided into two classes: First, 
where the statutory prohibition relates to form, cere- 
mony and qualification, it is held that compliance with 
the law of the place of marriage is sufficient, and its 
validity will be recognized, not only in other States 
generally, but in the State of the domicile of the par- 
ties, even where they have left their own State to 
marry elsewhere, for the purpose of avoiding the laws 
of their domicile. Instead of being called a subdivis- 
ion of the second class of exceptions, it would be more 
accurate to say that it is an exception to the excep- 
tion, and falls within the operation of the general rule 
first announced, of ‘‘ valid where performed, valid 
everywhere.” To the second subdivision of the sec- 
ond class of exceptions belong cases which, prohibited 
by statute, may or may not embody distinctive State 
policy, as affecting the morals of good order of society. 

It is not always easy to determine what is a positive 
State policy. It will not do to say that every provis- 
ion of a statute prohibiting marriage, under certain 
circumstances, or between certain parties, is indica- 
tive of a State policy in the sense in which it is used in 
this connection. To so hold would be to overturn this 
most solemn relation, involving legitimacy of offspring, 
homestead dower, and the rights of property, in the 
face of the conclusions of approved text writers, and 
the concurrence of the adjudications in numerous 
cases, relating not only to forms or ceremonies and 
qualifications of the parties, but also to prohibited de- 
grees of relationship, not incestuous in the common 
opinion of Christian countries, and relating to mar- 
riages between persons of different race and color. 
Fach State or nation has ultimately to determine for 
itself what statutory inhibitions are by it intended {to 
be imperative, as indicative of the decided policy of 
the State concerning the morals and good order of so- 
ciety, to that degree which will render it proper to dis- 
regard the jus gentiuwm of ‘‘valid where solemnized, 
valid everywhere.’’ The Legislature has, beyond all 
possible question, the power to enact what marriages 
shall be void in its own State, notwithstanding their 
validity in the State where celebrated, whether con- 





tracted between parties who were in good faith domi- 
ciled in the State where the ceremony was performed, 
or between parties who left the State of domicile for 
the purpose of avoiding its statutes, when they come 
or return to the State; and some of the States have in 
terms legislated on the subject. Where however the 
Legislature, as in our own State, has not deemed it 
proper or necessary to provide in terms what shall be 
the fate of a marriage valid where performed, but has 
in the particular case contented itself with merely pro- 
hibiting such marriage, the duty is devolved upon the 
courts of determining, from such legislation as is be- 
fore it, whether the marriage in the other State is 
valid or void when the parties come into this State. 

If, as we have seen, the statutory inhibition relates 
to matters of form or ceremony, and in some respects 
to qualification of the parties, the courts would hold 
such marriage valid here; but if the statutory prohibi- 
tion is expressive of a decided State policy asa matter 
of morals, the courts must adjudge the marriage void 
here, as contra bonos mores. Thus, in State v. Bell, 7 
Baxt. 9, this court held that a marriage between a 
white person and a negro, valid in Mississippi, where 
celebrated, was void here, in a case where the parties 
were domiciled in Mississippi at the time of the mar- 
riage. This case is distinguishable from the case at 
bar, not only by reason of the domicile in Mississippi, 
but also in that we have ahighly penal statute on the 
subject ef marriages between whites and blacks, passed 
in 1870, in amendment of the act which prohibited such 
marriage theretofore, and by the very pronounced 
convictions of the people of this State as to the de- 
moralization and debauchery involved in such alli- 
ances. The decision in the above case is so manifestly 
in keeping with sound principles now well established 
that it need not be here fortified by citation of au- 
thority; but we pause to call attention to a case relied 
on by counsel for defendants, holding not only that 
such a marriage, solemnized in Rhode Island (where 
it was legal) between persons domiciled there, would 
be valid in Massachusetts, but that it was valid in the 
latter State where the parties had left Massachusetts, 
and goneinto Rhode Island, for the express purpose 
of evading the Massachusetts law prohibiting such 
marriages, and returned to Massachusetts. Medway 
v. Needham, 16 Mass. 157. This was certainly carrying 
the doctrine of ‘‘ valid where performed, valid every- 
where,’’ to an extreme limit. The case has been much 
criticised — more so indeed than it deserves, as it 
seems to us; for while, to our mind, the result is start- 
ling, it is not out of harmony, in its argument, with 
the principles we have stated. 

The learned judge delivering the opinion, in speak- 
ing of the exception to the general rulo, says: ‘* Mo- 
tives of policy may likewise be admitted into the con- 
sideration of the extent to which this exception is to 
be allowed to operate. If without any restriction, then 
it might be that incestuous marriages might be con- 
tracted between citizens of a State where they were 
held unlawful and void, in countries where they were 
not prohibited, and the parties return to live in defi- 
ance of the religion and laws of their own country. 
But it is not to be inferred from a toleration of mar- 
riages which are prohibited merely on account of po- 
litical expediency, that others, which would tend to 
outrage the principles and feelings of all civilized na- 
tions, would be countenanced.”’ So that the difference 
between this case and State v. Bell, 7 Baxt. 9, is a dif- 
ference in the “ motives of policy’’ and ideas of ‘* po- 
litical expediency.’’ Wedo not think therefore that 
the case is open to the criticism passed upon it by the 
lord chancellor in Brook v. Brook, 9 H. L. Cas. 193, 
which case is itself, with equal propriety, criticised by 
Gray, C. J., in Com. v. Lane, 113 Mass. 458, which con- 
tains a very able and elaborate review of the subject 


210 


THE ALBANY LAW JOURNAL. 








under consideration. 'Though unable to concur in 
some of the argument, and especially with the dictum 
that ‘‘a marriage which is prohibited here by statute, 
because contrary to the policy of our laws, is yet valid 
if celebrated elsewhere, according to the law of the 
place, even if the parties are citizens and residents of 
this Commonwealth, and have gone abroad .for the 
purpose of evading our laws, unless the Legislature has 
clearly enacted that such marriages out of the State 
shall have no validity here.’’ Of course we refer to 
so much of theabove as we have italicised, for it is 
the purest dictum; it being a case where there was no 
proof of an intent to evade the laws of Massachusetts, 
as shown by the judge himself, who concludes his opin- 
ion as follows: ‘‘ Upon the principles and authorities 
stated in the earlier part of this opinion, it certainly 
cannot invalidate a subsequent marriage in another 
State, according to its laws, at least without proof that 
the parties went into that State, and were married 
there, with the intent to evade the provisions of the 
statutes of this Commonwealth. No such intent be- 
ing shown in this case, we need not consider its effect, 
if proved, nor whether the indictment isin due form.”’ 
This case being an indictment for polygamy, where a 
wife, having obtained a divorce on account of the hus- 
band’s adultery (in which case he was prohibited from 
marrying again without leave of the court), the hus- 
band married another woman in another State with- 
out proof that the second wife ever resided in Massa- 
chusetts prior to the marriage, and without proof of a 
purposed evasion of Massachusetts law. 

Recurring fora moment to Medway v. Needham, it 
may well be that, recognizing and applving the same 
general principles, the courts in different States may 
reach different results in the same class of cases, ac- 
cording as the general and fixed sentiment of the pub- 
lic in the respective States may differ in matters of 
public policy, and, if not, of ‘ political expediency.’’ 
What might be deemed a mere regulation in one State 
might be regarded as a matter actually affecting the 
morals and good order of society in another; so that 
what is pointed out asa reproach to the law by reason 
of the conflict in the reported cases from different 
States and nations is in fact evidence of the univer- 
sality of the general principles recognized as funda- 
mental by all enlightened courts; the different results 
reached being due to the statutory enactment of the 
different States as construed by the courts thereof, 
who interpret the meaning, intent and scope of each 
particular statute on the subject of marriage in the 
light of the known policy of the State, deviating from 
the general principles of the international law of mar- 
riage only so far as they are constrained to do so by 
the terms of legislative enactment, or by the manifest 
and distinctive policy of the State, as understogd by 
the courts. 

Now, believing, as we do, that the statute in ques- 
tion, which we are called upon to construe in the-case 
at bar, is expressive of adecided State policy not to 
permit the sensibilities of the innocent and injured 
husband or wife, who has been driven by the adultery 
of his or her consort to the necessity of obtaining a 
divorce, to be wounded, nor the public decency to be 


affronted, by being forced to witness the continued co-- 


habitation of the adulterous pair, even under the guise 
of a subsequent marriage performed in another State 
for the purpose of avoiding our statute, and believing 
that the moral sense of the community is shocked and 
outraged by such an exhibition, we will not allow such 
parties to shield themselves behind a general rule of 
the law of marriage, the wisdom and perpetuity of 
which depends as much upon the judicious exceptions 
thereto, as upon the inherent right of the rule itself. 
After what has been already said in the earlier part 
of this opinion, it is doubtless unnecessary to say that 


in reaching the conclusion just announced we do not 
intend in the slightest degree to encroach upon the 
principle which recognizes as valid marriages had in 
other States, where the parties have gone to such other 
States for the purpose of avoiding our own laws in 
matters of form, ceremony or qualification merely ; 
but, confining ourselves to the facts of this case, we 
hold that where citizens of this State withdraw tem- 
porarily to another State, and there marry, for the 
purpose and with the intent of avoiding the salutary 
statute in question, passed in pursuance of a de- 
termined policy of the State, in the interest of public 
morals, peace and good order of society, such parties, 
upon their return to this State, and cohabiting as man 
and wife, are liable to indictment in the courts of this 
State for lewdness. 

The case of Dickson v. Dickson, 1 Yerg. 110, has no 
concern with the point adjudged in the case at bar. © 
That case merely decides that a person divorced in 
Kentucky for adultery, and not by the laws of that 
State permitted to marry again, might contract a valid 
marriage in this State prior to the act of 1835, which 
for the first time prohibited such marriages; and, hav- 
ing come to this State in good faith, married, and con- 
tinued to reside here up tothe time of her husband’s 
death, she was held entitled to dower. The only in- 
struction to be drawn from this case is that, notwith- 
standing our statute, these parties might have con- 
tracted a marriage in Alabama, where there is no simi- 
lar statute, had they remained there in good faith, 
which would be valid in that State. 

Putnam v. Putnam, 8 Pick. 483, is a case deciding di- 
rectly contrary to the conclusion we have reached, and 
the facts in that case were identical with this. Itis ex- 
tremely brief, is unsatisfactory to us from every point 
of view, and is predicated entirely upon the case of 
Medway v. Needham, 16 Mass. 157, decide@ ten years 
before, which the court said was ‘‘ binding upon us 
and the community until the Legislature shall see fit 
to alter it.’”’ While speaking of Medway v. Needham, 
the opinion continues: ‘‘ The court were aware of all 
the objections to the doctrine maintained in that case, 
and knew it to be vexata qucestio among civilians; but 
they adopted the rule of the law of England on this 
subject, on the same ground it was adopted there, 
namely, the extreme danger and difficulty of vacating 
a marriage which, by the laws of the country where it 
was entered into, was valid.’’ It is manifest that the 
effort to fortify Medway v. Needham by assuming that 
it is based on the law of England must fail if the House 
of Lords are competent to testify as to the state of the 
law in Eugland on the subject, for we find that in 
Brook v. Brook, 9 H. L. Cas. 219, the lord chancellor, 
in speaking of the case of Medway v. Needham, as we 
have already seen, says: ‘‘It is entitled to but little 
weight, and is based upon decisions which relate to 
form and ceremony of marriage;’’ and adds: ‘If a 
marriage is absolutely prohibited in any country as be- 
ing contrary to public policy, and leading to social 
evils, I think that the domiciled inhabitants of that 
country cannot be permitted, by passing the frontier, 
and entering another State in which this marriage is 
not prohibited, to celebrate a marriage forbidden by 
their own State, and, immediately returning to their 
own State, to insist on their marriage being recog- 
nized as lawful.’’ This is, in our opinion, the true doc- 
trine, and we have quoted so much to show that the 
highest English court does not hold to the principle 
upon which it is claimed hy the Massachusetts court 
the Medway Case is based. But with due deference 
we must be permitted to say that the decision in the 
case of Brook v. Brook goes further than we think the 
principle announced requires—further at least than we 
would be inclined to go—when, as was done in that 
case, it was held that, while both were resident in Eng- 
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land, the man marrying his deceased wife’s sister in 


Denmark, where such marriage was legal, and return- 
ing to England, the marriage was void there, because 
a marriage between parties so related was contrary to 
the laws of England. Such a marriage would, we 
think, not fall within any of the exceptions to the gen- 
eral rule. It certainly cannot be said to be incestuous 
in the estimation of Christendom, and it would seem 
that under the policy of many of the States of this 
Union such a marriage is not immoral, nor tending to 
any social] evil affecting the welfare of society. But, 
after all, is must be admitted that it was for that court 
to determine whether or not the law infringed was in- 
dicative of a decided and essential public policy in 
England; and the courts of that country would doubt- 
less be as slow to approve our estimate of the public 
policy which condemns the marriage of the divorced 
adulterer, since the clause prohibiting such marriage 
was, upon the argument of Lord Palmerston, that the 
guilty party was preserved from ruin by sucha mar- 
riage, stricken from the divorce bill in the House of 
Commons, as we are to accept their opinion that a 
marriage betweena man and his deceased wife’s sister 
is contrary to good morals. 

We return fora moment to Putnam v. Putnam, su- 
pra, to note that the court in this case closes its opin- 
ion with this language: that ‘if it shall be found in- 
convenient or repugnant to sound principles [the italics 
are ours] it may be expected that the Legislature will 
explicitly enact that marriages contracted within an- 
other State, which, if entered into here, would be void, 
shall have no force within this Commonwealth.” The 
Legislature did shortly thereafter so enact; whether 
because the doctrine laid down in the case was incon- 
venient, or because repugnant to sound principle, does 
not appear. In our view of the law, both considera- 
tions might well have moved the Legislature. Ste- 
venson Vv. Gray, 17 B. Mon. 193, is a case holding the 
doctrine of Putnam v. Putnam, and, after what we 
have said about the latter case, need not be further 
noticed here. 

Van Storch v. Griffin, 71 Penn. St. 240, does not sus- 
tain the contention of counsel on the point decided, as 
there is nothing in the case to show that the parties 
went from one State to the other for the purpose of 
evading the laws of the one. It merely holds that the 
decree of divorce in New York, which forbade the re- 
spondent from marrying again during the life of the 
libellant, had no extra-territorial effect; so that what 
is said in the opinion about going from one State to 
the other for the purpose of evading the law of the 
State granting the divorce is dictum, pure and simple. 

Jn full accord with the conclusion we have reached 
in the case at bar is Kinney v. Com., 30 Grat. 858, where 
it was held that a marriage between a negro and a 
white person, had in the District of Columbia, for the 
purpose of evading the law of Virginia, was void upon 
their return. To the same effect, see State v. Kennedy, 
76 N. C. 251; Scott v. State, 39 Ga. 821; Dupre v. Bou- 
lard, 10 La. Aun. 411. The intention to evade the law 
by going into another State was made the test of its 
validity in North Carolina, as will be seen by reference 
to the two cases of State v. Kennedy, 76 N. C. 251, above 
cited, and State v. Ross, id. 242—both marriages be- 
tween a white person and anegro. In Kennedy’s Case, 
such intention being shown, the marriage was held 
void; while in Ross’ Case, it being shown that there 
was no intent to return to North Carolina, though the 
parties afterward did sv, the defendant was held not 
guilty of fornication. This was however by a divided 


court, and is contrary to our own case of State v. Bell, 


7 Baxt. 9. 
We conclude this opinion, already too long, by aref- 
erence to Williams v. Oates; 5 Ired. 535, where Chief 


Justice Ruffin, in delivering the opinion of the court. 


in a case very similar to our own, says: ‘' Now, if the 
law of South Carolina allow of such a marriage, and 
although it be true that generally marriages are to be 
judged by the lew loci contractus, yet every country 
must so far respect its own laws and their operation on 
its own citizens as not to allow them to be evaded by 
acts in another country, purposely to defraud them.”’ 
See also Whart. Confl. Laws, §§ 135, 181, 182. 

Let the judgment of the Circuit Court be affirmed. 





CARRIER—OF PASSENGERS—CONTRACT OF 
PASSAGE—LANDING FROM BOAT. 


MASSACHUSETTS SUPREME JUDICIAL COURT, 
JAN. 3, 1889. 


DoDGE v. Boston & BANGOR STEAMSHIP Co. 


Defendant’s steamer landed at a wharf where there was a 
restaurant kept by a third person, and remained there 
unloading freight long enough to give, an opportunity to 
get breakfast at the restaurant. Breakfast was provided 
on board the steamer for those whose tickets entitled 
them to meals, or for those who chose to pay for it. 
Plaintiff’s ticket did not entitle him to meals. Held, that 
plaintiff, as a passenger, could properly go on shore and 
get his breakfast at the restaurant, and had a passenger’s 
right to protection during his egress from the boat for 
that purpose. 

Where the evidence showed that plaintiff was injured in at- 
tempting to leave the boat, and while upon the gang- 
plank, a request for an instruction that defendant did not 
owe him so high a degree of care “ after he had left the 
steamer and was out upon the ‘slip’ as it owed him while 
he remained upon or within the steamer,’? was properly 
refused. 

The evidence was undisputed that the means of egress fur- 
nished for passengers was from the saloon-deck, and that 
plaintiff attempted to use a gang-plank on the main-deck, 
designed for the use of employees. There was also evi- 
dence that plaintiff was expressly warned by the mate not 
to use that gang-plank. Held, that defendant was entitled 
to an instruction as to the rights of a passenger acting in 
disobedience to reasonable orders or regulations of the 
carrier. 


XCEPTIONS from Superior Court, Essex county. 
Action of tort to recover damages for personal in- 
juries received while attempting to land from one of 
defendant’s steamers. Plaintiff had taken passage on 
the Lewiston from Boston to Camden, reaching Rock- 
land the following morning, where the steamer was 
accustomed to stop from forty minutesto two hours, 
discharging and receiving freight and passengers. 
Meals were served on board to such passengers as 
chose to pay for them, or whose tickets entitled them 
to meals. Plaintiff's ticket was simply for pas- 
sage, and did not entitle him to meals. At 
the wharf where the steamer landed at Rock- 
land there was a restaurant, kept by the owner 
of the wharf, at which it had for some time been the 
practice of some of the passengers on defendant’s 
steamers to get breakfast. After the boat was made 
fast atthe wharf on the occasion in question, plaintiff, 
for the purpose of going to the restaurant on the 
wharf for breakfast, attempted to pass over a small 
plank placed from the forward gangway of the main- 
deck onthe port side of the ‘‘ slip,’ as other passen- 
gers seemed to be doing, when he was struck by a 
heavy gang-plank, and received the injury complained 
of. It appeared that the gangway over which he was 
attempting to pass was not the one intended for the 
use of passengers, and that while the boat was ap- 
proaching Rockland a general notice was given in all 
those portions of the boat where passengers were ex- 
pected to be, by a servant of defendant, who went 
about ringing a bell, to the effect that passengers at 
Rockland were expected to land from the saloon-deck 
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by the forward gangway. Plaintiff and a number of 
witnesses called by him testified that they never heard 
such notice as to landing at Rockland, but did hear it 
given at the next landing place. Defendant called a 
number of witnesses, who testified that they heard the 
mate warn plaintiff not toattempt to cross the gang- 
way ou the main-deck, telling him that the place for 
passengers to land was from the saloon-deck; and 
that after the accident they heard plaintiff say that if 
he was hurt it was his own fault, as he had no business 
to be there—all of which testimony plaintiff denied. 
The defendant requested the court to give the fol- 
lewing instructions: ‘‘(1) The defendant was not 
bound to take every possible precaution against dan- 
ger. It was not an insurer of the safety of the plain- 
tiff. It was bound to use the utmost care which was 
consistent with the nature and extent of the business 
in which it was engaged, but was bound to exercise 
this degree of care toward the plaintiff only so long as 
the plaintiff remained upon or within the steamer. (2) 
The defendant was bound to guard the plaintiff against 
all such dangers only as might naturally and according 
to the usual course of things be expected to occur; 
and this too only as long as plaintiff remained upon or 
within the steamer. (3) Upon the undisputed facts 
of this case, the plaintiff, at the time of receiving the 
injury of which he complains, was not a passenger. 
He was entitled to the rightsand protection of a pas- 
senger only so long as he remained within or upon the 
steamer. (4) Upon the undisputed facts of this case, 
the undertaking and duty of the defendant toward 
the plaintiff was to carry him with the highest degree 
of care from Boston to Camden, and only at Camden 
to provide him safe means to leave the steamer. (5) 
Defendant was not bound to prevent plaintiff from 
leaving or attempting to leave the steamer at a place 
where it had not invited him to leave, or undertaken 
any contract toland him. (6) If the jury find that 
the plaintiff undertook, for his own convenience or 
pleasure, to leave the steamer at Rockland, an inter- 
mediate station on the trip for which he had pur- 
chased his ticket, while the steamer was tempora- 
rily at said Rockland for the purpose of discharging 
and receiving other passengers, baggage and freight at 
said Rockland, and without notice to any of the officers 
or servants of the defendant that he desired to leave 
the steamer at that point, and without any invitation 
from the officers or servants of defendant to leave the 
steamer at said point, at the time and in the manner 
in which he left the steamer, then the defendant was 
under no obligation to furnish the plaintiff with safe 
means of egress from the steamer at that point. (7) If 
the jury shall find that the plaintiff left the defend- 
ant’s steamer at a point short of his destination, with- 
out any invitation or inducement from the defendant 
or its agents or servants, and solely for his own pur- 
poses and convenience, he was, after leaving the 
steamer, a mere trespasser upon the defendant’s land- 
ing and wharf, and the only obligation upon the de- 
fendaut was not to willfully injure him. (8) If the jury 
shall find the plaintiff was warned by the agents or 
servants of the defendant not to leave the steamer at 
the forward port gangway on the main-deck at or be- 
fore the time at which he left it, the plaintiff must be 
held to have taken all the risk of injury himself, in 
leaving at the time, andin the manner in which and 
portion of the steamer at which, he left the steamer, 
and cannot recover from the defendant for any injury 
which he may have sustained while so leaving, unless 
such injury was willfully inflicted. (9) If the jury 
shall find that the plaintiff was notified by the agents 
or servants of the defendant at or before the time at 
which he left the steamer that passengers desiring to 
land at Rockland were to land at or from a part of 
said steamer other than the forward port gangway on 





the main-deck, from which the plaintiff did actually 
land, the plaintiff must be held to have taken all the 
risk of injury himself in leaving the steamer at the 
time, and in the manner in which, and portion of the 
steamer at which, he left the steamer, and cannot re- 
cover from the defendant for any injury which he 
may have sustained while so leaving, unless such in- 
jury was willfully inflicted.” 

And the defendant further requested the court, in 
case of refusal to give the instruction requested, 
marked No. 6, above, to give the following: ‘‘ (10) 
Even if the plaintiff was justified in leaving the 
steamer at Rockland, in the manner and at the time, 
and in the portion of the steamer at which he left it, 
the defendant did not owe him so high a degree of 
care, after he had left the steamer, and was out upon 
the slip, as it owed him while he remained upon or 
within the steamer.” 

All of which instructions the court refused. There 
was a verdict for plaintiff for $2,500. Defendant 
brings exceptions. 


E.T. Buitey and Edward S. Dodge, foredefendant. 
Moody & Bartlett, for plaintiff. 


KNOWLTON, J. This case presents an important 
question as to the rights and duties of passengers and 
common carriers, in reference to egress from and in- 
gress to the vehicle of transportation at intermediate 
points upon a journey. Whenone has made a con- 
tract for passage upon a vehicle of.a common carrier, 
and has presented himself at the proper place to be 
transported, his right to care and protection begins, 
and ordinarily it continues until he has arrived at his 
destination, and reached the point where the carrier 
is accustomed to receive and discharge passengers. So 
long as he stands strictly in this relation of a passen- 
ger the carrier is held to the highest degree of care for 
his safety. While he is upon the premises of the car- 
rier, before he has reached the place designed for use 
by passengers waiting to be carried, or put himself in 
readiness for the performance of the contract, the car- 
rier owes him the duty of ordinary care, as he is a per- 
son rightfully there by invitation. It has sometimes 
been said that a passenger at the end of his journey 
retains the same relation to the carrier until he has 
left the carrier’s premises. But there are other cases 
which indicate that the contract of carriage is per- 
formed when the passenger, at the end of his journey, 
has reached asafe and proper place, where persons 
seeking to become passengers are regularly received, 
and passengers are regularly discharged; and that the 
degree of care to which he is then entitled is less than 
during the continuance of his contract, as the liability 
of a carrier for goods is held less strictly after they 
have reached their destination, and been put in a 
freight-house, than while they are in transit. 

There is sometimes occasion to leave the boat, or 
car, or carriage, and return to it again before the con- 
tract is fully performed; and it is necessary to deter- 
mine what are the rightsand duties of the parties at 
such atime. Whenever performance of the contract 
in a usual and proper way necessarily involves leaving 
a vehicle and returning to it, a passenger is entitled to 
protection as such as well while so leavingand return- 
ing as at any other time. And this has been held in 
cases where, in accordance with arrangements of the 
railroad companies, passengers by railway left their 
train to obtain refreshments. Peniston v. Railroad 
Co., 34 La. Ann. 777; Railroad Co. v. Riley, 39 Ind. 
568. 

So where a railroad company undertakes to carry a 
passenger a long distance upon its line, and sells hima 
ticket upon which he may stop at intermediate sta- 
tions, in getting on and off the train at any station 
where he choses to stop, he has the rights of a passen- 
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ger. Of course during the interval between his de- 
parture from the station and his return to it to resume 
his journey he is not a passenger. 

To determine the rights of the partiesin every case, 
the question to be answered is, what shall they be 
deemed to have contemplated by their contract? The 
passenger may Go, without losing his rights, while he 


is in those places to which the carrier’s care should: 
p 


extend, whateveris naturally and ordinarily inciden- 
tal to his passage. 

If there are telegraph offices at stations along arailroad, 
and the carrier furnishes in its cars blanks upon which 
to write telegraphic messages, and stops its trains at 
stations long enough to enable passengers conveniently 
to send such messages, a purchaser of a ticket over the 
railroad has a right to suppose that his contract per- 
mits him to leave his car at a station fur the purpose of 
sending a telegraphic message; and he has the rights 
of a passenger while alighting from the train for that 
purpose, and while getting upon it to resume his jour- 
ney. ' 

So of one who leaves a train to obtain refreshments, 
where it is reasonable and proper for him to do go, 
and is consistent with the safe continuance of his 
journey in a usual way. Where one engages transpor- 
tation for himself by a conveyance which stops from 
time to time along his route, it may well be implied, 
in the absence of any thing to the contrary, that he 
has permission to alight for his own convenience at 
any regular stopping place for passengers, so long as 
he properly regards all the carrier’s rules and regula- 
tions, and provided that his doing so does not inter- 
fere with the carrier-in the performance of his duties. 

In the case of Packet Co. v. True, 88 Ill. 608, a plain- 
tiff, before reaching his destination, was going ashore 
for his own convenience at a place where the boat 
stopped two hours, and was injured on the gangway 
plank. It was held that he was to be treated as a pas- 
senger, and that the defendant was bound to use the 
utmost care for his safety. See also Clussman v. Rail- 
road Co., 9 Hun, 618; affirmed in78 N. Y. 606; Hre- 
brick v. Carr, 29 Fed. Rep. 298; Dice v. Transportation 
Co., 8 Ore. 60. 

In the first of these cases the defendant was held 
liable for a defect in a platform of its station to a pas- 
senger who had left a train to send a telegraphic mes- 
sage; but the court did not decide whether the plaintiff 
had the rights of a passenger at the time of his injury, 
or merely those of a person there by invitation. In the 
second, a passenger who had taken his place on board 
asteamship started to go ou shore to buy some to- 
bacco, and fell from an unsafe plank and was drowned. 
He was held to have had the rights of a passenger, 
and hisadministrator was permitted to recover. No 
decision has been cited that conflicts with our views. 

In State v. Railway Co., 58 Me. 176, the circumstances 
under which the passenger left the train and remained 
away from it were such, that applying the principles 
we have enunciated, he was a passenger at the time he 
was killed. The court in that case was not called upon 
to consider at what point a passenger leaving a car un- 
der different circumstances would cease to be such, 
and at what point he would resume his former rela- 
tion. Upon the undisputed facts of the case at bar, 
we are of opinion that the plaintiff, as a passenger, 
could properly go on shore and get his breakfast at 
Rockland, and that he hada passenger’s right to pro- 
tection during his egress from the steamer. The first 
seven of the defendant’s requests for instructions 
were rightly refused. 

The defendant’s tenth request was for an instruc- 
tion, that if the plaintiff was justified in leaving the 
steamer as he did, the ‘‘ defendant did not owe him so 
high a degree of care after he had left the steamer and 
was out upon the slip as it owed him while he re- 


mained upon or within the steamer.’’ This request 
referred to the degree of care which the law requires 
of carriers of passengers, as distinguished from the or- 
dinary care required of men in their common rela- 
tions to each other. Because a passenger’s life and 
safety are necessarily intrusted in a great degree to the 
care of the carrier who transports him, the law deems 
it reasonable that the carrier should be bound to ex- 
ercise the utmost care and diligence in providing 
against those injuries which human care and foresight 
can guard against. This rule is held, not only in our 
own State and in England, but all over the United 
States. It applies not only to carriers who use steam 
railroads, but to those who use horse railroads, stage 
coaches, steamboats and sailing vessels. It applies at 
all times when, and in all places where, the parties are 
in the relation to each other of passenger and carrier; 
and it includes attention to all matters which pertain 
to the business of carrying the passenger. 

In Readhead v. Railway Co., L. R., 2 Q. B. Div. 412, 
it is said thata ‘‘ carrier of passengers for hire is bound 
to use the utmost care, skill and diligence in every 
thing that concerns the safety of passengers.”’ 

In Railroad Co. v. Aspell, 23 Penn. St. 147, carriers 
of passengers are said to be responsible for “any spe- 
cies of negligence, however slight, which they or their 
agents may be guilty of.” 

In Warren v. Railroad Ca., 8 Allen, 227, the princi- 
ple was applied to providing for a passenger a safe and 
convenient way and manner of access to the train. 

In Simmons v. Steamboat Co., 97 Mass. 361, it was ap- 
plied tothe duty of acarrier to protect passengers from 
the misconduct or negligence of other passengers. 

Gaynor v. Railway Co., 100 Mass. 208, was a case 
where it appeared that the defendant did not provide 
proper safeguards against injury for a passenger leav- 
ing the place where he alighted from the cars. Mr. 
Justice Colt said in the opinion: ‘‘ The plaintiff was a 
passenger, and while that relation existed the defend- 
ants were bound to exercise toward him the utmost 
care and diligence in providing against those injuries 
which can be avoided by human foresight. He was 
entitled to this protection so long as he conformed to 
the reasonable regulations of the company, not only 
while in the cars, but while upon the premises of the 
defendants; and this requires of the defendants due 
regard for the safety of passengers, as well in the lo- 
cation, construction and arrangement of their station 
buildings, platforms and means of egress as in their 
previous transportation.’’ Seealso language of Chief 
Justice Shaw in McElroy v. Ruilroad Co., 4 Cush. 400. 
Difficulty in the application of this rule has sometimes 
come from an improper interpretation of the expres- 
sions, ‘‘utmost care and diligence,” “most exact 
care,’’ and the like. These do not mean the utmost 
care and diligence which men are capable of exercis- 
ing. They mean the utmost care consistent with the 
nature of the carrier’s undertaking, and with a due re- 
gard for all the other matters which ought to be con- 
sidered in conducting the business. Among these is 
the speed which is desirable, the prices which passen- 
gers can afford to pay, the necessary cost of different 
devices and provisions for safety, and the relative 
risk of injury from different possible causes of it. 

With this interpretation of the rule the application 
of itis easy. As applied to every detail the rule is the 
same. The degree of care to be used is the highest— 
that is, in reference to each particular it is the highest 
which can be exercised in that particular, with a rea- 
sonable regard to the nature of the undertaking and 
the requirements of the business in all other particu- 
lars. Warren v. Railroad Co., ubi supra; Le Barron 
v. Ferry Co., 11 Allen, 315; Taylor v. Railway Co., 48 
N. H. 304-316; Tuller v. Talbot, 23 Dll. 357. 

It may be assumed that the plaintiff would have 
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ceased for the time to be a passenger if he had left the 
steamer and goneaway for his breakfast. But he was 
injured before he had completed his exit. Inasmuch 
as he had a passenger’s right of egress, this request for 
an instruction was rightly refused; for while he wasa 
passenger the degree of care to be exercised toward 
him did not depend upon whether he was on the 
steamer, or on the plank, or the slip. It was the same 
in either place. But in determining what is the ut- 
most care and diligence within the meaning of this 
rule, it is always necessary to consider what is reason- 
able under the circumstances. The decision in More- 
land v. Railroad Co., 141 Mass. 31, was made to rest 
upon the accuracy of the instructions as to the degree 
of care required of passengers, and it is not an author- 
ity for the defendant in the present case. 

In its eighth request the defendant asked for an in- 
struction as to the rights of a passenger acting in dis- 
obedience of an order or regulation of a carrier. The 
evidence was undisputed that the defendant had pro- 
vided a safe and convenient place for passengers to 
land from the saloon-deck, and that the place where 
the plaintiff was injured was not intended for use by 
passengers. The judge said in his charge: ‘‘The 
plaintiff does not now claim that the defendant did 
not furnish proper means of egress from the saloon- 
deck, nor do I understand that the plaintiff now 
claims that the defendant intended the gangway 
which was in fact used by the plaintiff for use by pas- 
sengers leaving the boat.’? We must therefore assume 
that the court and the parties treated these matters as 
undisputed facts of the case; and upon these facts, a 
warning to the plaintiff not to leave the steamer from 
the gangway by which he went was a reasonable order 
or regulation. A passenger is bound to obey all rea- 
sonable rules and orders of acarrier in reference to 
the business. The carrier may assume that he will 
obey, and the carrier owes him no duty to provide for 
his safety in acting in disobedience. His neglect of 
his duty in disobeying, in the absence of a good reason 
for it, will prevent his recovery for an injury growing 
out of it. This request, as applied to the admitted 
facts of the case, and to a fact which the jury might 
have found from the evidence, contained a correct 
statement of the law (Ellis v. Steamship Co., 111 Mass. 
146; Railroad Co. v. Zebe, 33 Penn. St. 318; McDonald 
v. Railroad Co., 26 Iowa, 124-142; Gleason v. Trans- 
portation Co., 32 Wis. 85), aud we are of opinion that 
the jury should have been instructed in accordance 
with it. It was not a request for an instruction merely 
as to the effect of a part of the evidence upon a par- 
ticular subject. It was rather a request for a state- 
ment of the law applicable to one phase of the case, 
which involved a consideration of all the evidence rel- 
ative to that phase of it. And if by the word “ noti- 
fied,’ in the ninth request, was meant the giving of a 
notification intelligibly, so as to make it understood 
by the plaintiff, the same considerations apply also to 
that request. No instructions were given upon this 
subject, and because of this error the entry must be, 
exceptions sustained. 


—_—_—__¢—___. 


NEW YORK COURT OF APPEALS ABSTRACT. 


CORPORATIONS—SUIT BY NON-RESIDENT AGAINST 
FOREIGN CORPORATION — CONSTITUTIONAL LAW — 
SUITS BY NON-RESIDENTS—EXECUTORS AND ADMINIS- 
TRATORS— APPOINTMENT OF A NON-RESIDENT—AC- 
TIONS.—(1) Section 1780 of the New York Code of 
Civil Procedure provides that a foreign corporation 
may be sued by a resident of the State, or by a domes- 
tic corporation, for any cause of action, and that a 
foreign corporation may be sued by another foreign 
corporation, or by a non-resident, ‘‘(1) where the ac- 


tion is brought to recover damages for the breach of a 
contract made within the State, or relating to prop- 
erty situated within the State, at the time of the mak- 
ing thereof; (2) where it is brought to recover real 
property situated within the State, or achattel which 
isreplevied within the State; (3) where the cause of 
action arose within the State, except when the object 


.of the action is to affect the title of real property situ- 


ated without the State.’’ Held, that a non-resident 
plaintiff cannot sue a foreign corporation for a cause 
of action arising outside of the State limits. This 
section did not assume to define all the cases in which 
actions could be brought against foreign corporations, 
and did not absolutely limit the power and jurisdic- 
tion of the courts mentioned. It specified the cases 
in which foreign corporations could compulsorily, by 
service of process in the mode prescribed by law, be 
subjected to the jurisdiction of the courts. It did not 
deprive the courts of any of this general jurisdiction.- 
The Supreme Court, being a court of general jurisdic- 
tion, could independently of any statute entertain ac- 
tions against foreign corporations. Such corporations 
could by the common law always be sued in this State 
by any plaintiff for any cause of action, provided jur- 
isdiction could be obtained of their persons (2 Mor. 
Priv. Corp., § 977, and cases cited in note); and so it 
was held, construing this section of the Code, in Mc- 
Cormick v. Railroad Co., 49 N. Y. 303. There the ac- 
tion was brought by a non-resident plaintiff against a 
foreign corporation for a cause of action which 
arose without the State, and it was held that 
the court could entertain the action, because the de- 
fendant had appeared generally in the action, and sub- 
mitted itself to the jurisdiction of the court, the cause 
of action being one of a class coming within its juris- 
diction. Thus the law remained until the Code of 
Civil Procedure was enacted. Under this section a 
resident of this State, or a domestic corporation, can 
maintain an action against a foreign corporation for 
any cause of action, no matter where itarose. Butan 
action by a non-resident plaintiff against a foreign cor- 
poration can be maintained only in the cases speci- 
fied, and in no case for a cause of action which arose 
outside of the State limits. The jurisdiction of the 
courts is defined and limited and absolutely confined 
to the cases’specified, and the word ‘‘only’’ may have 
been, and probably was, inserted after the words 
‘‘ following cases,”’ to change the rule as announced in 
McCormick v. Railroad Co. The discrimination between 
resident and non-resident plaintiffs is probably based 
upon reasons of public policy, that our courts should 
not be vexed with litigations between uon-resident 
parties over causes of action which arose outside of 
our territorial limits. Every rule of comity and of natu- 
ral justice and of convenience is satisfied by giving re- 
dress in our courts to non-resident litigants, when the 
cause of action arose or the subject-matter of the liti- 
gation is situated within this State. It is not suffi- 
cient that a non-resident plaintiff should by any ser- 
vice of process, orin any other way, obtain jurisdic- 
tion of a foreign corporation; but before the action 
can be maintained in any court of this State, there 
must also be jurisdiction of the subject-matter of the 
action. Jurisdiction of the action cannot be con- 
ferred upon the court by any consent or stipulation of 
the parties. The objection to the jurisdiction in such 
a case may be taken at any stage of the action, and the 
court may ex mero motu, at any time when its atten- 
tion is called to the facts, refuse to proceed further, 
and dismiss the action. Cooley Const. Lim. 398: Da- 
vidsburgh v. Insurance Co., 90 N. Y. 526. In the case 
cited Danforth, J., said: ‘‘ There are no doubt many 
cases where the court, having jurisdiction over the 
subject-matter, may proceed against a defendant who 
voluntarily submits to its decision; but where the 
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State prescribes conditions under which a court may 
act, those conditions cannot be dispensed with by liti- 
gants. forin such a case the particular condition or 
status of the defendant is made a jurisdictional fact.” 
(2) This section, in discriminating between resident 
and non-resident plaintiffs, is not repugnant to article 
4, section 2, of the Constitution of the United States, 
providing that ‘*the citizens of each State shall be en- 
titled to all privileges and immunities of citizens of 
the several States.’”’?’ Adams v. Bank, 35 Hun, 393; 
Frost v. Brisbin, 19 Wend. 11; Lemmon v. People, 20 
N. Y. 562; Haney v. Marshall, 9 Md. 194; Campbell v. 
Morris, 3 Har. & McH. 535; Bank v. Lowery, 93 U. 8S. 
72; McCready v. Virginia, 94 id. 396; Missouri v. 
Lewis, 101lid. 22. (8) The appointment of a non-resi- 
dent as administrator by a State court, does not make 
him a resident of the State, within the meaning of 
said section. Coal Co. v. Blatchford, 11 Wall. 172; Im 
re Page, 107 N. Y. 266. Jan. 29, 1889. Robinson v. 
Oceanic Steam Navigation Co. (Limited). Opinion by 
Earl, J. 

CRIMINAL LAW—ABORTION—INDICTMENT AS PRIN- 
CIPAL--PROCURING COMMISSION.—By section 29 of the 
Penal Code of New York a person concerned in the 
commission of a crime, whether he directly commits 
the act, or aids or abets in it, and whether present or 
absent, and a person who counsels or procures, etc., 
another to commit a crime, is a principal. Section 
275 of the Code of Criminal Procedure of New York 
declares that the indictment must contain a plain and 
concise statement of the facts constituting the crime, 
without unnecessary repetition; and section 284, sub- 
division 7, provides that an indictment is sufficient if 
the act or omission charged as a crime is stated with 
such certainty as to enable the court to pronounce 
judgment according to the right of the case. Held, 
that an indictment charging that defendant commit- 
ted the act constituting an abortion will sustain a con- 
viction on proof that he was absent at the time the 
crime was-committed, but aided, advised and pro- 
cured its commission. People v. Dumar, 106 N.Y. 502, 
distinguished; People v. Outeveras, 48 Cal. 19; Bax- 
ter v. People, 3 Gil. 368. The prisoner was indicted 
for murder, and the proof tended to show that he was 
not present at the time of the commission of the crime, 
but had advised and procured its commission, and it 
was held that the section of the Criminal Code above 
quoted had abolished the distinction between acces- 
sories before the fact and principals; and that as ac- 
cessories before the fact were by such section to be 
deemed as principals, and punished accordingly, they 
should be indicted as principals. Dempsey v. State, 
47 Ill. 323; Spies v. People, 122 id. 1, 101, 242; Shannon 
v. People,5 Mich. 71; Smith v. State, 37 Ark. 274. We 
are inclined to agree with the English rule, and with 
the reasoning of the learned judges of Califor- 
nia in the latest-cited case, and with those of 
Illinois. The court in Michigan does not hold 
any contrary doctrine. When we remember that 
the distinction taken between an accessory be- 
fore the fact and a principal does not exist either in 
cases of treason or misdemeanor, and that in England, 
where the distinction had its origin, cases of misde- 
meanor were sometimes of a very grave character, in- 
volving imprisonment for years, and that the reason 
for the existence of the distinction in cases of felony 
is neither very clear nor very satisfactory as given by 
the older writers, Blackstone and Coke, we cannot fail to 
beimpressed with the view that the Legislature of this 
State in abolishing the distinction, and in making™an 
accessory before the fact a principal in cases of felony 
as well asin cases of misdemeanor, meant to makethe 
law in regard to the statement of the offense the same 
in all cases; and that what would bea proper indict- 
ment in a case of ordinary misdemeanor, as held by 


our courts foralong number of years, would be a 
proper one in a case of felony. Where the statute, in 
defining what constitutes a principal in the commis- 
sion of a crime, includes one who counsels its commis- 
sion, although absentat that time, we do not lay any 
stress on the presence or absence of a provision that 
he shall be indicted or punished as such. If he is made 
a principal, we think it follows that it would be proper 
to so indict him, unless indeed in such a case as the one 
in Michigan, where the only offense that the defendant 
could commit was the substantive and separate one of 
advising the commission of the principal offense. The 
kind of pleading of which this indictment is an exam- 
ple received the unqualified approval of Mr. Bishop, 
whose ability as a writer on the subject of criminal 
law is admitted by all. 1 Bish. Crim. Law, § 682. We 
think we are treading in the same direction that the 
Legislature intended by the passage of the Penal Code 
and the Code of Criminal Procedure. The tendency 
of modern thought, as exhibited in criminal legisla- 
tion, is to free the practice from mere technicalities, 
and to bring to the trial of the indictment the very 
merits of the issue between the people and the defend- 
ant, and in the plainest and least formal style. The 
only objection that could be urged against the indict- 
ment in this form is the possibility of misleading the 
defendant as to the nature orcharacter of the act of 
which he is accused. It was that objection that 
seemed so weighty in the eyes of that most learned and 
able judge, Chief Justice Marshall, as we learn from 
his views expressed upon that point in the trial of 
Aaron Burr for treason, although at the same time be 
admitted the existence of the rule. See 4Cranch, 469, 
at 497. But upon reflection we think the objection is ° 
more fanciful than real, and if it be understood that 
upon an indictment of this nature a man may be con- 
victed upon proof, not only of his doing the act with 
his own hand, but upon proof that he advised and pro- 
cured another to do it, and thus did it bimself, we 
think no man will suffer any real inconvenience or any 
injustice from sucha rule. The general policy through- 
out this country and England runs in favor of more 
liberal views at the present time in regard to the 
treatment of those technicalities which formerly ex- 
isted as obstructions in the path of the enforcement of 
the criminal law. Jan. 15, 1889. People v. Bliven. 
Opinion by Peckham, J. 


WILLS—CONSTRUCTION—CHARGING LEGACIES ON RE- 
SIDUARY ESTATE.—(1) In the absence of extrinsic cir- 
cumstances indicating a different intention, when a 
will gives general legacies, followed by the usual re- 
siduary clause disposing of the whole of testator’s real 
and personal property, the general legacies are not 
charged upon the land included in the residuary de- 
vise, though the will contains the usual formal direc- 
tion for the payment of debts. Lupton v. Lupton, 2 
Johns. Ch. 614; Brudenell v. Boughton, 2 Atk. 268; 
Hoyt v. Hoyt, 85 N. Y. 142. (2) Where testator, without 
giving any power to the executor to sell land, directs 
the payment of alegacy to his nephew within three 
months after his death, which the personalty would 
have been sufficient to pay but for unforeseen contin- 
gencies, and makes a residuary bequest of real and 
personal property to persons who, though strangers in 
blood, have long been members of the family of the 
testator, who had no descendants, and whose wife was 
infirm and died before testator, there is nothing to in- 
dicate an intention to charge the legacies on the resid- 
uary real estate. The cases of Wiltsie v. Shaw, 
100 N. Y. 191, and McCorn v. McCorn, id. 511, il- 
lustrate very clearly the attitude of this court upon 
the subject. Both were cases substantially of wills 
giving general legacies, followed by the usual residu- 
ary clause. In each the question was whether the 
legacies were charged on theland. In Wiltsie v. Shaw 
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it appeared that the testator left a large personal es- 
tate, ample for the payment of debts and legacies; 
and no other circumstance appearing, it was held that 
a legacy given by the testatorin his will, in trust fora 
son, was not a charge on the lands which passed to 
the testator’s daughter under the residuary clause. In 
McCorn v. McCorn the legatees were the wife and son 
of the testator, and the gift of the legacies was fol- 
lowed by the usual residuary clause, under which all 
the testator’s real estate passed to four other children. 
It appeared that the will was made the day before the 
testator’s death, and that his personal estate was in- 
sufficient to pay his funeral expenses. ‘The legacies to 
the testator’s wife and son were mere pretenses, ‘‘ un- 
less meant to be a charge on the real estate.’’ Under 
these circumstances the court held that the legacies 
were intended to be charged on the realty, and sus- 
tained tho claim of the legatees. We think the cases 
in this State establish these two propositions: First, 
that general language in a will giving legacies, followed 
by the usual residuary clause, is alone insufficient to 
charge the legacies on the realty; and second, that 
such language will justify such charge if it is made to 
appear by extrinsic circumstances, such as may under 
the rules of law be resorted to, to aid in the interpre- 
tation of written instruments, that it was the testa- 
tor’s intention that the legacies should be charged on 
theland. The rule in England and in some of the 
States in this country, and in the United States Su- 
preme Court, is different from the rule in this State. 
The cases are cited in Hoyt v. Hoyt, swpra. In Gre- 
ville v. Browne, 7 H. L. Cas. 689, it was regarded as 
having been long settled in England, that where lega- 
cies are given generally, and the rest and residue of 
the real and personal estate is afterward given in one 
minass, the legacies are a charge on the residuary real, 
as wellas the personal, estate. But some of the judges 
were of the opinion that if the question was res nova, 
the natural construction of the language would lead to 
the opposite conclusion. Jan. 15, 1889. Brill v. Wright. 
Opinion by Andrews, J. 


—_q__—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


LIBEL AND SLANDER — PUBLICATIONS BY MERCAN=- 
TILE AGENCIES— PRIVILEGED COMMUNICATIONS.—The 
publications of commercial agencies, informing their 
subscribers generally, and not in confidence, to one in- 
terested therein, as to the pecuniary standing of mer- 
chants, are not privileged communications. There are 
several assignments of error predicated upon the re- 
fusal of the court to give requested charges of defend- 
ant to theeffect that the publication complained of 
was a privileged communication, and that such being 
the case, malice in fact must be established to entitle 
arecovery. These assiguments may all be considered 
together. We cannot accede to the proposition that 
the publications of commercial agencies, issued to their 
subscribers generally, are privileged communications. 
They are only privileged when made in confidence to 
a subscriber who is interested in the pecuniary stand- 
ing of the merchant reported. In Erber v. Dun, tried 
in the United States Circuit Court of Arkansas, Cald- 
well, J., expressed the correct doctrine, as we under- 
stand it. He said: ‘‘Itis indisputable under the evi- 
dence that whatever was said orally by defendants 
about plaintiffs and their business was said in good 
faith, and in confidence to their subscribers, who were 
by reason of their business relations with the plaintiffs 
interested in knowing their financial and business 
standing, and in answer to requests made by their sub- 
scribers in relation thereto. This being so, the state. 


ments thus made by defendants aré privileged com- 
munications.’ 12 Fed. Rep. 530. A case more nearly 
in point is that of Sunderlin v. Bradstreet, decided by 
the Court of Appeals of New York. In that case plain- 
tiffs were merchants. Defendants were proprietors of 
a mercantile agency, and published a semi-annaal vol- 
ume, giving the standing and financial credit of mer- 
chants in the United States and Canada, and also 
weekly sheets to their subscribers in the city of New 
York. In the weekly sheet they published that plain- 
tiffs had failed. The statement was false. Plaintiffs 
called on defendants for the names of the persons fur- 
nishing the information, which defendants refused to 
give, but published a retraction of the report the next 
week. It was held that ‘‘the defendants, in making 
the communication, assumed the legal responsibility 
which rests upon all who without cause publish de- 
famatory matter of others; that is, of proving the 
truth of the publication, or responding in damages to 
the injured party.’’ It was further said that ‘‘the 
communication of the libel to those not interested in 
the information was officious and unauthorized, and 
therefore not protected, although made in the belief of 
its truth, if it were in point of fact false.’ 46 N. Y. 
188. The very question under consideration was re- 
cently, in 1887, before the Court of Errors and Appeals 
of New Jersey. King v. Patterson, 49 N. J. Law, 417. 
The court was divided, but a majority of the court 
held to the doctrine announced in Sunderlin v. Brad- 
street. Both sides of the question were fully discussed 
in the case by the disagreeing judges, and such au- 
thorities as bear upon the subject were cited and re- 
viewed. We think the conclusion reached by a ma- 
jority of the court a correct one. A commercial 
agency is a lawful business, and, when conducted law- 
fully, isa benefit to society and trade; but no just 
reason can be given fora rule that would exempt it 
from liability for false and defamatory publications, 
when other citizens would not be exempt. If an indi- 
vidual voluntarily or for profit give false and injuri- 
ous information to persons interested in the tradeand 
commercial standing of another at the time the in- 
formation is given, such communications would be 
privileged; but if he furnish the same information to 
others not so interested—to traders and merchants as 
a class—the communication would not be privileged. 
A commercial agency organized for the purpose of fur- 
nishing such information, keeping an intelligence office 
for profit, should, it seems to us, be held to the same 
accountability as the ordinary citizen. The acts of the 
agency properly done are no more meritorious or bene- 
ficial than when done by an individual, except that 
they may be more extended, and cover more transac- 
tions. Impartial justice cannot imagine a sound 
reason for a distinction in favor of an agency. It 
amounts to this, at last, and no more; the business of 
acommercial agency is lawful when conducted law- 
fully. It will be protected so long as it does not trans- 
gress the rights of others. It is not entitled to any 
privileges denied the ordinary citizen. If it isa greater 
benefit to trade than the occasional acts of the indi- 
vidual, because more extended and continuous in its 
operation, it is for the same reason capable of doing 
more harm by its false reports. Its wrong-doing is 
more difficult to remedy. That it has a monopoly of 
such intelligence is no reason for giving it a privilege 
to do awrong by an improper publication of false 
statements, though the publication may be in the 
usual course of business it has adopted. It has the 
right, then, to the protection of a privileged commu- 
nication, when made to persons at the time interested 
in the information, even though the information may 
be false; but when communicated to its genera] sub- 
scribers it has no such right. If the publication is 
privileged, no suit can be maintained against it, unless 


THE ALBANY LAW JOURNAL. 


217 





express malice is shown to have instigated it, or 
such gross disregard of the rights of the person pub- 
lished as will be equivalent to malice in fact. Even 
when the communication is not privileged, malice 
must be shown to authorize a recovery; but in such 
case negative facts may indicate the malice, as that 
the publication was false, and was made without legal 
excuse. The malice may be inferred from the fact of 
a false publication of libellous matter. When the pub- 
lication is privileged, the malice so implied from the 
false and defamatory publication is deemed to have 
been,met and rebutted—in which case, as before stated, 
malice in fact must be shown to warrant a recovery; 
and such malice is defined to be ill-will, bad or evil 
motive, or such gross indifference to the right of oth- 
ers as will amount to a willful or wantonact. Holtv. 
Parsons, 23 Tex. 9; Behee v. Railway Co., decided by 
the Commission of Appeals, Tyler Term, 1888, and au- 
thorities there cited. It was shown in this case that 
the alleged libellous matter was issued to defendant’s 
general subscribers in the United States. If the fact 
published was false and libellous, malice could be in- 
ferred from the fact (though it would not be proper to 
point out to the jury in the charge the facts from 
which the malice could be inferred); and if it isshown 
that plaintiff's credit and reputation were injured by 
such publication, he could recover damages therefor, 
besides any other special damages he may have sus- 
tained in his business by reason of such publication. 
Tex. Sup. Ct., Nov. 27, 1888. Bradstreet Co. v. Gill. 
Opinion by Collard, J. 





WORDS ACTIONABLE — NATURAL MEANING OF 
worpbs.— Words spoken, that one ‘‘used”’ his daughter, 
are capable of the meaning ascribed to them by the 
inuendoes ina complaint for slander, that he com- 
mitted adultery and incest with her; aud words, in 
connection with them, when spoken by the daughter’s 
husband, that ‘‘ the children are not mine; they are 
from him,’’ may mean that the husband disclaimed 
the paternity of his wife’s children, and asserted that 
they were from plaintiff. We agree with counsel to 
the effect that it is not the office of an inuendo to en- 
large the meaning of the alleged slanderous words, 
but merely to point out their application to the facts 
previously alleged. Itis forthe court to determine 
whether the words employed are capable of the mean- 
ing ascribed to them by the inuendoes, and for the 
jury to determine whether such meaning is truly as- 
cribed to them. It is contended by the counsel for the 
defendant that the language employed, charging the 
plaintiff with having ‘‘used’”’ the defendant's wife, 
were incapable of the criminal meaning ascribed to 
them in the inuendoes, and charged in the complaint; 
and that no such meaning or definition can be found 
anywhere. The learned counsel seems to have mo- 
mentarily forgotten such use of the word in the 
enumeration of particular sins by Paul, where he 
speaks of the change of ‘‘the natural use into that 
which is against nature;’’ and again, of ‘‘the men 
leaving the natural use,’”’ etc. Romans, chap. 1, verses 
26, 27. Besides, the language alleged in the first count 
to have been employed is fairly capable of meaning, as 
stated in the inuendoes, that the defendant disclaimed 
the paternity of the children which were ostensibly 
his, and asserted that they were from the plaintiff. 
We are forced to conclude that the words alleged to 
have been employed in the respective counts are capa- 
ble of the criminal meaning ascribed to them by the 
inuendoes. Wis. Sup. Ct., Dec. 4, 1888. Guthv. Lu- 
buch. Opinion by Cassoday, J. 


NEGOTIABLE INSTRUMENTS—STIPULATION FOR AT- 
TORNEY'S FEE.—A stipulation in a note, in case of non- 
payment at maturity, to pay ‘‘costs of collecting the 











same, including attorney’s commissions,” is valid. In 
Manufacturing Co. v. Newman, 60 Md. 584, this court 
held that a similar stipulation destroyed the negotia- 
bility of the note, but by no means decided that it was 
avoid contract. On the contrary, after citing the cases 
of Bullock v. Taylor, 39 Mich. 137, and Witherspoon v. 
Musselman, 14 Bush, 214, where a contract of this char- 
acter in a note had been treated as a stipulated pen- 
alty, and declared void, the court said: ‘‘But to de- 
clare such stipulations void, in order to maintain 
the negotiable character of the note, is certainly a 
strong thing for the court to do, unless it clearly con- 
travenes some established principle of law. Parties 
have tho right to make their contracts in what form 
they please, provided they consist with the law of the 
land; and it is the duty of the courts so to construe 
them, if possible, as to maintain them in their integ- 
rity and entirety. While the instrument under con- 
sideration may not bea valid negotiable promissory 
note, it does not by any means follow that itis not a 
valid contract of another description.’’ The court, 
then, though they affirmed the judgment, remanded 
the cause, in order to allow the plaintiff to amend his 
declaration, and to declare on the special agreement as 
assignee thereof, instead of suiug, as he had done, as 
indorsee of the note; and in Maus v. McKellip, 38 Md. 
238, a like stipulation in a mortgage was expressly up- 
held. But even if the question were a new one, we 
can discover no ground whatever upon which to de- 
clare such acontract void. In the case before us the 
interest on the sum lent, up to the maturity of the 
note, is less than half the most reasonable commis- 
sions the: lender will have to pay an attorney for col- 
lecting it by suit or otherwise, so that by default of the 
borrower he would lose all the interest and part of the 
principal. What possible objection can there be in al- 
lowing parties to contract against a result like that? 
In our judgment, such contracts violate no principle 
of law or public policy. It seems to us simply a stipu- 
lation intended to secure punctuality in the perform- 
ance of the contract, and as such contains no element 
of oppression to the borrower. Its tendency, in fact, 
is to help him to borrow ut a less rate of interest, as 
punctuality in payment is usually taken into consid- 
eration in fixing the terms of a loan; nor can it be re- 
garded as a cover to usury, for its effect is clearly not 
to put any money above the legal rate of interest into 
the pocket of the lender, but merely to enable him to 
get back his money with legal interest, and nothing 
more. We are not aware of any case in which sucha 
contract has come before an English court; and this 
may result from what we believe to be the fact, that 
the practice of remunerating attorneys and solicitors 
for their professional services, by a certain percentage 
on the money collected by them for their clients by 
suits in court, has never prevailed in England. In 
this country however such a practice has been com- 
monly adopted. Contracts therefore like the present, 
are not unusual here, and have become numerous in 
recent times. In some cases their validity has been 
denied by the courts, but it seems they are sustained 
by a decided preponderance of authority. Counsel for 
appellant have, with commendable diligence, collected 
a number of authorities sustaining them (which we 
give), and doubtless others to the same effect may be 
found. Huling v. Drexell, 7 Watts, 129; McAllister’s 
Appeal, 59 Penn. St. 204: Smith v. Silvers, 32 Ind. 321; 
Clawson v. Munson, 55 Ill. 394; Camp v. Randle, 81 
Ala, 240; Miner v. Bank, 53 Tex. 559; McGill v. Griffin, 
32 Towa, 445; Chase v. Whitmore, 68 Cal. 545; Peyser 
v. Cole, 11 Or. 89. We are therefore of opinion the 
learned court below was in error in refusing to allow 
the plaintiff to recover these commissions in this case. 
Md. Ct. App., Nov. 23, 1888. Bowie v. Hall. Opinion 
by Miller, J. 
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OUR NEW YORK LETTER. 
HAT a vast difference between the president of a 
week ago and plain Grover Cleveland, Esq., of 
to-day! Then the power of the veto made it possible 
for him to affect the legislation that applied to sixty 
millions of people; to-day he will accept your retainer 
upon which he will give you a written opinion as to 
whether your client’s contract to build a mile of sub- 
way or transport a thousand hogs from Kansas City to 
Qohoes is valid or otherwise. Such is the charm and 
simplicity of our American institutions. There is 
however a sort of feeling of repugnance atthe thought 
of seeing our chief magistrate, once our sovereign, 
stepping down from the dais to the office desk, again 
to take part in the strife for such vulgar commodities 
as bread and butter. There is just enough of the old 
country blood left in most of us to cause us discom- 
fort at the idea of the king ever becoming a forester. 
Let us make him a senator at large for life,* or set him 
at large in some capacity, where during his incum- 
bency he can feel indifferent to the future, and when 
this term has expired have some quast official position 
in keeping with his former greatness. Let me not be 
understood as belittling the position he has assumed. 
I consider that it is better to be right (in one’s law) 
than to be president. Itis the change that is repug- 
nant. He has already been used to advertise a big 
boarding-house and to boom a Brooklyn building 
scheme. With all our American enterprise, we are 
inclined to resent the conditions that make such things 
possible. 

I have been told by Buffalo lawyers that before Mr. 
Cleveland abandoned his profession for statesmanship 
he was considered a sound and learned corporation 
lawyer and a formidable antagonist, and I venture to 
prophesy that the alliance will prove to be one 
of great advantage to Mr. Cleveland as well as to Mr. 
Stetson and his other associates. Mr. Stetson’s sagacity 
for organization to transact a great volume of business 
falls little short of genius. I can wish them no greater 
success than that ‘Cleveland luck’’ may attend 
them. 

The administration will fiud it difficult to find alaw- 
yer who will discharge the duties of district attorney 
for this district in a more able and satisfactory manner 
than has distinguished the period covered by the ap- 
pointment of Hon. Stephen A. Walker. His incum- 
bency of the office has but served to add to the high 
reputation he already had as an efficient advocate and 
well equipped lawyer. Mr. Edward Mitchell seems at 
present to be the most likely to land the prize if Mr, 
Walker should be displaced. Mr. Mitchell's services 
to his party as well as his professional attainments 
would seem to make bis selection most probable. Some 
of the cattle who are trying to horn themselves into 
the office afford great amusement to the profession. 
One of this herd who is pursuing the president and all 
his cabinet with a brass band and a petition three 
yards long was once an assistaut district attorney here. 
His claims to professional distinction rest upon his 
having once ridden at the head of a great torch-light 
procession and broken a Jung-tester at the American 
Institute fair. His career was a chapter of blunders. 
On one occasion he appeared before the court to prose- 
cute a criminal with his case, a bad one at best, badly 
prepared and worse presented. After the prosecution 
got in its evidence and rested, the counsel for the de- 
fense quietly moved for an acquittal, which motion 
was instantly granted. ‘The people” retired in some 
confusion, but turned up the next day in another case 
in alittle better shape. After examining two or three 
witnesses he again rested, and turning to the presid- 


* This would destroy the balance of State power in the Sen- 
ate.—ED. 


ing judge with a most triumphant air, said: ‘‘ Now, if 
it please your honor, I move for the direction of a ver- 
dict: of guilty.’? Counsel for the defense looked 
amazed, but the judge said very gently: ‘* Don’t you 
think we had better give the defense a chance first? ”’ 
“No,” replied the ponderous counsel, ‘‘ I do not think 
the circumstances warrant it, and I would remind 
your honor that you granted a similar motion to the 
defense in a similar case yesterday.”” The defense was 
nevertheless given a chance, to the further discom- 
fiture of this extraordinary prosecutor. I think that 
his chances of being appointed district attorney are 
about as good as mine for being made pope. 

Judge Charles P. Daly delivered a most interesting 
address last week before the historical society on 
‘The Bench and Bar of New York in 1789.” We were 
informed that at that time there were only 151 lawyers 
in the entire State, and that of this number sixty re- 
sided in this city. Thirty-four of this number had 
been members of the Colonial Bar. The antecedents 
of some of them had evidently not been of the loftiest 
character, as it was stated that one of them had been 
a dancing master, another a drummer, and a third, 
while living in Scotland, had been condemned to be 
hung for burning a Bible. It would appear that the 
early members of our profession were not particularly 
esteemed by the General Assembly, for in 1709 that 
body passed an act (sometimes confused in the pro- 
fessional mind with the Crimes Act) regulating and 
fixing the fees of lawyers, but it is gratifying to learn 
that the outraged practitioners thereupon rose in their 
majesty and refused to practice. It is not recorded 
that commerce was paralyzed, although the home gov- 
ernment speedily repealed the monstrous legislation. 
A similar act however was passed in 1732, which was 
subsequently modified and became the fee bill of this 
State, which was not repealed until 1851. During this 
period the lawyers were kept comparatively poor und 
respectable. In 1765 the governor paid a very hand- 
some compliment to the Republican tendencies and 
influences of the bar by complaining to the Karl of 
Halifax that the lawyers made themselves necessary 
to a governor by helping him when he did as they 
wanted him to, and distressing him when he did not, 
all of which he declared tended to increase the popu- 
lar power and decrease that of the crown. 

Among the most eminent jurists of the middle of 
this period, Judge Daly mentioned Judge Thomas 
Jones, the Tory historian, and Judge Alexander, who 
was enterprising as well as learned, as was shown by 
his matrimonial alliance with the rich widow Prevost, 
who conducted a most prosperous thread and needle 
store on William street; he was thus able to get a 
large discount on his red tape and a free office back of 
the shop. The ‘‘ combine paid,’’ for between “ the Law 
and the Lady ” the old couple accumulated the then 
princely fortune of £100,000. Methods in this line 
differ slightly in our day, as it is considered better 
form to allow the old couple to get the cash well in 
hand first and then have the lawyer get in his “ fine 
work”’ in connection with the estate. In those days 
there were twelve County Courts in as many cities, but 
according to Judge Daly it was rather disreputable for 
arespectable lawyer to do much in that jurisdiction. 
The address deserves a much more serious review 
than I have given it, for it was like every thing else 
that comes from Judge Daly’s pen, scholarly and 
able. 

The Kerr trial is again under way, and the forum 
resounds with echoes of boodleism once more. Pro- 
found wisdom and epigrammatic smartness are fur- 
nished the defense by Noah Davis and Robert Inger- 
soll, the latter taking the place of Gen. B. F. Tracy, 
who was to have been Judge Davis’ associate, untii 
summoned to Washington by the president. Bourke 
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Cockran retires from the case on account of some ques- 
tion of fees—so it is said. The story goes that he was 
paid a retainer of $10,000, and was to receive $15,000 
more at the conclusion of the trial. This however the 
defendant claims was to have been contingent upon 
his acquittal. At all events the defendant seems to 
have answered the question, ‘‘Cana Kerr lend three 
thousand dncats?” in the negative this time so far as 
Mr. Cockran is concerned. I doubt if any member of 
our bar could have managed this case in a more mas- 
terly manner than did Mr. Cockran on the previous 
trial. What a magnificent schooling the courts of this 
city offer to the student and young attorney! I be- 
lieve that the greatest calamity that can happen to a 
young lawyer is to be too well employed in the com- 
mencement of his career. I have often sympathized 
with the sentiment uttered by the great Scarlet, who 
after announcing that he would accept no new retain- 
ers fora year, and being asked for what reason, re- 
plied, ‘“‘ that I may study law and hear the great trials.”’ 
A year’s attendance at the great trlals where the giants 
of our profession do battle would be as useful to the 
law student asa similar attendance by medical stu- 
dents at the clinics of our great surgeons. 

The Manhattan Elevated Railroad Company, the 
most extensive defendant now before our courts, is 
seeking to have the law relating to champertous 
agreements construed by the aid of the machinery 
of the district attorney’s office. It has sought to 
have indictments brought against some of the enter- 
prising attorneys of the city who it is charged get their 
clients by the methods of the Chatham street ‘‘ puller 
in.’ A ten thousand dollar verdict while you wait; 
no deposit required and sure fits for the railroad com- 
pany guaranteed. In other words the company charges 
that the lawyers offer a valuable consideration to the 
client to induce the shy but suffering one to exploit his 
remedy, in that they put up all expenses and guarantee 
against costs. Judge Gildersleeve, in hischarge to the 
grand jury, did not seem to regard thealleged crimeas 
very serious, and suggested that if there had been any 
it was only a technical one.* I heard of a claim agent 
only a few days ago who went to a lawyer friend of 
mine with ‘‘aline”’ of fifty cases against the elevated, 
the agent having made the contract with the property 
owners and then employed the lawyer upon a con- 
tingent basis; and why should he not? 


DEmMoT ENMOT. 
NEw YORK, March 13, 1889. 


—_—_— > 


CORRESPONDENCE. 


A Post-MorTEM ACKNOWLEDGMENT. 


Editor of the Albany Law Journal: 

Yesterday in examining a chain of title at the regis- 
ter’s office, in this city, I came across the curious re- 
corded document, of which I enclose you a copy. It 
would seem at first sight as if our esteemed former reg- 
ister, Mr. Docharty, were a follower of the renowned 
Ann O’Delia. We have all heard of houses being con- 
veyed through spiritual means, and therefore the mere 
discharge of a mortgage by a man who recites himself 
as deceased may not cause unbounded admiration and 
astonishment, but may possibly be considered singu- 
lar enough, even in this age of psychic force, to find 
its way into your column of notes. I am, 

Yours truly, 
Wo. BARD MCVICKAR. 

NEw York, March 7, 1889. 


**State of New York, City and County of New York, 
ss.: I, James C. Fitzpatrick, late of the city of New 





* The grand jury have ignored the charge.—Eb. 





York, deceased, do hereby certify that a certain in- 
denture of mortgage, bearing date the 30th day of De- 
cember, 1869, made and executed by Rachel Lavinia 
Bayard, of the city of New York, to Hannah A. Stelle, 
of said city, to secure the payment of $10,000, and by 
said Hannah A. Stelle duly assigned to John Fitzpat- 
rick, now deceased, by assignment bearing date the 7th 
day of January, 1875, and recorded in the office of the 
register of the city and county of New York in liber 
1,208 of mortgages, page 198, and which said mortgage 
is recorded in the office of the register of the city and 
county of New York in liber 927 of mortgages, page 
557, on the 30th day of December, 1869, at fifty-eight 
minutes past 1 o’clock in the afternoon, is paid, and I 
do hereby consent that the same be discharged of rec- 
ord. Dated the 29th day of December, 1883. James 
C. Fitzpatrick, Executor. [1.s.] In presence of E. D. 
Hennessy. State of New York, City and County of 
New York, ss.: On the 29th day of December, 1883, 
before me personally came James C. Fitzpatrick, ex- 
ecutor of the last willand testament of John Fitzpat- 
rick, deceased, to me Known, and known to me to be 
the individual described in, and who executed, the 
foregoing instrument, and he acknowledged that he 
executed the same. KE. D. Hennessy, Notary Public. 
Ct. filed in New York county. Kings county. 
“Recorded preceding Dec. 29, 1883. 
‘** AuGusTUS T. DOCHARTY, 
“* Register.”’ 


A NEw KIND OF DAMAGE. 


Editor of the Albany Law Journal: 

An attorney of this city recently commenced an ac- 
tion to foreclose a mortgage which has been running 
nearly sixty years. He enclosed the summons and no- 
tice to one of the owners of the equity of redemption, 
who lives out of town, requesting an admission of ser- 
vice. The defendant stated in reply that there were 
various other parties interested in the property, whose 
names were not mentioned in the summons, and the 
attorney was asked for a copy of the mortgage. The 
transcript was promptly forwarded, with a request 
fora memorandum of the names and the addresses of 
the persons referred to. No reply being received, the 
attorney again wrote, begging that the information 
might be at once furnished. After a few days his 
client, the plaintiff in the action, brought him a letter, 
of which the following is acopy: 


“FAIR POINT, Feb. 18, 1889. 
‘To John Rogers: 

““Srr.—My father, Terrance Murphy, has been re- 
ceiving letters unwillingly from your attorney, which 
are a source of annoyance. My father is old and 
weakly, and the nuisance complained of troubles him 
very much. I will hold you responsible for any damage 
arising from the nwisance here referred to. 

‘“THOMAS MURPHY.”’ 


The client, a well-intentioned: farmer, expressed 
some concern for his liability, but the attorney assured 
him it was at worst a case of damnwm absque injuria, at 
which Mr. Rogers looked wise and expressed his relief. 

Yours truly, 
SEYMOUR VAN SANTVOORD. 

Troy, March 6, 1889. 


CuRIous DESCRIPTION. 
Editor of the Albany Law Journal: 

I am reminded by Mr. Littlefield’s article in to-day’s 
JOURNAL of a description in a deed recently en- 
countered, which I think is quite asgood as the one 
you publish. It was as follows: ‘‘ Beginning at an 
iron pin set in the ground about eighteen inches from 
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the northeast corner of where Sidney Huntington’s 
coal-house formerly stood,’’ etc. 
' Yours truly, 
G. F. SLocum. 
RocHEstTeER, N. Y., March 9, 1889. 


a 


COURT OF APPEALS DECISIONS. 


ae following decisions were handed down Tues- 

day, March 12, 1889: 

Judgment affirmed and judgment absolute in favor 
of defendant, with costs out of estate—Hugh Lowery 
and others, executors, appellants, v. Sarah Erskine, 
respondent.— Judgment of General Term and de- 
cree of surrogate reversed, and proceeding remitted 
for further action to the surrogate, with the question 
of costs reversed for the determination of the court 
below, upon the final disposition of the case—In re 
Probate of Last Will of Henry P. Eysaman, deceased. 
—Judgment affirmed with costs—Andrew T. Huyck, 
administrator, respondent, v. Thomas M. Andrews, 
appellant.——Judgment affirmed, holding that all the 
legislation from 1868 to 1886, allowing the construction 
of an underground railway on Broadway, New York, 
to be unconstitutional and void—John Jacob Astor 
and others, respondents, v. New York Arcade Rail- 
way, appellant; and Nathaniel P. Smith and others v. 
Same.——Motion to dismiss appeal; ordered, that the 
defendant within twenty days of service of copy of 
this order file a new undertaking to the same effect as 
the original, and serve a copy thereof as required with 
respect to such original undertaking; and if he fail so 
to do within the above stated time, then the appeal in 
this action is hereby dismissed with costs—Marcus M. 
- Beeman, respondent, v. Geo. A. Banta, appellant.—— 
Motion to dismiss appeal granted with costs, on ground 
that the Supreme Court had no power to grant an or- 
der allowing the appellant to perfect his appeal by fil- 
ing an undertaking, and no reason is shown to this 
court for excusing the delay—Alfred Nelson, execu- 
tor, v. Sutherland Tenney, assignee. ——Motion for re- 
argument denied with costs—Henry Bedlow and 
others, appellants, v. New York Floating Dry-Dock 
Company, respondent.——J udgment reversed and new 
trial denied—Adam Emerich, appellant, v. Peter H. 
Hefferan, respondent. Motion for judgment of affirm- 
ance under section 1298 of the Code of Civil Proced- 
ure.—-Motion to return case to this court from the 
Second Division denied without costs—Hobart F. At- 
kinson, receiver, etc., respondent, v. Rochester Print- 
ing Company, appellant.——Motion to put on calendar 
and advance denied without costs—Maria T. Polhe- 
mus, respondent, v. Fitchburg Railroad Company, 


appellant. 
—__4_____ 


NOTES. 


UDGE Blodgett’s late decision that an employer is 
not responsible for the negligence or incompetence 
of an employee, unless the person injured by such neg- 
ligence or incompetence gives written notice of suit in- 
side of thirty days from date of injury, will, if sus- 
tained, work a mighty upsetting of the old common 
law doctrine quit FUIT per alium FUIT per se.—New 
York Commercial Advertiser. Which is the more per- 
plexing, the judge’s law or the journalist’s Latin, is 
hard to say. A special statute may sanction the one, 
but the other is past amendment. He was probably 
thinking of fuit Ilium. 


Judge Truax, of the New York Superior Court, is an 
ardent collector of Greek classics. Not satisfied with 
the previous gift of 500 volumes of the classical library 
of Hamilton College, he has recently made a new do- 
nation, which includes volumes of great variety and 


value. Oneof them isan Aldine edition of Theocritus, 
published in Venice in 1495, one of the Greek incuna- 
bula. It is very beautifully printed, and in typo- 
graphical elegance is inferior to none of the famous 
productions of Aldus. 


‘‘There are some funny things in law, and lawyers 
meet with some funny cases once in a while,’’ said 
Representative Kelly, of Lackawanna. ‘‘A man who 
is somewhat distinguished in criminal annals as an 
expert pickpocket once asked a friend of mine to take 
his case forhim. ‘ Where’s your money?’ inquired 
my friend. ‘I haven’t got any,’ was the reply, ‘ but if 
you'll promise to do the business for me Ill go out 
and geta watch for you in about five minutes.’ ”—Pitts- 
burgh Dispatch. 


The appearance of the ‘‘ Mystery of a Hansom Cab’’ 
in the case of Fulton v. Kelly on Wednesday called 
from the vast deep of law spirits which are apt to mys- 
tify. The distinctions between void and voidable— 
void in part and void altogether, unlawful in inten- 
tion and unlawful in law, and executed and execu- 
tory have gathered round Pigot's Case, 6 Rep. 26, and 
the question whether a contract tainted with illegality 
can be enforced. Baron Huddleston decided in the 
case in question that a contract between the lessees of 
the Princess’ Theater and an agent to advertise their 
play by sending one hundred hansom cabs round Lon- 
don with a placard of the piece outside and a figure 
inside was unlawful because, by the Metropolis Traffic 
Regulation Act (31 and 32 Vict., chap. 1384), section 9, 
it is forbidden to carry, by any person riding in any ve- 
hicle, any placard except in such form as may be ap- 
proved by the commissioner of police. The contract 
could not be carried out because the necessary ap- 
proval was not obtained ;.but does not the distinction 
between unlawful in law and unlawful in intent come 
in? Ifso, there would be no unlawful intent unless 
the jury found that the plaintiff meant to carry out 
the contract unlawfully. That point does not seem to 
have been raised, nor the further question whether the 
distinction between unlawful in part and lawful in 
part does not apply, so that the plaintiff would have 
been entitled to recover for the work he had done, but 
not damages for being prevented from doing more, 
This question would turn largely on the true incidence 
as between the parties of the duty to obtain the ap- 
proval of the commissioner of police. At present the 
decision would seem to go the length that if a man 
sold wine wholesale to a person who had no license to 
sell it, he could not recover the price.—London Law 
Journal. 


The Kingston Leader says: During the last Circuit 
Court in Schoharie county, at which Judge Parker pre- 
sided, a case that caused considerable merriment was 
called for trial. The case had been tried before a justice 
of the peace, and appealed. The defendant appeared for 
himself, and asked to be heard in his own behalf. Im- 
agine the feelings of the judge when a paper, of which 
the following is a verbatim copy, was handed up as the 
the defendant’s answer: 


Fol. 1. SUPREME COURT—Scuonaris County. 
JOHN W. Bay 
v. Ans. in person. 
H1irAM BENNETT. 

I am not the oner nor in possession of lot No. 13 nor 
hadent ben for along time prior to the commence- 
ment of this action. 

I am informed and believe that lot No. 18 is not sub- 
ject to rent. 

I dont believe there is a dameder scounderal on 
god’s foot stoolthan old Low and dam him he has 
sworn falce tim and agin to rob me. 

HirAM BENNETT. 

Subscribed and sworn before me this 30th day of 
May. 1867. 

8. J. Hrrcucockg, Justice of the Peace. 


Fol. 2. 


Foly 8. 
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ALBANY, Marow 23, 1889. 








CURRENT TOPICS. 





fJ\HE report of the sixth annual meeting of the 

Kansas Bar Association, held in January last, 
is promptly at hand. It contains the following 
addresses: ‘‘The State Bar Association,” by W. 
A. Johnston; ‘‘ The Counter-Claim,” by J. H. Gill- 
patrick ; ‘‘ The Compensation of Lawyers,” by T. A. 
McNeal; ‘‘The Legal Profession; its Duties and 
Obligations to Society,” by David Overmyer; ‘‘ Cen- 
tralization of Political Power,” by C. W. Smith; 
‘The Government of Cities,” by C.S. Gleed. Mr. 
Johnston dwelt on the enormous growth of Kansas 
and the increase of its litigation, which is too 
weighty for three appellate judges. We regret to 
observe that he is in favor of the bleeding system 
— limiting appeals by the amount involved. The 
amounts in new States are frequently very trivial, 
but it is better to have rights decided by courts of 
law than by the shot-gun. Mr. Gillpatrick’s rec- 
ommendation that in any civil action the defend- 
ant should be allowed to counter-claim for damages 
on the ground that the action is malicious and 
without probable cause, has the merit of complete 
originality. And yet, why not? Mr. McNeal in- 
tends to be funny, and is certainly coarse, slangy 
and chestnutty. He probably sounded better than 
he reads. We hope his address was extemporane- 
ous. Mr. Overmyer is dignified and elevated; his 
subject conclusively forbade originality. One para- 
graph is especially worth quoting: ‘‘The lawyer 
comes into contact with all manner of people, from 
dolts and dullards up to the greatest scholars and 
most profound thinkers; from the artless rustic to 
the polished and accomplished cosmopolitan; from 
the purest innocence to the deepest infamy; the 
spendthrift, the miser, the man with no other pur- 
pose than that of mere existence, and the man so 
designing that to accomplish his ends he would 
burst all bounds and sunder all restraints. And he 
comes to know in time all the shibboleths and 
slogans of all the clans and tribes of men; and 
how, back of them all, lies self, self, self, and ever 
and ever, sclf; and how each will serve himself at 
the expense of all. And he realizes more com- 
pletely than others can the importance of raising 
up between them barriers which none may dare to 
transcend or demolish.” He also nobly says: “To 
‘support the Constitution * means something more 
than merely to abstain from flagrantly violating it.” 
Mr. Smith notes the growth of constitutions, and 
reviews the struggles between the Federalists and 
the Republicans. Mr. Gleed is the most original of 
all the speakers, for he advocates the one-man con- 
trol of each city. His paper is very interesting 
throughout, and his idea may be gathered from one 
expression: ‘‘Run a city as a railroad is run, and 
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thereby accomplish the very utmost with the least 
money.” He elaborates the idea as follows: ‘‘The 
city manager should be protected in financial mat- 
ters as a railway manager is protected, by a system 
of contracts and vouchers and custodians that will 
exempt him from wanton charges of extravagance 
or dishonesty. He should be elected every year or 
two by a comparatively large representative body 
or electoral college—say composed of five men 
from each ward —and he should be eligible to the 
office indefinitely. The voucher men and custodi- 
ans should be elected by this body also. They 
should be treasurer, storekeeper and auditor. All 
other officers should be selected by the manager, 
with no limitations on him, except perhaps general 
financial limitations set by the State law or some 
other power.” We listen to Brother Gleed with 
respect, but as at present advised, we say no boss 
folpus. * Tisipetter, etc: 


* An eminent judge of this State encloses to us 
the following extract from Wyche’s Practice, edi- 
tion of 1794, page 5: ‘‘ There is now no distinction 
of dress observed by either the judges or the gen- 
tlemen at the bar, though by the rule of the Janu- 
ary term, 1765, abrogated only by custom, counsel 
are to be habited in the bar gown and band used 
by the English barristers.” And asks if we can 
guess where the rule therein referred to may be 
found. We cannot find any reference to it in 
Judge Folger’s scrap-book, and so we give it up. 
Perhaps some of our readers can tell. Was there. 
not a recent learned article on ‘‘Gowns” in the 
Scottish Journal of Jurisprudence ? 


A bill has been submitted to the Minnesota Leg- 
islature to regulate the admission of attorneys. It 
provides for the establishment of a State board of 
examiners, consisting of six lawyers, to be ap- 
pointed by the Supreme Court justices. It requires 
a term of three years’ study in a law oflice, but a 
two years’ course in a law school is made equiva- 
lent, and the term of study only entitles the candi- 
date to an examination. Doubtless a law-school 
education is superior to a mere office education, but 
we doubt the advisability of making it a complete 
substitute. Perhaps one year at a law school is 
fairly to be considered an equivalent for two in an 
oflice, but we think at least one year in an office 
should be exacted. There is a great deal of law, 
and especially of practice, learned by absorption 
from contact. 


The most noteworthy articles in the current num- 
ber of the American Law Review are ‘‘ Cases with- 
out Treatises,’ by Mr. Schouler; ‘‘ Liberty of Tes- 
tamentary Bequests,” by Judge Redfield; and 
‘““More Justice and Less Technicality,” by Judge 
S. D. Thompson. Mr. Schouler makes an ingen- 
ious defense of the influence of treatise-writers 
as against that of judges. Judge Redfield defends 
the right of the creator and possessor of a fortune 
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to will it as he chooses, so faras the claims of his 
children are concerned. He points out that re- 
striction upon deeding or donating in the life-time 
would be just as sensible. Judge Thompson’s 
paper is a part of an address before the Georgia 
Bar Association last August. It is brilliant, vigor- 
ous and judicious. He gently dissents from Judge 
Cooley, who on the same occasion celebrated the 
beautiful certainty of the law—on which we have 
heretofore said our say. He does some significant 
ciphering on the subject, based on Missouri and 
Georgia statistics. He says: ‘‘ What certainty is 
there in judicial administration when in the last 
twenty-five volumes of Missouri Reports, out of 442 
criminal cases which were decided on appeal, there 
were 200 reversals; out of 2,439 civil cases which 
were so decided, there were 1,052 reversals and 
1,387 affirmances. In the same number of volumes 
of the latest reports of the Supreme Court of Georgia, 
out of 452 criminal cases which were decided on 
appeal, there were 187 reversals, 265 affirmances; 
while in the same volumes, out of a total of 4,433 
civil cases, 1,535 were reversed and 2,898 affirmed.” 
A total of 4,792 affirmances to 2,974 reversals! 
We wish every lawyer would read every word of 
Judge Thompson’s appalling indictment of our 
abominable system of technicality. 


The American Law Review rebukes the Central 
Law Journal and ourselves for not furnishing head- 
lines to editorial notes. It says: ‘‘We do not 
want to read twenty lines in order to ascertain 
whether we want to read the paragraph at all or 
not.” This is all very well for the American and 
other periodicals whose readers like to skip fre- 
quently. But our readers do not want to omit any 
thing we write. Therefore a syllabus would be 
superfluous, and would waste useful space. At all 
events, we are just vain enough to think that we 
contrive to let the reader know what we are driv- 
ing at within ‘‘twenty lines.” It ought to occur 
to the American that instructing the ALBANY how 
to edit its matter is like ‘‘ teaching your grandad 
how to lap ’lasses.””. We guess there is a new hand 
at the American’s ‘‘ notes.” But we read them all, 
just the same, and like them. 


The meanest conduct on the part of a public 
body in modern times is the refusal of Congress to 
pay to Mrs. Waite the balance of her husband’s sal- 
ary for the year in which he died. Considering 
that the chief justice might have retired two years 
ago and drawn his pension without doing any work 
for it, the base ingratitude of this action is very 
conspicuous. If the country should pay the widow 
the pension for her life it would not be dispropor- 
tioned to her husband’s services. She is as much 
entitled to such consideration as Mrs, Grant or 
Mrs. Sheridan. 


When an author comes so near to writing a good 
legal fiction as Mr. Robert Grant has done in “An 





Eye for an Eye,” in the current number of Serib- 
ners’ Magazine, it is a pity that he did not make it 
completely good by consulting with a lawyer, or at 
least by consulting with a better one than his ad- 
viser. For example, if he had resorted to his quon- 
dam confrere, Mr. John T. Wheelwright, it is possi- 
ble his law would have been better, although his 
story might have been spoiled. The story runs 
thus: The aged nurse of a lawyer, being at the 
point of death in a Roman Catholic hospital, 
sends for him to draw her will, desiring to make 
him her sole beneficiary. He draws the will ac- 
cordingly, no one else being present except the 
mother superior. This person happens to be one 
whom the lawyer had jilted —to put it mildly — 
some years before. She is present all the time but 
apparently pays no attention. The lawyer reads the 
will to the testatrix, and then calls in three wit- 
nesses and it is signed and acknowledged in their 
presence in the ordinary form, and they attest at 
the request of the testatrix. When the lawyer, who 
is also sole executor, offers it for probate, it is op- 
posed on the ground of fraud. On the trial of the 
issue before a jury the mother superior testifies that 
the testatrix directed the lawyer to draw the will 
so as to give all her estate to the church. Although 
the lawyer testifies to the contrary, the jury believe 
the woman, and the result is the lawyer’s ruin. 
He flings away his life in battle with the French, 
and the mother superior nurses him in his last mo- 
ments. All very pathetic, except to alawyer. Of 
course no lawyer with an ounce-.of brains would 
have consented to draw a will constituting himself 
sole beneficiary. He would have sent out for coun- 
sel. Or at least he would have had the will read 
to the testatrix in presence of the witnesses, and 
made the attesting clause certify that fact. He 
ought to have known that under the doctrine of 
constructive fraud such a will as that in question 
could not stand without affirmative, clear and pre- 
ponderating proof on his part of the most absolute 
good faith. Butif Mr. Grant’s law had been good 
he could not have sold his story to the magazine, 


Very much beloved of the newspapers just now 
is Judge Bartlett of New York, because he ad- 
vances the opinion that newspaper reporters ought 
to be admitted to witness and permitted to de- 
scribe executions, in order that the public may de- 
termine whether the thing is done right. We have 
never before observed so much tenderness on the 
part of the newspapers toward criminals. The 
amount of gratuitous and simultaneous advertising 
that the Judge has thus received would be amusing 
were it not disgusting. We hope he is annoyed by 
it. Now let him take up the cudgels for a free and 
easy libel law and his fortune is made. If expert 
opinion on the working of the new law is desirable, 
there are more dignified and trustworthy channels 
than newspaper reporters. The judge’s remarks 
on expert evidence and the confinement of lunatics, 
on the same occasion, were in all respects discreet 
and admirable, 
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NOTES OF CASES. 





N Last Birmingham Land Oo. v. Dennis, Ala- 
bama Supreme Court, January 15, 1889, it was 
held that a certificate of shares of stock is not a 
negotiable instrument, any usage among stock-brok- 
ers to the contrary notwithstanding; and an inno- 
cent purchaser for value of such a certiticate, in- 
dorsed in blank by the owner, and stolen from him 
without negligence on his part, acquires no title 
thereto. The court said: ‘‘The authorities are 
clear in support of the view that a certificate of 
corporate shares of stock, in the ordinary form, is 
not negotiable paper; and that a purchaser of such 
certificate, although indorsed in blank by the owner, 
where no question arises under the registration 
laws, obtains no better title to the stock than his 
vendor had, in the absence of all negligence on the 
part of the owner, or his authority to make the 
sale. This question arose and was decided by the 
New York Court of Appeals in Bank v. Railroad Co. 
(1856), 18 N. Y. 599. It was there held that such 
a certificate does not partake of the character of a 
negotiable instrument, and that a bona fide assignee, 
with full power to transfer the stock, takes the cer- 
tificate subject to the equities which existed against 
his assignor. Such certificates, said Comstock, J., 
‘contain no words of negotiability. They declare 
simply that the person named is entitled to certain 
shares of stock. They do not, like negotiable in- 
struments, run to the bearer or order of the party 
to whom they are given.’ They were said to be in 
some respects like a bill of lading or warehouse re- 
ceipt, being ‘the representation of property exist- 
ing under certain conditions, and the documentary 
evidence of title thereto.” The most that can be 
said is that all such instruments possess a sort of 
quasi negotiability, dependent on the custom of 
merchants and the convenience of trade. They are 
not, in the matter of transferability, protected 
strictly as negotiable paper. In Shaw v. Spencer, 
100 Mass. 382, it was also decided that a certificate 
of corporate stock, transferred in blank on its back, 
was clearly not a negotiable instrument. ‘Nocom- 
mercial usage,’ it was said, ‘could give to such an 
instrument the attribute of negotiability. However 
many intermediate hands it may pass through, who- 
ever would obtain a new certificate in his own 
name must fill out the blanks * * * so as to 
derive title to himself directly from the last re- 
corded stockholder, who is the only recognized and 
legal owner of the shares.’ The case of Sewall v, 


Water-Power Co., 4 Allen, 282, decided by the same 


court a few years before, is referred to asa prece- 
dent in support of this conclusion. The precise 
point in the present case was also decided in Bar- 
stow v. Mining Co., 64 Cal. 388, where it was ex- 
pressly held that a bona fide purchaser of stock 
standing on the company’s books in the name of 
the former owner, regularly indorsed by him, and 
stolen from the present owner without his fault, 
gets no title. The decision was based on the fact 
that such certificates are not negotiable instruments 





but simply muniments of title, and evidences of 
the holder’s right to a given share in the property 
and franchises of the corporation. It was observed, 
in regard to the matter of negligence, as follows: 
‘But if the purchaser from one who has not the 
title, and has no authority to sell, relies for his pro- 
tection on the negligence of the true owner, he 
must show that such negligence was the proximate 
cause of the deceit.’ The same principle was ap- 
plied to bills of lading in Gurney v. Behrend, 3 El. 
& Bl. 622, decided by the English Queen’s Bench, 
where an instrument of that kind, indorsed in 
blank by the consignor and sent by him to his cor- 
respondent, had been misappropriated. The cor- 
respondent, without authority, fraudulently trans- 
ferred the bill-for value, and it was held by Lord 
Campbell, that for the want of the element of negotia- 
bility in the paper, the title to the goods was un- 
affected by the transaction. The doctrine of Bar- 
stow v. Mining Co., supra, is well supported by au- 
thority, and in our judgment announces a correct 
principle of law, and we fully approve it. Woolley 
v. Sergeant, 14 Am. Dec., note, p. 427, and cases 
there cited; Cook Stocks, §§ 7, 10, 192, 368, 437; 
2 Dan. Neg. Inst. (8d ed.), § 17089. It harmonizes 
entirely with the declaration of our statute that 
shares of stock in private corporations are ‘ personal 
property, transferable on the books of the corpora- 
tion’ in accordance with the rules and regulations 
of the corporation. Code 1886, § 1669; Campbell 
v. [ron Oo., 83 Ala. 451. There is a class of cases, 
not to be confounded with the one in hand, where 
the holder of such a certificate of stock, indorsed 
in blank, is clothed with power as agent or trustee 
to deal with such stock to a limited extent, and 
transfers it by exceeding his powers or in breach of 
his trust. In such cases it has often been held that 
the true owner, having conferred on the holder by 
contract all the external indicia of title, and an ap- 
parently unlimited power of disposition over the 
stock, ‘is estopped to assert his title as against a 
third person, who acting in good faith acquires it 
for value from the apparent owner.’ 2 Dan. Neg. 
Inst. (8d ed.), § 170897; McNeil v. Bank, 46 N. Y. 
325; Turnpike Oo. v. Ferree, 17 N. J. Eq. 117; Pratt 
v. Tilt, 28 id. 479; Bank v. Livingston, 74 N. Y. 223. 
These cases rest on the principle that it is more just 
and reasonable, where one of two innocent parties 
must suffer loss, that he should be the loser who 
has put trust and confidence in the deceiver than a 
stranger who has been negligent in trusting no one. 
Allen v. Maury, 66 Ala. 10.” 


In Watertown Thermometer Co. v. Pool, 51 Hun, 
157, it was held that an agreement by a vendor 
upon the sale of a business, with a trade-mark, not 
to re-engage in that business at any place in the 
United States for ten years, may be valid. The 
court said: ‘‘It seems to us that the reasoning of 
the learned judge in that case (Diamond Match Co. 
v. Roeber, 106 N. Y. 473) fully covers the question un- 
der consideration, and is so satisfactory that we 
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feel justified in adopting it in this case; moreover, 
it seems to be sustained by the cases cited in the 
opinion. Whittaker v. Howe, 3 Beav. 383; Jones v. 
Lees, 1 Hurl. & N. 189; Rousillon v. Rousilion, L. h., 
14 Ch. Div. 851; Leather Cloth Co. v. Lorsont, L. R., 
9 Eq. 345; Morse Twist Drill Co. v. Morse, 103 Mass. 
73; The Printing Numerical Registering Co. v. Samp- 
son, L. R., 19 Eq. 462; Ainsworth v. Bentley, 14 
Weekly R. 630; Stiff v. Cassell, 2 Jur. (N. 8.) 348; 
Ingram v. Stiff, 5 id. 947; Hodge v. Sloan, 107 N.Y. 
248; Leslie v. Lorillard, 110 id, 538. In Jones v. 
Lees it was held that a covenant not to sell slub- 
bing and roving frames not fitted with plaintiff's 
invention during the continuance of the defend- 
ant’s license from the plaintiff to use and sell the 
patented inventions was valid, although it extended 
to all England. In the Leather Cloth Company 
case it was held that a contract not to manufacture 
or sell patent leather cloth in any part of Hurope 
was not invalid as against public policy. In The 
Printing and Numerical Registering Co. v. Sampson 
an agreement by the vendor of a patent to assign 
all after-acquired patent rights of like nature ob- 
tained during his life-time in all Europe was held 
good. Inthe Rousillon case a contract not to en- 
gage in the sale of champagne, without limit as to 
space, was enforced. In Whittaker v. Howe a con- 
tract made by a solicitor not to practice in any part 
of Great Britain was upheld. In the Morse Twist 
Drill Company case an agreement by a vendor of 
certain patents and machinery to transfer all im- 
provements in the business and manufacture, and 
that he would at no time assist, aid or encourage 
any competition against the business, was held 
valid. In Ainsworth v. Bentley the plaintiff pur- 
chased an established magazine. The defendant 
agreed not to publish another of like nature. The 
defendant arranged to publish one that came within 
the restriction. It was claimed that the agree- 
ment was void as being in restraint of trade and 
unlimited, but an injunction was granted against 
violating the contract. In Stiff v. Cassell the de- 
fendant agreed to write two tales for a paper, and 
that he would write for no other which should be 
sold for less than a certain price, for the space of 
one year. The restriction was held valid, although 
there was no limitation as to space. In Ingram v. 
Stiff a periodical was sold with an agreement by the 
vendor not to publish, alone or in partnership, any 
other periodical similar to it. This agreement was 


held valid. In Hodge v. Sloan it is said: ‘‘ Assum- 
ing, with the respondent, that the covenant is in 


restraint of trade, it is still valid if it imposes no 
restriction upon one party which is not beneficial 
to the other, and was induced by a consideration 
which made it reasonable for the parties to enter 
into it, or in other words if it was a proper and 
useful contract, or such as could not be disregarded 
without injury to a fair contractor.’ The cases 
cited seem to sustain the doctrine that a restriction 
which is no greater than the interest of the vendee 
requires, and by giving which the vendor has ob- 
tained an increased price for what he sold, is valid, 


though it extended through the whole kingdom or 
country. In this case the defendants by their de- 
murrer admit that the business of the plaintiff 
in the manufacture and sale of thermometers and 
storm glasses required for its full and proper de- 
velopment the entire territory embraced within the 
United States, and that one of the considerations 
that induced the plaintiff to make such purchase 
and pay the consideration named was such restric- 
tion, which would enable it to fully develop its 
business throughout the whole United States with- 
out interference on the part of the defendant. As- 
suming this, as we must, it seems quite clear that 
the restraint, though general, is at the same time 
co-extensive only with the interest to be protected, 
and with the benefit meant to be conferred by this 
agreement; that it imposes no restriction upon the 
defendants which is not beneficial to the plaintiff, 
or which was unnecessary for its reasonable protec- 
tion; and that it was induced by a consideration 
which made it reasonable for the parties to enter 
into it.” 


In Conolly v. Crescent City R. Co., Louisiana Su- 
preme Court, December 38, 1838, it was held that 
a passenger stricken with apoplexy while riding on 
a street car, although attended with severe vomit- 
ing, to the inconvenience and great discomfort of 
other passengers, may not be removed while ina 
speechless and helpless condition and laid in the 
open street on a bleak, drizzling December day, 
and there abandoned with no effort to procure him 
attention, without liability of the carrier for result- 
ing damage, although it was supposed the passen- 
ger was drunk. The court said: ‘‘It should need 
no parade of learned authorities to maintain the 
proposition that a common carrier cannot treat an 
unfortunate passenger, stricken with apoplexy while 
under its charge, in the manner above indicated, 
without a breach of the plainest obligations of its 
contract of carriage. If there were any precedent 
to the contrary humanity would revolt at it, and it 
would be one ‘more honored in the breach than 
the observance.’ But there is no such precedent, 
and those cited by defendant’s counsel are far from 
sustaining their position. No doubt a carrier owes 
obligations to its well passengers as well as to sick 
passengers, and is bound.to protect the rights of 
both. When the condition of a sick passenger is 
such that his continued carriage is inconsistent with 
the safety, or even the reasonable comfort of his 
fellow-passengers, regard for the rights of the lat- 
ter will authorize the carrier to exclude him from 
the conveyance. Thus if he had cholera, or small- 
pox, or delirium tremens, or even if, as in this case, 
he were subject from any cause to continuous vom- 
iting, utterly inconsistent with the comfort of other 
passengers in a street car, the right of the carrier, 
in protection of the latter’s privileges to exclude 
him, would undoubtedly arise. Such is the reason- 
able doctrine of the cases cited. Lemont v. Railroad 
Oo., 47 Am. Rep. 238; Vinton v. Railroad Co., 11 
Allen, 304; Murphy v. Railroad Oo., 118 Mass. 228; 
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Railroad Co. v. Weber, 33 Kans. 5438; Railroad, Co. 
v. Statham, 42 Miss. 607. But none of these cases 
hold that this right of exclusion may be exercised 
arbitrarily and inhumanely, or without due care and 
provision for the safety and well being of the 
ejected passenger. On the contrary, the duty of 
exercising such care and provision is universally 
recognized. Thus in the Kansas case above quoted 
the court said: ‘Under these facts the propriety 
of his removal cannot be doubted. The duty of 
the railroad company however, with respect to 
Weber, did not end with his removal from the 
train. He was unconscious and unable to take care 
of himself. The company could not leave him on 
the platform helpless, exposed, and without care or 
attention. It was its duty to exercise reasonable 
care and diligence to make temporary provision for 
his protection and comfort.’ This was a case of 
intoxication. And in the case most relied on (Le- 
mont v. Railroad Co.) the Supreme Court of the 
District of Columbia, after recognizing the right of 
removal, is careful to add: ‘Of course for an abuse 
of this discretion, or for any oppression in its exer- 
cise, the company would be responsible.’ In an- 
other case the court, while conceding the right of 
ejection, said: ‘It does not follow that the right 
may be exercised in such manner under such cir- 
cumstances, or against a person in such mental or 
physical condition as that death or serious bodily 
harm will necessarily, or even probably, result from 
putting him off.’ Railroad Co v. Sullivan (Ky.), 16 
Am. & Eng. R. Cas. 890. See also Hall v. Rail- 
road Oo. (S. C.), 5 8. E. Rep. 623 (March, 1888); 
Lovett v. Railroad Co., 9 Allen, 557; Higgins v. 
hauroad Co. 46 N.Y ..23,. *)4* )* Hven if his 
illness had been the result of drinking, yet he had 
ridden a considerable distance without misbehavior, 
and was never guilty of any except in the sudden 
access of vomiting, bringing about a condition of 
complete helplessness. In such case the duty of 
the company to see to his being taken care of after 
ejection would have arisen, and would have been 
abridged by no fault on his part, because until his 
sickness he had heen in fit condition to take pas- 
sage, and had committed no voluntary misbehavior. 
Moreover, it is admitted that Conolly was not un- 
der the influence of liquor, and the assumption that 
he was so was arash one under the circumstances, 
and the company, not Conolly, must suffer for the 
mistake.” 





PARTITION UNDER WILL WITH POWER OF 
SALE IN EXECUTORS. 
N 29 Alb. L. J. 107, we discussed what seemed 
to us to be an obiter of the learned judge 
who wrote the opinion in Morse v. Morse, 85 N. Y. 53, 
wherein it is stated that ‘if this is the true construc- 
tion of the will (7. e., if the children took subject toa 
power of sale) the right of the plaintiff to maintain an 
action for partition may be conceded.”’ 

Since that time we have followed with some inter- 
est the decisions of the courts bearing upon this ques- 
tion, and find that our impressions seem to have been 
justified. 





The recent case of Henderson v. Henderson (decided 
March 5, 1889), opinion by Gray, J., in which all con- 
cur, seems to bear strongly upon this point. The will 
provided that the executor might hold and manage 
the real estate unti] he should make partition and di- 
vision thereof among testator’s children, which he was 
directed to do, but such holding could not extend be- 
yond five years, and the execulor was given power at 
any time to sell any or all of the land, substituting the 
proceeds of sales in place of the land in making par- 
tition. The opinion states the law to be as follows: 
“The powers of partition and of sale being valid, the 
children of testator took their interests at his death 
subject to their exercise, and hence any one or more 
of them could not maintain any compulsory partition 
proceedings pending the existence of the right in the 
executor to exercise his powers.’’ 

These views seem to be sustained by Millard on Real 
Estate and Conveyancing, page 242. Fowler v. Depau, 
26 Barb. 224; Kennier v. Rogers, 42N. Y. 535. 

S. F. R. 


oe ee 


INSOLVENCY—DISCHARGE—BAR—SUIT BY 
NON-RESIDENT. 


OREGON SUPREME COURT, NOV. 20, 1888. 


MAIN v. MESSNER. 

A dischargein insolvency by an insolvent court of this State 
to one of its citizens is no bar to an action brought by a 
citizen of another State in the courts of this State, when 
such creditor was not a party to the insolvency proceed- 
ings. 

CTION by Charles Messner against Main & Win- 
chester to recover for goods sold and delivered. 

From a judgment for plaintiff defendants appeal. 


Cox, Smith & Teal, for appellants. 
R. & HE. B. Williams, for respondent. . 


Lorp, J. Thisisan action to recover money on ac- 
count for goods suld and delivered by the plaintiffs to 
the defendant. To settle the question in controversy 
on demurrer, the defendant alleged in bis answer that 
the plaintiffs were citizens of the State of California, 
and then set up as a defense in bar of the action his 
discharge under the insolvent laws of this State. Itis 
admitted that the plaintiffs did not appear, nor were 
parties to the insolvency proceedings in any manner 


(or form, by which they have estopped themselves 


from denying the validity of such proceedings. The 
only question raised is whether the discharge of de- 
fendant from his debts, under the insolvent law of 
this State, is a bar to the action. 

The argument for the defendant is that the plain- 
tiffs, by bringing their action in the courts of this 
State, submitted themselves to the lex fori, and will not 
be permitted to deny in such courts the legal effect of 
the discharge under our insolvent laws. The language 
of his counsel is that ‘‘this discharge is given by a 
State court, and the plaintiffs should not be allowed 
to come into the same court, and disregard that de- 
cree. 

It is too plain for argument that the fact of bringing 
the present action in the State court did not have the 
effect to confer jurisdiction over the plaintiffs in the 
insolvency proceedings. How then, and on what prin- 
ciple, can any order or decree rendered therein operate 
to estop the plaintiffs or affect their legal rights in this 
action? Weare answered by counsel for the defend- 
antin this wise: He says thatin Ogden v. Saunders, 12 
Wheat. 213, and afterward approved in Suydam v. 
Broadnax, 14 Pet. 75, and in Baldwin v. Hale, 1 Wall. 
232, it was held that ‘‘a certificate of discharge under 
suchalaw cannot be pleaded in bar of an action brought 
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by citizens of another State in the courts of the Uni- 
ted States, or of any other State than that where the 
discharge was obtained.’’ And consequently under 
that ruling it is of no importance that the court did 
not acquire jurisdiction over the plaintiffs in the in- 
solvency proceedings, as the defendant or any debtor, 
can always plead in bar the discharge of the courts of 
the State where obtained. If this bea fair deduction 
from the Janguage stated, it is not supported by the 
case or cases in which it is employed. 

In Ogden v. Saunders, supra, as finally disposed of by 
Mr. Justice Johnson, the judgment was distinctly put 
- upon the ground that a discharge in insolvency under 
a State law could not bind the citizens of another 
State, over whom the court granting the dis- 
charge had no jurisdiction. He said: ‘‘The question 
now to be considered is whether a discharge of a 
debtor under a State insolvent law would be valid 
against a creditor or citizen of another State, who has 
never voluntarily subjected himself to the State laws 
otherwise than by the origin of his contract.’’? And in 
the discussion of this question, among other things, he 
says: ‘‘ Every bankrupt or insolvent system in the 
world must partake of the character of a judicial in- 
vestigation. Parties whose rights are to be affected 
are entitled to a hearing. Hence every system in com- 
mon with the particular system now before us pro- 
fesses to summon creditors before some tribunal, to 
show cause against granting a discharge to the bank- 
rupt. But on what principle cana citizen of another 
State be forced into the courts of a State for this in- 
vestigation? The judgment to be passed is to pros- 
trate his rights, and on the subject of these rights the 
Constitution exempts him from the jurisdiction of 
the State tribunals, without regard to the place where 
the contract may originate.’”? Andas a result of his 
reasoning, he concludes as follows: ‘‘I therefore con- 
sider the discharge under a State Jaw as incompetent 
to discharge a debt duea citizen of another State, and 
it follows that the plea of discharge here set up is in- 
sufficient to bar the rights of the plaintiff.” 

It is thus seen that the whole tenor of the discussion 
is devoted to showing that the State insolvent laws 
cannot have any extra-territorial force; that State 
courts in insolvency proceedings, under such laws, 
cannot by their order or decrees affect citizens of an- 
other State, who have not voluntarily submitted 
themselves to its jurisdiction; and consequently that 
such orders of discharge as against them are nulli- 
ties, and cannot be pleaded in bar of their rights. 

The authorities to this point, both national and 
State, are quite unanimous and decisive. In Baldwin 
v. Hale, supra, the court say: ‘‘ Regarded merely in 
the light of principle, the rule is one which could 
hardly be defended, as it is quite evident that the 
courts of one State would have no power torequire the 
citizens of other States to become parties to any such 
proceeding. * * * Insolvent laws of one State can- 
not discharge the contracts of citizens of other States, 
because they have no extra-territorial operation, and 
consequently the tribunal sitting under them, unless 
in cases where a citizen of such other State voluntarily 
becomes a party to the proceeding, has no jurisdiction 
in the case. Legal notice cannot be given, and conse- 
quently there can be no obligation to appear, and of 
course there can be no legal default.’’ See also New- 
ton v. Hagerman, 10 Sawy. 461; Van Glahn v. Var- 
renne, 1 Dill. 519; Sloane v. Chintquy, 22 Fed. Rep. 215. 
To the same effect are the State decisions. In Pratt 
v. Chase, 44 N. Y. 599, the court say: ‘“‘It must be ac- 
cepted as a settled principle in this State that its in- 
solvent lawsare binding upon such persons only as 
are citizens of the State at the time the debt is con- 
tracted, except in cases where foreign creditors make 
themselves parties to proceedings under the insolvent 





laws of the State, by accepting dividends, becoming 
petitioning creditors, or in some other way appearing 
and assenting to the jurisdiction, and become estop- 
ped from denying the validity of the proceeding.” 
And again: ‘‘All the cases agree that the insolvent 
laws of theState are obligatory upon all citizens of 
the same State. As to creditors of the insolvent who 
are not citizens of the same State where the discharge 
is granted, the want of binding force to defeat the ob- 
ligation of a contract is founded upon the want of ju- 
risdiction over such creditors.’’ Soule v. Chase, 39N. 
Y.348; Lester v. Christair, 1 Daly, 29; Donnelly v. 
Corbett, 7 N. Y. 500. 

In Hawley v. Hunt, 27 Iowa, 307, the court say: 
‘““The settled doctrine now is that a debt attends the 
person of the creditor, no matter in what State the 
debt originated, or is made payable; that a creditor 
cannot be compelled by aState of which he is nota 
citizen or resident to become a party to insolvent pro- 
ceedings therein; that such proceedings are judicial 
in their nature, so that jurisdiction over the person of 
the creditor is essential; that notice is requisite to 
jurisdiction in such cases, and can no more be given 
in insolvent proceedings than in personal actions 
where the party to be notified resides out of the State, 
and hence a discharge under a State insolvent law will 
notand cannot discharge a debt due to a citizen of 
another State, unless the latter appears, and volun- 
tarily submits to the jurisdiction of the court by be- 
coming a party to the proceedings, or claiming a divi- 
dend thereunder.”’ 

In Bedell v. Scruton, 54 Vt. 493, the court say: ‘It 
must now be regarded as settled beyond ques- 
tion that a discharge granted by a State court 
of insolvency is no bar to the claim of a non- 
resident creditor, who does not take part in the in- 
solvency proceedings, or submit himself in any way to 
the jurisdiction of the insolvency tribunal; nor is the 
rule affected by the place where the contract is made 
orto be performed, or the form in which it is sought 
to be enforced. The debt attends the person of the 
creditor, and unless he is within the jurisdiction of 
the court no discharge granted by it can affect his 
rights.” 

In Hill v. Carlton, 74 Me. 156, the plaintiffs, citizens 
of Massachusetts, brought an action upon an account 
against a defendant of Maine in the court of that 
State. While this action was pending the defendant 
procured his dischargein insolvency, and pleaded the 
same in the defense of the action, but the court held 
it to be no bar to the plaintiff's right to recovery. See 
also Rhodes v. Borden, 67 Cal. 8; Poev. Duck, 5 Md.1; 
Beer v. Hooper, 32 Miss. 246; Andersonv. Wheeler, 25 
Conn. 603; Crow v. Coons, 27 Mo. 512; Kelley v.Drury, 
9 Allen, 27. ‘‘ No State,’ said Judge Story, ‘‘ can intro- 
duce any system which shall extend beyond its terri- 
torial limits, and the persons who are subject to its 
jurisdiction. Creditors residing in other States can- 
not be bound by its laws.’’ 2 Story Const., § 1108. 

The fact is—and no principle is more elementary— | 
that all State laws are confined in their operations to 
its territorial limits, and that it is not in the power of 
its Legislature to give them any extra-territorial force 
and effect, and as the authorities indicate, this is par- 
ticularly true of State insolvent laws. Nor upon prin- 
ciple can it beotherwise. Under any insolvent sys- 
tem there must besome kind of judicial proceedings 
before any order or decree can be rendered discharg- 
ing the insolvent from liability. That order or decree, 
to be valid and operative, must be supported by juris- 
diction over the person or the thing; otherwise itis a 
mere nullity. As the debt attends the person, there 
can be no jurisdiction of it unless the non-resident 
creditor submits it to the court, and claims a divi- 
dend. If then the non-resident creditor does not vol- 
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untarily submit himself to the court in which the in- 
solvency proceedings are pending, nor his claim for a 
dividend or distribution of the insolvent’s estate, no 
order or decree of discharge which such court may 
render can extinguish his debt, or affect his right to its 
recovery. There being neither jurisdiction of him or 
his debt, the decree is a mere nullity so far as it pro- 
fesses to discharge hisdebt. To hold otherwise would 
be tocondemn him unheard, and to appropriate his 
property ‘‘ without due process of law.’’ This being 
so, the question in such cases—the discharge of the in- 
solvent being otherwise valid—is simply one of juris- 
diction, and the forum in which the remedy is sought 
cannot affect the principle or alter the rule. As the 
plaintiffs did not voluntarily submit themselves to the 
jurisdiction of the court in insolvency, or in any way 
participate in its proceedings, either by uniting in the 
application for the defendant’s discharge, or by sub- 
mitting their claim and accepting a dividend from his 
estate, it results that there was no jurisdiction over 
them, and that the debt which the defendant owed 
was not extinguished by his discharge in such insol- 
vency proceedings, and consequently that the defend- 
ant cannot plead such discharge in bar of the plain- 
tiff's right of recovery; and therefore the judgment 


must be affirmed. 
—<—<___4¢—__. 


MORTGAGES — LIENS — PRIORITY — CON- 
STRUCTIVE NOTICE—TO AGENT — EVI- 
DENCE—V ALIDITY—CONSIDERA TION. 


NEW YORK COURT OF APPEALS, JAN. 15, 1589 


CONSTANT V. UNIVERSITY OF ROCHESTER. 


An agent in making a mortgage loan cannot be held to have 
knowledge of a prior mortgage which he had obtained on 
the same property for another principal, eleven months 
before, and which he kept in his office, and failed to re- 
cord, where it appears that he had loaned millions of dol- 
lars on mortgages for such principal, taking mortgages 
for him almost daily, and itis not shown that at the time 
he had any recollection of the prior mortgage. 

A finding that ‘‘contemporaneously ” with the execution of 
the later mortgage the agent procured from the mortga- 
gors a statement that out of the sum then loaned the 
amount of the prior mortgage was to be deducted and 
paid, is not sustained where the evidence is that the 
agent has no recollection of the transaction, and that by 
the course of business in his office such a statement would 
not come to his notice until after the loan was closed, and 
it is not shown that he in fact procured suchstatement. 

One who surrenders a mortgage with the accrued interest 
thereon, and takes a new mortgage, is a mortgagee fora 
valuable consideration. 


Anerson: from Superior Court of New York city, 

General Term. Action by executors to foreclose 
a mortgage executed February 17, 1883, by the defend- 
ants Hugh and Hlizabeth Meehan to Samuel S. Con- 
stant, plaintiff's testator. The University of Roches- 
ter is joined as defendant, being the holder of a mort- 
gage on the same property, dated January 11, 1884. 
The court found that plaintiffs’ mortgage was a lien 
superior to that of the university, on the ground, that 
although plaintiffs’ mortgage was never recorded, yet 
the agent who obtained the university’s mortgage had 
knowledge of the existence of plaintiffs’ mortgage, 
having himself procured it, and it being at the time in 
his office; and that this knowledge must be imputed 
as notice to his principal. The university appeals. 


Martin W. Cooke, for appellant. 
John E. Parsons, for respondents. 


PECKHAM, J. In taking the mortgage of January, 
1884, we think the university occupied the position of 
mortgagee for a valuable consideration. It surren- 


dered a prior mortgage, with the accrued interest 
thereon, and took the mortgage in question. If the 
university be not chargeable with notice of the prior 
mortgage to Constant, which was unrecorded, then its 
own mortgage is the prior lien as between the two. 

The first important question arising is, did Dean, 
who acted in the transaction as the attorney and 
agent for the university at the time of the execution 
of the mortgage to the university, have knowledge of 
the existence of the prior mortgage to Constant, exe- 
cuted in February, 1883, and which he then took as 
agent for Constant? In other words, is there any 
proof that he in January, 1884, had that fact present in 
his mind and recollection, so that it can be said from 
the evidence that he then had knowledge of its exist- 
ence as an unpaid outstanding obligation ? 

The transaction out of which the mortgage to the 
university arose occurred eleven months subsequent 
to the transaction out of which the mortgage in suit 
arose; and the former mortgage was neither a part of 
the same transaction as the latter, nor had it the least 
connection therewith. Under the law, as decided by 
the older cases in England, such fact would have 
been an absolute defense to the claim that there was 
any constructive notice to the defendant arising out 
of the notice to its agent, because such notice was in 
another and entirely separate transaction. 

In Warrick v. Warrick, 3 Atk. 291, 294,decided by 
Lord Chancellor Hardwicke in 1745, that able judge 
assumed it as unquestioned law that notice to the 
agent, in order to bind his principal by constructive 
notice, should be in the same transaction. He said: 
‘This rule ought to be adhered to; otherwise it would 
make purchasers’ and mortgagees’ titles depend alto- 
gether on the memory of their counsellors and agents, 
and oblige them to apply to persons of less eminence 
as counsel, as not being so likely to have notice of for- 
mer transactions.’’ Cases were continually arising 
subsequent to that case wherein the principle was as- 
sumed as the law of England, although the cases did 
not in their facts absolutely call for a decision on that 
point. 

But in Mountford v. Scott, 1 Turn. & R. 274, upon an 
appeal from a decision of the vice-chancellor, Lord 
Chancellor Eldon said that the vice-chancellor pro- 
ceeded upon the notion that notice to a man in one 
transaction is not to be taken as notice to him in an- 
other transaction. The lord chancellor continued: 
‘*In that view of the case it might fail to be considered 
whether one transaction might not follow so close 
upon the other as to render it impossible to give a man 
credit for having forgotten it.”’ He further said: “I 
should be unwilling to go so faras to say that,if an 
attorney has notice of a transaction in the morning, 
he shall be held in a court of equity to have forgotten 
it in the evening; it must in all cases depend upon the 
circumstances.” 

In Hargreaves v. Rothwell, 1 Keen, 154, Lord Lang- 
dale, master of the rolls, held that where one transac- 
tionis closely followed by and connected with another, 
or where it is clear that a previous transaction was pres- 
ent to the mind of the solicitor when engaged in an- 
other transaction, there is no ground for a distinction 
by which the rule that notice to the solicitor is notice 
to the client should be restricted to the same transac- 
tion. . 

In Nixon v. Hamilton, 2 Dru. & Walsh, 364 (decided 
in 1838), Lord Chancellor Plunket adverted to the rule 
as to the necessity of notice in the same transaction, 
and stated, if it were notice acquired in the same 
transactioi, necessarily the principal was to be charged 
with the knowledge of the agent; but if it were no- 
tice received by him in another transaction, then such 
notice was not to affect the principal, unless he act- 
ually had the knowledge at the time of the second 
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transaction. See also the case of Dresser v. Norwood, 
decided in the Court of Exchequer Chamber, and re- 
ported in 17 C. B. (N. 8S.) 466. 

This modification of the old English rule is recog- 
nized in the comparatively late case of The Distilled 
Spirits, 11 Wall. 356. Mr. Justice Bradley, ir deliver- 
ing the opinion of the Supreme Court of the United 
States, stated that the doctrine in England seems to 
be established, that if the agent at the time of effect- 
ing a purchase has knowledge of any prior lien, trust 
or fraud affecting the property, no matter when he ac- 
quired such knowledge, his principal is affected 
thereby. If he acquire the knowledge when he effects 
the purchase, no question can arise as to his having it 
at that time. If he acquired it previous to the pur- 
chase, the presumption that he still retains it, and has 
it present to his mind, will depend upon facts and 
other circumstances. Clear and satisfactory proof 
that-it was so present seems to be the only restriction 
required by the English ruleas now understood, and 
the learned justice states that the rule, as finally set- 
tled by the English courts, is in his judgment the true 
one, and is deduced from the best consideration of 
the reasons on which it is founded. In this opinion the 
whole court concurred. 

Story in his work on Agency, § 140, says: ‘‘ But un- 
less notice of the facts come to the agent while he is 
concerned for the principal, and in the course of the 
very transaction, or so near before it that the agent 
must be presumed to recollect it, it is not notice 
thereof to the principal; for otherwise the agent might 
have forgotten it, and then the principal would be af- 
fected by his want of memory at the time of under- 
taking the agency. Notice therefore to the agent be- 
fore the agency is begun, or after it has terminated, 
will not ordinarily affect the principal.’’ 

In Bank v. Davis, 2 Hill, 451, it was held that the 
principal is deemed to have notice of whatever is com- 
municated to his ageut while acting as such in atrans- 
action to which the communication relates, and it was 
held in that case that notice to a bank director, or 
knowledge obtained by him while not enguged officially 
in the business of the bank, would be inoperative as 
notice to the bank. 

In Holden v. Bank, 72 N. Y. 286, the rule was ex- 
plained, and it was therein held that where an agency 
was in its nature continuous, and made up of a long 
series of transactions of the same general character, 
the knowledge acquired by the agent in one or more 
of the transactionsis to be charged as the knowledge of 
the principal, and will affect the principal in any 
other transaction in which the agent as such is en- 
gaged, and in which the knowledge is material. In 
that case it will be seen, upon reading the very able 
opinion of Folger, C. J., that there was no question as 
to the knowledge of the agent of the various facts, and 
the only question raised was whether it should be im- 
puted to his various principals in the transactions. 

In Cragie v. Hadley, 99N. Y. 131, the doctrine that 
the knowledge of the agent should come to him in the 
identical transaction was alluded to, and it was held 
that it was not necessary in all cases that the notice 
should be thus given, and that notice to an agent 
of a bank intrusted with the management of its busi- 
ness was notice to the corporation in transactions con- 
ducted by such agent acting for the corporation in the 
scope of his authority, whether the knowledge of the 
agent was acquired in the course of a particular deal- 
ing or on some prior occasion. See also Welsh y. Bank, 
VW3N. Y. 424; Bank v. Savery, 82 id. 291. 

From all these various cases it will be seen that the 
furthest that has been gonein the way of holding a prin- 
cipal chargeable with knowledge of facts communicated 
to his agent, where the notice was not received, or the 
knowledge obtained, in the very transaction in ques- 





tion, has been to hold the principal chargeable upon 
clear proof that the knowledge which the agent once 
had, and which he had obtained in another transac- 
tion, at another time, and for another principal, was 
present to his mind at the very time of the transac- 
tion in question. Upon a careful review of the testi- 
mony in this case we have been unable to find any 
such proof. It is true the learned trial judge 
finds, that contemporaneously with the execution of 
the mortgage to the university, Dean caused to be 
made a statement upon the basis that the amount was 
to be loaned to the mortgagors, and that out of the 
money coming to them as a consideration for the 
mortgage to the university, the amount of the bond 
and mortgage to the plaintiff's decedent, with inter- 
est, was to be paid, and that mortgage was to be satis- 
fied; and he further found that the university, 
through Dean, had notice of the mortgage of the 
plaintiff's decedent in connection with and as part of 
any proposed transaction by which there was to be 
loaned to the mortgagor the amount of the bond and 
mortgage to the university. What is meant by the 
word ‘*contemporaneously ’* as used in this finding is 
perhaps not absolutely clear. If it meant that the 
statement mentioned was procured to be made by 
Dean asa part of and coincident with the execution 
of the mortgage to the university, it is not, as we 
think, based upon any evidence. There is no proof 
whatever in this case that Dean procured this state- 
ment to be made by anybody; and Dean himself says 
that astatement of this nature would, by the course 
of practice in his office, have come to him (made by 
some one in.his office) the day after the loan was 
closed. He does not pretend to recollect this particu- 
lar statement, nor is there any evidence that he pro- 
cured it to be made. His testimony shows that he 
had no special recollection of the things which took 
place upon the occasion of the execution of the bond 
and mortgage to the university, further than appeared 
by his books and other memoranda then made by 
others; and he doves not pretend to say that this par- 
ticular statement was presented to him, or that he had 
the least knowledge of its existence, or of the facts 
therein stated, untilthe day after the closing of the 
transaction, and the execution of the mortgage to the 
university. This is every particle of evidence that 
there is upon which a finding could be based such as 
the learned judge made, of knowledge or notice on the 
part of Dean of the existence of the Constant mort- 
gage at the time of the transaction with the univer- 
sity, and the execution of the mortgage to it. 

The other facts in the case, uncontradicted, are that 
forsome years prior to January, 1884, Dean and the 
plaintiffs decedent were acting together, and that the 
plaintiffs decedent was weekly, aud even almost daily, 
in the habit of investing large amounts of money upon 
mortgages of this nature, and that the dealings of 
plaintiff's decedent in these various building mort- 
gages, through Dean’s office, had amounted at the 
time of the mortgage to the university in the aggre- 
gate to $3,000,000, if not more; that the mortgages 
were of all sizes, from six up to forty thousand dol- 
lars. It also appears that this very mortgage in suit 
was found after the execution of the university mort- 
gage in a pigeon-hole in which satisfied mortgages 
were kept, and was found by the assignee of Dean af- 
ter the assignment was made. 

There is no proof in the case showing that Dean 
made any pretense of remembering at the time of the 
execution of the mortgage to the university, that 
eleven months before, he had taken a mortgage on the 
same property for the plaintiff's decedent, which was 
not recorded. Taking into consideration the enor- 
mous amount of business done by Dean for Constant 
of this same general nature, and the length of 
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time that elapsed since the taking of the Constant 
mortgage by him, and the fact that it was never taken 
from the office by the mortgagee, and that it remained 
there and was found in a pigeon-hole appropriated to 
satisfied mortgages, and that on the very statement in 
question upon which the learned judge evidently 
based his finding it is alluded to as satisfied—all these 
facts would tend to show very strongly that Dean had 
no recollection whatever of the existence of the Con- 
stant mortgage as an existing lien at the time he took 
the mortgage to the university. But the burden is 
upon the plaintiff to prove, clearly and beyond ques- 
tion, that he did, and it isnot upon the defendant to 
show that he did not, have such recollection; and 
we think that there is a total lack of evidence in the 
case which would sustain the finding that Dean had 
the least recollection on the subject at the time of the 
execution of the university mortgage. Under such 
circumstances we think it impossible to impute no- 
tice to the university, or knowledge in regard to a fact 
which is not proved to have been possessed by its 
agent. If such knowledge did not exist in Dean at the 
time of his taking the mortgage to the university, then 
the latter is a bona fide mortgagee for value, and its 
mortgage should be regarded as a prior lien to that of 
the unrecorded mortgage of Constant, which is prior 
in point of date. 

The plaintiff is bound to show by clear and satisfac- 
tory evidence that when this mortgage to the univer- 
sity was taken by Dean he then had knowledge, and 
the fact was then present to his mind, not only that 
he had taken a mortgage to Constant eleven months 
prior thereto on the same premises, which had not 
been recorded, but that such mortgage was an exist- 
ing and valid lien upon the premises, which had not 
been in any manner satisfied. If he recollected that 
there had been such a mortgage, but honestly believed 
that it was or had been satisfied, then although mis- 
taken upon that point, the university could not be 
charged with knowledge of the existence of such mort- 
gage. 

Quite a strong reason for not imputing knowledge 
to the agent in this case, unless upon evidence clear 
and satisfactory, is that if he had such knowledge, and 
thus knowingly took an utterly worthless security for 
his principal, he acted in the most improper and dis- 
honest manner, and willfully caused a loss to bis prin- 
cipal of substantially the whole amount of the money 
represented by the mortgage which he took as asec- 
ond lien. While this consideration is not controlling 
if the evidence justified the assumption, it is yet of 
considerable weight, and adds to the propriety of the 
rule requiring clear proof of such knowledge at the 
very time of taking the mortgage to the university. 

One other question has been argued before us which 
has been the subject of a good deal of thought. It is 
this: Assuming that Dean had knowledge of the ex- 
istence of the Constant mortgage at the time of the 
execution of the mortgage to the university, is his 
knowledge to be imputed to the university, consider- 
ing the position Dean occupied to both mortgagees? 
While acting as the agent of Constant in taking the 
mortgage in question as security forthe funds which 
he was investing for him, it was the duty of Dean to 
see that the moneys were safely and securely invested. 
The valueof the property in question was between 
eleven and twelve thousand dollars, and it was obvi- 
ously the duty of Dean to see to it that the mortgage 
which he took upon such property as a security for a 
loan of $6,000 for Constant should be a first Jien 
thereon. See Whitney v. Martine, 88 N. Y. 535. In 
order to become such first lien, it was the duty of 
Dean to see to it that the Constant mortgage was first 
recorded. In January, 1884, when acting as agent for 
the university to invest its moneys, he owed the same 


duty tothe university that he did to Constant, and it 
was his business to see to it that the security which 
he took was asafe and secure one. Neither mortgage 
was safe or secure if it were a subsequent lien to the 
other upon this property. This duty he continued to 
owe to Constant at the time he took the mortgage to 
the university. 

At the time of the execution of the latter mortgage 
therefore he owed conflicting duties to Constant and 
to the university ; the duty in each case being to make 
the mortgage to each principal a first lien on the prop- 
erty. Owing these conflicting duties to two different 
principals, in two separate transactions, can it be 
properly said that any knowledge coming to him in 
the course of either transaction should be imputed to 
his principal? Can any agent occupying such a posi- 
tion bind either principal by constructive notice, 
where confessedly that is all the notice that each 
principal had? It has been stated that in such a case, 
where an agent thus owes conflicting duties, the secur- 
ity which is taken, or the act which is performed by 
the agent, may be repudiated by his principal, when 
he becomes aware of the position occupied by such 
agent. Story Ag., § 210. 

The reason for this rule is that the principal has the 
right to the best efforts of his agent in the transaction 
of the business connected with his agency, and where 
the agent owes conflicting duties he cannot give that 
which the principal has the right to demaud, and 
which he has impliedly contracted to give. Ought the 
university to be charged with notice of the existence 
of this prior mortgage, when it was the duty of its 
agent to procure for it a firstlien, while at the same 
time in his capacity as agent for Constant it was 
equally his duty to give tohim the prior lien? Which 
principal should he serve? There have been cases where 
in the sale and purchase of the same real estate both 
parties have employed the same agent, and it has been 
held under such circumstances that the knowledge of 
the agent was to be imputedto both of his principals. 
If with a full knowledge of the fact that the agent was 
the commonagent of both, each principal employed 
him, we can see that there would be propriety in so 
holding; for each then notes the position which the 
agent has with regard to the other, and each takes the 
risk of having imputed to him whatever knowledge 
the agent may have on the subject. See Le Neve v. 
Le Neve, 2 Amb. 436, Hardwicke, Ch. (decided in 1747); 
Toulmin v. Steere, 3 Mer. 219 (decided in 1817, by Sir 
William Grant, M. R.). 

The case of Nixon v. Hamilton, already referred to, 
decided by Lord Plunket, L. Ch., in the Irish Court of 
Chancery in 1838 (2 Dru. & Walsh, 3864), is a case in 
many respects somewhat like the one at bar, so far as 
the principle is concerned, if it be assumed that Dean 
really had the knowledge of the prior mortgage as an 
existing lien. It will be observed however upon ex- 
amination of it, that the question of whether the 
knowledge of the common agent in two different 
transactions, with two different principals, was notice 
to the second principal, was not raised with reference 
to this particular ground. The whole discussion was 
upon the subject of imputing the knowledge of the 
agent to the second mortgagee of the existence of the 
prior mortgage not derived in the latter transaction. 
Whether such knowledge should or should not be im- 
puted to the second mortgagee because of the conflict- 
ing duties owed by the common agent was not raised. 
The defense was that the information did not come to 
the agent of the second mortgagee in the course of 
transacting the business of the second mortgagee, and 
the question was simply whether such knowledge 
could be imputed to the second mortgagee because of 
the knowledge acquired by his agent at another time, 
in another transaction, with another principal. The 
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court held that where it appeared, as in this case it did 
appear, fully and plainly, that the matter was fresh in 
the recollection, and fully within the knowledge of the 
agent and under such circumstances that it was a 
gross fraud on the part of the agent—in the first place 
in keeping a prior mortgage off the record, and in the 
second place in not communicating the knowledge 
which he had to his principal, the second mortgagee— 
that insuch case the second mortgagee was charged 
with the knowledge of his agent. 

The distinct ground taken was that although the 
agent’s knowledge was acquired in another and a 
prior transaction, andwith another principal, still as 
he had the knowledge, he was bound to impart’'it to 
his principal, and he was guilty of a fraud in conceal- 
ing it, for which his principal must suffer. Whether 
the same result would have been reached if the other 
ground had been argued we cannot of course assume 
to decide. 

I have found no case precisely in point where the 
subject has been discussed and decided either way. I 
have very grave doubts as to the propriety of holding, 
in the case of an agent situated as I have stated, that 
his principalin the second mortgage should be charged 
with knowledge which he acquired in another transac- 
tion, ata different time, while in the employment of 
a different principal, and where his duties to such 
principal still existed, and conflicted with his duty to 
his second principal. Wedo not deem it however nec- 
essary to decide the question in this case. 

For the reasons already given the judgment should 
be reversed, and a new trial ordered, with costs to 
abide the event. 

All concur, except Gray, J., who reads for affirm- 
ance, and Andrews, J., who concurs with him. 


GRAY, J. (dissenting). The question presented by 
this appeal seems to possess sufficient interest to call 
for a brief statement of the grounds upon which I place 
my dissent from the views entertained by a majority 
of my associates. With respect to the transaction of the 
loan to the university, Dean was of course not acting 
in any sense as theagent of Constant. In that trans- 
action Constant had no interest. But as Constant’s 
agent with respect to his mortgage, Dean owed him a 
duty. He should have advised him of the contem- 
plated mortgage to the university, so that his own 
mortgage might be recorded and made the prior lien. 
In failing to do so he violated his duty. In the trans- 
action of loan to the university he was its agent, but 
was chargeable with the knowledge of the prior unsat- 
isfied and unrecorded mortgage to Constant. That. 
knowledge was imputable to his principal, the univer- 
sity, and affected it with such notice as to deprive it 
of the protection which otherwise it would have been 
entitled to under the Recording Act. Its rights were 
made thereby subject to those of Constant. The 
transaction in which the university was engaged was 
an independent one, but in it the knowledge of the 
agent who conducted it was visitable upon his princi- 
pal. The trial judge found that Dean had knowl- 
edge of the Constant mortgage at the time of 
the transaction of the university loan, and I 
think the evidence supports such a finding in 
the proof of the circumstances attending it. The 
general rule is not open to dispute that notice to the 
agent is notice to the principal. If the agent has 
knowledge of a fact, while he is acting for the princi- 
pal, in the course of the very transaction which be- 
comes the subject of the suit, this operates as con- 
structive notice to the principal himself; for upon 
general principles of policy it must be taken for 
granted that the principal knows what the agent 
knows. ‘‘To constitute constructive notice, it is not 
indispensable that it should be brought home to the 
party himself. It is sufficient if it is brought home to 


the agent, attorney or counsel of the party; for in 
such cases the law presumes notice in the principal, 
since it would be a breach of trust in the former not 
to communicate the knowledge to the latter.’’ 1Story 
Kq. Jur., § 408. These rules are well recognized as un- 
derlying the law of principal and agent. In their ap- 
plication to the agents of a corporation they were as- 
serted recently by Andrews, J.,in Cragie v. Hadley, 
99 N.Y¥.131. 

In Brotherton v. Hatt, 2 Vern. 574, A. made three 
several mortgages to B., C. and D., and in the last 
mortgage B. is a party, and agrees that after he is paid 
he will stand trustee for D. It was decreed by the 
master of the rolls, and affirmed by the lord keeper, 
that the second mortgagee, C., should be paid before 
D.; for the same scriveners being employed in all the 
transactions, notice to them of C.’s mortgage was no- 
tice to D. 

In Norris v. Le Neve, 3 Atk. 26, 385, a bill of review 
(which is granted upon discovery of new matter not 
known before the decree) was refused by Lord Hard- 
wicke, where it appeared that the parties’ attorney, 
solicitor or agent in an ejectment upon the same title 
tried prior to the decree, had in his possession at the 
time of that trialthe documents from which the new 
matter was collected. 

In Nixon v. Hamilton, 2 Dru. & Walsh, 364, W. B.,a 
land and law agent of F. H., negotiated a deed of sep- 
aration and maintenance between F. H. and his wife, 
and by fraud prevented its registry. Four years after- 
ward he was employed in the negotiation of a loan of 
money, which was advanced on a registered mortgage 
of the estates comprised in the deed of maintenance as 
solicitor both for F. H. and the lender. In acontest 
for priority between the unregistered deed of mainte- 
nance and the registered mortgage, it was held that 
inasmuch as the knowledge acquired in the transac- 
tion of the deed of maintenance was brought home to 
W. B., and its continuance so clearly proved as to 
make it fraudulent on his part to conceal it, when act- 
ing in the mortgage transaction, such fraud on the 
part of W. B., the agent, was visitable on-his principal, 
the lender, and that the latter should be treated as one 
who through hisagent had actual notice of the deed of 
maintenance, and that consequently his deed should 
be postponed to the wife’s unregistered deed. Lord 
Plunket in Nixon v. Hamilton said: ‘If from the cir- 
cumstances of the case it satisfactorily appeared that 
the attorney atthe time of the second transaction 
had full knowledge and recollection of the first trans- 
action, it was fraudulent in him to conceal it from his 
principal, and if so the principal should not be at lib- 
erty to derive a benefit from the fraud of his attorney. 
* * + However acquired, if it existed at the time 
of the second transaction, it was a fraud to conceal it, 
and this fraud of the attorney should be vgsited on his 
principal.’’ It has been held that where \in the pur- 
chase of real estate the same agent is (moployed for 
both parties, each side is affected with notice as much 
as if different agents had beenemployed. Le Neve v.. 
Le Neve, 2Amb. 489. 

In Toulmin v. Steere, 3 Mer. 210, where the purchaser 
of an estate employed the vendor’s agent, who had no- 
tice of an existing incumbrance which affected it, the 
master of the rolls held that such notice to the agent 
operated constructively as a notice to his employer, 
notwithstanding an infant was interested in the pur- 
chase. 

In Champlin v. Laytin, 6 Paige, 203, Chancellor Wal- 
worth said: ‘‘For certain purposes, and where the 
equitable rights of third persons are concerned, it Has 
been found necessary by this court to hold a purchaser 
to be chargeable with constructive notice of all the facts 
communicated to his attorney or agent for the pur- 
chase, or in the examination of the title, and that no- 
tice of the existence of a deed was good constructive 
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notice of the contents of the deed itself, espec- 
ially if it was one of the deeds under: which the pur- 
chaser derived his title to the premises;’’ and see 
Griffith v. Griffith, 9 Paige, 317. 

The conclusion at which I have arrived, after the ex- 
amination of this record, is that the university was 
chargeable with notice of the existing unrecorded 
mortgage, through the knowledge coming to its agent 
and attorney, Dean, and it cannot therefore be re- 
garded as a subsequent purchaser in good faith. 

In Page v. Waring, 76 N. Y. 463, 469, 470, there is 
nothing conflicting with my views. Judge Karl recog- 
nizes the well-settled rule that the valuable considera- 
tion required by the statute to support a subsequent 
conveyance must be accompanied by the element of 
good faith; that is tosay, anabsence of notice of the 
previous unrecorded conveyance. 

There can be no reasonable doubt as to his complete 
representation of the university as its agent, attorney 
and indeed managing trustee, in the transaction form- 
ing the subject of this investigation; while in refus- 
ing to find any facts showing Dean to have been at the 
time in the transaction empowered to represent or 
bind Constant, the learned trial judge was sustained 
by the absence of proofs to establish them. This is 
not a question of morals, but one simply as to what 
is the legal conclusion from the facts disclosed by the 
proofs. 

I think the judgment at Special Term was right, 
and that the judgment of the General Term affirming 
the same should be affirmed by this court. 

Andrews, J., concurs. * 
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CONSTITUTIONAL LAW—MUNICIPA4AL COR- 
PORATIONS— CLASSIFICATION— SPECIAL 
LEGISLATION. 


PENNSYLVANIA SUPREME COURT, JAN. 7, 1889. 


APPEAL OF AYARS. 

The Act of Pennsylvania of May 24, 1887, dividing the cities 
of the State into seven classes, for the purposes of gov- 
ernment, and conferring substantially the same powers 
on the fourth to the seventh classes, is not founded on 
any manifest peculiarities in the latter classes, requiring 
legislation for each that would be useless or detrimental 
to the others; and is therefore in violation of the Consti- 
tution of Pennsylvania, article 3, section 7, prohibiting lo- 
cal or special laws incorporating or regulating the affairs 
of municipal corporations. 


PPEAL from Court of Common Pleas, Luzerne 
county; Charles E. Rice, J. 

Bill of D. P. Ayars and others against C. A. West- 
field and others, to restrain defendants from organiz- 
ing, etc., as the council of the city of Wilkes Barre. 
Defendants are members of the council elected prior 
to the approval of the act of May 24, 1887, entitled 
**An act dividing cities of this State into seven classes,’’ 
etc., and persons elected to fill vacancies, and persons 
elected as successors of members whose terms expired 
in April, 1888. Plaintiffs allege themselves to have 
been elected to the council under the act of 1887. Un- 
der the act of 1887 the city of Wilkes Barre would be 
of the fifth class, the council of which was to consist 
of two branches, the select and common councils. 
The bill was dismissed, and plaintiffs appeal. 


A. Farnham, S. J. Strauss, and J. V. Darling, for 
appellants. 

William McLean and H. W. Palmer, for appellees. 

STERRETT, J. One of the questions involved in this 


contention is whether, under the provisions of the act 
of May 24, 1887, entitled “Anact dividing cities of this 


State into seven classes,’’ etc., the time has arrived for 
the contemplated change, in the city of Wilkes Barre, 
from a single council to one consisting of two separate 
branches. For reasons given at length in the opinion 
of its learned president, the court below rightly held 
it had not; ‘‘that the provisions of said act relating to 
the election and installation of select and common 
councilmen cannot go into effect and become operative 
until the terms of all the members of the present coun- 
cil, in office at the date of the approval of the act, shall 
have fully expired, which will not be until the first 
Monday of April, 1890.’’ 

Another and vastly more important question is 
whether the act under consideration is constitutional. 
That subject was also briefly considered, but while the 
court appears to have inclined to the opinion that the 
act is unconstitutional and void, it was not deemed 
necessary to decide the question, because for the 
reason above stated, the bill was prematurely brought, 
and could not therefore in any event be sustained. 
We might for the same reason affirm the decree, but 
the question is so important, in all its bearings, that it 
should be decided without unnecessary delay. The 
broad ground on which the court was asked. to declare 
the act unconstitutional is that under the specious 
guise of classification, it is local and special legislation, 
pure and simple, and without pretense of necessity 
opens wide the door for further legislation of the same 
vicious and inhibited character. It is difficult, if not 
impossible, to escape from that position. Classifica- 
tion is not expressly forbidden by the Constitution. 
On the contrary, it is distinctly recognized, for certain 
purposes. For example, article 9, section 1, declares: 
‘‘All taxes shall be uniform upon the same class of 
subjects, within the territorial limits of the authority 
levying the tax, and shall be levied and collected un- 
der general laws.’’ Thus by necessary implication, au- 
thority is given to classify property for the purpose of 
taxation, but, by express mandate of the last clause 
above quoted, all taxes must be levied and collected un- 
der general, and not special or local, laws. During the 
session of the Legislature immediately preceding the 
adoption of the present Constitution nearly 150 local or 
special laws were enacted for the city of Philadelphia, 
more than one-third that number for the city of Pitts- 
burg, and for other municipal divisions of the State 
about the same proportion. This was by no means ex- 
ceptional. The pernicious system of special legisla- 
tion, practiced for many years before, had become so 
general and deep rooted, and the evils resulting there- 
from so alarming, that the people of the Common- 
wealth determined to apply the only remedy that 
promised any hope of relief. Doubtless it was a proper 
appreciation of the magnitude of the evil, as much as 
any thing else, that called into existence the conven- 
tion that framed the present Constitution, and in- 
duced its adoption by an overwhelming vote. One of 
the manifest objects of that instrument was to eradi- 
cate that species of legislation, and substitute, in lieu 
of it, general laws whenever it was possible to do so. 
This is so clearly apparent that no unbiased mind can 
contemplate the seventh section of article three, and 
kindred provisions, without reaching that conclusion. 
That section contains a schedule of nearly fifty prolific 
subjects of previous special and local legislation, and 
ordains that ‘‘ the General Assembly shall not pass any 
local or special law ” relating to either of them. 

As an additional safeguard, in cases where special 
legislation is not expressly prohibited, the next section 
declares: ‘‘ No local or special bill shall be passed un- 
less notice of the intention to apply therefor shall have 
been published,’’ etc. Among the prohibited subjects 
specified in the seventh section, swpra, are “local or 
special laws authorizing the creation, extension Or im- 
pairing of liens;’’ ‘‘ regulating the affairs of counties, 
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cities, townships, wards, boroughs or school districts ;” 
“authorizing the laying out, opening, altering or 
Maintaining roads, highways, streets or alleys;” 
“vacating roads, town plats, streets or alleys;’’ ‘‘in- 
corporating cities, towns or villages, or changing their 
charters;"’ ‘‘ creating offices or prescribing the powers 
and duties of officers in counties, cities, boroughs, 
townships, election or school districts; ‘‘ regulating 
the management of public schools, the building or re- 
pairing of school-houses, and the raising of money for 
such purposes,” etc. 

In Wheeler v. Philadelphia, 77 Penn. St. 388, the 
question of classification first arose, under the act of 
May 23, 1874, entitled ‘‘An act dividing the cities of 
this State into three classes, regulating the passage of 
ordinances,’’ etc. It was there held that the act, so 
far as its provisions were then involved, does not con- 
travene the clause of the Constitution prohibiting the 
passage of any local or special law ‘regulating the 
affairs of counties, cities,’ etc.; that the classification 
therein provided for is founded on certain manifest 
peculiarities, distinguishing the cities of each class 
from the others, and to some extent, at least, demand- 
ing legislation for each, respectively, that would not 
only be unnecessary, but detrimental, to the other 
classes; and hence the act, so far as its provisions were 
involved in that contention, was constitutional. It is 
not necessary to refer specially to the reasons given in 
support of these conclusions, nor is any attempt to 
further fortify the latter by suggesting other reasons 
required. All that can be profitably said on the ques- 
tions involved will be found in the elaborate and ex- 
haustive opinion of the court delivered by our Brother 
Paxson. Weare not asked to overrule that case, but 
simply to say that classification, as a mere pretext for 
special and local legislation, has since been carried to 
an extreme for which no warrant can be found either 
in the fundamental law or the decisions of this court. 
The question was again presented in Kilgore v. Magee, 
85 Penn. St. 401. In that case Chief Justice Agnew, 
referring to Wheeler v. Philadelphia, supra, said: ‘‘We 
adhere to that decision, and indeed cannot see how 
the question of power could have been decided differ- 
ently. To say that no general law can be passed to 
regulate a certain subject, because some of the classes 
contained in the regulation do not yet exist, or exist 
only in a limited number, is to hold that no law can be 
passed to provide for future wants and necessities. 
The welfare of the State, and one of the chief pur- 
poses of legislation, would be struck down by such a 
decision.’’ Subsequent legislation clearly indicates 
that the scope of the decision in Wheeler v. Philadel- 
phia was either misunderstood or ignored. It was 
never intended to license indiscriminate classification 
as a mere pretext for the enactment of laws essentially 
local or special. Repeated and pointed admonitions 
of that fact were given in subsequent cases involving 
the general subject. 

In 1878 an act was passed the sole object of which 
was to provide specially for holding courts in the city 
of Titusville, in the county of Crawford. Forthe pur- 
pose of individuating that city and county, and limit- 
ing the operation of the act to them, without mention- 
ing either by name, the following ingenious, but de- 
ceptive, periphrasis wasemployed: ‘‘ In all counties of 
this Commonwealth when there is a population of 
more than sixty thousand inhabitants, and in which 
there shall be any city incorporated, at the time of the 
passage of this act, with a population exceeding eight 
thousand inhabitants, situate at a distance from the 
county-seat of more than twenty-seven miles by the 
usually travelled public road, it shall be the duty of the 
president judge, or additional law judge, or either of 
them,to make an order providing for the holding of one 
week of court, at each regular term of court for said 


county, for the trial of civil or criminal cases in said city.” 
In Com. v. Patton, 88 Penn. St. 258, this covert attempt 
at special legislation was fitly characterized as ‘ classi- 
fication run mad.’’ At the next session of the Legis- 
lature another abortive attempt was made to accom- 
plish the same object by a somewhat different, but at 
the same time equally elaborate, circumlocution, dif- 
fering from the former, not in kind, but only in de- 
gree. In pronouncing that act also unconstitutional, 
this court said: ‘‘ It is no part of our business to dis- 
cuss the wisdom of this legislation. However vicious 
in principle we might regard it, our plain duty is to 
enforce it, provided it is not in conflict with the funda- 
mental law. It requires but a glance at the act to see 
that it is an attempt to evade the Constitution. It is 
special legislation, under the attempted disguise of a 
general law. Of all forms of special legislation this is 
the most vicious. * * * The act was doubtless re- 
garded by its framers as a Classification of counties, 
but it is not so; nor does any good reason occur to my 
mind why there should be such classification. If there 
be such reasons, amounting to a necessity therefor, we 
shall probably hear of them in due season. In the 
mean time, classification which is grounded in no ne- 
cessity, and has for its sole object an evasion of the 
Constitution, will not be encouraged.”’ Scowden’s Ap- 
peal, 96 Penn. St. 422. Again, in Morrison v. Bachert, 
112 id. 322, an attempt to classify counties, for the 
purpose of regulating fees of officers, was declared 
unconstitutional. 

Referring to the section now under consideration, 
our Brother Paxson, by whom the opinions in the two 
last-cited cases were delivered, said: ‘‘It was a wise 
provision and will be sternly enforced. It is our pur- 
pose to adhere rigidly to that instrument, that the 
people may not be deprived of its benefits. It ought 
to be unnecessary for this court to make this judicial 
declaration, but it is proper to do so, in view of the 
amount of legislation which is periodically placed upon 
the statute book in entire disregard of the funda- 
mental law. Much of this legislation may remain un- 
challenged for years, only to be overturned when it 
reaches this court. In the mean time parties may 
have acted upon it, rights may have grown up, and the 
inconveniences and losses entailed thereby may not be 
inconsiderable. As we view it, this note of warning at 
this time is needed.”’ 

Other cases might be cited in which similar notes of 
warning were sounded. Among these are Davis v. 
Clark, 106 Penn. St. 377; McCarthy v. Com., 2 Atl. Rep. 
423; School Dist.’s Appeal, 113 Penn. St. 176; Scranton 
v. Silkman, id. 191; Strine v. Foltz, id. 349; Philadel- 
phia v. Haddington Church, 115 id. 291; Evans 
v. Phillipi, 117 id. 226; Weinman v. Railway Co., 118 
id: 192. 

In School Dist.’s Appeal, supra, it was said by our 
Brother Green: ‘‘All our recent decisions are to the 
effect that, if local results either are or may be pro- 
duced by a piece of legislation, it offends against ’’ the 
article prohibiting local or special legislation. : 

In Philadelphia v. Haddington Church, supra, an act 
giving to a scire factas the effect of extending munici- 
pal liens in cities of the first class was pronounced un- 
constitutional for similar reasons. 

In Weinman v. Railway Co., supra, it was held that 
an act providing for the incorporation and regulation 
of street railway companies, in cities of the second and 
third classes, was both special and local legislation, 
aud therefore unconstitutional—special, because it re- 
lates to only a few of the general class known as street 
railway companies, and local, in that its operations 
are confined to specified localities. In that case our 
Brother Williams, referring to the subject of classifi- 
cation, said: ‘‘ For purposes of local government, the 
State is subdivided into counties, townships and other 


THE ALBANY LAW JOURNAL. 


23 


oo 








municipal and quasi municipal corporations. Each class 
of these subdivisions has purposes to subserve that are 
peculiar to it, and needs to be invested with the pow- 
ers necessary to that end. Generally speaking, all the 
members of each class have the same local functions to 
perform. Classification therefore upon this basis, has 
been recognized, and a statute relating to all the town- 
ships, all the school districts, or allthe members of any 
particular class of the municipal divisions of the State, 
has been held to-be constitutional. It has been found 
desirable to divide cities into classes upon the basis of 
their population. The needs of a great city with half 
a nillion or more of people are somewhat different, in 
many respects, from the needs of a city with ten thou- 
sand. The organization of their local governments 
and the management of their municipal affairs will be 
quite unlike. Each of these classes requires legisla- 
tion peculiar to itself, but such legislatiou must be ap- 
plicable to all the members of the class to which it re- 
lates, and must be directed to the existence and regu- 
lation of municipal powers and to matters of local gov- 
ernment.”’ 

Some of the cases above cited have been quoted at 
considerable length, for the purpose of showing that 
this court never intended to sanction classification as 
a pretext for special or local legislation. On the con- 
trary, the underlying principle of all the cases is that 
classification, with the view of legislating for either 
class separately, is essentially unconstitutional, unless 
a necessity therefor exists—a necessity springing from 
manifest peculiarities, clearly distinguishing those of 
one class from each of the other classes, and impera- 
tively demanding Jegislation for each class, separately, 
that would be useless and detrimental to the others. 
Laws enacted in pursuance of such classification, and 
for such purposes, are, properly speaking, neither local 
nor special. They are general laws, because they apply 
alike to all that are similarly situated as to their pecu- 
liar necessities. 

All legislation is necessarily based on a classifica- 
tion of its subjects, and, when such classification is 
fairly made, laws enacted in conformity thereto can- 
not be properly characterized as either local or special. 
A law prescribing the mode of incorporating all rail- 
road companies is special, in the narrow sense that it 
is confined in its operations to one kind of corpora- 
tions only; aud, by the same test, a law providing a 
single system for organization and government of 
boroughs, in the State, would bea local law; but every 
one conversant with the meaning of those words, when 
used in that connection, would unhesitatingly pro- 
nounce such statutes general laws. But, as was said 
in Scowden’s Appeal, supra: ‘‘ Classification which is 
grounded in no necessity, and has for its sole object 
an evasion of the Constitution,” is quite a different 
thing. The purpose of the provision under considera- 
tion was not to limit legislation, but merely to prohibit 
the doing, by local or special laws, that which can be 
accomplished by general laws. It relates, not to the 
substance, but to the method, of legislation, and im- 
peratively demands the enactment of general, instead 
of local or special, laws, whenever the former are at all 
practicable. 

The act of 1874, dividing the cities of the State into 
three classes, viz., those containing over 300,090 popu- 
lation, those containing less than 300,000 and exceed- 
ing 100,000, and those containing less than 100,000, and 
exceeding 10,000, was sustained as to such of its pro- 
visions as have been involved in adjudicated cases, be- 
cause it was considered within the spirit, if not the 
letter, of the Constitution. As to the number of 
classes created, that act appears to have covered the 
entire ground of classification. It provided for all ex- 
isting as well as every conceivable prospective neces- 
sity. It is impvussible to suggest any legislation that 





has or may hereafter become necessary for any mem- 
ber of either class that cannot, without detriment to 
other members of the same class, be made applicable to 
allof them. If classification had stopped where the 
act of 1874 left it, it would have been well; but it did 
not. Without the slightest foundation in necessity, 
the number of classes was soon increased to five, and 
afterward to seven, and, if the vicious principle on 
which that was done be recognized by the courts, the 
number may at any time be further increased, until it 
equals the number of cities in the Commonwealth. 
The only possible purpose of such classification is eva- 
sion of the constitutional limitation, and, as such, it 
ought to be unhesitatingly condemned. 

The fact that the extended classification of 1876, and 
more especially that of 1887, is unnecessary, and there- 
fore unwarranted, is manifest from an inspection of 
the acts themselves. With very few and quite unim- 
portant exceptions, the charter powers of the fourth to 
seventh classes, inclusive, under the latter act, are pre- 
cisely similar. ‘There is nothing in either of the points 
of difference that can possibly be regarded as essential. 
Aside from theimproper consideration that five classes 
furnish greater facilities for special leyislation than one 
class would do, thereis nothing to prevent the last four 
classes from being included in the third class estab- 
lished by the act of 1874, which comprises all cities of 
more than ten and less than one hundred thousand 
population. Their needs are all so simijar that no char- 
ter power required for either of them would be un- 
necessary or detrimental to any of the others. The 
larger cities of such a class—that is, a class embracing 
all cities over ten and less than one hundred thousand 
population—would doubtless require a larger repre- 
sentation in each branch of councils, but that, of 
course, would be easily regulated by the adoption of a 
suitable ward and population basis of representation. 
Reference might also be made to several special pro- 
visions of the act of 1887, such as those relating to pub- 
lic schools, taxation, and municipal claims, creation 
and continuance of tax liens, and sales of real estate 
therefor, etc.; but it is unnecessary. In greater or less 
degree they all offend against provisions prohibiting 
special legislation. In addition to that, the subject of 
public schools is not even hinted at in the title of the 
act. Moreover, school districts, as quasi corporations 
belonging to the public school system, have no neces- 
sary connection with municipal government. It is ex- 
pressly required, as we have seen, that ‘‘ all taxes shall 
be levied and collected under general laws,’’ and it is 
impossible to suggest any valid reason why they should 
not be thus Jevied and collected. When the present 
Constitution was adopted, local and special laws, re- 
lating to public schools, assessment and collection of 
taxes, etc., were in force in some of the cities, and re- 
mained unaffected by that instrument; but that fact 
will not justify the substitution of other local or spec- 
ial Jaws in their stead. When new legislation is re- 
sorted to it must conform to the requirements of the 
Constitution. 

It has been suggested that such provisions of the 
classification acts as are not in harmony with the Con_ 
stitution may be eliminated without destroying other 
provisions thereof, but that is no auswer to the crown- 
ing vice of unnecessary and excessive classification, 
which stands out in bold relief on the face of both acts, 
and of which nearly all their provisions are predicated. 
Those acts doubtless contain many wise and whole- 
some provisions, but they are so interwoven with and 
dependent on others that are unconstitutional and void 
that neither of the acts of 1876 or 1887 can be sustained, 
even in part. 

It has also been suggested that the question of ne- 
cessity for classification, and the extent thereof, as 
well as of what are local or special laws, is a legisla- 
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tive and nota judicial question. The answer to that 
is obvious. The people, in their wisdom, have seen fit, 
not only to prescribe the form of enacting laws, but 
also, as to certain subjects, the method of legislation, 
by ordaining that no local or special law relating to 
those subjects shall be passed. Whether, in any given 
case, the Legislature has transcended its power, and 
passed a law in conflict with that limitation, is essen- 
tially a question of law, and must necessarily be de- 
cided by the courts. To warrant aconclusion that the 
people, iu ordaining such limitations, intended to in- 
vest their law-makers with judicial power, and thus 
make them final arbiters of the validity of their own 
acts, would require the clearest and most emphatic 
language to that effect. No such intention is ex- 
pressed in the Constitution, and none can be inferred 
from any of its provisions. That those limitations 
were designed to establish a fixed and permanent rule 
cannot be doubted; but if the ultimate application of 
that rule were to rest solely on the judgment of the 
body on which it was intended to operate, nothing 
could be more flexible. 

As was well said in Pell v. Newark, 40 N. J. Law, 71, 
80: ‘‘ No standard could be established by which the 
law-maker could be guided, and what might be re- 
jected at one session as improper might become a law 
at the next, and thus the rule would fluctuate with the 
ever changing membership of that body. The validity 
of an act would depend, not so much upon the fixed 
rule of the Constitution, as upon the liberality or 
strictness with which successive Legislatures, under 
the pressure of local influences, might determine to in- 
terpret the restraint upon their own action. * * * 
That the Legislature would act in good faith must be 
presumed. Purity of motive, and a desire to keep 
within the prescribed limitations, must be conceded to 
its members at all times; but that the people should 
have deliberately framed and imbedded in their or- 
ganic law a provision to prohibit special legislation 
where general laws might be passed, and, af the same 
time, should have intended to put legislative action 
beyond review, where there was aclear infraction of 
the prohibition, is a proposition to which it seems im- 
possible to assent.’’ No such proposition can be en- 
tertained by the courts without abandoning one of the 
most important branches of jurisdiction committed to 
them by the fundamental law, viz., the power to ulti- 
mately determine whether or not a given law is local 
or special, and has been passed in disregard of the con- 
stitutional limitation that has been placed upon the 
power of the Legislature. It follows that the decree 
of the court below is correct, not only on the ground 
that, as to the city of Wilkes Barre, the act of 1887 is 
not yet operative, but also on the broader ground that 
the act is unconstitutional and void. 

Decree affirmed, and appeal dismissed, at the costs 
of appellants. 
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ATTORNEY AND CLIENT — LIEN FOR SERVICES — 
WAIVER.--Though an attorney hasa lien for his fees 
upon the judgment recovered in favor of his client, 
such lien does uot extend to property purchased by the 
client with the proceeds of the judgment, and where 
the attorney consents that the judgment be paid to his 
client, stating his willingness to look to the client alone 
for his fees, he thereby waives any lien he might other- 
wise have on the proceeds. Attorneys have two kinds 
of liens peculiar to them in their relations with their 
clients. One is a lien which an attorney has upon all 
the papers of his client in his possession, by virtue of 
which he may retain all such papers until his claim for 
services has been discharged. That in the books is 


called a ‘‘ retaining lien.’’? An attorney also has a lien 
upon the fund or judgment which he has recovered for 
his compensation as attorney in recovering the fund 
or judgment, and that is denominated a ‘charging 
lien.’? Stokes Liens, Attys. 5, 85; Jn re Wilson, 2 Civ. 
Proc. R. 351. It is the latter kind of lien with which 
we are concerned in this case. The practice of en- 
forcing such liens is not very ancient. Baron Parke, 
in Barker v. St. Quintin, 12 Mees. & W. 451, stated that 
the doctrine of an attorney’s lien on a judgment was 
first established in the case of Welsh v. Hole, 1 Doug. 
238, where Lord ,Mansfield said: ‘‘An attorney has a 
Jien on the money recovered by his client for his bill 
of costs. If the money come to his hands, he may re- 
tain to the amount of his bill. He may stop it in 
transttu, if he can lay hold of it. If he apply to the 
court, they will prevent its being paid over till his 
demand is satisfied. Iam inclined to go still further, 
and to hold that, if the attorney give notice to the de- 
fendant not to pay till his bill should be discharged, a 
payment by the defendant after such notice would be 
in his own wrong, and like paying a debt which has 
been assigned, after notice. But I think we cannot go 
beyond those limits.’”’ That great jurist in Wilkins v. 
Carmichael, 1 Doug. 104, speaking of an attorney’s 
lien, also said: ‘* It was established on general princi- 
ples of justice, and that courts both of law and equity 
have now carried it so far that an attorney or solicitor 
may obtain an order to stop his client from receiving 
money recovered in asuit.in which he has been ein- 
ployed for him till his bill is paid.”’ The lien, as thus 
established, is not strictly like any other lien known to 
the law, because it may exist although the attorney 
has not, and cannot in any proper sense, have posses- 
sion of the judgment recovered. It is a peculiar lien, 
to be enforced by peculiar methods. It was a device 
invented by the courts for the protection of attorneys 
against the knavery of their clients by disabling clients 
from receiving the fruits of recoveries without paying 
for the valuable services by which the recoveries were 
obtained. The lien was never enforced like other 
liens. If the fund recovered was in possession or un- 
der the control of the court, it would not allow the 
client to obtain it until he had paid his attorney, and 
in administering the fund it would see that the attor- 
ney was protected. If the thing recovered was in a 
judgment, and notice of the attorney’s claim had been 
given, the court would not allow the judgment to be 
paid to the prejudice of the attorney. If paid after 
such notice, in disregard of his rights, the court would 
upon motion set aside a discharge of the judgment 
and allow the attorney to enforce the judgment by its 
process, so far as was needful for his protection. But 
after a very careful search we have been unable to find 
any case where an attorney has been permitted to en- 
force his lien upon a judgment for his services by an 
equitable action, or where he has been permitted to 
follow the proceeds of a judgment after payment of 
them to his client. His lien is upon the judgment, 
and the courts will enforce that through the control it’ 
has of the judgment and its own records, and by 
means of its own process, which may be employed to 
enforce the judgment. But after the money recovered 
has been paid to his client he has no lien upon that, 
and much less a lien upon property purchased with 
that money and transferred to another. After such 
payment, unless he has protected his lien by notice to 
the judgment debtor, his lien is forever gone, and he 
must look to his client alone for his compensation. As 
said by Lord Elenborough in Wilson v. Kymer, 1 
Maule & S. 157, and repeated by Senator Verplanck in 
McFarland v. Wheeler, 26 Wend. 467: ‘‘In a case of a 
lien, we should be anxious to tread cautiously, and on 
sure grounds, before we extend it beyond the limits of 
decided cases.’’ There are not only no decided cases 
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which sanction the maintenance of this action, but the 
drift of all the authorities is against the plaintiff's 
contention. In Cooper v. Jenkins, 33 Beav. 431, the 
master of the rolls said: ‘*I have always understood 
the law to be that a solicitor had an inherent equity to 
have his costs paid out of any fund recovered by his 
exertions, and that the court would not part with it 
until these costs had been paid, except by consent of 
the solicitor.’ In Mercer v. Graves, L. R., 7 Q. B. Div. 
499, Lord Justice Cockburn said: ‘Although we talk of 
an attorney havinga lien upon a judgment, itis in fact 
only a claim or right to ask for the intervention of the 
court for his protection, when, having obtained judg- 
ment for his client, he finds there is a probability of the 
client depriving him of his costs.” In Barker v. St. 
Quintin, swpra, Baron Parke said: *‘ The lien which an 
attorney is said to have on a judgment (which is per- 
haps an incorrect expression) is merely a claim to the 
equitable interference of the court to have that judg- 
ment held as a security for his debt.” In Braden v. 
Ward, 42 N. J. Law, 518, it was held that the right of 
lien for an attorney’s costs exists only where he has 
received money upon the judgment in the cause, or 
has arrested it in transitu, or where the defendant has 
paid the judgment after receiving notice of the attor- 
ney’s claim. Reed, J., writing the opinion in that 
case, said: ‘‘There is no instance in the practice of the 
English courts where the right of lien for costs has 
been enforced, except where the attorney has posses- 
sion of the money received upon the judgment, or has 
arrested it in transitu, or else the defendant has re- 
ceived notice of the claim of the plaintiff's attorney 
before settling the judgment.’’ In Cowen v. Boone, 48 
Iowa, 350, it was held that an attorney’s lien upon a 
judgment is waived by his procuring a transfer to his 
client of land attached in the suit in satisfaction of the 
judgment. There the client having received the trans- 
fer of the land conveyed it to a third person, and took 
back a mortgage for the purchase-money. She then 
assigned the mortgage, and the attorneys, being de- 
fendants in a suit to foreclose it, asserted their lien, 
and it was held that their lien was upon the judg- 
ment, and did not follow the land when the title was 
perfected in the client. In Whittle v. Newman, 34 Ga. 
377, it was held that after the litigation was ended, 
and the client had possessed himself of the entire fund 
recovered by the litigation, the court has no power to 
give relief to the attorney. In Horton v. Champlin, 12 
R. I. 550, it was held that an attorney’s lien originates 
in the control which the attorney has in his retainer 
over the judgment, and the process for its enforce- 
ment; thus enabling him ‘to collect the judgment and 
reimburse himself out of the proceeds. These au- 
thorities are all in harmony with the cases which have 
been decided in this State (St. John v. Diefendorf, 12 
Wend. 261; Marshall v. Meech, 51 N. Y. 140; mre 
Knapp, 85 id. 284); and from them it appears to be 
clear that when, by acquiescence of the attorney, the 
money recovered has been paid to his client, or his 
client has received property in satisfaction of the judg- 
ment, he cannot enforce his lien against such money 
or property, but must look to his client alone for his 
compensation. Jan. 15, 1889. Goodrich v. McDonald. 
Opinion by Earl, J. 


CONSTITUTIONAL LAW—LEGISLATIVE POWERS—AU- 
DITING CLAIMS—CLAIM AGAINST THE STATE—BAR OF 
STATUTE.—(1) Claimant sued the State health officer 
for services rendered and materials furnished, in 1875 
and 1876, at the request of the State quarantine offi- 
cials, but was defeated, on the ground that the claim 
was against the State. In 1878 the State board of au- 
dit, the only then existing tribunal competent to de- 
termine such a claim, decided that the health officer, 
and not the State, was liable. The board of audit had 
no power to reopen and rehear claims, and no appeal 


lay from such decision, and no other tribunal was cre- 
ated to Kear such claim until in 1883. Held, that an 
act of the Legislature, passed in 1886, authorizing the 
board of claims to rehear, audit and determine the 
claim, and award a reasonable compensation therefor, 
was not a violation of the Constitution of New York, 
article 3, section 19, which provides that ‘‘the Legis- 
lature shall neither audit nor allow any private claim 
or account against the State,’ such act being simply a 
ratification of the debt. Cole v. State, 102 N. Y. 54. 
(2) Nor is such act a violation of the Constitution of 
New York, article 7, section 14, which provides that 
“neither the Legislature * * * nor any person or 
persons shall audit, allow or pay any claim which, as 
between citizens of the State, would be barred by 
lapse of time;’’ as a cause of action first arose against 
the State on the passage of the act, the award of the 
board of audit not being a bar to the claim when pre- 
sented to the board of claims. Corkings v. State, 99 
N. Y. 491. (3) The act authorized.the board of claims 
to hear and determine the claims ‘‘for work and ser- 
vices done and performed.” Held, that the value of 
materials furnished was to be considered by the board. 
Jan. 15, 1889. O’ Hara v. State. Opinion by Ruger, 
Cos: 

EXECUTORS AND ADMINISTRATURS—ACTION AGAINST 
FOREIGN EXECUTOR.—In New York, a foreign execu- 
tor may be sued to enforce the specific performance of 
a contract lawfully made by him in his representative 
capacity. Jan. 15,1889. Johnston v. Wallis. Opinion 
by Finch, J. 

RAILROADS— STREET — FRANCHISES — ROUTE PRE- 
SCRIBED — IMPROPER LOCATION — AMENDMENT OF 
FRANCHISE — CONSTITUTIONAL LAW — COMPENSATION 
DUE CITY—EVIDENCE OF INTENT TO BUILD.—(1) Un- 
der the Laws of New York, 1872, chapter 833, creating 
the Metropolitan Transit Company, and providing for 
a main line of road through designated streets, and for 
three branches, the exact location of which was to be 


‘determined by a board, and declaring that the com- 


pany have no right to occupy any streets except as 
therein provided, the company could take for its main 
line the route as prescribed, and no other. (2) Thelo- 
cation by the board of a main route different than that 
prescribed by the act being ineffectual, the locations 
of the branch lines fail withit. (8) The act of i881 
(Laws 1881, chap. 636) amending the act of 1872, and au- 
thorizing the filing of maps, and extending the time 
for completing surveys, etc., was not intended to give 
the company rights in streets other than those named 
in the act of 1872, and such an intention would fail 
under the Constitution of New York, Amendment 
1874, prohibiting any law authorizing the construction 
of a street railway, except upon consent of owners of 
property and the local authorities, or the order of the 
court. (4) Ona petition by the company for an ap- 
praisal of the compensation to be paid the city, evi- 
dence of its inability to build the road, and of other 
circumstances controverting its intention in good faith 
to complete the road, is admissible; such intention be- 
ing required by the General Railroad Act of 1850, to 
the provisions of which the company is made subject, 
and the absence of such intention being cause against 
granting the petition by the latter act, and such inten- 
tion being averred in the petition, and evidence 
thereof having been given by the company. Jan. 15, 
1889. In re Metropolitan Transit Co. Opinion by 
Danforth, J. 

ELEVATED—CONSTRUCTION—SUFFICIENCY OF 
PLAN — LOCATION OF STAIRWAYS AND STATIONS.— 
A plan formulated by commissioners under the Rapid 
Transit Act (Laws N. Y., 1875, chap. 606) for the con- 
struction of an elevated road, which provides that 
there shall not be more than two tracks in any one 
street or public place, but which does not in express 
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terms direct the construction of two tracks, is not de- 
fective therefor; especially where it is evident from 
the language used that the commissioners contem- 
plated the construction of two tracks, never speaking 
of a single track, except in connection with two rows 
of columns, each row carrying its own. Nor was it a 
fault in the plan that the commissioners, in giving to 
the elevated railroad company the alternative, in the 
case of streets more than forty-two feet wide, of build- 
ing the columns, not on the curb, but in the roadway, 
did not prescribe the distance of the columns from the 
curb; the commissioners locating the columns, so far 
as was deemed necessary, making provisions with ref- 
erence to surface railways, and with regard to the dis- 
tance between the two tracks on certain avenues. The 
plan will not be condemned because the commissioners 
do not fix the height of the road, but only prescribe 
the minimum of height. Nor isita fatal defect that 
the number and specific location of the stations and 
stairways were not fixed. Sucha location is not re- 
quired by section 5 of the Rapid Transit Act, provid- 
ing that the commissioners shall decide upon plans for 
the construction of elevated roads with the necessary 
supports, turnouts, switches, sidings, connections, 
landing places, stations, stairways, etc., upon the 
routes and ‘‘in the locations determined by them.” 
The questions thus discussed were not presented in 
Re Railroad, 105 N. Y. 97, but those there considered, 
with a single exception, related to an alleged forfeit- 
ure of the rights acquired, and a failure to secure the 
necessary consent. The corporate existence of the 
company was there asserted and maintained against 
the objections then presented. All concur; Earl and 
Gray, JJ., on the ground that the case of’ /nre Rail- 
road Co., 82 N. Y. 95, is conclusive here. Jan. 15, 
1889. Johnston v. Wallis. Opinion by Finch, J. 
STREET—LOCATION OF ROAD—ESTOPPEL—NO- 
TICE BY PUBLICATION AND POSTING.—(1) Laws of New 
York, 1875, chapter 606 (the ‘*‘ Rapid Transit Act ’’), re- 
lating to proceedings for the construction and opera- 
tion of steam railways within cities, provides (section 4) 
that, if the consent of the local authorities and the own- 
ers of one-half in value of the property on the line of 
the proposed road cannot be obtained, the determina- 
tion of three commissioners, appointed by the General 
Term of the Supreme Court in the district, given after 
a due hearing of all parties interested, and confirmed 
by the court, that such railway ought to be constructed 
or operated, shall be taken in lieu of the consent of 
such property owners. Section? provides that com- 
missioners appointed by the mayor to determine the 
necessity for such railways, and the location of their 
lines, shall prepare articles of association for the com- 
pany to be formed, and shall embody therein the con- 
ditions and requirements of section 4. Held, that the 
proceedings before the General Term under this act 
are in rem, and conclusive upon all persons interested 
having due notice thereof; and hence, when such per- 
sons have failed in such proceedings to raise the ques- 
tion as to whether the petitioner was a corporation de 
jure, they are estopped to raise it in subsequent pro- 
ceedings by the same petitioner. (2) In such proceed- 
ings, the statute having made no provision for per- 
sonal notice to each person interested, constructive 
notice by publication in a newspaper, and by posting 
notices along the proposed route, is sufficient, and 
constitutes due process of law. Jan. 15, 1889. Jn re 
Union Elevated Railroad Company of Brooklyn. Opin- 
ion by Gray, J. 





—_4 _____., 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 
MoORTGAGE—CHATTEL — ON ANIMALS — INCREASE. — 
A mortgage of a mare is a lien on colts afterward 


foaled, whether before or after the mortgagee takes 
possession under the mortgage, as against one having 
the equitable title to the mare, in favor of a mortga- 
gee who is a bona fide purchaser for value. The gen- 
eral rule of law is that the offspring or increase of female 
animals, when they come into visible existence and are 
endowed with independent life, rest under the same 
title or ownership theirdam was subject to at the time 
they were brought forth. Partus sequitur ventrem. 
Gans v. Williams, 62 Ala. 41. Hence it has been often 
held that if the dam, at the time of parturition, be un- 
der mortgage incumbrance, the offspring passes imme- 
diatcly under the same incumbrance. Hughes v. 
Graves, 1 Litt. 317; Forman v. Proctor,9 B. Mon. 124; 
Fowler v. Merrill, 11 How. 375; Evans v. Merriken, 8 
Gill & J. 39; Leavitt v. Jones, 54 Vt. 4238; Gundy v. 
Biteler, 6 Bradw. 510; Jones Chat. Mort., §§ 149, 150. 
The attempt has been made to draw a distinction, 
when during the time the property remained with the 
mortgagor, the offspring so increased in strength and 
maturity as to cease to follow the dam. In such case 
it has been contended that the mortgage ceases to bind 
the offspring. Weare at alossto conjecture on what 
principle such a distinction can be maintained. We 
apprehend however that all such seeming rulings rest 
on an entirely different principle. The exception has 
been allowed only in favor of bona fide purchasers, 
who finding such offspring in the possession of the 
mortgagor, arbiter of its own movements, and not 
following its dam, purchased and paid for the same 
without notice of the mortgage lien. Such offspring 
not being mentioned in any recorded mortgage, and 
there being nothing visible to put the purchaser on 
inquiry, it was ruled that it would be afraud on him 
to take from him the property he had bought and paid 
for in good faith, and without notice. Winter v. Land- 
phere, 42 Iowa, 471; Kellogg v. Lovely, 46 Mich. 181. 
This principle sheds no light on the present case, for 
Mrs. Cook does not sustain such relation to the prop- 
erty. The chancellor denied the complainant relief as 
to the mare Hester. and to the colts she dropped after 
Meyer Bros. obtained possession under the mortgage. 
He said: ‘‘It is adjudged, ordered and decreed that 
the complainant has failed to establish or make out 
her right to the mare mentioned in said mortgage. As 
to said mare, defendants are innocent purchasers, and 
as to any colts foaled since the recovery of possession 
ofthe mare by the defendants complainant has no 
claim. But as toany colt foaled between the date of 
the mortgage and the recovery of the possession of the 
mare by the defendants, the complainant is entitled 
to recover in this suit.’”” Under this rule he decreed 
one colt to the complainant, and from that decree de- 
fendants prosecuted this appeal. Under the principle 
declared above, if the defendants were entitled to the 
mare under their mortgage, they were equally eutitled 
to the colts, whether foaled prior or subsequent to ob- 
taining possession by them. Ala. Sup. Ct., Dec. 10, 
1888. Meyer v. Cook. Opinion by Stone, C. J. 


MUNICIPAL CORPORATIONS — BOARD OF POLICE— 
STREET MUSICIANS.—Chapter 323, section 2, of Stat- 
utes of Massachusetts of 1885, vests in the board of po- 
lice of Boston all the powers theretofore vested in the 
board of police commissioners. By chapter 244, sec- 
tion 2, Statutes of 1878, creating the latter board, 
‘*said board may also be empowered by the city coun- 
cil to exercise all the powers” conferred by law upon 
the board of aldermen, city councilor the city of Bos- 
ton, “in relation to licensing, regulating and restrain- 
ing theatrical exhibitions, * * * itinerant musi- 
cians,’’ etc. By chapter 53, section 16, Public Statutes, 
the mayor and aldermen of acity may adopt reason- 
able rules ** forthe regulation and control of persons 
who frequent the streets and public places therein, 
playing on hand-organs or other musica] instruments, 
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beating drums, blowing trumpets, * * * with pen- 
alties for the violation thereof, not exceeding $20 for 
each offense.’”? Chapter 26, section 1, Revised Ordin- 
ances of Boston of 1885, confers upon the board of po- 
lice all the powers formerly vested in the board of al- 
dermen, or mayor and aldermen, “in relation to li- 
censing, regulating and restraining * * * itiner- 
ant musicians.” . Held, that the board of police have 
power to adopt rules regulating and restraining itiner- 
ant musicians in the streets and public places of Bos- 
ton, and that a person who plays a cornet in the 
streets as one of the participants in a procession or pa- 
rade of the ‘‘Salvation Army,” is an ‘itinerant musi- 
cian”’ within the meaning of the rule adopted by the 
board of police. It isobjected that the defendant’s 
act of playing the cornet in the parade in the street 
was done asa matter of religious worship only. But 
this defense cannot avail to protect him from the con- 
sequences of an act which is made subject to a pen- 
alty under the law. Reynolds v. United States, 98 U. 
S. 145, 161; State v. White (N. H.), 5 Atl. Rep. 828. 
The provisions of the Constitution which are relied on 
securing freedom of religious worship were not de- 
signed to prevent the adoption of reasonable rules and 
regulations for the use of streets and public places; 
and areligious body, however earnest and sincere, 
cannot avail itself of these provisions, as an authority 
to take possession of astreet in a city, in violation of 
such rules, for the purpose of public worship therein. 
The fact that there is no actual disturbance or breach 
of the peace on the particular occasion is immaterial. 
State v. White, whi supra. Itis further urged by the 
defendant that the rules are unreasonable and invalid ; 
that under the guise of regulating they virtually pro- 
hibit; and that the power of requiring the taking out 
of a license and paying a license fee is not includedin 
the power of regulation. It is however to be borne in 
mind that these rules do not restrict any one inthe or- 
dinary use of his own property, but merely affect the 
use which may be made of the streets and public 
places of the city. Noris the reasonableness of the 
rules to be tested by their possible application to ex- 
treme cases, as for instance, singing or playing (in a 
low tone, not intended tobe heard by others) for a 
short time in a street or place not occupied with dwell- 
ings. No police rules or regulations are to be tested 
in this manner, and if such a case were to present it- 
self perhaps the rule might by construction not be 
deemed to include it. However that may be, we are 
to look at the rule more generally. ‘The validity of 
rulesand regulations quite as broad and sweeping as 
this, in reference to the use of streets in cities, has 
often been upheld. Com. v. Worcester, 3 Pick. 462; 
In re Vandine, 6 id. 187; Pedrick v. Bailey, 12 Gray, 
161; Com. v. Bean, 14 id. 52; Com. v. Curtis, 9 Allen, 
266; Com. v. McCafferty, 145 Mass. 384. Undera 
power to regulate, the requirement to take outa license 
is free from objection (Com. v. Stodder, 2 Cush. 562, 
573; Pedrick v. Bailey, 12 Gray, 161; Inve Vandine, 6 
Pick. 187; In re Nightingale, 11 id. 168; Com. v. 
Brooks, 109 Mass. 355); and where a license is lawfully 
required a small fee may be imposed, not designed for 
revenue, but to cover reasonable expenses incident 
to the enforcement of the rules. Com. vy. Stodder, 2 
Cush. 562; Welch v. Hotchkiss, 39 Conn. 140; Cooley 
Const. Lim. 201, note; 1 Dill. Mun. Corp. (3d ed.), § 
357. The rules are binding upon all persons without 
notice. Heland v. Lowell, 3 Allen, 407; In re Van- 
dine, 6 Pick. 189; 1 Dill. Mun. Corp. (3d ed.), §§ 355, 356. 
The defendant contends that the power to make the 
rules in question could not be delegated to the board 
of police. The decisions cited in support of this argu- 
ment (Day v. Green, 4 Cush. 433; Lowell v. Simpson, 
10 Allen, 89) are merely to the effect that where a city 
ordinance gives power to the mayorand aldermen to 


grant a license to move a building through the streets, 
the aldermen cannot delegate this power to the mayor 
alone. No authority has been cited, and after some 
examination we have found none, which holds that 
the Legislature cannot authorize a particular board of 
officers, who have charge of the whole or a portion of 
the affairs of a city, to make reasonable police rules 
and regulations which shall be binding upon the peo- 
ple, and with penalties imposed for a violation of 
them. It could not at this day be contended that 
such power cannot be intrusted by the Legislature to 
cities and towns, or to the mayor and aldermen of a 
city and the selectmen of a town, as representing the 
municipality. Heland v. Lowell, 3 Allen, 407; 1 Dill. 
Mun. Corp. (8d ed.), § 308. And in this Commonwealth 
it has long been the custom to vest similar powers in 
boards of health of cities and towns, and such delega- 
tion of authority hasalways been recognized as valid. 
Tn the present case, as has already been seen, the Leg- 
islature authorizes the city council to empower the 
board of police to make rules and regulations, and we 
see no constitutional objection to this delegation of 
authority. Cooley Const. Lim. 118, 204; Brooklyn v. 
Breslin, 57 N. Y. 591; Birdsall v. Clark, 73 id. 73; State 
v. Paterson, 34 N. J. Law, 163. The case In re Frazee 
(Mich.), 830 N. W. Rep. 72, is no authority against this 
view. In that case the city council, without having 
any legislative authority, assumed to pass a by-law 
prohibiting under a severe penalty acts similar to those 
done by the defendant, and the court held it to be be- 
yond the power of the city council to do so. Mass, 
Sup. Jud. Ct., Jan. 4, 1489. Commonwealth v. Plaisted. 
Opinion by Morton, C.J. 
TRADE-MARKS—INFRINGEMENT—LIABILITY TO MIS- 
LEAD—INJUNCTION.—A manufacturer of an article of 
dentistry printed on the boxes containing it the words 
‘*Non-Secret Dental Vulcanite, made according to our 
analysis of the Akron Dental Rubber;” the words 
‘Akron Dental Rubber” being the trade-mark of a 
competitor, and being printed in red ink and large 
type. The preceding words were printed in large black 
type, and the formula for the preparation of the arti- 
cle followed in red ink in very small type. Held, that 
the label was likely to mislead, and was an infringe- 
ment, and that its use should be enjoined. It is diffi- 
cult, if not impossible, to deduce any general rule 
from the decisions under which a particular case can 
be placed. As held by Mr. Justice Bradley in Cellu- 
loid Co. v. Manufacturing Co., 32 Fed. Rep. 94, ‘* Each 
case must be determined on its own circumstances.”’ 
It was held in that case that the defendant, by em- 
ploying the words ‘‘Cellonite Company,” infringed 
the trade-mark, ‘Celluloid Mannfacturing Company ;”’ 
the court saying, among other things, that ‘ simi- 
larity, not identity, is the usual recourse where one 
party seeks to benefit himself by the good name of an- 
other. What similarity is sufficient to effect the ob- 
ject has to be determined in each case by its own cir- 
cumstances. We may say, generally, that a similarity 
which would be likely to mislead or deceive an ordi- 
nary, unsuspecting customer is obnoxious to law.’’ In 
Wotherspoon y. Currie, L. R., 5 H. L. 508, the labels 
are set forth, and an inspection of them clearly shows 
that the infringement was not so clearly apparent as 
in the case before us; yet it was held that the com- 
plainant was entitled to an injunction. There is one 
passage in the opinion in that case which so forcibly 
applies to the present that we quote it: ‘‘ There is,”’ 
said the lord ehancellor, “‘a passage in the respond- 
ent’s answer in which he says, ‘There is no reason in 
the world why I should take the name because I 
manufacture something superior, and at a cheaper 
price; therefore, why should I take the name of the 
plaintiffs?’ Well, then, one naturally asks, why 
should he do any thing to lead people to suppose that 
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his name is to be in any way associated with Glenfield, 
or this inferior article (as he says) with his.’? So may 
we ask here, why should the appellant, doing business 
in Fort Wayne, Ind., do any thing to associate his 
name with Akron, in the State of Ohio? The natural 
presumption is that he expected to derive benefit from 
it, and secure buyers from among those who had 
bought and used the Akron dental rubber. If we may 
assume, as we justly may, that he intended to mis- 
lead, and not, in good faith, convey information, we 
must carry this assumption to its logical consequences 
and assert that his act was likely to accomplish what 
he intended it should. The casefrom which we have 
quoted is approved and followed in Johnston v. Ewing, 
7 App. Cas. 219, and of it the court said: ‘‘In the Glen- 
field Starch Case (Wotherspoon y. Currie) the differ- 
ence between the two labels was very obvious to the 
eye, even upon the most cursory inspection, and they 
were both intended for markets where the English 
language (in which they were throughout written) 
was wellunderstood. But the use of the characteris- 
tic word ‘Glenfield’ was enough for the purpose of 
deception.’’ The labels used by the opposing parties 
appear at full length in Metealfe v. Brand, 5 S. W. 
Rep. 773, and the similarity between them was not so 
great as between the labels before us, yet an injunc- 
tion was awarded. We collect and cite, without com- 
ment, other cases which support our conclusion. Sie- 
gert v. Findlater, 7 Ch. Div. 801; Anatolia License 
Case, 10 Jur. (N. S.) 550; Newman v. Alvord, 51 N. Y. 
189; Edelsten v. Edelsten, 1 De Gex, J. & S. 185; 
McCartney vy. Garnhart, 45 Mo. 593; Partridge v. 
Menck, 2 Barb, Ch. 101. We conclude this branch of 
the case by affirming that where the similitude is in the 
substantial parts of a trade-mark, there is an infringe- 
ment, and that an evasive attempt to hide the simi- 
larity, or a colorable explanation, which appears to be 
made for the purpose of escaping the effects of a 
wrongful use of the trade-mark, will not defeat the 
owner's right to an injunction. Ind. Sup. Ct., Dec. 
21, 1888. Keller v. B. F. Goodrich Co. Opinion by 
Elliott, J. 


WILLS—RESTRAINT OF MARRIAGE—‘ FAMILY.’’—A 
condition annexed to a devise or bequest, avoiding it 
if the beneficiary marry into the ‘‘ family” of a per- 
son named, in the absence of any thing in the context 
to the contrary, means one of the children of such per- 
son and is valid. No authority has been cited which 
goes to the extent of holding that such a condition is 
invalid, and doubtless none can be found. No inflexi- 
ble rule on the subject is deducible from the cases, 
many of which are irreconcilable. The law however 
as we have seen, recognizes as valid conditions in re- 
straint of marriage which are just, fair and reason- 
able, and what is such a condition must be de- 
termined upon the circumstances of each particular 
case. A condition not to marry a Scotchman, or a 
Papist, or that the widow of the testator shall not 
marry ugain, has been held valid; and no reason is 
perceived why, ordinarily, a prohibition to marry into 
a particular family is not equally good; certainly 
when, as is the case here, the word ‘‘family” is used 
in its primary and restricted sense. It isnot a techni- 
cal word, and, being of flexible meaning, it must be 
construed according to the context of the will. Inone 
sense it means the whole household, including ser- 
vants, and even boarders and lodgers; in another, it 
means all the relations who descend from a common 
ancestor. Its primary meaning however is ‘‘children,”’ 
und so it must be construed in ali cases, unless the con: 
text shows that it was used in a different sense. An 
authority upon this point is the case of Pigg v. Clarke, 
3 Ch. Div. 672, in which the master of rolls, in deliver- 
ing judgment, said: ‘‘ Every word which has more 
than one meaning has a primary meaning; and, if it 





has a primary meaning, you want acontext to find an- 
other. What then is the primary meaning of ‘ family’? 
It is ‘children.’ That is clear, upon the authorities 
which have been cited; and, independently of them, 
I should have come to the same conclusion."’ So in 
Hill v. Bowman, 7 Leigh, 650, atrust for the purpose 
of aiding any of the members of the testator’s family 
was held sufficiently certain, and sustained accord- 
ingly. See also Jarm. Wills, 90, ef seq. Va. Sup. Ct. 
App., Dec. 5, 1888. Phillips v. Ferguson. Opinion by 
Lewis, P. 


WITNESS — CRIMINATING QUESTIONS. — Under the 
Code of Iowa, section 3647, providing that a witness 
shall not be compelled to answer a question when the 
matter sought to be elicited would tend to render him 
criminally liable, or to expose him to public ignominy, . 
a witness is not prima facie excused from answering 
questions asked in support of allegations of a petition 
that witness’ husband had conveyed land to her in 
fraud of creditors, and that she had received it with 
like intent, and without consideration, unless she can 
show reasonable grounds for believing that her answer 
to any particular question would expose her to public 
ignominy, or to prosecution under the Code, section 
4074, punishing with fine and imprisonment parties 
and privies to fraudulent conveyances, who knowingly 
put them in use as made in good faith. In case the 
witness has been guilty of a crime within the meaning 
of section 4074 of the Code, prosecution for which is 
now barred by the statute, would she be privileged 
from testifying as to her share in the transactions in 
controversy, on the ground that her answers would 
tend to expose her to publicignominy? ‘‘Ignominy”’ 
is defined to be ‘‘public disgrace, infamy, reproach, 
dishonor.” Bouy. As used in our statute, it seems to 
have a wider meaning than the word ‘ infamy,’’ as for- 
pats used to test the competency of witnesses; but, 

our opinion, it was not intended to apply to all acts 
which might justify public censure or disapproval, but 
those of amore serious nature, which would tend to 
expose the perpetrator to public hatred or detestation 
or dishonor. For example, a woman cannot be com- 
pelled to testify to sexual intercourse with different - 
men. Brown v. Kingsley, 38 Iowa, 221; Lohman vy. 
People,1 N. Y. 385. Treason, felony, and offenses 
founded in fraud, were considered infamous at com- 
mon law, and persons guilty of any of them were in- 
competent to testify. 1 Greenl. Ev., § 373. Under our 
statute, no rule applicable tu all cases is possible, but 
the privilege of the witness must depend largely upon 
the facts of the transaction which are sought to be 
shown. It is possible that the circumstances involved 
in the giving and taking of the deeds in controversy 
were of such a character as to entitle the witness to the 
privilege which she claims, but there is nothing in the 
record to indicate that such is the case. Iowa Sup. 
Ct., Dec. 22, 1888. Mahanke v. Cleland. Opinion by 
Robinson, J. 
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NEW BOOKS AND NEW EDITIONS. 


REDFIELD ON RAILWAYS. 


This is the sixth edition of an excellent and stand- 
ard treatise. The last before was issued in 1873. The 
present is edited by J. Kendrick Kinney, of Chicago. 
In the period between the two editions there has been 
a vast accumulation of cases, and a large degree of de- 
velopment of the principles in question, and these con- 
ditions seem to have been clearly realized and ade- 
quately met. There are few works more frequently 
cited, and very few which have acquired so sovereign 
areputation. It was due to this reputation that the 
present edition should be issued. Little, Brown & 
Co., Boston. 2 vols.. 
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BLACKWELL ON TAX TITLES. 

This is the fifth edition, the first having been issued 
in 1855, and the last before this in 1875. Frank Par- 
sons has revised, rearranged and greatly enlarged the 
present edition, making a second volume. The origi- 
nal work isa highly respectable one, and is very fre- 
quently cited, having indeed of its subject almost a 
monopoly. A table of cases of forty-two double-col- 
umned pages in small type bears witness to the im- 
portance and growth of this branch of thelaw. Very 
noticeable improvements as well as additions have 
been made in this edition, and it must be indispen- 
sable to any practitioner desiring information in the 
branch of which it treats. Little, Brown & Co., Bos- 
ton. 


SMITH’S PRIVATE CORPORATIONS. 

The outer title is rather misleading. The manual of 
sixty-nine pages by William Wharton Smith, of Phila- 
delphia, is on the “‘ obligation of contracts ’’ clause in 
the Federal Constitution considered with reference to 
private corporations. It is rather a critical essay than 
a treatise, but seems good as far as it goes. We do not 
see however much use in these little flights at such 
great subjects, which have been so grandly treated 
by others. Published by Rees, Welsh & Co., Philadel- 
phia. 


VICKERS ON POLICE OFFICERS AND CORONERS. 

Mr. R. H. Vickers, of Chicago, dedicates this small 
book of 275 pages to ‘tthe eternal principle of order 
which is the basis of law and life.”” He doés a non- 
resident of Chicago much honor. On the whole we 
deem if a goodand practical work, evincing general 
scholarship and legal research. T. H. Flood & Co., 
Chicago. 
DAVIES’ SYSTEM OF TAXATION. 

This volume essays to give in some 600 pages ‘‘a com- 
pilation of constitutional provisions, statutes and 
cases relating to the system of taxationin the State of 
New York.” It is, as we understand, a State publica- 
tion; at the request of Senate Committees on Tax- 
ation. Theeditor, Mr. Julien T. Davies, is peculiarly 
fitted for such a work, and so far as we can judge from 
a glance at the details and intricacies of the subject, 
has doneit well. The table of cases and indexes, cov- 
ering above 100 pages, are very exhaustive and useful. 
The work evinces great labor. It is indifferently 
printed by the State printers, on paper of several de- 
grees of vileness, and in this respect is a disgrace to 
the State. 


GENERAL DIGEST OF THE UNITED STATES. 

This is the third annual volume of the Lawyers’ Co- 
operative Publishing Company, and reports all the 
cases decided in all the principal courts of the country 
for the year ending September, 1888. It is a well- 
printed book of 1,500 pages, and is in all editorial 
points admirably executed. 


HOCHEIMER’S CRIMINAL LAW. 

A manual of 200 pages, by Mr. Lewis Hocheimer, on 
the criminal law of Maryland. It is clearly expressed 
and logically arranged, and seems comprehensive. 
Undoubtedly useful to Maryland practitioners. Pub- 
lished by Harold B. Scringer, Baltimore. 


ABBOT?’S NATIONAL DIGEST. 
This is volume five of Mr. Benjamin Vaughn Ab- 
bott’s creditable work, and is the first and a complete 


supplement, covering the reports and statutes from 
January, 1884, to July, 1888. Comment on Mr. Ab- 
bott’s well-known work is superfluous. The present 
volume is indispensable to those who own the preced- 
ing volumes. Published by Diossy & Co., New York. 


SCHOULER’S EXECUTORS AND ADMINISTRATORS. 


The second edition of a standard treatise by one of 
the most learned and discreet law-writers in America. 
Mr. Schouler has made the fields which he occupies his 
own by the excellence of histreatment. The first edi- 
tion of the present work was issued only six years 
ayo, and it is not surprising that it has been so soon 
exhausted. We find the treatise quite as satisfactory, 
and much less diffuse, than most on this topic. Charles 
C. Soule, Boston. 


PAINE’S BUILDING AND LOAN ASSOCIATIONS. 


This includes mutual loan, accumulating fund, co- 
operative savings and homestead associations, and has 
‘‘annotations applicable to these corporations gener- 
ally ’’—very few, but probably all there could be. The 
work is mainly a collection of the particular statutes. 
The author, Mr. Willis S. Paine, LL. D., has giventoa 
manual of ninety-four pages an ‘‘introduction” of 
seventeen, of a roving sort of character, which seems 
rather more drum-major than procession. Published 
by L. K. Strouse & Co., New York. 





COURT OF APPEALS DECISIONS. 


‘Dae following decisions were handed down Tues- 

day, March 19, 1889: 

Judgment affirmed with costs—Bridget Huston, ad- 
ministratrix, respondent, v. Edward G. Gilbert, ap- 
pellant.—Judgment affirmed with costs—Ellen Hal- 
seg, administratrix, respondent, v. Rome, Watertown 
aud Ogdensburgh Railroad Company, appellant.—— 
Judgment affirmed with costs—Lawrence O’ Laughlin, 
appellant, v. New York Central and Hudson River 
Railroad Company, appellant.—Judgment affirmed 
with costs—Ruth Torbett, respondent, v. Sherburn B. 


Eaton, appellant.——Order affirmed with costs—Peo- 
ple, ex rel. John P. Whitbeck, respondents, v. High- 
way Commissioners of Town of Palatine. ——Order 


affirmed with costs—-In re opening of Emmons avenue 
in town of Gravesend; John G. Schumacker, appel- 
lant.——Order of General Term, which affirmed order 
of Special Term denying the defendant’s motion for 
the appointment of a referee to take and state the ac- 
count, affirmed without costs, and the other order of 
the General and Special Terms affirmed so far as they 
vacate and set aside the report of the referee and the 
interlocutory judgment; and, in other respects re- 
versed so that the case may stand for further trial be- 
fore the referee, without costs to either party—An- 
thony R. Maicas, respondent, v. Leon Leony, appel- 
lant. -—— Appeal dismissed with costs — Raymond 
Christian, respondent, v. John W. Thacher, overseer 


‘of the poor of Amsterdam.——Judgment affirmed with 


costs to respondents who have appeared here, to be 
paid out of the estate—John H. Riker and another, 
executors, respondents, v. The Woman’s Hospital in 
State of New York and others, appellants. Judg- 
ment affirmed with costs—Thomas Roberts, appellant, 
v. Caroline D. Ely, executor and another, respondents. 





SEcOND DIVISION. 


Judgment affirmed with costs—People, ex rel. Abel 
S. Myers, appellant, v. Town Auditors of Highlands, 
respondents.——J udgment affirmed with costs—Henry 
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Company, respondent. —— Judgment affirmed with 
costs—Campbell Printing Press and Manufacturing 
Company, respondent, v. Stillman R. Walker, re- 
spondent.— Judgment of General and Special Terms 
reversed, new trial granted without costs to either 
party in this court--Adelia L. Otis, executor, and 
others, respondents and appellants, v. Eustace Con- 
way, committee, appellant and respondent.—QJudg- 
ment affirmed with costs—People, ex rel. Nicholas 
Cooper, respondent, v. Registrar of Arrears of Brook- 
lyn, appellant. ——Order of General Term reversed and 
judgment entered upon the verdict affirmed with costs 
—Ann Eliza Shaffer, respondent, v. Joseph H. Risley, 
appellant.——Judgment affirmed with costs—National 
Park Bank, appellant, v. Seaboard Bank, respondent. 
—Judgment affirmed with costs — Peter R. Weiler, 
appellant, v. Gertrude J. Nembach, respondent.—— 
Judgment affirmed on opinion of court below, with 
costs to be paid by appellants—In re matter of final 
accounting of Samuel W. Perry, deceased, assignee, 
by Rebecca KE. Perry and others, executors, respond- 
ents, v. Alexander Fraser and others, appellants.—— 
Judgment affirmed by default with costs, and with ten 
per centum additional, as provided for by the Code of 
Civil Procedure, on the amount of the original judg- 
ment awarded as damages to respondent by way of 
costs and against appellant as a penalty for having in- 
terposed a merely dilatory and vexatious appeal. All 
concur—Lebbeus B. Ward, respondent, v. New York, 
Susquehanna and Western Railroad Company, appel- 
lant.——Judgment affirmed with costs—George F. Vie- 
tor and others, appellants, v. George D. Nichols et al., 
respondents. Judgment affirmed with costs—Rose 
Mullen, an infant, appellant, v. Joseph T. Perkins, re- 
spondent. 





——_—___¢___. 


NOTES. 


N Connecticut last week, a man who pleaded guilty 
to killing another man was sentenced to three 
months in jail and fined one dollar. In Boston last 
week, a man who was convicted of mutilating a book 
belonging to the public library was sentenced to five 
months in jail. 


Of Lord Chancellor Westbury a London paper tells 
this story: ‘‘ Inhis later life, when he was sitting regu- 
larly on the judicial committee of the Privy Council, 
he met ex-Chief Justice Erle and asked him why he 
did not attend. ‘For three very good and sufficient 
reasons,’ said Sir William Erle; ‘because I am old, 
because I am deaf, and because I am stupid.’ ‘These 
are no impediments,’ said Lord Westbury; ‘—— is 
very old, is very deaf, and is very stupid, and 
yet we four make an excellent court.’ ”’ 








‘“*T remember riding home ina horse-car with Henry 
W. Paine one day,’? remarked a story-teller, apropos 
of this eminent Maine jurist. ‘* Paine was reading a 
sheepskin-bound volume of law reports. A mutual 
acquaintance hailed him and said: ‘See here, Paine; 
do you have to study law still?’ ‘This isn’t law,’ said 
Paine, ‘it’s only acollection of decisions of the Massa- 
chusetts Supreme Court.’ ’—Lewistown Journal. This 
is not so severe on the court as it seems at first sight, 
because Mr. James C. Carter and those of his school 
believe that decisions are not the law but only evi- 
dence of the law! 


The publishers of the American State Reports an- 
nounce a new feature, or new in the extent to which 
it is carried in volume four, in the brief notes some- 
times classed as cross-references. It consists in the 
noting of other decisions from the current State re- 


Patton, assignee, appellant, v. Royal Baking Powder 


ports upon the point involved in the case selected, and 
will result sooner or later in complete memoranda of 
all the decisions which are not purely local in charac- 
ter and effect, whether cumulative or not. These ref- 
erences are not repeated in one case after another, but 
having been once inserted, future reference is made, 
not to these cases in detail, but to the note in this se- 
ries in which they are grouped together. So when 
looking back a year or ten years hence, there will be 
found in this series the really important cases in ex- 
tenso, and careful notes of all others not purely local 
which the courts deemed worthy of reporting. 

While holding a term of the Supreme Court at Au- 
gusta Judge Walton sentenced a man to seven years in 
prison for a grave crime. The prisoner’s counsel asked 
for a mitigation of the sentence on the ground that the 
prisoner’s health was very poor. ‘‘ Your honor,’’ said 
he, ‘‘ Iam satisfied that my client cannot live out half 
that term, and I beg of you to change the sentence.’’ 
‘* Well, under those circumstances,’’ said the judge, 
‘*T will change the sentence. I will make it for life 
instead of seven years.’’ The prisoner chose to abide 
by the original sentence, which the judge permitted 
him to elect.—Macon Telegraph. 


There is said to be an unrepealed law of New Jer- 
sey, passed while the State was a British colony, which 
provides ‘‘ that all women, of whatever age, rank, pro- 
fession or degree, whether virgins, maids or widows, 
who shall after this act impose upon, seduce or betray 
into matrimony any of his majesty’s subjects by vir- 
tue of scents,. cosmetics, washes, paints, artificial teeth, 
false hair or high-heeled shoes, shall incur the penalty 
of the law now in force against witchcraft and like 
misdemeanors.’’ 


The great ‘‘Jones county calf case’’ is once more up- 
permost at Waterloo, Iowa. The case has been in the 
courts since 1877, and has been tried six times. The 
action was for malicious prosecution, and at each trial, 
with one exception, the plaintiff secured a verdict, the 
judgments ranging from $1,000,to $7,500. The last tria] 
was held in Black Hawk county in September last, and 
a verdict of $1,000 was rendered for plaintiff. The 
value of the calves out of which the suit grew was $45. 
The court costs thus far are about $3,500. 


Aaron White, a prominent citizen of Thompson, 


-Conn., who died in 1886, provided by will that each of 


the eight counties in Connecticut should receive $1,000 
as a trust fund, the interest or principal to be 
used as the members of the bar might direct to buy 
books of history, moral and political philosophy for 
the law library of each county for the use of the 
judges, the legal fraternity and the law students. The 
administrator of the White estate has mailed to the 
treasurers of the various counties checks for the stip- 
ulated sum. 


To look at Judge Cooley, of the Inter-State Com- 
merce Commission, who seems to be bound in ealf, 
and as unsentimental as his own work on the Laws of 
Corporations, no one would suppose that he would ever 
elope with a girl, but that was the way he got his wife. 
The affair didn’t happen very recently, says the Wash- 
ington Post, and has created no sensation in Washing- 
ton society this winter, for very few people know the 
facts or even suspect that Judge Cooley issuch a giddy 
fellow. The lady in the case was a farmer’s daughter, 
and it happened more than thirty years ago. She now 
presides over his house at Ann Arbor, and has spent a 
good part of the winter at the Arlington Hotel. There 
are six children to rise up and call her blessed, and 
that marriage could possibly be a failure never entered 
her head.—New York Tribune. 
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CURRENT TOPICS. 
UDGE BENNET, of the twelfth judicial circuit 
of Wisconsin, has delivered an important and 
interesting opinion in Weiss v. School Board of Hd- 
gerton, on ‘‘the Bible in the schools.” The action 
was by Roman Catholic parents for a peremptory 
writ of mandamus directing the board to cause the 
reading of the King James version of the Bible in 
the public schools to be discontinued. The read- 
ing was not compulsory, nor were the plaintiffs’ 
children required to be present at the reading. 
The exclusion was demanded on the ground that 
the reading was ‘‘ sectarian instruction,” and an un- 
constitutional interference with the rights of con- 
scicnce. Judge Bennet reviews all the cases and 
discusses the principles in an opinion of seventy 
pages, and comes to the following conclusion: *‘I 
have never in any book found thoughts expressed 
with greater clearness, or in a style at once more 
beautiful and sublime than in those quotations 
from the Psalms of David, the writings of the 
great apostle to the Gentiles, and in the language 
.of our Saviour taken from the gospels. I am una- 
ble to find any thing in them tending to sectarian 
instruction, or that can be justly said’ to interfere 
with the tenderest or most sensitive religious con- 
science in the slightest degree. The reading 
books, as well as those treating of the sciences, are 
constantly changing in our public schools. Those 
in which I read and studied when a lad are, with 
the exception of the Bible, almost entirely un- 
known to the present generation. Save only those 
in the dead languages. But the Bible remains, 
and it would seem like turning a good, true and 
ever faithful friend and counsellor out of doors to 
exclude it from the public schools of the State. 
And I have been unable to find any authority in the 
decisions of the court for so doing. No court has 
ever yet held, that I am aware of, that it is uncon- 
stitutional to read the Bible in the public schools. 
The Supreme Court of Ohio have held it may 
be excluded from the public schools by the trustees 
and boards of education, but not by the courts. 
While in Maine, Massachusetts and Iowa, under 
constitutional provisions similar to our own, the 
courts sustain the trustees and school committees 
in adopting it as a book in every way suitable and 
proper to be read on the opening of the schools 
of each day.” 


There has arisen a difference of opinion between 
the Legislature and the Supreme Court of Indiana. 
The Legislature enacted that the judges shall make 
head-notes of their decisions. The judges, on pre- 


Vor 39. — No, -18. 


sentation of the question by the State reporter, 
held that this was an unconstitutional requirement, 
and that they would not obey it. It would seem 
that the judges have the advantage. They find 
good reasons for their decision. They say: ‘‘It is 
our judgment that the petition brings before us 
these three questions: First, can the Legislature 
impose ministerial duties upon the court? Second, 
can the Legislature add duties to those devolved 
upon the judges by the Constitution? Third, can 
the Legislature, in violation of the constitutional 
inhibition, authorize the judges to discharge the 
essential duties of a reporter? Upon these ques- 
tions we express our judgment and sustain the pe- 
titioner’s contention.” ‘‘Judges cannot be re- 
quired to perform any other than judicial duties.” 
Citing numerous authorities, ‘‘The preparation of 
the syllabi is an essential part of the reporter’s 
work. Head-notes may be copyrighted, but the 
opinions of the court cannot be. The syllabi or 
head-notes may be copyrighted because they are 
the work of the reporter and not of the judges. 
The work is essentially and intrinsically ministerial, 
and therefore cannot be performed by the judges 
or the court.’”’ After pointing out that the Consti- 
tution provides that ‘‘no judge shall be allowed to 
report such decisions,” they continue: ‘‘ These pro- 
visions * * * make it perfectly clear that the 
Legislature cannot impose any of the duties of the 
reporter upon the judges of the Supreme Court.” 
They then go on to show that the Legislature have 
no right to dictate the duties of the judges; ‘‘ they 
are absolutely independent of each other.” And 
to this doctrine they cite many authorities, quoting 
among others from Field, J., in Houston v. Williams, 
13 Cal. 24: ‘*The truth is no such power can exist 
in the legislative department, or be sanctioned by 
any court which has the least respect for its own 
dignity and independence. In its own sphere of 
duties this court cannot be trammeled by any legis- 
lative restrictions. Its constitutional duty is dis- 
charged by the rendition of decisions.” We should 
think that Legislature would feel like taking a few 
lessons in legislating. 


Mr. J. H. Benton, Jr., has published a paper en- 
titled ‘‘The Veto Power in the United States — 
what is it?” The particular inquiry is whether the 
veto power may lawfully be exercised simply be- 
cause the passage of the bill in question was pro- 
cured or influenced by bribery, and is suggested by 
two recent vetoes by the governors of Massachu- 
setts and New York on that ground. The ques- 
tion also arises whether a bill so vetoed does not 
become a valid law in spite of a failure to re-enact 
it over the veto. In the cases in question no objec- 
tion to the constitutionality or wisdom of the meas- 
ure was raised by the governor. Mr. Benton ex- 
amines the question very learnedly, although it is 
singularly barren of precedent or decision, and 
comes to the conclusion that such a veto is uncon- 
stitutional and nugatory. 
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The final report of the commission appointed by 
the Legislature to revise the proposed Code of Evi- 
dence has been presented by Messrs. Field and 
Rumsey, Justice Follett having been compelled to 
resign from the commission after the preparation 
of the first draft. It shows a great amount of 
labor as embodied in the commissioners’ notes ap- 
pended to the bill. These notes are explanatory, 
and are fortified by references to judicial decisions. 
The introduction is of special interest as showing 
the views and theories of the proponents of the 
Code. We infer that a great many changes have 
been made in the Code in accordance with sugges- 
tions from the bench and bar and upon conference 
of the commissioners. 


The news of the death of Mr. Justice Matthews 
is received with a regret enhanced by the reflection 
that he was not old, and that the country might 
well have looked for a long continuance of his life, 
so spotless and amiable, so marked by the highest 
manly and judicial qualities, and so useful to his 
admiring countrymen. We opposed his appoint- 
ment on the ground that no State ought to have 
two representatives on the Supreme Court bench, 
and we have not changed our mind on this point, 
but we did not wait until his death to render our 
tribute of recognition of his great talents. His 
judicial career has been not only without blemish 
but characterized by extraordinary industry, learn- 
ing and sound judgment. His talents were versa- 
tile. In the characters of editor, soldier, advocate 
and magistrate he has displayed the wisest and 
noblest qualities. At all points he was one of the 
most admirable of men. Abreast of the foremost 
in patriotic devotion on the field of battle, he was 
also peer of any on the wisest and most reverend 
bench of judges that this country has ever known. 
His countrymen, without distinction of class or 
party, mourn that his life could not have been 
spared to adorn the public as well as the private 
station, for example as well as for admiration; but 
doubtless the omnipotent Judge has pronounced 
those words which naturally arise to every one’s 
lips in considering this pure and elevated life — 
‘¢ Well done, good and faithful servant, enter thou 
into the joys of thy Lord!” 


It is regretted that Prof. Horace E. Smith has 
felt compelled to relinguish the post of Dean of the 
Albany Law School, which for many years he has 
occupied with great credit to himself and advan- 
tage to the institution, proving himself a worthy 
successor to Amos Dean, Isaac Hidwards, Ira Harris 
and Amasa J. Parker, those great instructors who 
with others have given this school its deserved 
celebrity. At the same time the school is to be 
congratulated on having secured as Mr. Smith’s 
successor so promising a man as Mr. Charles P. 
Kirchway. Perhaps it may be said without offense 
to others, that he is recognized as the most brilliant 





of the younger members of the Albany Bar —a man 
of learning, both professional and general, of force, 
of tact, and of dignity. His career since his bril- 
liant graduation at Yale, has demonstrated many 
qualities of remarkable excellence, and his unso- 
licited selection for this important and honorable 
post is a rare compliment to one of his years, 
Doubtless he will infuse into his administration the 
good sense and enthusiasm as well as the cultiva- 
tion and amenity which are so observable in his 
character. We shall look for the continued pros- 
perity and influence of this institution under his 
guidance, 


The account in another column of the meeting of 
the lawyers to devise relief for the courts is full of 
interest. It is a shining commentary on the care 
which “people exercise in signing petitions, that 
above ninety lawyers in the third judicial district 
signed a recommendation which all hands conceded 
to be unconstitutional when they came to think 
of it! And it is another shining commentary, that 
the substitute proposed was just as unconstitu- 
tional! If lawyers regulated their clients’ affairs 
with as little sense as they infuse into their own, 
they would make a fine mess of it. Mr. Moak has 
hit the nail on the head, and hit it hard, as he 
always does. There is no use in makeshifts or ex- 
pedients. The only thing to do is to establish a 
new Court of Appeals, in two branches, or perhaps 
better, one court constantly sitting, and relegate 
the Supreme Court to their own neglected and suf- 
fering business. The vice of the present arrange- 
ment is apparent. In nearly every case one or two 
judges have been disqualified by having sat below. 
Now let us have no more nonsense about this mat- 
ter, but let us have a constitutional amendment in- 
troduced at: this session, and it will be submitted 
to and adopted by the people just as the present 
commission gets through with its calendar. 


Of course everybody knew that District-Attorney 
Fellows would not convict his boodler, but some 
hoped that Justice Daniels would. But he tried 
hard and failed. Anyway, he convicted some of 
the boodler’s friends of indiscreet applause, and 
doubtless that is some comfort to him. 





NOTES OF CASES. 





N New York and Chicago Grain and Stock Exchange 
v. Board of Trade of the City of Chicago, Illinois 
Supreme Court, January 25, 1889, it was held that 
though the Chicago Board of Trade is a private 
corporation, and the business transacted by it daily 
is of a private nature, yet the board having for 
many years permitted and invited a telegraph com- 
pany to transmit during the sessions of the board, 
to all persons who chose to pay for the information, 
reports of the dealings of the board, fluctuations in 
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prices, etc., and the information so obtained hay- 
ing in consequence become of essential importance 
to the commercial world, such information has be- 
come impressed with a public trust, and the board 
cannot now treat it as purely private, and withhold 
it from all but a favored few. The court said: 
‘¢The contention of the Board of Trade is that it is 
strictly a private corporation, and that both the in- 
dividual and aggregate business of its members is 
essentially private business, and that the market 
news and statistics collected and compiled at the 
expense of the association are the private property 
of the association, and that it has a legal right to 
control such market news and statistics, and deter- 
mine what telegraphic despatches touching the 
same it will send directly from the floor of its ex- 
change during business hours, and to whom they 
shall be sent, or whether it will send any such 
despatches whatever. The Board of Trade is a pri- 
vate corporation, and it was incorporated for the 
purpose of affording facilities to its members in 
doing business with each other. In their transac- 
tions upon the floors of the exchange they deal as 
principals with each other, but in respect to the 
outside world they are brokers and commission 
merchants for the producers, consumers, shippers 
and merchants whom they represent. For many 
years the board has so used its franchises, and its 
members have so conducted their business as that it 
has become of vast commercial influence, and fixes 
the market values of grain and agricultural prod- 
ucts for a large territory, and the fluctuations in 
prices upon its floors powerfully affect the market 
prices of the necessaries of life throughout the 
country and the world. The great power and in- 
fluence which the board possesses in dictating mar- 
ket values is owing to the vast aggregation of prod- 
ucts which are drawn to its portals for a market, 
and are bought and sold upon its’ floors, and which 
pay tribute and toll in the shape of commissions to 
its members. The great bulk of this business, 
though in form and as between the members the 
mere private and individual dealings of such mem- 
bers, is in reality the business of the numerous pro- 
ducers, consumers, merchants and shippers for and 
on behalf of whom these members deal. A poten- 
tial factor in attracting this accumulation of busi- 
ness to the halls of the exchange, and in vesting 
the board with this power to regulate and deter- 
mine the market prices of grain and provisions, is 
the fact that many years ago the board admitted 
and invited the telegragh companies, which are 
quasi public corporations, to the floors of the ex- 
change, and permitted and encouraged them to 
gather market quotations, showing the changes and 
fluctuations in the prices of the various products as 
they occurred, and send instantaneous information 
from the floors of the board, by means of telegraph 


lines and instruments, to all the principal towns 


and cities; and by means of ticker circuits to the 
places of business of all persons desirous of such 
information, which information was furnished to 
all persons and corporations without discrimination 


who were willing to receive and pay for the same. 





In this way the business of the country in buying 
and selling agricultural products has been brought 
under the control of the market values for such 
products as fixed and determined on the Board of 
Trade, and the business of dealing in such products 
has been brought to conform to the method of re- 
ceiving instantaneous and continuous market re- 
ports, inaugurated and for years persisted in by the 
Board of Trade and the telegraph companies. This 
market news is a species of property, and if the 
statistics with reference to the individual business 
of the members of the association, and the aggre- 
gate business of its members, had from the start 
been gathered and compiled at the expense of its 
members, and for their sole use, it may be it would 
have been strictly private property, held in trust by 
the board for the use and benefit of such members, 
and wholly free from any public interests therein. 
But the board did not so exercise its franchises 
and so conduct its business, but admitted the tele- 
graph companies to the floor of its exchange, and 
permitted and encouraged them, from day to day 
and year after year, to gather these statistics of the 
dealings on the board, and telegraph them immedi- 
ately as they were made throughout the land to 
whomsoever would pay for such information, until 
the business of the country had adapted itself to 
these means and appliances, and the point was 
reached when the quotations upon the board were 
puissant to determine the market values of the prod- 
ucts of the country, and all persons dealing in 
such products could not without the knowledge and 
benefit of these immediate quotations intelligently 
and safely sodeal. * * * Assuming these market 
quotations and reports are property, and the pri- 
vate property of the Board of Trade, yet if they 
have been so used by the board, and by the tele- 
graph companies with the knowledge and consent 
of the board, as to become affected with a public 
interest, then they are subject to such public regu- 
lation by the Legislature and the courts as is neces- 
sary to prevent injury to such public interest. The 
doctrine in question has application both to the 
property of individuals and of corporations, and it 
is therefore immaterial that any such corporation 
may be a mere private corporation. If the interest 
is public, then it is necessary to all alike, common 
to all, and upon equal terms. The doctrine as ap- 
plied to the matter of these quotations would for- 
bid that a monopoly should be made of them by 
furnishing them to some, and refusing them to 
others who are equally willing to pay for them and 
to be governed by all reasonable rules and regula- 
tions, and would prevent the Board of Trade or 
the telegraph companies from unjustly discriminat- 
ing in respect to the parties who will be allowed to 
receive them. * * * The question here is not 
one of withholding altogether instantaneous quota- 
tions and information respecting the prices at which 
grain and provisions are being sold upon the mar- 
ket of the exchange, nor one of discriminating be- 
tween its own members and such persons as are not 
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members in giving such information. Before the 
board itself assumed to control the sending of this 
news no discrimination was made in distributing it 
between those who were and those who were not 
members of the board, and since the change was 
made a very large proportion of the approved cor- 
respondents are not members, and the rule contem- 
plates that persons other than members should be 
such correspondents. The question is can the board 
so conduct its affairs for a long term of years as to 
create a standard market for agricultural products, 
and acting in concert or combination ,with the tele- 
graph companies, build up a great system for the 
instantaneous and continuous indication of that 
market and its fluctuations, until the public and all 
persons dealing in such products conform their 
business to this system, and until by the usage and 
custom of merchants, thus advanced by the meth- 
ods adopted by the board and telegraph companies, 
such instantaneous quotations become necessary to 
the successful and safe transaction of business, and 
until such system has become impressed and af- 
fected with a public interest, and then be allowed 
to discriminate between persons and parties, and 
where all alike are willing to conform to reasonable 
rules and requirements, and pay for the informa- 
tion desired, say that one shall and another shall 
not have such information? If the board has such 
right, and these corporations are lawfully permitted 
so to do, then they have the power to create monopo- 
lies and dictate who shall dealin the agricultural 
products of the country, and at will impoverish or 
enrich merchants, shippers and producers. It is 
vain to say that the ordinary newspaper reports of 
the state of the market are all that are necessary to 
legitimate dealers in grain and provisions. The 
business of the country has outgrown such condi- 
tion, and this very largely through the methods 
adopted and introduced by appellees themselves, 
The fact that 1,400 persons, firms and corpora- 
tions are in receipt of these instantaneous mar- 
ket reports, and are willing to pay therefor the 
large fees and charges demanded of them for the 
receipt of the same, is proof positive that a business 
advantage is gained by immediate knowledge of 
the condition of the market. The persistent efforts 
of the Board of Trade itself to control these market 
reports are an indication of their estimate of their 
value.” 


In Wilkinson v. Detroit Steel and Spring Works, 
Michigan Supreme Court, January 25, 1889, it was 
held that when part of a building falls without ap- 
parent reason the owner is not relieved from liabil- 
ity for resulting damages because he used reasona- 
ble care in obtaining plans and employing a con- 
tractor to do the work. The court said: ‘‘The 
general rule, in its broad sense, is well stated by 
Thomp. Neg. 899, as follows: ‘One who has con- 
tracted with a competent and fit person exercising 
an independent employment to do a piece of work 
not in itself unlawful, or attended with danger to 
others, according to the contractor’s own methods, 





and without his being subject to control except as 
to the results of his work, will not be answerable 
for the wrongs of such contractor, his sub-contrac- 
tors or his servants, committed in the prosecution 
of the work.’ And see section 25, pages 902, 903, 
same author. There are well-recognized exceptions 
to the general rule, as: 1. Where the contractor is 
not left to pursue his own methods of accomplish- 
ing the result, but is furnished by the proprietor 
with plans which he agrees to execute, and the in- 
jury results from a defect in the plan. 2. When 
the work completed is on the proprietor’s own land, 
and as completed is a nuisance, the party who em- 
ployed another to do it is responsible for all the 
consequences, for then the maxim, ‘qui facit per 
alium facit per se’ applies, as well as the maxim, 
‘so use your own as not to injure another’s prop- 
erty.’ These exceptions appear to be supported by 
all the modern authorities upon the subject. Thus 
Andrews, J., in King v. Railroad Co., 66 N. Y. 185, 
says: ‘Whoever directs the doing an act, which 
when done will necessarily be the creation of a 
nuisance, will be personally responsible for a special 
injury resulting therefrom to third persons, whether 
the act is performed by a servant or contractor.’ 
And Peckham, J., in Bensen v. Suarez, 28 How. Pr. 
511; 19 Abb. Pr. 61, says: ‘An owner has no right 
to erect a nuisance on his own land to the injury of 
his neighbors. He cannot erect so weak and un- 
safe a building that it shall fall in ordinary times 
from its mere insecurity and insufficient strength, 
and thus injure the building or property of his ad- 
joining neighbor without being liable for that in- 
jury.’ It is unnecessary to multiply citations, for 
the reason that the principle is founded in reason 
and justice. If this building fell from its inherent 
weakness of construction, though built according 
to the plan, was it a nuisance? It was located be- 
tween and contiguous to,two public highways. It 
fell after being erected four or five months, in a 
calm day, without any apparent cause, internal or 
external, except through its own weakness and in- 
ability to stand longer. I quote from Wood Nuis., 
§ 109: ‘ While a man has a right to follow his own 
tastes and inclinations as to the style and character 
of the building that he will erect upon his own 
land, yet he has no right to erect and maintain 
there a building that is dangerous by reason of the 
materials used in or the manner of its construction, 
or that is inherently weak or in a ruinous condi- 
tion, and liable to fall and do injury to an adjoin- 
ing owner or the public. Such a building on a 
public street is a public nuisance, and is a private 
nuisance to those owning property adjoining it; 
and if the building falls and inflicts injury upon 
the adjoining owners or their property, or to any 
one who is lawfully in its vicinity, the owner is lia- 
ble for all the consequences that ensue therefrom.’ 
* * * The law imposed upon the defendant, 
when it exercised its lawful right of constructing a 
rolling-mill upon its premises adjoining a public 
highway, the duty toward the general public hav- 
ing the right of passing along or lawfully being in 
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that highway, to so erect it as to render it reasona- 
bly safe and sufficiently strong, not only to resist 
the strain upon the supporting timbers of the roof, 
but strong enough to support the roof at all seasons, 
in all ordinary weather; and also under such extra- 
ordinary occurrences as are more likely to arise in 
that locality, based upon past experience. And this 
duty cannot be avoided by employing an independ- 
ent contractor to furnish the material and perform 
the work. Here, if the testimony is believed, was 
a trap constructed according to defendant’s plans, 
dangerous to human life, and liable at any time to 
fall upon and injure persons or property in the 
highway. It was a dangerous nuisance, and was 
being maintained by the defendant. It cannot es- 
cape liability by saying: ‘It was built according to 
plans which I procured, by a person whom I em- 
ployed. I acted in good faith and with reasonable 
care in selecting my architect and builder, and 
therefore I have discharged my whole duty in the 
matter.’ The reason why this is not a sufficient an- 
swer is plain. The injury does not arise from the 
act of the contractor during the performance of a 
work over which defendant had no control. It has 
employed a man to do a lawful thing in an unlaw- 
ful manner. Jt employed him to construct a build- 
ing which when done necessarily resulted in the 
creation of a nuisance. It not only directed the 
act to be done, but it maintained the nuisance un- 
tilit fell and did the injury complained of. The 
charge of the court proceeded upon the wrong basis 
as to excusing liability in a case like this. He 
should have instructed the jury that if the build- 
ing was so constructed by defendant, or through 
its directions, as to be insecure and unsafe, and of 
such inherent weakness as to fall without external 
or internal forces acting upon it, other than the or- 
dinary forces to which it would be subject in the 
locality, and the business carried on in such build- 
ing, it would be a nuisance, and the defendant 
would be liable for any injury caused thereby to 
any person lawfully in the public highway. The 
obligation to construct a building that would be 
safe and secure was primary with defendant, and 
could neither be delegated nor exercised by em- 
ploying one person to prepare plans and another 
person to do the work, and resigning all control 
and responsibility into his hands. The exercise of 
reasonable care in the creation or maintenance of a 
nuisance can never be an absolute defense to an 
action for an injury occasioned thereby.” 





EVERY MAN HIS OWN LAWYER. 

T is an old saying that the man who is his own law- 
yer hasa fool foraclient. I doubt this. My ca- 
reer has been very successful. I have accomplished 
the real object of life, andam very rich. I attribute 
my wealth solely to my knowledge of the law. Ihave 
always studied law; and while of course I have never 
been so simple as to undertake to practice it for the 
benefit of other people, my appreciation of the assist- 
ance which my knowledge of the law has been to me, 
impels me to describe some of the incidents of my ca- 








reer, in the hope that they may furnish valuable sug- 
gestions to young men starting out in life. 

I was a farmer’s son, aud was reared in central New 
York... I very early became dissatisfied with my life 
on the farm, and became an office boy in the office of 
Squire Hopkins, the lawyer of the neighboring village. 
He had a good law library, and I read it very thor- 
oughly in my many hours of idleness. 

The first opportunity to make use of my legal knowl- 
edge occurred after I had been there about a year. 
One day anattorney named Jones from a neighboring 
town called to see Squire Hopkins in relation to a suit 
in which they were opposing attorneys. When Jones 
came into the office he took from his pocket a bank 
note for $50, and asked me if I would take it, and pay 
a small bill which he owed at a store in the village, 
and bring him back the change. I consented, took 
the note, went to the store, paid the bill, received 
about $45 in change, and returned. When I came to 
the office Jones asked meif I had paid the bill. I said 
‘‘Yes.” He waited a moment and asked if I had the 
change. I said ‘‘ Yes.” After another pause, and 
with some surprise, he said: ‘‘ Well, will you give it 
tome?’’ I said *‘No.’’ A more astonished man I 
never saw. He asked mewhy I would not give him 
the change, and what I meant. I madenoreply. He 
grew more and more angry, and at length, breaking 
out in a violent rage, seized me and began beating me 
violently. The noise brought out Squire Hopkins 
from his inner office and several people from the 
street. They interfered, and forced Jones tostop. He 
shouted out that I was a thief, and he would send me 
to State’s prison, and rushed out for a constable. He 
went to the nearest justice, made an affidavit that I 
had stolen $45 from him, and had a warrant issued. 
charging me with grand larceny. The constable ar- 
rested me, and took me to the jail, where I passed the 
night. The next day my hearing came on before the 
justice. When Jones finished his testimony I moved 
to dismiss the case; and the justice, who was a shrewd 
old countryman well up in justice’s law, granted the 
motion, saying that he regretted he couldn’t hold me, 
but what I had done clearly wasn’t larceny. Jones 
then tried civil suits. He first sued for conversion, 
but the complaint was dismissed on the ground that I 
was only liable for a breach of contract. He then sued 
on the contract, and I pleaded infancy, and easily de- 
feated him. I then concluded it was time for me to 
take the offensive. I sued him for assault and bat- 
tery, slander and false imprisonment, and the court 
was compelled to direct the jury in each of these cases 
that there was no question before them except the 
amount of damages. He tried to defeat me finally by 
putting his property out of his hands; but some exe- 
cutions against the persons brought him, like St. Pat- 
rick’s snakes, ‘‘to a sinse of the situation.’’ 

This was the beginning of my fortune. Squire Hop- 
kins, who had always hated Jones, was delighted at 
his discomfiture, and was moreover greatly pleased 
with my management of the case. I became grad- 
ually more and more of a favorite with him. He was 
a widower having a number of children and a consid- 
erable property. He had naturally an irascible tem- 
per, and as he grew old became suspicious and subject 
to fits of passion against his children, although he was 
naturally quite fond of them, which was the only 
really weak point in his character. From my intimate 
relations with him I had excellent opportunities to 
covertly stimulate his prejudices, and at Jength, one 
day, ina fit of rage against his children, ko made a 
will disinheriting them and giving all his property to 
me. , Within a few weeks however his enmity to his 
family seemed to weaken, notwithstanding all my ef- 
forts, and at length, one day, he broke out in violent 
abuse of me, and a complete reconciliation took place 
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between himand hisfamily. He drafted a new will 
and executed it, and asserted to his children that he 
had repaired the wrong he had previously done them. 
No one however read or knew tne exact contents of 
the new will, but all the family were entirely satisfied 
with the condition of affairs, and I was dismissed 
from the place. Not long after the squire died sud- 
denly. I had remained about the village. I learned 
that the will was to be opened after the funeral, and I 
suspected that the first will might remain undestroyed. 
I went to the house, and as soon as the funeral was over 
entered the parlor, where allthe family were assem- 
bled. A bright fire was burning in the fire-place. The 
squire’s strong box was on the table opened, and the 
two wills, which had been carefully sealed up in sepa- 
rate packages and indorsed with their respective dates 
by the squire, had been taken out of the box, and lay 
on the table as yet unopened. As I had suspected, the 
squire had neglected to destroy the first will, relying 
on the revocation of it contained inthenewone. AsI 
stepped into the room all the family looked at me with 
open surprise and dislike. The oldest son spoke up, 
and said: ‘‘Why doyou come here? This meeting is 


confined to persons interested in my father’s estate.’’ , 


I answered that I had an interest in the estate under 
a will his father had made, and I claimed a right to be 
present. He replied that the will I referred to was of 
no consequence; it had been revoked. ‘‘ We’ll see 
about that,’ said I. While talking I had edged my 
way over to the table, and suddenly seizing both wills, 
thrust the onein my favor into my pocket and threw 
the other one into the fire. I then seized the poker 
and kept the crowd at bay, while the later will was 
burniug up. There was a wild scene of astonishment 
and rage. The sons rushed upon me, but I held my 
ground till the will I had thrown into the fire was en- 
tirely consumed. Finally they overpowered me, and 
dragged me out of the house, and down to the office of 
the same old justice before whom I had been taken be- 
fore. When we arrived there they stated what had 
occurred. The justice looked over the statutes, and 
seemed quite surprised to find that the willful de- 
struction of a will was not a criminal offense under 
the laws of New York. As he finished his unavailing 
search, he looked up grimly and told my captors that 
they could do nothing criminally, but he added that 
of course the will I had was good for nothing, having 
been revoked, and they could bring an equity suit and 
establish the destroyed will. So I was released. They 
immediately consulted counsel about bringing a suit 
to establish the destroyed will, but as no one had ever 
seen it, they had no evidence on which to establish it. 
Squire Hopkins’ statements as to its general purport 
were too vague to be of any use, even if admissible at 
all. Their counsel therefore advised that it was a case 
of intestacy. The oldest son accordingly applied for 
letters of administration. I thereupon filed my will 
for probate. It was regularly executed, and the only 
question was whether it had been revoked. But the 
mere fact that another will had been executed was 
clearly of itself no proof of revocation; and so, after a 
very simple contest, my will was admitted to probate, 
and under it I turned out the heirs and took possession 
of the whole estate. It has always seemed to me odd 
that there should be no New York statute punishing 
criminally the willful destruction of a will, and still 
more singular that so few persons have ever taken ad- 
vantage of the omission. But there is a surprising ig- 
norance of law among most people. 

Having thus become a man of considerable wealth, 
I set to work to increase my fortune by other legal 
means. The usury laws of New York of course offered 
an admirable field for a man of my tastes, but the ease 
with which, under those stututes, a borrower can ar- 
range a loan so as to lawfully appropriate the whole 


principal without any return is so obvious that it 
would have little interest for any readers if I were to 
describe my operations in that line. Still when one 
considers the magnificent results which have been ac- 
complished under these old usury laws by men well 
acquainted with them, their capacities never should be 
underrated. No young man starting out in business 
can adopt a safer rule than never to omit an opportu- 
nity to obtain an usurious loan. 

The statute of frauds affords a more interesting field 
for operations. Under this statute,'which has always 
seemed to me aptly named, I carried on at one time a 
very safe business of this kind. I engaged in business 
in New York city as an importer, and in a short time 
acquired a good credit abroad. <A period of activity 
in business and in speculation came on, such as occurs 
periodically in this country, and it was perfectly ap- 
parent to me, and to all shrewd business men that for 
a while there would be large profits made on imported 
goods, and then a sudden fall in value. My competi- 
tors were apprehensive, and ordered cautiously; but 
knowing that a contract to purchase goods of the 
value of more that $50 must not only be in writing, but 
must state the consideration, I prepared a form of an 
order for goods which was perfectly explicit as 
to the amount and nature of the goods or- 


dered, but which omitted any reference | to 
the consideration. On these orders goods were 
freely sent me. They usually arrived in New 


York several months after the orders were sent, and 
so long as prices were rising I sold them at a profit, 
and paid forthem. Suddenly the long-expected panic 
occurred; prices went down, and everybody in the 
trade was saying that I wasruined. I had immense 
orders outstanding and large amounts of goods on the 
way from Europe. When they arrived however I sim- 
ply refused to accept them, and when suits were 
brought the fact that my orders did not state the con- 
sideration could not be surmounted. 

It is quite easy to draw a written contract so as to 
satisfy an ordinary business man, and yet have it in- 
valid under the statute of frauds, and this is one of the 
safest ways of doing business I know of. I have heard 
that Sir Matthew Hale wasa great judge, but to my 
mind his authorship of the statute of frauds is his real 
title to fame. 

The cases of The Atlas, 93 U. 8S. 302, and The Monti- 
cellov. Morrison, 17 How. 152, suggested a business 
which I found very profitable at one time. The case 
of The Atlas, you will remember, holds that the claim 
of all owners of a cargo in a vessel which is injured by 
a collision with another vessel, for damages against the 
other vessel, is not barred by the negligence of the 
vessel in which the cargo is. The other case estab- 
lishes that the receipt Of insurance for the full value 
of such a cargo is no defense to such a claim. After 
these decisions I formed a partnership with a master 
of a tug-boat for a business of this kind. We would 
buy a worthless old canal-boat, and load it full of 
grain, and have the title to the boat and the insurance 
on it taken in the captain’s name, and the title to the 
grain and the insurance on it takenin my name. Then 
the captain would take the canal-boat in tow, run it 
into collision with some other vessel, and the canal- 
boat of course would go to the bottom. Sometimes 
my partner, by hard swearing, would obtain a judg- 
ment holding the other vessel entirely at fault. Some- 
times the damages to the vessels would be appor- 
tioned, which was better than nothing; but even 
when it was held that my partner’s negligence was 
the sole cause of the collision we recovered the value 
of the cargo twice over—once from the insurance com. 
panies and once from the other vessel—and this made 
a large profit,even if we let the lost boat go for noth- 


ing. 
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But the length of thisarticle warns me to close. There 
are of course many other methods of making money, 
which a careful study of the law will suggest. If this 
communication shall lead any young men who read it 
to increased zeal in the study of that great science, my 
purpose in writing these reminiscences will have been 
accomplished. 

PETER PEEBLES. 





LIBEL — PRIVILEGE — PUBLICATION IN 
TRADE NEWSPAPER OF EXTRACTS FROM 
REGISTER OF COUNTY JUDGMENTS. 


22 QUEEN’S BENCH DIVISION, 184, OCT. 31, 1888. 


WILLIAMS Vv. SMITH. 


The plaintiff, a hatter, brought an action against the defend- 
ants, the proprietors of the Hatters’ Gazette a newspaper 
having a circulation among the members of the trade, for 
libel. The alleged libel consisted of a statement which 
appeared in the number of the Hatters’ Gazette for De- 
cember 1, 1887, in a column headed ‘‘ The Gazette,” with 
sub-headings ‘ Bills of Sale,’’ ‘‘ County Court Judgments,” 
and **The Bankruptcy Acts,’? under the sub-head- 
ing ‘‘County Court Judgments,” as follows: ‘‘W. S., 
L. House, lL. Street (the plaintiff's name and ad- 
dress), 271. 1s. Od, October 18, 1887;’> the innu- 
endo being ‘‘meaning thereby that on December 1, 
1887, there was an unsatisfied judgment against the plain- 
tiff ina County Court for 271. 1s. 0d., which had been ob- 
tained on October 18, 1887.”" A judgment for that amount 
had been at that date recovered against the plaintiff in a 
County Court, and had been registered in the register of 
County Court judgments kept pursuant to section 18 of 
the County Courts Act of 1852. Prior to December 1, 1887, 
the plaintiff had satisfied the judgment, but he had not 
obtained a certificate of satisfaction, and on December 1, 
1887, the judgment continued on the register. The de- 
fendants had, without themselves searching the register, 
taken the particulars from another trade newspaper. The 
judge held that the words were capable of the alleged de- 
famatory meaning, and left it to the jury to say whether 
they were libellous. The jury found a verdict for the plain- 
tiff with substantial damages. Held, that the direction and 
the verdict were right. 


i) OTION on behalf of the defendants to set aside 

the verdict and judgment for the plaintiff and to 
enter judgment for the defendants or for a new trial. 
The head-note states the facts. 


Winch, Q. C., and Herbert Reed, for defendants. 
R. G. Glenn (with him, Cock, Q. C.), for plaintiff. 


PoutuockK, B. I am of opinion that this motion 
should be dismissed. Ithink that both the direction 
of the lord chief justice and the verdict of the jury 
were right. I do not think it necessary to say more 
as to the direction, but proceed to consider whether 
the verdict can be supported upon the facts proved. 

The action is brought by the plaintiff, a hatter car- 
rying on business in the city of London, against the 
defendants, the proprietors of the Hatters’ Gazette, a 
newspaper which has acirculation among the mem- 
bers of the trade, for libel. The alleged libel is the 
publication by the defendants in the number of the 
Hatters’ Gazette for December 1, 1887, of a statement 
with reference to the plaintiff. This statement ap- 
peured in a column headed ‘‘ The Gazette,’’ and con- 
taining as sub-headings ‘*‘ Bills of Sale,’ ‘‘County 
Court Judgments,’’ and ‘‘The Bankruptcy Acts,” un- 
der the sub-heading ‘‘ County Court Judgments,” and 
was as follows: ‘‘ Williams, Stewart (the plaintiff's 
name), Leadenhall House, Leadenhall Street, hatter, 
for 271. 1s. Oct. 13, 1887.’’ The innuendo in the state- 
ment of claim is ‘‘ meaning thereby that there was on 
the said date (viz., Dec. 1, 1887), an unsatisfied judg- 
ment against the plaintiffin a County Court recovered 
on October 13, 1887.”’ 





If this statement is to be regarded as a fair report of 
a judicial proceeding it is privileged according to law. 
I think the effect of the judgment of Lord Cottenbam 
in the House of Lords in Fleming v. Newton, 1H. L. 
Cas. 363, with which I agree, is to place the publica- 
tion of a mere extract from a record of judgments 
kept pursuant to statute on the same footing as a fair 
report of a judicial inquiry. But this is not a case of 
the publication of a mere extract from a record of 
judgments. This newspaper is called the Hatters’ Ga- 
gette, and itis published in order to give information 
to persons carrying on business as hatters as to mat- 
ters which are of interest to the trade, among others 
as to the credit of members of the trade. I think that 
the jury could not have found that such a statement 
made with reference toa member of the trade in such 
a column of such a newspaper meant any thing else 
than that the judgment was unsatisfied. The judg- 
ment was in fact satisfied when the statement was 
published, and I think it obviously of great import- 
ance that such published statements as this should be 
really true, and not merely true in the sense that they 
are accurate reproductions, though that which they 
reproduce happens to bean extract from a record of 
judgments. Ithink therefore that the jury was right 
in finding that the statement conveyed the alleged de- 
famatory meaning. 

As to the cases which have been cited, in Fleming v. 
Newton, 1 H. L. Cas. 363, the House of Lords reversed 
a decree of the Scotch Court of Session granting an 
interdict to prevent the publication of the plaintiff's 
nameinacepy of the register of protests established 
by law in Scotland, which had been published by the 
defendants, a society of merchants and traders. I 
think that Lord Cottenham in his judgment must be 
taken to have held that the publication was legal. In 
that case the promissory notes in question had been 
dishonored by the plaintiff, and had been protested 
by the payee, and the protests had been registered ac- 
cording to the law of Scotland, so that the statement 
published by the defendants of the plaintiff was true. 
McNally v. Oldham, 16 C. L. Ir. (N. 8.) 298, which was 
argued on demurrer in the Irish Court of Queen’s 
Bench, was substantially the same case as the pres- 
ent. The facts and the innuendo were the same, and 
the innuendo was, for the purposes of the demurrer, 
to be taken as supported by the statement which had 
been published. Unlike Fleming v. Newton, 1 H. L. 
Cas. 363, it was a case in which the judgment, the par- 
ticulars of which were published, had in fact been sat- 
isfied at the date of the publication. Lefroy, C. J., 
says in hisjudgment: ‘‘Availing himself of his legal 
right, which none of us mean to question, a right to 
publish a true copy of the judgment, the defendant 
has added a sting to his report, viz., ‘* that at the date 
of the publication the plaintiff was a debtor by judg- 
ment, and that the debt was unsatisfied.” Here tha 
jury had to construe the statement, and as it appeared 
in a ‘* black list,’’ the object of which is well known, 
they could not have found that it had any other effect. 

In the more recent case of Cosgrave v. Trade Auzil- 
iary Co., 8 Ir. R. C. L. 849, in the Irish Court of 
Queen’s Bench, the statement containing the particu- 
lars of the judgment was followed by a note to the ef- 
fect that the judgment was satisfied. The poison and 
the antidote were administered together. For these 
reasons I am of opinion that the verdict ought to stand. 


Manisty, J. I have arrived at the same conclusion. 
The case isimportant, but itdoes not, in my opinion, 
present difficulty. The questions are, whether the 
statement which has been published, by the defend- 
ants of the plaintiff is capable, asa matter of law, of 
the meaning imputed to it in the innuendo, and 
whether the jury were justified in finding that the 
statement bore this meaning, and was therefore libel- 
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lous. The plaintiff is a hatter. The statement com- 
plained of was published in the Hatters’ Gazette, in a 
column headed ‘‘ The Gazette,’’ and containing lists 
of bills of sale, County Court judgments, and proceed- 
ings in bankruptcy affecting members of the trade, 
and consisted of the plaintiff's name and place of busi- 
ness, followed by the date and amount of a judgment 
which had been recovered against him in a County 
Court. This judgment had been registered pursuant 
to the County Courts Act, 1852, and remained on the 
register of County Court judgments at the date of the 
publication, but the plaintiff had satisfied the judg- 
ment before that date. The meaning imputed to the 
statement in the innuendo is that the judgment was 
not satisfied at the date of the publication. The 
avowed object of the column was to warn the trade 
against dealing with members whose credit was doubt- 
ful, and I think that apart from authority, a judge 
might properly hold that the statement was capable 
of this meaning, and that a jury finding it in a ‘‘ black 
list,’? might reasonably so construe it. The publica- 
tion of the particulars of a bill of sale in such a col- 
umn would naturally, I think, imply that at the date 
of that number of the newspaper the bill of sale had 
not been paid off. 

Three cases were cited. In Fleming v. Newton, 1H. 
L. Cas. 363, in the House of Lords, the publication 
containing the alleged libel was a simple literal copy 
of the public register of protests of bills of exchange 
and promissory notes for non-acceptance or non-pay- 
ment which is established by statute in Scotland. The 
statement here complained of, with its context, is in 
no sense a mere transcript from the register of County 
Court judgments. ITagree with my learned brother 
in his observations on the judgment of Lord Cotten- 
ham in Fleming v. Newton, 1 H. L. Cas. 363. The case 
in the Irish Court of Queen’s Bench of McNally v. 
Oldham, 16 C. L. Ir. (N. 8.) 298, is, except that it was 
argued on demurrer, precisely similar to the present 
case. The nature and circumstances of the publica- 
tion, the defamatory meaning imputed, and the sug- 
gested excuse, were the same as here. The case is an 
express authority for holding, as the lord chief justice 
here held, that the statement was capable of support- 
ing thealleged innuendo. Asto the more recent casein 
the Irish Court of Queen’s Bench of Cosgrave v. Trade 
Auxiliary Co., 8 Ir. R. C. L. 349, I desire to say that I do 
not regard this decision asin any sense overruling Mc- 
Nally v. Oldham, 16 C. L. Ir. (N. 8S.) 298. The cases were 
wholly different. Both related to the publication in 
‘‘ black lists”’ of the particulars of judgments which 
were in fact satisfied, but whereas in McNally v. Old- 
ham, 16 C. L. Ir. (N. 8S.) 298, the alleged libel was 
interpreted to mean that the judgment was not 
satisfied in Cosgrave v. Trade Auziliary Co., 8 Ir. R. 
C. L. 349, the particulars were followed by a nute to 
the effect that the judgment was satisfied. The dis- 
tinction is pointed out by Whiteside, C. J. (8 Ir. R. C. 
L., at p. 855), and O’Brien, J. Id. at p. 3861. I think 
the direction of the lord chief justice was correct, and 
that the jury placed upon the statement the only rea- 
sonable interpretation. The motion will therefore be 
dismissed. 

Motion dismissed. 
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MARINE INSURANCE—EXEMPTIONS—NEG- 
LIGENCE OF INSURED. 


UNITED STATES DISTRICT COURT, E. D. MICHIGAN, 
JAN. 2, 1889. 


THE ONTARIO.* 
Under a marine policy exempting the underwriter from lia- 
bility for ‘‘ all perils, losses, misfortunes or expenses con- 


*37 Fed. Rep. 220, 





sequent upon, or arising from, or calsediiby, in * 


the want of ordinary care and skillin navigating said ves- 
sel,’ the insured cannot recover general average expenses 
incurred in rescuing the vessel from a peril brought about 
by negligence in her navigation. 

Where a vessel was negligently run ashore and a storm com- 
ing on, was voluntarily scuttled to save her from total 
loss, and other general average expenses were subse- 
quently incurred, held, that the stranding, and not the 
storm, was the proximate cause of the loss. 


N Admiralty. This was a libel by the North-west- 
ern Transportation Company, owner of the Ontario, 
against the Boston Marine Insurance Company, to re- 
cover a general average loes. The facts connected with 
this loss were substantially as follows: The propeller 
Ontario, valued at $55,000, was insured against total 
loss and general average only in five companies, of 
which the respondent was one. The policy in suit con- 
tained the folowing exception to the general liability 
of the respondent as insurer: 


“Excepting all perils, Josses, misfortunes or expenses 
consequent upon or arising from, or caused by, the fol- 
lowing or other legal excepted causes: * * * Dam- 
ages that may be done by the vessel hereby insured to 
any other vessel or property; incompetency of the 
master or insufficiency of the crew, or want of ordi- 
nary care and skill in navigating said vessel, and in 
loading, stowing and securing the cargo of said vessel; 
rottenness, inherent defects, overloading, and all other 
unseaworthiness; theft, barratry or robbery.” 


On the 11th day of October, 1883, the propeller, laden 
with a large cargo of miscellaneous merchandise, left 
the port of Sarnia, Ontario, bound for Duluth. While 
endeavoring to enter the harbor of Southampton, on 
the east shore of Lake Huron, and while running at 
her ordinary speed of nine or ten miles an hour, in a 
dense fog, the propeller took the ground upon a shoal 
near what is known as ‘* Nine Mile Point,’’ a short dis- 
tance from Southampton. She stranded hard and fast, 
and in her struggles to relieve herself, broke her wheel 
and shoe. Efforts were made to get her off by the offi- 
cers and crew, but failing so to do, they sent for light- 
ers and tugs, and notified the insurers. Before the ar- 
rival of the tugs, the wind and sea increased so much, 
aud the steamer began to pound so heavily, that it 
was found necessary to open the sea-cocks, and allow 
her to fil) and settle to the bottom. This was done, 
and thereby the cargo was greatly damaged. Soon after 
she was scuttled, a wrecking agent representing the 
underwriters appeared upon the scene, and took charge 
of the work. She was subsequently gotten off, and, 
with her cargo still aboard, taken to Sarnia. The 
owner, Claiming that there was a general average loss, 
caused an adjustment to be made, and filed this libel 
to recover the propeller’s share of the damage done to 
the goods by water, and the expense of releasing the 
vessel. The insurance company defended upon the 
ground that the loss was occasioned by negligence, 
and was within the exception of the policy. ; 


Moore & Canfield, for libellant. 
H. H. Swan, for respondent. 


Brown, J. At the time this case was originally sub- 
mitted the principal argument of the respondent was 
addressed to the point that the action had not been 
brought within the time required by the policy. The 
question was indeed raised that the libellant was not 
entitled to recover by reason of the exception in the 
policy of losses and perils occasioned by negligence, 
but the point was not dwelt upon or considered with 
the care its importance demanded, and an interlocu- 
tory decree was ordered for the libellant without mach 
reflection. The case comes now before the court upon 
the report of the commissioner, to whom it was re- 
ferred to compute the damages, and 1am now asked 
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to reconsider the question of liability as if it had never 
been determined. As no objection has been made by 
the libellant, Iam quite willing the case should take 
this course. 

1. There can be no doubt in my mind that the master 
was guilty of gross negligence in approaching the land, 
and in endeavoring to enter the harbor of Southamp- 
ton at the speed of nine or ten miles an hour, ina fog 
which he admits himself to have been very wet, dense 
and heavy—*‘ as thick a fog as we ever have on Lake 
Huron;’’ andif the loss had been total, libellant would 
not have been entitled to recover by reason of the ex- 
ception in the policy exonerating the insurer from lia- 
bility for all perils, losses, misfortunes and expenses 
arising from the incompetency of the master or the in- 
sufficiency of the crew, or want of ordinary care and 
skill in navigating the vessel. This question was fully 
considered by this court in the case of The Spartan, 
reported under the name of The Richelieu, etc., Navi- 
gation Co. v. Insurance Co., 26 Fed. Rep. 596. Other 
cases to the same effect are The Portsmouth, 9 Wall. 
682; The Costa Rica, 8 Sawy. 538. 

In this case, I do not understand it to be seriously 
claimed by the libellant that it can recover for dam- 
ages occasioned by the stranding of the Ontario. These 
are excluded both by reason of the exemption of the 
underwriters for all losses directly caused by the neg- 
ligence of the master, and because the policy does not 
cover cases of particular average or partial loss. But 
it is insisted that its right to recover general average 
expenses is not impaired by the negligence attendant 
upon the original stranding of the propeller, because 
the proximate cause of these losses and expenses was 
the voluntary sacrifice occasioned by the scuttling of 
the steamer, which is all that is necessary to lay a 
foundation for a claim for general average. The real 
question then is, can the insured, under a policy ex- 
empting the underwriters from perils and losses con- 
sequent upon and arising from or caused by negligence, 
recover general average expenses incurred in rescuing 
the vessel from a peril produced by negligence in her 
navigation ? 

(1) If this were an action by the ship-owner against 
the owner ot the cargo for a general average contribu- 
tion, we apprehend that it would be asufficient answer 
to show that the necessity for the sacrifice was occa- 
sioned by the negligence or unseaworthiness of the 
ship. We understand the law to be as stated in Gour- 
lay's General Average, 15, that ‘if the necessity for 
the General Average Act arises through the unsea- 
worthiness of the vessel, the vice propre of the cargo, 
or the negligence or barratry of the master or crew, 
no contribution generally would be due. If the dan- 
ger and the necessary sacrifice are produced by the 
fault of the vessel or captain, and the vesselappears as 
a claimant for contribution, it would seem a proper 
answer that he by whose neglect the loss had been pro- 
duced should bear it without relief.”’” See also Lown. 
des Av. 188; Chamberlain v. Reed, 13 Me. 357; The Ann 
Elizabeth, 19 How. 162; Ross v. The Active, 2 Wash. C. 
C. 226; The Jenny Jones, Deady, 82; Bentley v. Bus- 
tard, 16 B. Mon. 648; The Norway, Brown & L. 377; 
Schloss v. Heriot, 14 C. B. (N. 8.) 59. There can be no 
doubt in my mind, under the facts of this case, that if 
the owners of the cargo sacrificed had sued the vessel 
and her owners, they would have recovered not merely 
a general average contribution, but the entire value of 
the property. In other words, this principle is but a 
restatement of the general doctrine that a loss pro- 
duced by a peril of the sea consequent upon a negli- 
gence will be deemed a loss by negligence, and not by 
the act of God. The Portsmouth, 9 Wall. 682; T'he 
Hornet, 17 How. 100; Davis v. Garrett, 6 Bing. 716; 
Williams v. Grant, 1 Conn. 487; Crosby v. Fitch, 12 
id. 410. 





Is the same rule to be applied as between the ship- 
owner and the underwriter? There is no doubt that, 
in the absence of a special provision in the policy, the 
underwriter is liable for the consequences of all negli- 
gence on the part of the master and crew not amount- 
ing to barratry or unseaworthiness. 1 Pars. Mar. Ins, 
osl. 

The fairness and justuess of exemptions for negli- 
gence in policies of insurance may admit of consider- 
able doubt; but so long as ship-owners will consent to 
accept such policies, they must expect that courts will 
give them the construction ordinarily put upon simi- 
lar exemptions. The remedy, if one be needed, must 
be applied by the Legislature, and not by the courts. 

The clause in this policy excepts from the general 
liability of the underwriter all perils, losses or expen- 
ses consequent upon or arising from or caused ‘‘ by the 
want of ordinary care and skill in navigating the ves- 
sel,” and if, in answer to this, it be said that the im- 
mediate, proximate cause of the loss in this case was a 
peril of the sea, the defendant may justly reply that 
the policy also excepts all ‘‘perils’’ caused by negli- 
gence. It would seem to follow that, if the vessel had 
been brought into peril by the negligence of her mas- 
ter, the general average expenses incurred in rescuing 
her from that peril, also fall within the exception of 
the policy. Indeed, if the vessel be liable, and the in- 
sured be exonerated for all damages done directly by 
the stranding, it is difficult to see why the same rule 
should not be applied with regard to losses and ex- 
penses incurred in rescuing the vessel. It is not less 
an ‘‘expense’’ or “loss” caused by, arising from, and 
consequent upon the original negligence, by reason of 
the fact that it was voluntarily incurred. Had the neg- 
ligent act ceased its operation and effect, or had there 
been a distinct intervening pause, such as fire or col- 
lision, the damages consequent thereon would un- 
doubtedly be attributed to such intervening cause. 
Such was the casein Insurance Co. v. Adams, 128 U. 
S. 67. In this case there was an exemption of liability 
for all losses ‘‘arising from or caused by * * * 
barratry, * * * or occasioned by the bursting of 
boilers, the collapsing of flues, explosion of gunpow- 
der, or derangement or breaking the engine or ma- 
chinery, or any consequence resulting therefrom, un- 
less the same be caused by unavoidable external vio- 
lence.’’ 

The evidence showed that on the arrival of the 
steamer at Louisville the master gave the usual signal, 
which was transmitted to the engineer, that he had 
no present need of the engine. The joint of the mud- 
valve was out of order, threatening damage to the 
cargo, and making repairs necessary. The steam was 
thereupon blown off in order to make repairs. The 
captain, coming on board, saw that repairs were going 
on, and knew that the mud-valve connected with the 
boiler needed repairs. He subsequently went on deck, 
and without making inquiry of the engineer as to the 
condition of the steam, or receiving any notice from 
him that the steam was ready, gave the signal to let go 
the boat. At that time there was not sufficient steam 
to propel the vessel. It was shown to be the custom 
of the river for the master, before giving the order to 
let go, to inquire of the engineer as to the condition of 
the steam, and await his reply that the steam is ready 
before giving the order to let go. Upon being started, 
the steamer was carried by the current down the river, 
and over the falls, and, striking a pier, was badly dam- 
aged, in consequence of which she sank. It was held 
that the loss was not the consequence of the derange- 
ment of the mud-valve, and therefore not within the 
exception of the policy, but that the proximate cause 
of the loss was a peril of the river, occasioned by neg- 
ligence of the master in not ascertaining,'‘before giving 
the signal to let the vessel go, that she had steam 
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enough for her proper management. It is true that in 
delivering the opinion of the court Mr. Justice Harlan 
uses language which would seem to indicate that, if 
the loss was occasioned by a peril of the river, it would 
make no difference that it was remotely caused by the 
negligence of the master; but the case did not call for 
this observation, as there was no exception in the 
policy of losses occasioned by the negligence of the 
master, and the law has ever been well settled in this 
country that for such negligence the underwriter, in 
the absence of any stipulation to the contrary, is lia- 
ble. 1 Pars. Mar. Ins. 534, note; Waters v. Insurance 
Co., 11 Pet. 213; Insurance Co. v. Webster, 83 Tl. 470; 
Insurance Co. v. Powell, 13 B. Mon. 311; Insurance Co. 
v. Transportation Co., 117 U. S. 325. 

This case however isreadily distinguishable from the 
one under consideration in the following particulars: 

First. There was no exception in the -policy of lia- 
bility for losses occasioned by the negligence of the 
master or crew. 


Second. Apparently the derangement or breakage of 


the machinery, for the consequences of which the 
company was not responsible, had been repaired. 

Third. But it is clear the accident was not due to 
such derangement or breakage, but to the negligence 
of the master in giving the signal to start the boat be- 
fore inquiring of the engineer whether there was suffi- 
cient steam. As this negligence was followed by the 
sinking of the vessel—a peril of the sea—for both of 
which the underwriter was responsible, there would 
seem to have been no doubt of the owner’s right of re- 
covery. Here, it will be noticed, there was a distinct 
intervening cause between the remote cause—the de- 
rangement of the machinery—and the loss, viz., the 
negligent act of the master in starting the boat. 

A. case nearer in point, and an instructive one upon 
the subject of proximate and remote cause, is that of 
Dole v. Insurance Co., 2 Cliff. 394. In this case the 
policy was warranted free from capture, seizure or de- 
tention. During the rebellion the ship was captured 
and burned by the commander of a rebel privateer, 
and it was insisted on behalf of the plaintiff that the 
fire, and not the capture, was the proximate cause of 
the loss; that the fire, not having been a means used 
in taking possession of the ship, but having occurred 
after the taking was complete, and after her assailants 
had obtained undisputed possession of her, was the 
efficient and sole cause of her loss. But the defense 
contended that the hostile act of the officers and crew 
of the privateer were the efficient and prevailing cause 
of the loss and destruction of the vessel, and that the 
taking and the burning were parts of one and the same 
act. of hostility. Mr. Justice Clifford took this view, 
and held that the capture was made for the purpose of 
destroying the vessel, and that the capture and burn- 
ing were parts of the same act. The capture was held 
to be the efficient, predominating peril, for which the 
company was not liable, and judgment was rendered 
for the defendant. The learned judge citesin support 
of his decision the case of Waters v. Inswrance Co., 
11 Pet. 213, in which a vessel had been set on fire by 
the master and crew with a barratrous intent, and it 
was held that the loss was properly a loss attributable 
to the barratry, as its proximate cause, as it concurred 
as the efficient agent with the fire, when the injury 
was produced. It was said that if the master or crew 
should barratrously bore holes in the bottom of the 
vessel, and the latter should thereby be filled with 
water and sink, the loss would properly be deemed a 
loss by barratry, and not by a perilof the sea, although 
the flow of the water should co-operate in producing 
the sinking. It wasalso held in this case that any ex- 
plosion of gunpowder caused by the fire should be 
deemed a loss by fire, and not by explosion. 

The rule announced in the case of The Portsmouth, 


9 Wall. 682, is consonant with these principles. This 
was an action for the loss of part of a cargo by a jetti- 
son resorted to in order to lighten the vessel after she 
had been run aground by the negligence of the master; 
and the question was whether the jettison was occa- 
sioned by the dangers of lake navigation, for which, 
under the bills of lading, the vessel was not liable. Mr. 
Justice Strong in delivering the opinion, observed that 
‘*a loss by a jettison occasioned by a peril of the sea is, 
in ordinary cases, a loss by perils of the sea. But it is 
well settled that if a jettison of a cargo, or a part of it, 
is rendered necessary by any fault or breach of con- 
tract of the master or owners of the vesscl, the jetti- 
son must be attributed to that fault or breach of con- 
tract, rather than to the sea peril, though that may also 
be present, and enter into the case. This is a principle 
alike applicable to the exceptions in bills of lading and 
in policies of insurance. Though the peril of the sea 
may be nearer in time to the disaster, the efficient 
cause, without which the peril would not have been 
incurred, is regarded as the proximate cause of the 
loss.”’ 

It will be observed here that the court expressly re- 
pudiates a distinction formerly taken between bills of 
lading and policies of insurance with regard to what 
shall be deemed a loss by a peril of the sea. This dis- 
tinction has also been fully exploded by the House of 
Lords in England in the recent cases of Wilson v.Owners, 
etc., 6 Asp. 207; 12 App. Cas. 503, and Hamilton v. Pan- 
dorf, 6 Asp. 212; 12 App. Cas. 518, 525. Pertinent illustra- 
tions of this doctrine of proximate and remote causes 
are also contained in the opinion of Justice Story in 
Peters v. nsurance Co., 14 Pet. 99, 110. In this case the 
vessel had met with a collision in the River Elbe, and, 
upon being libelled in the Admiralty Court at Ham- 
burg, was condemned to bear half the entire 1oss, 
although the court decreed that the collision was with- 
out fault on the part of either vessel. It was held that 
the underwriters were liable, under the peculiar law 
of Hamburg fixing the liability for half the loss, and 
that the collision was to be deemed the proximate 
cause of the loss. The doctrine of proximate and re- 
mote cause was admirably illustrated by Mr. Justice 
Story in this case in his argument upon page 110. See 
also Insurance Co. v. Sherwood, 14 How. 35]. 

The result of these cases seems to be that by the 
proximate cause of loss is to be understood, not neces- 
sarily that cause which instantly precedes or ac- 
companies the loss in point of time, but the dominant 
cause, the cause but for which the loss would not have 
occurred, and between which and the loss no other 
distinct cause intervened. 

(2) Conceding, apparently, to some extent, the perti- 
nence and force of these suggestions, the learned ad- 
vocate for libellant insists that such distinct, inter- 
vening cause did exist in this case in the storm or 
threatened storm which is claimed to have created the 
necessity for the scuttling. The facts in this connec- 
tion, putting them in the most favorable light for the 
libellant, are that the stranding, which occurred about 
half-past 2 in the afternoon, produced no serious dam- 
age to the steamer. At this time the weather was 
pleasant, the sea smooth, and no immediate danger 
threatened the vessel or her cargo. After making 
some fruitless efforts to get her off, it appears that, 
some two or three hours after she stranded, the mas- 
ter sent one of his officers ashore for the purpose of 
telegraphing foratug. Up to that time she had not 
pounded, nor was she considered in danger. About 
half-past 5 o’clock in the afternoon, and some five or 
six hours after the stranding occurred, the wind 
changed from the north-west, and the sea began to 
rise; and about 11 o’clock in the evening it became 
necessary to scuttle the propeller to prevent her pound- 
ing on the boulders, and being driven further ashore. 
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If this had not been done, the steamer would probably 


have been a total wreck, and the cargo lost; the wind 
changing from north-west to north, and blowing hard, 
with a heavy sea running. On Monday night the tugs 
and steam-pumps arrived, and operations were begun 
to get the steamer off. These were continued until 
Tuesday afternoon, when she was gotten off, and left 
for Sarnia in tow of the tugs. 

The question is thus presented whether the storm 
which arose after the stranding must be deemed the 
proximate cause of the voluntary sacrifice of scuttling, 
and the subsequent expense of tugs, steam-pumps, and 
lighters to relieve the steamer. It certainly was not 
the occasion of the whole of this expense, since the 
steamer had made fruitless efforts to release herself, 
and the master had sent one of his officers ashore for 
the purpose of telegraphing fora tug, some hours be- 
fore the storm arose. But, irrespective of this con- 
sideration, was the storm such a distinct, independent 
cause of loss as fire or a collision would have been, had 
it broken out or occurred while the steamer was 
aground, as renders the insurer liable? In my opinion 
it was not. To have this effect there must be not only 
a new agency productive of loss, but it must have been 
an agency disconnected with the previous peril, and 
one which could not reasonably have been anticipated 
as a consequence of it. 

Now, to say that a storm may not beexpected to fol- 
low upon astranding, by which the damage occasioned 
by the stranding may be increased, is to contradict 
the experience of every sailor upon the lakes. Indeed, 
the danger following upon a stranding, aud the amount 
of salvage allowed in such cases for rescuing the vessel, 
is determined very largely by the situation of the ves- 
sel stranded. If she be in an exposed position, where 
a storm is likely to do her additional injury, no court 
would hesitate to allow the expenses of salving her in 
general average, though the weather at the time were 
never so pleasant; while if the stranding takes place 
in protected waters, where a storm can do her no ad- 
ditional injury, the expense of getting her off is not 
regarded as a salvage claim, but as an ordinary inci- 
dent of navigation, and chargeable to the vessel alone. 
The Alcona, 9 Fed. Rep. 172. 

Now, if it had not been for the original stranding in 
this case, there is no reason to believe that the storm, 
which was one of the most ordinary incidents of navi- 
gation, would have put the steamer in any peril what- 
ever. It was the stranding, and that alone, which 
made the storm an element of danger, and this was a 
cause which never ceased to operate until the loss was 
complete. 
shock of striking the rock until the final relief of the 
vessel, is unbroken by a single incident that could not 
reasonably have been anticipated. If the steamer had 
been released from this peril, and before arriving at 
her port of destination had encountered and been lost 
in a storm, that would undoubtedly have been deemed 
the proximate cause of the loss, though it were proved 
that, had she not been delayed by the stranding, she 
would have reached her destination before the storm 
arose. Daniels v. Bullantine, 23 Ohio St. 532; Railroad 
Co. v. Reeves, 10 Wall. 176; Morrison v. Davis, 20 Penn. 
St. 171; Denny v. Railroad Co., 13 Gray, 481. But 
where the storm occurs while the negligent act is still 
in full operation, and injury by such storm might 
reasonably be anticipated as a consequence of the neg- 
ligence, the storm will not be deemed the dominant, 
efficient cause of the loss. 

While there may be a few authorities, both in Eng- 
land and in this country, which lend some encourage- 
ment to the position assumed by the libellant here, the 
federal cases lean distinctly in the other direction. In 
Railroad Co. v. Kellogg, 94 U. 8. 469, which was an ac- 
tion to recover for the destruction by fire of plaintiff's 


The sequence of events, from the original ' 


saw-mill, the plaintiff alleged that the fire was negli- 
gently communicated from the defendants’ steamboat 
to an elevator built of pine lumber 120 feet high, owned 
by the defendants, and standing on the bank of the 
river, and from the elevator to plaintiff's saw-mill and 
lumber pile, while an unusually strong wind was blow- 


‘ing from the elevator toward the mill and lumber. 


The court submitted it to the jury to find whether the 
burning of the mill and lumber was a result naturally 
and reasonably to be expected from the burning of the 
elevator, under the circumstances, and whether it was 
the result of the continued influence and effect of the 
sparks from the boat without the aid or concurrence 
of other causes not reasonably to have been expected. 
The instruction was held to be correct, and in deliver- 
ing the opinion Mr. Justice Strong observed: ‘‘It is 
generally beld that, in order to warrant a finding that 
negligence or an act not amounting to wanton wrong, 
is the proximate cause of an injury, it must appear 
that the injury was the natural and probable conse- 
quence of the negligence or wrongful act, and that it 
ought to have been foreseen in the light of the attend- 
ing circumstances. * * * But when there is no in- 
termediate efficient cause, the original wrong must be 
considered as reaching to the effect, and proximate to 
it. The inquiry must therefore always be whether 
there was anv intermediate cause, disconnected from 
the primary fault, and self-operating, which produced 
the injury.”’ 

In /nstrance Co. v. Boon, 95 U. 8. 117, a policy of fire 
insurance exempted the company from liability forany 
loss or damage by fire which might happen by means 
of any invasion, insurrection, riot or civil commo- 
tion, or of any military or usurped power. An armed 
force of rebels, under military organization, sur- 
rounded and attacked the city in which the property 
was located. Finding the city could not be success- 
fully defended, the federal officer in command, in or- 
der to prevent the military stores deposited in the city 
hallfrom falling into the possession of the rebel forces 
set fire tothe hall. Without other interference or 
agency the fire spread to the building next adjacent to 
the city hall,and through two intermediate buildings to 
the store containing the goods insured, and destroyed 
them. It was held that the fire was excepted from 
the risk undertaken by the insurers, upon the ground 
that the burning of the city hall and the spreading of 
the fire afterward was not a new and independent 
cause of the loss. On the contrary, it was an incident 
—a necessary incident—and consequence of the hostile 
rebel attack on the town—a military necessity “caused 
by the attack. It was one of a continuous chain of 
events brought into being by the usurped military 
power—events so linked together as to form one con- 
tinuous whole. 

The case of Brown v. Jisurance Co., 61 N. Y. 882, is 
much like the present. A policy of insurance upon 
the cargo of a canal-boat provided the policy should 
cease if the boat was ‘‘ prevented or detained by ice, 
or the closing of navigation, from terminating the 
trip;’’? and it was held that where the canal-boat had 
been driven ashore and stranded, and ice had subse- 
quently formed around it during the night, so that it 
could not be reached, and was subsequently broken in 
two by the ice, and the cargo injured, that the pre- 
dominating efficient cause of the loss was the storm 
and not the ice, and that the company was liable. The 
court observed: ‘‘The detention caused by her being 
driven out of her course was due, beyond all question, 
to the gale. Her detention on the shore until the ice 
formed around her was due to a consequence of the 
gale—stranding. Did that cause cease to operate be- 
cause ice formed in front of the boat, and between her 
and the channel? Is it not rather the true view that 
the presence of the ice prevented the removal of the 


252 


THE ALBANY LAW JOURNAL. 








cause which created detention, and was slowly work- 
ing the destruction of the cargo?” 

That a storm is not to be regarded as an unexpected 
incident, or one which a prudent man should not an- 
ticipate, either upon land or water, was held in the 
case of Poeppers v. Railway Co., 67 Mo. 715, and in 
Derry v. Fiitner, 118 Mass. 1384. It was said in these 
cases that the rise of the wind could not be regarded 
as the intervention of a new agency, 8o as to relieve 
the defendant from the consequences of previous neg- 
ligence. 

Upon the whole, it seems to me that the storm in 
this case, which was not one of unusual violence, was 
such a consequence of the stranding as might have 
been reasonably anticipated, and ought not to be con- 
sidered as a distinct, independent cause of the volun- 
tary scuttling. Bearing in mind the very broad ex- 
emption of this policy ‘‘ of all perils, losses and ex- 
penses arising from or consequent upon negligence,” 
and that jettison or voluntary scuttling is not a dis- 
tinct peril or loss of itself, but is such only when cov- 
ered by a peril insured against, I fiiid it impossible to 
avoid the conclusion that the loss in this case was 
within the exception of this policy, and that the libel 
should be dismissed. 


——$—__—__—__ 


NEW YORK COURT OF APPEALS ABSTRACT. 


ACCORD AND SATISFACTION—COMPROMISE—RES AD- 
JUDICATA — CONTRACTS — CONSTRUCTION — ABANDON- 
MENT—BREACH.—(1) A contractor agreed with a vil- 
lage to do certain paving at acertain price, the village 
to furnish the sand and gravel and grade the street; 
each party being bound to performance ina penalsum. 
Later the trustees resolved that if thesand and gravel 
were not furnished and the grading done in season the 
contractor might dothis. The contractor finished the 
work, and presented his bill, which was allowed, but 
afterward the village refused to pay, ou the ground 
that the contract and resolution were invalid and de- 
fendant’s work was not according to contract. The 
contractor brought suit, and aftera lengthy litigation 
compromised with the village, which paid the amount 
agreed on and costs. The contractor then sued for the 
penal sum mentioned in the agreement, on the ground 
that the village had neglected to perform its part, and 
that he had done it for the village at its request. Held, 
that the circumstances showed that the compromise 
was intended as a final settlement of the whole matter, 
and wasa bar to the second suit. (2) The village 
never having requested the contractor to furnish the 
sand and gravel and do the grading, the contractor 
had no right to do these things under his contract, 
but should have brought suit for its breach; and hay- 
ing done them in pursuance of the resolution, which 
as the trial court found, was an abandonment of that 
part of the contract, he could not afterward say that 
the village had been guilty of a breach. Jan. 22, 1889. 
Parr v. Village of Greenbush. Opinion by Earl, J. 
Gray, J., dissenting. 


FERRY—MUNICIPAL CORPORATIONS—SALE OR LEASE 
OF FERRY FRANCHISE—CONSTRUCTION OF ACT—MAN- 
NER OF SALE—DISCRETION OF COMMISSIONERS—TAXA- 
TION—ACTION BY TAX PAYER—OBJECTIONS TO SALE.—— 
(1) Chapter 6 of the Consolidation Act (L. N. Y. 1882, 
chap. 410), treats of the department of finance of New 
York city; and section 170 of title 4 of such chapter, 
which treats of the sinking fund, authorizes the com- 
missioners of such fund to sell or lease for the highest 
price or rental, at public auction or sealed bids, any 
city property, except wharves and piers. Section 180 
of the same title authorizes such commissioners to 
lease ‘‘in the manner provided by law, along with the 


franchise ofa ferry,’’ such wharf property as is re- 
quired for the purposes of such ferry. Held, that the 
leasing vf wharf property provided for by sec- 
tion 180 is not governed by section 716 of chapter 15 
of the act, which treats of the department of docks, 
which provides that ‘‘allleases * * * shallbemade 
at public auction to the highest bidder,” but is a part 
of the transaction of the lease or sale of a ferry fran- 
chise, which is governed by chapter 6, section 170; and 
an auction sale of a ferry franchise, accompanied with 
a lease of wharf property, on the terms advertised of 
an upset price of a certain per cent of the ferry re- 
ceipts and a fixed rental for the wharf property, is not 
objectionable onthe ground that the rental for the 
wharf property should have been fixed separately at the 
sum which could be obtained at auction from the pur- 
chaser of the franchise. (2) Even if the lease authorized 
by chapter 6, section 180, is required to be made in the 
manner provided for in chapter 15, section 716, the 
sale is not invalidated, as such lease is to be made 
along with the franchise of the ferry,’’ and therefore 
constitutes but one subject-matter with the latter. (3) 
The fact that the sale was conducted on the plan of 
bidding on the gross receipts of the ferry franchise does 
not render it illegal, in the absence of abuse of the dis- 
cretion which rests in the commissioners as to the 
manner of making the sale. (4) The city having power 
to include two ferry franchises in one sale, in the ab- 
sence of proof that to do this was an abuse of the dis- 
cretion vested in the commissioners, the sale will not 
be set aside on that ground. (5) A private citizen, 
suing as atax payer, under the ‘‘ act for the protection 
of tax payers’’ (L. N. Y. 1881, chap. 531), to restrain 
the execution and delivery of the leases to the pur- 
chaser, a corporation, cannot object that the contract 
of purchase by the latter was wlfra vires. Jan.15, 1889. 
Starin v. Staten Island R. T. R. Co. Opinion by Peck- 
ham, J. 


J UDICIAL SALES—DOUBTFUL TITLE—RELIEF OF PUR- 
CHASER.—Where the proof in partition discloses the 
existence of persons not parties to the action, who 
might have an interest in the property involved,a 
purchaser at the partition sale is entitled to be relieved 
from his contract of purchase; and it is error for the 
court to refuse his application for such relief, and or- 
der a further continuance of the partition proceedings 
to determine the rights of such absent parties. Jan. 
29, 1889. Toole v. L’oole. Opinion by Gray, J. 


NEGLIGENCE—DANGEROUS PREMISES—EVIDENCE— 
KNOWLEDGE OF THIRD PARTY—QUESTIONS FOR THE 
JURY.—(1) In an action to recover damages for de- 
fendant’s negligence, whereby plaintiff's intestate wus 
killed, it appeared that the deceased was a coal-driver 
engaged in delivering coal at the court-house in de- 
fendant city. The coal was delivered through a large 
hatchway, over which was a large iron grating that 
was raised against the side of the building. This grat- 
ing was not fastened, and it fell on the intestate while 
he was descending through the hatchway into the. 
basement, causing his death. Held, that evidence that 


| intestate was called upon in the performance of his 


duty to go into the basement to secure a ticket show- 
ing the weight of the load he had to deliver was com- 
petent as showing a reason for his presence there, and 
also bearing upon the question of his alleged negli- 
gence. (2) The fact that another coal-hauler discov- 
ered that the grating was unfastened, and omitted to 
fasten it, did not exempt defendant from liability. 
Benzing v. Steinway, 101 N. Y.547; Webster v. Rail- 
road Co., 38 id. 260; Barrett v. Railroad Co., 45 id. 628; 
Wright v. Railroad Co., 25 id. 562. (8) Where there 
was no affirmative evidence of negligence on the part 
of deceased, and no eye-witness of the accident, and 
where there was no question as to defendant’s negli- 
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_ gence, it was for the jury to determine the degree of 


care which deceased was bound to exercise, to infer 
the motive which led him to the hatchway, and to pass 
upon the question of negligence, and the court erred 
in directing anonsuit. Palmer vy. Dearing, 93 N. Y. 7; 
Johnson y. Railroad, 20 id. 65. Jan. 15, 1889. Galvin 
v. Mayor, etc., of New York. Opinion by Ruger, C.J. 
Peckham and Gray, JJ., dissenting. 


RAILROADS— ACCIDENT AT CROSSING — CONTRIBU- 
TORY NEGLIGENCE.-- Defendant had,as required by stat- 
ute, erected gates across a street intersected by its five 
railroad tracks, which gates it kept open except when 
trains were passing or about to pass. Plaintiff's dece- 
dent was driving along the street, saw the gates stand- 
ing open, and proceeded to cross the tracks. When 
upon the fourth track he was struck by a moving en- 
gineand killed. The engine was unusually small, and 
of peculiar construction, the cab being over the boiler 
on the fore end, and the bell on the tenderat the rear 
end. The engine moved with but little noise, had no 
cars attached, and was designed for and was under the 
direction of the division superintendent, who occu- 
pied the cab. At the time of the accident it was mov- 
ing at the rate of twenty or twenty-five miles per 
hour. The view in the direction from which it was 
coming was partially, but not wholly, obstructed by 
trees and a standing freight train. No bell was rung 
or whistle blown at the statutory distance from the 
crossing, nor until within a very short distance of the 
point of accident. There was no evidence that dece- 
dent did not look and listen before attempting to 
cross, nor that if he did look and listen he saw or heard 
any thing of theengine. Held, that whether decedent 
was under all the circumstances guilty of contribu- 
tory negligence in any respect was exclusively for the 
jury. Jan. 15, 1889. Palmer v. New York Cent. & H. 
R. R. Co. Opinion by Danforth, J. Peckham, J., 
dissenting. : 





MORTGAGES—CONSTRUCTION — MODIFICATION 
OF MORTGAGE BY TRUSTEES—RIGHTS OF MORTGAGE 
BONDHOLDERS — RIGHTS OF CONTRACTORS—PREFER- 
ENCES—LIABILITY OF TRUSTEES—ABATEMENT AND RE- 
VIVAL—OTHER ACTION PENDING—FAILURE TO PLEAD 
—SUBMISSION TO JURISDICTION—IN ANOTHER STATE. 
—(1) A railroad trust mortgage provided that in case 
of default it should bethe duty of the trustees to ex- 
ercise their power of entry or power of sale. If the 
default occurred in the payment of interest or princi- 
pal of the bonds, the trustees were to act upon the re- 
quisition of the holders of twenty-five per cent of the 
bonds; if ‘‘ the default be in the omission of any act 
or thing required by article 12 of these presents for the 
further assuring of the title of the trustees to any 
property or franchise now possessed or hereafter ac- 
quired, orin any provisions herein contained to be 
performed by said company, then and in either of 
such cases the requisition shall be as aforesaid; but it 
shall be within the discretion of the trustees to en- 
force or waive the rights of the bondholders by reason 
of such default, subject to the power hereby declared 
of a majority in interest of such bondholders to in- 
struct the said trustees to waive such default.’’ Held, 
that the power of a majority to waive defaults ex- 
tended only to failures to make further assurance, 
etc., and not to failures to pay interest or principal of 
the bonds. (2) A trust mortgage covering all the land, 
rolling-stock and other property of a railroad company 
was given to secure bonds toa large amount, all equally 
secured. Subsequently, and without the consent of 
plaintiff, one of the bondholders, and without fore- 
closure, the trustees joinedina plan of ‘‘ reorganiza- 
tion’? by which three mortgages—one embracing 
claims other than the mortgage bonds, giving a first 
lien on all the property of the company, and the others 


being inferior securities—were to be substituted for 
the original mortgage, and new bounds issued. Held, 
that such modification of the original contract was 
utterly void as against plaintiff. (3) The trustees not 
being a court of equity, plaintiff's right cannot be de- 
féated by the argument that the scheme of reorganiza- 
tion was tantamount to a distribution after fore- 
closure, and that as on such distribution equity would 
prefer certain debts over the mortgage bonds, the 
trustees were justified in giving similar preferences. 
(4) As soon asthe mortgage was executed the com- 
pany agreed with contractors to build its road, and to 
give them therefor the whole issue of bonds, not ex- 
ceeding $25,000 per mile, and the whole of the stocks, 
and all the earnings of the road during the period of 
construction. The contractors were to procure the 
necessary money by sale of these securities, and were 
to advance funds and buy up the coupons as they ma- 
tured. Held, that as the contractors were bound by 
their contract to buy such coupgps, having done so, 
they were not entitled to any preference over the other 
secured bondholders. (5) Plaintiff not only sought to 
defeat the effect of the reorganization upon his bonds, 
but also claimed that all of the assenting mortgage 
bonds had been extinguished thereby, and that the 
entire proceeds in the hands of the trustees, derived 
from the sale of lands under the mortgage, and income 
from earnings, should be applied to the few non-as- 
senting bonds, thus depriving the others of all benefit 
therefrom. Held, that although the trustees were 
guilty of breach of trust, their omission to pay had 
some excuse, in view of plaintiff's exorbitant claims, 
and judgment was properly rendered against them as 
trustees, and not personally. (6) An action by one of 
the bondholders against the trustees to compel them 
to account for funds misapplied, is not affected 
by the pendency of an action in another State, in 
which the trustees are plaintiffs and the mortgagor is 
defendant, seeking to have their violation of the trust 
morigage condoned, in which action such bondholder 
isnotaparty. (7) In equity a defense of another ac- 
tion pending is never available unless pleaded, and 
the silence of the answer amounts to a submission of 
the issues to the judgment of the court. (8) Both at 
law and in equity the pendency of another action (not 
in rem) for the same cause in a court of the United 
States or of asister State is no defense to an action in 
personam in this State. Jan. 15, 1889. Hollister v. 
Stewart. Opinion by Finch, J. Ruger, C. J., and 
Earl and Andrews, JJ., dissenting. Gray, J., writes 
a coucurring opinion. 


WILLS — CONSTRUCTION — RIGHTS OF LEGATEES — 
TRUSTS—ACCOUNTING—COMPENSATION OF TRUSTEES— 
APPEAL—DECISION OB SURROGATE.—(1) Testator after 
other bequests, directed a fund to be set apart for the 
payment of certain annuities, and provided that on 
the death of each annuitant the portion of the fund 
producing his annuity should be divided among testa- 
tor’s grandchildren then living. By another clause 
the residue of his estate was to be divided into as 
many shares as he had grandchildren, the income of 
one of which was to be paid to each grandchild for 
life, and at his death the principal was to be paid to 
his lawful heirs, if any; and if one should die without 
issue his share was to go to the surviving grandchil- 
dren. Byacodicil reciting that L., one of his grand- 
children, and her issue, was sufficiently provided for 
by otherclauses of the will, the bequest in her favor, 
‘‘in the residuary clause thereof,’’ was revoked, and a 
division of the residuum among the other grandchil- 
dren, exclusive of L. and her issue directed. Held, 
that only the last-mentioned clause of the will was re- 
voked, leaving the annuity and other bequests to L. 
in full force. (2) The executors being also trustees 
under the will, charged with the payment of the an- 
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nuities and bequests, afteropening accounts as trus- 
tees with the different annuitants separately, may in 
the latter capacity file petitions against each annui- 
tant separately for a settlement of their accounts. (3) 
Where executors are also trustees, and the will appar- 
ently contemplates a separation of the powers and du- 
ties incident to each capacity, and a settlement of the 
executorial accounts has been made, the allowance of 
commissions therein will not prevent a further com- 
pensation by way of commissions for services as trus- 
tees, upon the settlement of their accounts in the lat- 
ter capacity. (4) Under the statute allowing commis- 
sions to a trustee for ‘‘receiving and paying out” 
money, an allowance of one moiety upon receipt and 
the other upon disbursement of the fund is proper. 
(5) Where on the settlement of executorial accounts 
the surrogate fixes the amount to be set apart as an 
annuity fund under the provisions of the will, which 
direct a sum sufficient to be set apart, the court will 
not, on appeal fromg decree settling the accounts of 
the executors in their capacity as trustees, review an 
order of the surrogate by inquiring whether the sum 
fixed is unnecessarily large. (6) Sections 2736 and 2811 
of the New York Code of Civil Procedure, providing 
that when the value of the personalty of the deceased 
exceeds $100,000, each executor or testamentary trus- 
tee shall receive the full compensation allowed to one 
acting alone, unless there are more than three, when 
the compensation of three shall be divided among all, 
does not apply where the sums payable in annuities by 
the trustees are less than $100,000, through the whole 
trust fund, the income of which is used in the pay- 
ment of the annuities, exceeds that sum, and only one 
commission can be allowed on theincome of the an- 
nuity fund. Jan. 22, 1889. In re Willets’ Estate. 
Opinion by Earl, J. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





CRIMINAL LAW — CHARACTER OF ACCUSED — IN- 
STRUCTIONS.—It is error to instruct the jury that 
they may consider the character of the accused 
only in case they are doubtful from the other evidence 
as to his guilt. Evidence of good character, when 
offered by the defendant in a criminal case, is 
always relevant, and therefore is always mate- 
rial; and if material, in our opinion it should go 
to the jury, and have such weight as the jury see 
proper to give it. If itis material, it should be con- 
sidered by the jury, not merely where the balance: of 
the testimony in the case makes it doubtful whether 
the defendant is guilty or not, but where such evidence 
of good character may of itself generate a doubt as to 
the defendant’s guilt. Good character is a substantive 
fact, like any other fact tending to establish the de- 
fendant’s innocence, and ought to be so regarded by 
the court and jury. Like all other facts proved in the 
case, it should be weighed and estimated by the jury, 
for it may render that doubtful which otherwise would 
be clear. Of course, if the guilt of the accused is 
plainly proven to the satisfaction of the jury, it is their 
duty to convict, notwithstanding proof of good char- 
acter; but where the evidence is doubtful and con- 
flicting, the importance of the character of the accused 
is increased. We think this is the meaning of the 
cases where this subject has heretofore been treated 
of by this court. Epps v. State, 19 Ga. 102; Thomas v. 
State, 59 id. 784; Coxwell v. State, 66 id. 309; Jackson 
v. State, 76 id. 551. We think the proper construction 
of these cases is that, where the guilt of the accused is 
made, by proof, to appear to the satisfaction of the 
jury, they are authorized to convict, regardless of the 
good character, of the accused, but that the jury 


have aright to consider the good character of the 
defendant, not merely where his guilt is doubtful un- 
der the other testimony in the case, but where such 
testimony of good character may of itself generate this 
doubt. Whart. Crim. Ev. (8th ed.), § 66, and notes; 
State v. Henry, 5 Jones (N. C.), 65; Stover v. People, 
56 N. Y. 315; Jupitz v. People, 34 Ill. 516; State v. 
Gustafson, 50 Iowa, 194; Kistler v. State, 54 Ind. 400; 
Fields v. State, 47 Ala. 603; Carson v. State, 50 id. 134; 
Williams v. State, 52 id. 411; State v. McMurphy, 52 
Mo. 251; People v. Bell, 49 Cal. 486; People v. Shepard - 
son, id. 629; Becker v. Com. (Penn.), 9 Atl. Rep. 510; 
Hanney v. Com., id. 889; United States v. Jackson, 29 
Fed. Rep. 503; United States v. Jones, 31 id. 718. We 
might suppose the case of a person of the highest char- 
acter in the community charged with the crime of lar- 
ceny; the testimony against him positive, and by wit- 
nesses who could not be impeached in the ordinary 
methods known to the law; the only defense which 
the accused could offer being his own govud character 
—will it be said that the jury should not be allowed to 
consider his good character? Suppose the bishop of 
Georgia, a man of exalted character, should be accused 
of crime, and his only defense should be his good char- 
acter;. would it fora moment be said that the jury 
should not consider this character, unless the other 
evidence in the case should create a doubt as to his 
guilt? Should the character which for half a century 
he has worked to establish, and has established before 
the whole people, go for naught, simply because he 
cannot bring forward other evidence to raise a doubt 
as to his guilt? In this day of large fortunes on the 
one hand, and poverty on the other, all that many of 
us have is the good character we have striven to estab- 
lish from our youth up, and it would he hard indeed 
if, when accused of crime, the good character we have 
maintained for so many years should not be of benefit 
tous. Wethink that where a man by his conduct in 
life has established a good character, he should be al- 
lowed, when charged with crime, to put that character 
before the jury, and that the jury should have the 
right to consider it, whether there is any other evi- 
dence in behalf of the accused or not. Ga. Sup. Ct., 
Dec. 19, 1888. Shropshire v. State. Opinion by Sim- 
mons, J. 





INTOXICATING LIQUORS— ILLEGAL SALES — 
EVIDENCE.— Where a merchant without a license to 
sell liquor kept a stock of brandy cherries in pint and 
quart bottles, which he sold to customers, furnishing 
glasses with which they could drink the brandy if they 
chose, he was properly convicted of selling liquor 
without a license. The defendant himself testified that 
the use of it sometimes made his customers ‘ boozy,” 
which the jury doubtless understood to mean the in- 
cipient stage of drunkenness; and he would refuse to 
sell, he said, to persons in that condition. Having a 
fear of incurring the heavier penalties imposed by the 
act of Congress, or as he expressed it on the witness 
stand, in order that he might not be “‘put to any 
trouble in the Federal court,’’ he procured a United 
States revenue liceuse. He testified that he thought 
he had the right to sell brandy fruit. He was not 
prosecuted for selling brandy fruit, but brandy; and 
in at least one of the sales put in evidence, he sold the 
liquor and retained the fruit, setting the bottle con- 
taining it back upon the shelf. Butit is not necessary 
to resort to this sale to sustain the conviction. When, 
not mistaking the fact, one intentionally makes a sale 
that is prohibited by statute, he violates the law; it 
being no excuse for him that he deems what he does 
to be right. Bish. St. Crimes, § 1023: 1 Bish. Crim. 
Law, § 345; Beard v. State, 43 Ark. 284; Inve Jack- 
son, 25 Fed. Rep. 550; Reynolds v. United States, 98 
U.S. 167. Ark. Sup. Ct., Jan. 12, 1889. Musick v. State. 
Opinion by Cockrill, C. J. 
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HOMICIDE—IMPROPER MEDICAL TREATMENT 
CONCURRING.—One who willfully and unlawfully in- 
flicts upon another a wound not in itself mortal, but 
from which, and the erroneous treatment of the same, 
by a physician, the wounded person dies, is guilty of 
murder. Chief Justice Bigelow, after a careful exam- 
ination of the authorities upon this question in Com. 
v. Hackett, 2 Allen, 141, said: ‘‘The well-established 
rule of the common law would seem to be that if the 
wound was a dangerous wound—that is, calculated to 
endanger or destroy life—and death ensued there- 
from, it is sufficient proof of the offense of murder or 
manslaughter; and that the person who inflicted it is 
responsible, though it may appear that the deceased 
might have recovered if he had taken proper care of 
himself, or submitted to a surgical operation, or that 
unskillful or improper treatment aggravated the 
wound, and contributed to the death, or that death 
was immediately caused by a surgical operation ren- 
dered necessary by the condition of the wound. 1 
Russ. Crimes (7th Am. ed.), 505; Rose. Crim. Ev. (3d 
ed.) 703, 706; 3 Greenl. Ev., § 189; Com. v. Green, 1 
Ashm. 289; Reg. v. Haines, 2 Car. & K. 368; State v. 
Baker, 1 Jones (N. C.), 267; Com. v. McPike, 3 Cush. 
184. The principle on which this rule is founded is 
one of universal application, and lies at the founda- 
tion of all our criminal jurisprudence. It is that every 
person is to be held to contemplate and to be responsi- 
ble for the natural consequences of hisown acts. Ifa 
person inflicts a wound with a deadly weapon in such 
manner as to put life in jeopardy, and death follows as 
a consequence of this felonious and wicked act, it does 
not alter its nature or diminish its criminality that 
other causes co-operated in producing the fatal result. 
Indeed, it may be said that neglect of the wound, or its 
unskillful and improper treatment, which were of 
themselves conseguences of the criminal act, which 
might naturally follow in any case, must in law be 
deemed to have been among those which werein con- 
templation of the guilty party, and for which he is to 
be held responsible. But, however this may be, it is 
certain that the rule of law, as stated in the authori- 
ties above cited, has its foundation in a wise and sound 
policy. A different doctrine would tend to give im- 
munity to crime, and take away from human life a 
salutary and essential safeguard. Amid the conflict- 
ing theories of medical men, and the uncertainties at- 
tendant on the treatment of bodily ailments and in- 
juries, it would be easy, in many cases of homicide, to 
raise a doubt as to the immediate cause of death, and 
thereby to open a wide door by which persons guilty 
of the highest crime might escape conviction and pun- 
ishment.’’ In Reg. v. Holland, 2 Moody & R. 351, ‘‘it 
appeared by the evidence that the deceased had been 
waylaid and assaulted by the prisoner, and that, 
among other wounds, he was severely cut across one 
of his fingers by an iron instrument. On being brought 
to the infirmary, the surgeon urged him to submit to 
the amputation of the finger, telling him, unless it 
were amputated, he considered that his life would be 
in great hazard. The deceased refused to allow the 
finger to be amputated.” At the end of two weeks 
lock-jaw followed as the result of the wound, and 
caused his death. It was held that the prisoner was 
guilty of murder. Mr. Greenleaf, in his work on Evi- 
dence, § 139, says: “If death ensues from a wound 
given in malice, but not in its nature mortal, but, 
which being neglected or mismanaged, the party died, 
this will not excuse the prisoner who gave it, but he 
will be held guilty of the murder, unless he can make 
it clearly and certainly appear that the maltreatment 
of the wound, or the medicine administered to the pa- 
tient, or his own misconduct, and not the wound it- 
self, was the sole cause of his death: for, if the wound 
had not been given, the party had not died.” Mr. 


Bishop, in his work on Criminal Law, says: ‘‘ But 
where the wound is not of itself mortal, and the party 
dies in consequence solely of the improper treatment, 
not at all of the wound, the result is otherwise. 
* * * But we should not suffer these propositions to 
carry us too far; because, in law, if the person dies by 
the action of the wound, and by the medical or sur- 
gical action, jointly, the wound must clearly be re- 
garded sufficiently a cause of the death; and the 
wound need not even be a concurrent cause. Much 
less need it be the next proximate one; for, if it isthe 
cause of the cause, no more is required.’’ 2 Bish. 
Crim. Law (7th ed.). § 639; State v. Morphy, 33 Iowa, 
270; Kee v. State, 28 Ark. 155; Smith v. State, 50 id. 
—; Crum v. State, 1 South. Rep. 1. Ark. Sup. Ct., 
Jan. 5,1889. Sharp v. State. Opinion by Battle, J. 


ASSAULT—HUSBAND AND WIFE—COMMUNICA- 
TION OF VENEREAL DISEASE.—The prisoner was con- 
victed upon an indictment charging him with ‘‘un- 
lawfully and maliciously inflicting grievous bodily 
harm” upon his wife, and with ‘‘an assault’? upon 
her ‘‘occasioning actual bodily harm,’’ under sections 
20 and 47 respectively of 24and 25 Victoria, chapter 100. 
It appeared that atatime when the prisoner knew 
but his wife did not know, that he was suffering from 
gonorrhcea, he had connection with her, that the re- 





-sult was that the disease was communicated to her, 


and that, had she been aware of his condition, she 
would not have submitted to the intercourse. Held, 
by Lord Coleridge, C. J., Pollock and Huddleston, 
BB., Stephen, Manisty, Mathew, A. L. Smith, Wills, 
and Grantham, JJ. (Field, Hawkins, Day and Charles, 
JJ., dissenting), that the conduct of the prisoner did 
not constitute an offense under either section of the 
statute, and that the conviction must be quashed. 
Reg. v. Bennett, 4 F. & F. 1105, and Hegarty v. Shine, 
14 Cox C. C. 124, and C. A. 145, considered. 22 Q. B. 
Div. 23. Queen v. Clarence. 


LIBEL—LETTER WRITTEN TO WOMAN PROPOS- 
ING IMMORAL INTERCOURSE — DEFAMATORY LIBEL 
TENDING TO PROVOKE BREACH OF THE PEACE.—The 
defendant was tried and convicted on an indictment 
charging him with having unlawfully and maliciously 
written and published to a young woman of virtuous 
and modest character a defamatory letter of and 
concerning her and of and concerning her char- 
acter for virtue and modesty. The defendant 
having seen an advertisement for a situation in- 
serted by the young woman in a newspaper, wrote 
and sent to her at the address given, the letter 
in question, which contained a proposal in plain terms 
that she should surrender her chastity to him for a 
sum of money. Held, that the conviction could be 
sustained, because, under all the circumstances, the 
defamatory letter might reasonably tend to provoke 
a breach of the peace. 22 Q. B. Div. 66. Queen v. 
Adams. 


EVIDENCE—JUDICIAL NOTICE—RAILROAD LINES. — 
The court has judicial knowledge of the fact that the 
Gulf, Colorado and Santa Fe, and the Houston and 
Texas Central, and others of the defendant rail- 
roads touch the same points, and are practically 
parallel, and necessarily competing, lines. In Whar- 
ton on Evidence it is said: ‘‘Our own law * * * 
adopts the position that reason and evidence are 
the co-ordinate factors which go to make up proof, 
and that a judge in trying a case must not only exer- 
cise his own logical faculties in construing and apply- 
ing evidence, but must draw on his own sources of 
knowledge for such information as is common to all 
intelligent persons of the same community. Such in- 
formation must not only be thuscommon, but must be 
of indisputable truth. When it becomes disputable it 
ceases to fall under the head of notoriety.” 1 Whart. 
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Kv., § 329. The Supreme Court of the United States 
say: “It certainly cannot be laid down asa universal 
or even as a general proposition that the court can ju- 
dicially notice matters of fact. Yet it cannot be 
doubted that there are many facts, particularly with 
reference to geographical positions of such public no- 
toriety, and the knowledge of which is to be derived 
from other sources than parol proof, which the court 
may judicially notice. Thus in the case of United States 
v. La Vengeance, 3 Dall. 297, the court judicially no- 
ticed the geographical position of Sandy Hook. And it 
may certainly take notice judicially of like notorious 
facts, as that the Bay of New York, for instance, is within 
the ebb and flow of the tide.’”’?’ Peyroux v. Howard, 7 
Pet. 324. ‘‘A court is bound to take judicial knowledge 
of the leading geographical features of the tand, the 
minuteness of the knowledge so expected being in in- 
verse proportion to the distance.”” 1 Whart. Ev., § 339. 
The principle has been applied in various ways, as the 
following cases willshow: Trenier v. Stewart, 55 Ala. 
458; Gibson v. Stevens, 8 How. 399; Vanderwerker v. 
People, 5 Wend. 530; Pearce v. Langfit, 101 Penn. St. 
507; Steinmetz v. Turnpike Co., 57 Ind. 457; Tewks- 
bury v. Schulenberg, 41 Wis. 584; Walker v. Allen, 72 
Ala. 456; Oppenheim v. Wolf, 3 Sandf. Ch. 571; Nead- 
erhouser v. State, 28 Ind. 257. In Railway Co. v. Rush- 
ing, 69 Tex. 306, Chief Justice Willie says: ‘‘It may be 
that this court, ‘judicially knowing the geography of 
the State, might take notice of the general direction 
of these two roads, as fixed by the statutes under con- 
sideration, that their lines must necessarily cross each 
other, aud could therefore treat them as connecting 
lines, and not parallel to each other. But as to 
whether they are competing lines we can have no ju- 
dicial knowledge whatever.” This latter proposition, 
as a general rule, and as applied to the case then be- 
fore the court, is undoubtedly correct. Whether two 
roads which intersect each other at acertain point are 
competitors for freight or not must depend upon a va- 
riety of circumstances not known to the court. But 
the authorities cited show that we must take notice 
of the geography of the State, and at least of its nav- 
igable streams. It isa matter of history that impor- 
tant lines of railroad, once established, have remained 
as fixed and as permanent in their course as the rivers 
themselves. They supersede, in the main, all other 
modes of travel between the points which they touch, 
and become as well, if not better, known than any 
other geographical feature of the country. Their lo- 
cality becomes ‘* notorious and indisputable.’’ For in- 
stance, can we doubt that the Houston and Texas Cen- 
tral road runs from Houston to Dallas, and that the 
Gulf, Colorado and Santa Fe touches with its lines the 
same point? Can we doubt that they run during a 
considerable portion of their lines practically parallel 
to each other, and that they must necessarily com- 
pete for the traffic lying between them? Wethink we 
must take judicial notice that these two roads are par- 
alleland competing lines, and this is sufficient so far 
as the disposition of this case is concerned. ‘Tex. Sup. 
Ct., Dec. 21, 1888. Gulf, C. & S. F. Ry. Co. v. State. 
Opinion by Gaines, J. 





RELIEF OF THE SUPREME COURT. 
MEETING of some twenty to twenty-five mem- 
bers of the bar was held at the General Term 
room, in the City Hall, March 25th, at 2 Pp. M., under 
this circular: 
“To the Members of the Bar of the Third Judicial Dis- 
trict: 
“The attention of the Committee on Law Reform 
of the State Bar Association has been called to the fact 


that by reason of the present assigument of justices of 
the Supreme Court, under the Constitution and stat- 
utes, the judicial force of the district is entirely inade- 
quate to transact its business, and that in justice to 
clients, the bar and the judges, some steps should be 
taken to remedy this very serious condition of affairs. 

“The following plan has been suggested: That legis- 
lation be obtained authorizing— 

‘““The appointment by some proper authority of a 
sufficient number of competent persons in the district, 
who shall be compensated in the same manner as other 
judicial officers, and who shall have the power of a 
Supreme Court justice at chambers, and the authority 
substantially of former masters in chaucery. 

‘““The committee is asked to obtain the sense of the 
bar upon this proposition. It is therefore requested 
that you meet the members of the bar of this judicial 
district at the General Term room, at the City Hall, in 
the city of Albany, on Monday, March 25, at 2 o’olock, 
Pp. M., to consider this question, and that in case you 
cannot be present, you reply upon the within card, giv- 
ing your views as to the matter, or that you express 
them more fully by letter. 

‘‘By order Committee on Law Reform, Third Judi- 
cial District. 

“TB. PRocToR, 
“* Secretary. 

“DATED ALBANY, N. Y., March 19, 1889.” 


The call being read, Mr. Moak said: In speaking of 
the delays in justice from an accumulation of business 
in the Supreme Court of the United States, and of 
what that court ought to be, Mr. Bryce, whose recent 
work has commanded such great respect from think- 
ing people, both lay and professional, says, volume 1, 
page 363: 

‘“*Some have proposed to meet this evil by Hmiting 
the right of appeal to cases involving a considerable 
sum of money; but a better remedy would be to di- 
vide the Supreme Court into two divisional courts for 
the hearing of ordinary suits, reserving for the full 
court points affecting the construction of the Consti- 
tution = 

‘¢The Supreme Court is the living voice of the Con- 
stitution, that is, of the will of the people expressed in 
the fundamental law they have enacted. It is there- 
fore, as some one has said, the conscience of the peo- 
ple, who have resolved to restrain themselves from 
hasty or unjust action by placing their representatives 
under the restriction of a permanent law. It is the 
guarantee of the minority, who, when threatened by 
the impatient vehemence of a majority, can appeal to 
this permanent law, finding the interpreter and en- 
forcer thereof in a court set high above the assaults of 
faction. 

‘“‘To discharge these momentous functions, the court 
must be stable even as the Constitution is stable. Its 
spirit and tone must be that of the people at their best 
moments. It must resist transitory impulses, and re- 
sist them the more firmly the more vehement they are. 
Entrenched behind impregnable ramparts, it must be 
able to defy at once the open attacks of the other de- 
partments of the government and the more danger- 
ous, because impalpable, seductions of popular senti- 
ment.”’ 

These remarks apply with equal force to the courts 
of our State. No one will for a moment deny that 
much of the confidence and respect which our Court 
of Appeals commands is due to its stable character and 
the consequent experience of its members. Indeed so 
strong is this feeling that at a recent election politics 
were, for the only instance I can recall, silent; two of 
its members of opposite political faith ran side by side 
on both tickets and were unanimously re-elected. 

Whenever questions of expediency have been re- 
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sorted to in the organization of courts, the result hag 
been practically not only a failure but a lowering of 
the court touched by the times. 

I mention a few within the memory of most of us: 
The Federal Constitution does not limit the number 
of judges of the Supreme Court. During the contest 
between the Federal Legislature and Andrew John- 
son, 1866, the Supreme Court consisting of ten judges; 
in order to prevent his filling vacancies a statute was 
enacted that no vacancies should be filled until the 
number of justices should be reduced to seven. 

When that court had decided the Legal Tender Act 
to be unconstitutional in order to overturn that decis- 
ion, a statute was passed providing for the appoint- 
ment of two additional justices, increasing the court 
to nine; two were concededly appointed to accomplish 
the desired result, and did so on the first opportunity. 
That court has never recovered, and it is doubtful 
whether it ever will, the marked respect which it lost 
by these ‘‘ expediencies.”’ 

In 1870 our present Court of Appeals was created. In 
order that it should not be embarrassed by the then 
accumulated calendar, 2 commission was created to 
clear it, composed of such eminent lawyers as Judge 
Lott, Judge Earl, John H. Reynolds, Hiram Gray and 
Theodore Dwight, the mere mention of whose names 
at once commands the respect, confidence and venera- 
tion of the best of lawyers. The very expediency of the 
measure deprived that august body of what its talents 
and character would have commanded had it Geen cre- 
ated as a permanent body. 

An accumulation of causes in the Court of Appeals, 
which is the necessary result of our increased popula- 
tion, industry, wealth and commerce, recently de- 
manded relief to that court. Instead of meeting the 
exigency and disposing of it permanently, and once 
for all, an untried expedient was resorted to. I refer 
not to the personnel of the new division, for they are 
concededly able and learned lawyers, thoroughly com- 
petent to grace our highest court. 

The vice of the measure was in not recognizing the 
fact that the business of the court demanded an in- 
crease of its force equal to the causes brought into it, 
and so amending the Constitution as to permanently 
create a force in the uwswal manner, according to the 
recognized theory of organizing the courts of our State 
by election from the State at large, thus giving every 
elector whose causes may be passed upon by the court 
an opportunity to express his choice of who should 
compose the court. 

A few years ago the increase of business in the lower, 
the trial, courts was such that public sentiment de- 
manded and secured an amendment of the Constitu- 
tion to so increase the number of judges of those 
courts as to dispose of the business before them. The 
result was the expected relief there. Meanwhile causes 
bad so accumulated in the court of last resort as to de- 
mand relief there. Instead of providing it in the same 
manner, relief was sought by taking from the force in 
the trial courts which required the added force for 
their business. The result was, what might have been 
anticipated, immediate stagnation at the very fountain 
head of justice from which the relief of the higher 
court had been taken. 

Tam utterly and unalterably opposed to the meas- 
ures suggested in the call, because they too savor of ex- 
pediency; because they are contrary to the theory of 
organizations of the judiciary of our State; because 
they are a step backward to a portion of the effete sys- 
tem wiped out by the present Constitution; to what 
it practically and in spirit (article 14, section 8) for- 
bids; for although the chamber duties of a judge may 


be authorized to be discharged by a judicial officer” 


authorized by Constitution (Hayner v. James, 17 N. Y. 
316), new officers not authorized thereby cannot be cre- 





ated (Warner v. People, 2 Denio, 272; People v. Albert- 
son, 55 N. Y. 50, 57-58; People v. Draper, 15 id. 552; 
People v. Keeler, 29 Hun, 175, 179-180); and because 
they are calculated to lower the respect for the judici- 
ary system of our State by the administration of local 
instead of by judges of larger and more extended dis- 
tricts. The higher the position of him who adminis- 
ters justice, though in its simplerand humbler depart- 
ments, the greater the confidence and respect which 
such administration will command. 

If it be asked what remedy for the recognized condi- 
tion of affairs, [ would suggest, I unhesitatingly reply, 
all are now satisfied the recent amendment was a mere 
question of expediency, and that as such it mustin the 
end prove a failure. The remedy is by increasing the 
force of the Court of Appeals in accordance with our 
judiciary system toa number sufficient to transact its 
business and by restoring the judges who have been 
taken from the fountain of justice to their normal and 
appropriate positions. If relief at one point produces 
congestion at the point from whence the relief is taken 
relieve that of original obstruction in the proper and 
usual manner. Our present Constitution has existed 
for nearly half acentury. It has been from time to 
time tinkered in its weaker parts until, instead of the 
harmonious whole it originally presented, it is de- 
cidedly composite in its character. A convention to 
reform and to make it concordant as a whole is pro- 
vided for by the instrument itself, and should long ago 
have been called. Fifty years’ experience is quite as 
valuable, if judiciously improved, in the organic char- 
ter of our growing State as in any other branch of its 
government, and is as much, nay more, needed there 
than elsewhere. The demands of the time should be 
at once heroically met and disposed of. Every eape- 
dient resorted to is in effect an act of cowardice which 
I cannot and do not favor. 

Mr. Moak’s views as to the unconstitutionality of the 
proposed measure were conceded. Its friends, prepared 
for the emergency, presented a proposed bill for the 
appointment by the judges of the Supreme Court of 
two ‘ official referees,”’ which Mr. Moak opposed as be- 
ing equally the child of ‘‘expediency ” and equally im- 
proper and unconstitutional. A resolution was then 
proposed for the appointment of a committee of three 
by the chair, of which he, by suggestion, was made 
one, to obtain the opinion of members of the baras to 
the propriety of procuring the passage of the proposed 
bill. This resolution was carried by avote of five in 
favor to three against. 

The value of such opinion is apparent when it is 
stated that of the one hundred and four members who 
responded to the measure proposed by the call, over 
three-quarters voted aye, though it was conceded at 
the meeting it was clearly unconstitutional. Not one 
of the ayes seemed to have examined or thought of 
the question. 





A CURIOUS BILL OF PARTICULARS. 


—— 


\ ISS Alice M. Allan, formerly cashier in the employ 

of Liebmann Brothers & Owings, by her counsel, 
Mirabeau L. Towns, has begun an action in the Su- 
preme Court against the State Steamship Company for 
$50,000 damages for injuries sustained by being pois- 
oned while on board the State of Georgia, one of the 
stenmers of that line. On August 26, 1887, Miss Allan 
took passage on the steamer for America, after spend- 
ing a vacation in Europe. She had a stateroom in the 
saloon cabin. On the first day out she suffered froma 
slight cold and asked the stewardess for five grains of 
quinine. She was given a preparation. She was taken 
violently ill, and before reaching New York six of her 
teeth fell out, and subsequently part of her jawbone 
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had to be removed. Since then she has been unable to 
do work of any kind and has been a charge upon her 
mother. ' 

Messrs. Seward, La Costa and Guthrie, counsel for 
the steamboat company, madea motion before Justice 
Bartlett for a bill of particulars under a portion of the 
complaint which alleged ‘‘ that the defendant was neg- 
ligent in the assortment and care of its drugs, in the 
labelling and designation of the same, and negligently 
and carelessly compounded the same, and mixed the 
pure with the impure, the harmless and innocuous 
with the powerful and poisonous, aud that such was 
the condition of the defendant’s laboratory, apothe- 
cary shop or medicine chest on board of said passen- 
ger ship on August 26, 1887.” 

Previous to the motion the defendant’s attorneys 
had requested Mr. Towns to furnish them with a bill 
of particulars, and Mr. Towns, in response, sent a bill 
which Mr. Guthrie characterized as the most remark- 
able bill of particulars in the English language. It is 
as follows: 


‘‘1. The drugs were ill assorted, came on board ill 
assorted, continued to be ill assorted; that those who 
should have assorted said drugs, labelled and kept 
them were intemperate in their habits, were shiftless 
and careless, held human life and physical perfection 
lightly and would mar or destroy the same with care- 
less levity. 

“2. That the drug stock consisted of pure and im- 
pure drugs, that they were bought by contract with 
Scottish stinginess and thrift. 

‘*3. That the physician or person who should mix 
and compound the pure and impure drugs to the best 
advantage of the company that safety to the passen- 
gers would permit could not at times tell a hawk from 
a handsaw, arsenic from saleratus, quinine from calo- 
mel, and whose continuous vision of snakes proned his 
mind to poisons, to handle them, compound them, pre- 
scribe and administer them. 

“4, “hat the laboratory or apothecary shop was dis- 
arranged and disorganized, that his pharmacopceia was 
disregarded and unused, that the dust rested upon its 
pages, and that instead of the shelves being the rest- 
ing place of correctly labelled piles it was a jingle 
where chaotic chance played hide and seek with order 
and malicious jokes upon the unsuspecting pilgrims to 
the ship’s dispensary.” 


Hereupon Mr. Guthrie wrote: ‘‘We cannot refrain 
from expressing our astonishment at the contents of 
your billof particulars. It is difficult to consider it 
seriously. If any thing, it only increases the difficulty 
of preparing for trial. We must ask you therefore to 
give us a definite statement which will protect us from 
the danger of surprise at the time of the trial. It is 
only fair that we should know in what manner it is 
claimed we were negligent in the assortment, care, 
labelling and designation of the drugs and how they 
were confused and mixed. If the bottles containing 
the calomel and quinine were erroneously labelled, if 
calomel and quinine were confused or mixed together, 
if these or other drugs were not properly assorted, and 
if the quinine and calomel were impure, we should be 
definitely advised of the particulars. For example, if 
the quinine and calomel bottles were erroneously la- 
belled, how were they actually labelled? If they were 
negligently assorted, what did such negligence consist 
oL72" 

To this Mr. Towns replied: “I regret that the bill of 
particulars which I served upon you creates difficulty 
for your serious consideration. I trust that it is not 
on account of your inability to be serions about any 
thing. The gravity of Miss Allan’s injuries prevents 
any levity on the part of her counsel and I had hoped 
that your association with the case would have by this 
time begotten solemn convictions on your part of her 


misfortunes. I recognize the duty which allows you 
and me to champion different interpretations of the 
law applicable to her case, but it is hard for me to be- 
lieve that the facts involved can excite any thing in 
your breasts except the most serious reflections. 

“‘T assure you I never was more earnest in my life 
to make my adversaries see the light which illumi- 
nates Miss Allan’s side of the case, but I cannot, though 
highly I esteem you, give you the wick and the oil 
which causes that light to burn. 

‘* My allegations you have, my proofs have been in- 
dicated; ask me not, I pray you, for the names of my 
witnesses, the method of my proof circumstantial, or 
for the inspection of my exhibits in the case. 

‘You surely have at your disposal all the particu- 
lars relating to the medicines on board the State of 
Georgia at the time of Miss Allan’s misfortune. If you 
have not, you have had better opportunities than we 
have bad, and I do not think that it would be just to 
Miss Allan or fair to myself to further particularize 
her proofs or indicate her evidence. I assure you I 
wish to be fair, but I do not recall any law of chivalry 
or jousting in the legal arena that exacts that one of 
the combatants shall throw away his vizor, cut his stir- 
rups and present his adversary with his lance before 
the bugle call of battle. Those trophies win, sir knight, 
and they are yours.”’ 

Mr. Guthrie contended that Mr. Towns was making 
sport of him and asked the court to compel the fur- 
nishing of a proper bill of particulars. The court took 
the papers, and eventually denied the motion. 


eee 


OBITUARY. 


STANLEY MATTHEWS. 
SSOCIATE JUSTICE STANLEY MATTHEWS, 
of the United States Supreme Court, died at 
Washington, D. ©., March 22. He was born in Cin- 
cinnati, July 21, 1824, graduated at Kenyon College in 
1840, and began the practice of law a few years laterin 
Maury county, Tenn. He returned to Cincinnati soon 
afterward, and became engaged in anti-slavery move- 
ments, being in 1849 assistant editor of the Cincinnati 
Herald, the first daily anti-slavery newspaper in that 
city. He became judge of the Court of Common Pleas 
of Milton county in 1851, was State Senator in 1855, and 
in 1858-1861 was United States attorney for the south- 
ern district of Ohio. In March, 1861, he was commis- 
sioned lieutenant-colonel of the Twenty-third Ohio 
Regiment, and served in West Virginia, participating 
in the battles of Rich Mountain and Carnifex Ferry. 
In October, 1861, he became colonel of the Fifty-sev- 
enth Ohio Regiment, and commanded a brigade in 
the Army of the Cumberland, and was engaged at 
Dobb’s Ferry, Murfreesborough, Chickamauga and 
Lookout Mountain. He resigned from the army in 
1863 to become judge of the Superior Court of Cincin- 
nati, and was presidential elector onthe Lincoln and 
Johnson ticket in 1864, and on the Grant and Colfax 
tieket in 1868. In 1864 he was a delegate from the 
Presbytery of Cincinnati to the General Assembly of 
the Presbyterian Church in Newark, N. J., and as one 
of the Committee on Bills and Overtures reported the 
resolutions that were adopted by theassembly on the 
subject of slavery. He was defeated as Republican 
candidate for Congress in 1876, and in the next year 
was one of thecounsel before the electoral commis- 
sion, opening the argument in behalf of the Republi- 
can electors in the Florida case, and making the prin- 
cipal argument in the Oregon case. In March he was 
elected United States Senator in place of John Sher- 
man, who resigned, and in 1881 he was appointed an 
associate justice of the United States Supreme 
Court. 
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IN PRESS—THE TWELFTH ANNUAL. RE- 
PORT OF THE NEW YORK STATE BAR AS- 
SOCIATION. 

HE volume containing the proceedings of the twelfth 

annual meeting of the New York State Bar Asso- 
ciation, and its proceedings for the year 1888, is now in 
press, and will soon be published. 

It will be of more than usual interest and value to 
the members of the association and to the profession 
generally, containing the constitution, by-laws, rules 
of the Executive Committee, a copy of the roll of 
membership, the opening address of the president, the 
annual address of Hon. T. M. Cooley on the ‘‘Com- 
parative Merits of Written and Unwritten Constitu- 
tions;’’ ‘‘A Comparative View of the late Sanford EF. 
Church, Chief Judge of the Court of Appeals, and 
Martin Grover, an Associate Justice of that Court,’ 
by L. B. Proctor; ‘‘ The Security of Railway Invest- 
ments,’’ by Daniel S. Renisen; the responses to the 
toasts at the banquet on the evening of January 16, 
1889, by Governor Hill, Hon. Daniel Lockwood, Hon. 
T. M. Cooley, Hon. John Clinton Gray, of the Court 
of Appeals, Hon. Matthew Hale, Senator J. Sloat Fas- 
sett, General Roger A. Pryor, Joseph O’Conor, A. V. 
W. Van Vechten and Hon. Charles A. Peabody. 

It will contain the reports of the various committees, 
the report of the secretary and the treasurer, and the 
proceedings of the meeting of the association in the 
Assembly parlors, Capitol, January 17, 1889. 

Members of the association will receive the report 
as soon as it is published. Those desiring more than 
one copy will please inform the secretary. 

WEED, Parsons & Co., 


Publishers. 
a 


CORRESPONDENCE. 


A UNIQUE NOTICE. 
Editor of the Albany Law Journal: 

In 389 Alb. L. J. 200, a specimen is given of what a 
New York tax-collector can do in the way of giving 
notice. We Californians are jealous of any body out- 
doing us, and perhaps this specimen of what a Califor- 
nia pound-keeper can do in that line will pass muster: 

** puBLICK N OTIS 
desemBer the 19 
taken up and confind in the puBlick pound in the citty of 
on park street one fee mail dog color white with red 
spots if this dog is not redeemd with in four days from time 
of taken up it will Bedis pos of.”’ 
Yours truly, 
' A. S. KITTREDGE. 
SAN JosE, CAL., March 16, 1889. 


eee 


NEW BOOKS AND NEW .-EDITIONS. 


ABBOTT’S NEW CASES WITH ,NOTES BY AUSTIN AB- 
BOTT. 

Each volume of this series contains a digest of all Points of 
Law and Practice contained inthe Reports of New York, 
issued during the period covered by the volume. Vol, 
xxii, Nos. {,2. Diossy & Co., Publishers, New York city. 

To the New York ‘practitioner, there is no set of 
books more useful than the above. In this number 
there are valuable notes on ‘trial and judgment by 
referee,’’ ‘‘ tax payers’ actions,” ‘‘instructions to jury 
in creditors’ suits’’ and ‘‘ identity of name.’’ 





——— ns 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, March 26, 1889: 





Judgments affirmed with costs—Julius Catlin and 
others, executors, v. Masters of Trinity College and 
the Rector, etc., of St. Paul’s Church, Poughkeepsie, 
appellants, and George W. Chase, Dutchess county 
treasurer, respondent; and Same y. Domestic and 
Foreign Missionary Society of the Protestant Episco- 
pal Church, appellants, and George W. Chase, Dutchess 
county treasurer, respondent.—Judgment affirmed 
with costs—Joseph Walsh, appellant, v. Mayor, etc., of 
New York, respondents. Judgment affirmed with 
costs—William Y. Mortimer and another, executors, 
respondents, v. Metropolitan Elevated Railway Com- 
pany and the Manhattan Railway Company,appellants. 
— Judgment affirmed with costs—Mary Bleyle, ad- 
ministratrix, and another, respondents, v. New York 
Central and Hudson River Railroad Company, appel- 
lant. —-- Judgment affirmed with costs — Dykman 
Odell, respondent, v. Gaac Buckhout, executor, appel- 
lant. ——Judgment affirmed with costs—Stephen Hark- 
ness, appellant, v. New York Elevated Railway Com- 
pany avd the Manhattan Railway Company, re- 





spondents.—Judgment affirmed with costs — Sa- 
rah. Wortman and others, respondents, v. Mary 
Robinson, impleaded, etc., appellant. —— Judgment 


affirmed with costs—John Kelly, administrator, re- 
spondent, v. Twenty-third Street Railway Company, 
appellant.——Judgment reversed, new trial granted, 
costs to abide event—Ellen Phelan, administratrix, 
appellant, -v. Northwestern Mutual Life Insurance 
Company, respondent. Judgment affirmed with 
costs—Henry C. Adams, appellant, v. Algernon Syd- 
ney Sullivan, public administrator, impleaded, etce., 
respondent.——A ppeal dismissed with costs—Winston 
Jones, assignee, respondent, v. Merchants’ National 
Bank of New York, appellant, and the Bank of Mo- 
bile.——Appeal dismissed with costs, on the ground 
that the order was discretionary in the court granting 
it—William M. Hewitt, appellant, Isaiah Merrill, im- 
pleaded, etc., respondent. 





SECOND DIVISION. 
Judgment reversed, new trial granted, costs to abide 
event—Empire State Type Foundry Company, appel- 
lant, v. Hugh J. Grant, sheriff, etc.. respondent.— 


Judgment reversed, new trial granted, costs to abide 


event—Hugene Cullen, an infant, respondent, v. Na- 
tional Sheet Metal Roofing Company, appellant.—— 
Judgment reversed, new trial granted, costs to abide 
event—Fritz A. Ankersmit and another, appellants, v. 
Simon Tuet, assignee, respondent.— Judgment af- 
firmed with costs—Mary J. Colburn, respondent, v. 
Village of Canandaigua, appellant. Judgment af- 
firmed with costs—-People, respondents, v. William KF. 
Briggs, appellant. Judgment affirmed with costs— 
Leon Loeb, assignee, appellant, v. Philip Levin, re- 
spondent.——Order of the board affirmed with costs— 
People, ex rel. Peter H. Short, appellants, v. Fire Com- 
missioners of New York City, respondents. ——Judg- 
ment affirmed with costs-—-Henry Clews and another, 
respondents, v. Bank of New York, N. B. A. 








NOTES. 
E met a distinguished lawyer from a neighboring 
city the other day, and in answer to our inquiry 
about his health, he said he was suffering greatly from 
rheumatism in his hands. We inquired if his hands 
were totally disabled. ‘‘No,” he said, ‘‘not quite; I 
find myself still able to take a fee.”’ 


In days gone by few Southern lawyers were more 
distinguished than Luther Martin. He was one day 
riding to Annapolis in a stage coach, when his only 
companion—a young man who had just been admitted 
to the bar—addressing him, said: ‘‘Mr. Martin, you 
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have been wonderfully successful in your profession. 
Are you willing to acquaint me with the secret of your 
success?’’ ‘‘If you will pay my expenses during the 
few days that I shall remain in Annapolis.”’ ‘*I will,” 
was the earnest response. ‘‘It is in this advice: Deny 
every thing and insist upon proof.’? At Annapolis, 
Mr. Martin enjoyed all the luxuries that a fine hotel 
could furnish, regardless of expense, and when the 
time for his departure arrived—passed the ‘‘ bill ’’—of 
enormous proportions—to the young lawyer who was 
standing near. The latter merely glanced at it, and 
then returned it to Mr. Martin. ‘“Aren’t you going to 
pay it?’’ Mr. Martin asked. ‘‘ Pay what?” ‘‘ This 
bill. Didn’t you promise to defray my expenses while 
I was in Annapolis?’’ ‘My dear sir,’’ was the quiet 
reply, ‘‘I deny every thing and insist upon proof.’’ 
The eminent lawyer paid his bill, and laughingly said 
to the young man: “ You need no further counsel from 
me.’’—Golden Days. 


Judge Caton, in the Chicago Legal News, gives the 
following description of Alvin Stewart of Utica: “I 
had known Mr. Stewart when I was a law student in 
Utica, and had often been present in court when he 
was trying causes. In one respect, at least, he was the 
most extraordinary man I ever saw. His face was any 
thing but beautiful, and there wasa mobility about its 
muscles which enabled him fairly to gesticulate with 
his countenance. The distortions of his face, while 
supremely ludicrous, were always suggestive, andeven 
brilliant at times, and never approached in the re- 
motest degree the appearance of imbecility. His lan- 
guage was well chosen, but very odd. His similes and 
illustrations were incongruous and yet very expressive. 
His tone and accent were of the most solemn charac- 
ter. Notasmile was ever known to rest upon his face, 
and yet I will undertake to say that no man ever lis- 
tened to bim for ten minutes without being absolutely 
convulsed with uncontrollable laughter, no matter 
how solemn or interesting his subject; after a few sen- 
tences the laughter would begin, when judge, jury, 
lawyers and the audience would all yield themselves 
up to laughter, which they at first could not restrain, 
and finally did not want to. I once heard him arguea 
very common-place, matter-of-fact case before the Su- 
preme Court of New York, when all the judges upon 
the bench were fairly in convulsions with laughter, 
He never said a silly thing, but always odd beyond 
comparison, but it was his tone and facial expression 
which provoked to laughter quite as muchas what he 
said. It may not be surprising, then, that knowing 
Mr. Stewart as I did, I was pleased to hear that he 
was to take part in the defense of Lovejoy, for [knew 
it would afford him occasion for a supreme effort to 
display his sarcasm, his vituperation, his denunciation 
in language, tone and expression so different from that 
ever heard before, and especially so laugh-provoking, 
that [ was very anxious to hear him again, and be 
again shaken up with laughter as I had not been for 
many years.” 


Westward the course of humor takes its way, and 
comes back in the Green Bag: a Useless but Entertain- 
ing Magazine for Lawyers, volume 1, number 1. The 
bag by which the barrister is known in Hngland is that 
in which he carries his forensic attire. He buys a blue 
bag when he is called to the bar, and carries it to the 
end of his days, or until a queen’s counsel who has 
led him in a cause presents him with ared bag. Occa- 
sionally he may have a brief or a book in his bag, and 
of late years the bag has, by a departure from good 
forensic form, sometimes been seen in court, but its 
uses properly stop at the robing-room door. Attor- 
neys in former times carried green bags, not as part of 
their professional fitting, but as holding deeds, records, 
and documents of a more or less official character. 
The celebrated two green bags of Queen Caroline’s trial 





contained the evidence taken by order of the House 
of Lords on commission at Naples. The baga de se- 
cretis of earlier times, in which the evidence in cases 
of treason of a character requiring to be kept as State 
secrets was deposited, was probably green. Is this the 
hue of the Petty Bag? The passage from Wycherley’s 
‘* Plain Dealer,’’ cited by the editor of the literary 
‘““Green Bag,” Mr. Horace W. Fuller of Boston, Mas- 
sachusetts, does not go far enough to show, as he sup- 
poses, that barristers carried green bags or that they 
were the badge of a lawyer. Widow Blackacre, the 
lady litigant in person of the days of Charles II, car- 
ried a green bag, and Jerry Blackacre, a raw squire 
under age bred to the law, was laden with green 
bags, following her, but neither of them was a lawyer. 
When the widow roundly rated the counsel engaged 
on the other side, and called him ‘‘green-bag carrier,” 
she meant to give him the name of the humblest at- 
tendant in the courts.—London Law Journal. 


In his brief in the ‘‘ blue vitriol’’ case, Hawkins v. 
Pemberton, 51 N. Y. 199, Mr. Ira D. Warren observed: 
‘‘When oride cannot be distinguished from gold; 
when paste is as beautiful and brilliant as the dia- 
mond; when an ordinary article of commerce like this 
can be so manipulated as to deceive the most skillful 
expert; when deception rules the hour and half we see 
is fictitious and false;—is it possible to apply the law 
to all this mass of falsehood and fiction, and do justice, 
by clinging to and feeling our way along by a balus- 
trade of old cases’’—(meaning stair-cases, probably )— 
‘* decided in different times and under other circum- 
stances? Are we to be as firmly bound by their au- 
thority as the ‘Pagan deities were supposed to be by 
the decrees of fate,’? no matter how men and times 
may have changed? * * * There is a moral beauty 
in the civil law well worthy of adoption in this great 
State, which would afford ample and complete protec- 
tion to the vendee, and teach vendors that if policy 
and not honor is to govern commercial transactions, 
honesty is the best.” The judges could not get over 
this, and gave Mr. Warren all he asked. 


In his brief in Voorhees v. McCartney, 51 N. Y. 387, 
Mr. John H. Reynolds observed: ‘The Legislature in 
its wisdom has permitted attorneys to make agree- 
ments hitherto criminal. Suits may be brought by 
paupers, and attorneys may agree to share in the ex- 
pected recovery, for their compensation. Demands 
may be assigned to irresponsible persons by solvent 
ones, and may be prosecuted upon speculation. This 
is now the common practice. It may be reprehensible, 
immoral and disgusting, as well as debasing to the pro- 
fession of thelaw. But ‘the law allows it,’ and it is 
submitted that the court must ‘approve it!’ "” But, 
the court didn’t. 


In his brief in Hunt v. Chapman, 51 N. Y. 555, Mr. 
N. C. Moak said: ‘‘The case is not very fully reported, 
but the head-notes in Howard-~-for a miracle—are bet- 
ter than in Barbour.’’ We are glad to learn tha 
Brother Moak believes in the miracles. ; 


The press is making itself too familiar with the 
chief justice’s family affairs. He is considering 
whether he shall shave off his moustache. This is his 
own affair (or off-hair, as the case may be), but we hope 
he will not cut it off, in spite of tlle wishes of bis breth- 
ren. The Chicago Herald pertinently and imperti- 
nently says: ‘‘It is another case of the fox which lost 
its tail.’”’ Then his daughter has eloped and got mar- 
ried. We should think a man with seven of the 
same sortleft would not worry much over that. It 
seems not a bad way to reduce the surplus. And then 
he should reflect how Eldon stole his **‘ Bessie ”»—(God 
bless her!)—out of a second-story window, and how 
Judge Cooley discovered no Constitutional Limitation 
of his right to elope with his best girl. 


THE ALBANY LAW JOURNAL. 


261 











The Albany Law Journal. 


ALBANY, APRIL 6, 1889. 





CURRENT TOPICS. 





R. ANSLEY WILCOX delivered an address 
last week at the commencement exercises of 

the medical department of the University of Buf- 
falo on the ‘‘ Medical Jurisprudence of Insanity.” 
It would give us pleasure to publish it in full if our 
space permitted, and if we did not foresee an end- 
less discussion for which we should not have room, 
and to refuse which would grieve us as well as 
those who should proffer it. We are afraid, too, 
that we ourselves should want to discuss the sub- 
ject too much. Mr. Wilcox at the close of his 
paper states the gist of it as follows: ‘‘If we can 
accomplish these three radical reforms in our meth- 
ods of procedure: 1. To secure a competent tribu- 
nal to pass upon the single question of insanity. 
2. To secure really enlightened and impartial ex- 
perts on insanity to assist this tribunal. 38. To in- 
sure that persons found innocent of crime on the 
ground of insanity shall be treated as insane and 
sent to an asylum. Then it is safe to say that the 
law of insane irresponsibility for crime will be re- 
formed and adapted to suit the new scientific con- 
ceptions of the age. It would be quite safe to 
leave in the hands of a tribunal so constituted, and 
acting under such conditions, the application of 
the broad ethical test of insanity proposed by Dr. 
Bucknil: ‘No act is a crime if the person who does 
it is at the time incapable of not doing it, by rea- 
son of idiocy, or of disease affecting his mind.’ ” 
Mr. Wilcox advocates these principles ably. He 
does not convert us to his views, but that is no 
criterion. If one were not converted by the argu- 
ment of Judge Somerville of Alabama, in the Par- 
sons Case, to a rejection of the right and wrong test, 
he could not be converted by Mr. Wilcox’s able 
argument, Perhaps an acceptance of Dr. Bucknil’s 
doctrine would not work any practical change, for 
if it were left to a jury to determine whether the 
prisoner’s will was so feeble that he could not avoid 
doing the act, although he knew it was wrong, the 
jury would probably very rarely acquit. But there 
would be the danger that they might. Our objec- 
tion to the relaxation is that it would certainly 
tend to an increase of murder by persons partly in- 
sane. There are certainly very few insane persons 
who have not self-control enough to refrain from 
doing any thing to hurt themselves. It is diffi- 
cult enough to ascertain whether a man partly de- 
mented knew right from wrong, but when we add 
to that the task of determining whether he could 
have avoided doing the act, we are afloat on a sea 
of speculation, without rudder, compass or chart. 
Society must take care of itself somehow, and we 
are not yet convinced that the right and wrong test 


ier. od. Nor 14, 


is not the only one fair to both sides, Then again, 
no sufficient answer has ever been given by the medi- 
cal men to the indisputable fact that these weak wills 
are always apparently curable, and once apparently 
cured, society has no moral right to deny them 
freedom, and so the asylum walls open and the 
murderer comes forth purged. As to the proposed 
preliminary trial to pass on the question of insan- 
ity, we should not favor a tribunal composed solely 
of doctors, who should listen only to experts. It 
is never a question whether the accused has wil] 
power enough to control his actions in general, but 
whether he had enough to avoid doing the particu- 
lar act in question. This can be determined only 
by a view of all the circumstances, and the inquiry 
can best be made a single one. As doctors will 
always differ on this point, we prefer leaving the 
practical decision to a jury rather than to other 
doctors. But we find ourselves arguing the matter 
too much, and this shows the wisdom of our deter- 
mination not to publish Mr. Wilcox’s address. 


Appropriate to this subject is a recent editorial 
in the Albany Times, headed ‘‘ What shall be done 
with Drunkards?” The writer refers to Dr. Cro- 
ther’s theory that drunkards can’t avoid getting 
drunk and should never be punished, but should 
be encouraged and coddled. The writer then cites 
a letter from Dr. HE. T. Strong of Elizabethtown, 
N. Y., to the editor of the Albany Medical Annals, 
saying: ‘‘Dr. Strong believes that ‘the inebriate 
is a vicious, selfish creature who cares for nothing 
but the gratification of his appetite, who gets 
drunk just as he would ruin a poor girl or eat good 
things till his belly ached.’ He has nothing but 
contempt for such a fellow, be he pauper or million- 
aire, and thinks the modern method of dealing 
with him is maudlin. Instead of putting him in 
a comfortable jail with ‘society that is congenial,’ 
he should be treated to ‘the lash, the cold douche, 
disfranchisement, with a diet the reverse of luxu- 
rious. When I think of these miserable brutes,’ 
exclaims Dr. Strong in a burst of virtuous indigna- 
tion, ‘ getting drunk while their families grow cold 
and hungry, I think inebriety ought to be classed 
with burglary at least.’ This brings the doctor to 
the climax of his wrath, whereupon he proposes his 
grand remedy for the treatment of drunkards, 
which is set forth in these terms: ‘I believe the 
time will come when the incorrigibly vicious crimi- 
nal and pauper will be sterilized, both for the de- 
terrent effect, which on that class would be only 
second to hanging, and to stop the breed. I know 
the world would shudder at the idea now, as a few 
years ago it did at cremation, but what valid ob- 
jection could be raised?’” We fully agree with 
Dr. Strong’s opinion of drunkards, but we do not 
approve his remedy any more than the 7%mes does. 
Something between Dr. Crother’s maudlin senti- 
mentality and Dr. Strong’s barbaric severity would 
be better than either. But when we reflect on the 
medical theory which would allow and encourage 
a man in enfeebling his will by a long course of 
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voluntary inebriety, and then acquit him of a murder 
because the poor fellow had not enough will-power 
to avoid doing it, we find ourselves almost ready to 
apply Dr. Strong’s heroic treatment to somebody — 
legislators, doctors or rumsellers—if not to the 
drunkards themselves. 


A Senate bill “to revise and consolidate the laws 
relating to the University of the State of New 
York” has been referred to the committee on 
finance, apparently a rather singular disposition, 
unless it is considered that the most important pre- 
liminary is to find out what the scheme is going 
to cost. There has been an increasing opinion that 
the regents are an obsolete, cumbrous and rather 
useless body, but the new State librarian, Mr. Mel- 
ville Dewey, seems to take a different view, and 
proposes to give them very largely increased powers. 
He proposes to give them the power of self-per- 
petuation. He would take away from the Legisla- 
ture the power to fill vacancies and vest it in the 
regents themselves. This might result in keeping 
the board Republican, as itis now. He would make 
the university to consist of all the institutions 
of academic or higher education. He would vest 
the absolute control of the State library and State 
museum in the regents, giving them power to “ buy, 
sell, exchange or receive by gift or on deposit articles 
or collections properly pertaining to the library or 
museum; to maintain lectures connected with higher 
education in this State, and to lend to or deposit 
permanently with any institutions belonging to the 
university books, specimens or other articles in 
their custody, which, being duplicates or for other 
reasons, will in the judgment of the regents be more 
widely useful in the said institutions than if re- 
tained in the original collections at Albany.” If 
the power of lending thus proposed to be given 
were limited to duplicates it might do no harm, 
but as it is not so limited the regents would have 
power to send away volumes from the law library, 
even the records of the Court of Appeals, when 
they might be sorely needed at the Capitol by the 
courts or practitioners. A man might come here 
across the State to consult a particular book or rec- 
ord and learn that it had been lent to a distant 
library, perhaps that in his own place. This would 
tend to vexation of spirit. Then again, the pro- 
posed power would enable the regents to sell any 
part or even the whole of the State library, and 
close out the institution. Whether it is discreet to 
vest such enormous powers in any board of regents, 
especially in a self-perpetuating one, may well be 
doubted, or at all events, deliberately considered. 
Mr. Dewey proposes to abolish library holidays, 
and have the State library open eight hours every 
day except Sunday. We do not object to this if he 
will give his subordinates a reasonable number of 
holidays. But why except Sunday? Have the gen- 
eral library at least open on Sunday as well. We 
would not encourage wicked lawyers in Sabbath- 
breaking by keeping open the law library on that 
day. Mr. Dewey wants an annual appropriation of 


twenty thousand dollars for the library. This is 
reasonable, but we shall probably find the ceiling 
economists of the lower house objecting to it as an 
extravagance. 


Mr. Anthony Gould, late recorder of Albany, un- 
mindful of the fact that legal fictions were wiped 
out in this State many years ago, has been uttering a 
novel. While he has been sitting in awful state on 
the judicial bench, apparently engaged in his law- 
ful business of recording, he has been surrepti- 
tiously writing ‘*A Woman of Sorek,” hiding 
his manuscript between the dusty leaves of sheep- 
skin covered books, or even penning romantic 
thoughts under pretense of taking notes of testi- 
mony. There is but little to be said in defense of 
a lawyer who can stoop to this sort of thing. In 
the opinion of most of our profession even bad law 
is better than a good novel. But we shall not 
judge the recorder unmercifully. If his novel is 
good we shall mitigate his punishment. Just as 
soon as the inexorable West of St. Paul gives us a 
breathing spell with his flood of reports, we shall 
gird ourselves for a perusal of our bright recorder’s 
lawless book, which already we see is choke-full of 
learning. 


Another of these ‘‘ litery”” lawyers is Mr. Apple- 
ton Morgan, president of the New York Shakes- 
peare Society, of whose Bankside edition of Shakes- 
peare’s works we have often spoken. There is now 
at hand ‘‘ Troilus and Cressida” of this edition, to 
which Mr. Morgan furnishes an introduction, in 
which at considerable length and with great force 
he comments on the Baconian theory, to substan- 
tiate which this play more than any other has been 
cited. The great cipherer, Mr. Donnelly, who be- 
lieves not only that Bacon wrote Shakespeare’s 
works, but Marlowe’s, Montaigne’s Essays, Burton’s 
Anatomy of Melancholy, and much of Marston, 
Massinger, Middleton, Greene, Shirley and Web- 
ster, does not admire Mr. Morgan, and we think he 
will admire him still less after reading this intro- 
duction. In one sentence Mr. Morgan destroys the 
Baconian theory: ‘‘ Would Bacon, speaking thus as 
a philosopher, have packed his plays with such 
anachronisms as a clock in Brutus’ tent, a monastery 
in Ephesus, sixpence in Athens, a Frenchman in 
Mitylene? How his exact and ponderous soul 
would rather have crazed at such inaccuracy!” 
Mr. Morgan also emphasizes the difference between 
occasional phrases common to Shakespeare and 
Bacon and the startling difference between their 
styles asa whole. The Bankside edition is worth 
its price for the introductions alone. As for Mr. 
Donnelly, we believe that if he wants to commit 
murder he can safely do it. 


The editor must have been in a trance when he 
called Mr. Kirchway, the new dean of the Albany 
Law School, ‘‘ Charles P.” It was certainly through 
no preference of the house of Stuart to that of Han- 
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over. The mis-called gentleman has a right to 
arise, and like the father of his country on a me- 
morable traditional occasion, exclaim, ‘‘ call me 


George!” 
——___4_$_$_____— 


NOTES OF CASES. 





N Mercer v. Corbin, Indiana Supreme Court, Feb- 
ruary 23, 1889, it was held that one who rides 

a bicycle against another who is facing the other 
way, the walk being fourteen feet in width, and 
there being nothing to obstruct the view, is liable 
in assault and battery. The court, Elliott, J., said: 
‘Tt is not essential that there should be a direct or 
specific intention to commit an assault and battery 
at the time violence is done a plaintiff. The facts 
may be such as to create an implied or constructive 
intention to do a wrongful act, although there is 
no direct or specific unlawful intention. Palmer v. 
Railroad Co., 112 Ind. 250. In the case referred to 
we said: ‘The authorities, from the earliest years 
of the common law, recognize the rule that there 
may be a willful wrong without a direct design to 
doharm. The principle has been applied to furious 
driving, to the taking of unruly animals into crowds, 
to carelessly laying out poison for rats, to want of 
caution toward drunken persons, and to the care- 
less casting of logs and the like upon highways. 1 
Hale P. C. (Am. ed.) 475; 4 Bl. Comm. 182.’ The 
question is fully and well discussed by Mr. Bishop, 
who says: ‘There is little distinction, except in de- 
eree, between a positive will to do wrong and an 
indifference whether wrong is done or not.’ 1 Bish. 
Crim. Law, chap. 20. The principle we are asserting 
is strikingly illustrated in the old cases, wherein it 
was affirmed that if a man carelessly casts a log 
from a window upon a much-frequented way and 
kills another, his offense is murder in the second 
degree; but if the log is cast upon a highway not 
much travelled, the offense is manslaughter, Mr. 
Addison applies the general principle to cases of 
assault and battery, saying: ‘An assault may be 
committed without any design or intention to com- 
mit an assault; for if the person of one man is vio- 
lently struck by another, this is an assault, and it 
is no answer to say that it was done unintention- 
ally, as for instance, in endeavoring to strike some 
one else. Soif aman drives against and violently 
upsets the plaintiff in his carriage and knocks him 
down, or overturns the chair in which he is seated, 
the person thus striking the plaintiff or knocking 
him down is guilty of an assault, although he had 
no intention to commit an assault.’ 1 Add. Torts 
(Wood’s ed.), 142. In our own reports is found a 
very striking illustration of the principle we are 
discussing. In the case referred to a man passing 
through a public park in the city of Indianapolis 
in the early morning, aimed his pistol at a tree, 
drew the trigger, and killed a lad who was several 
hundred yards distant, and who was unseen at the 
time the pistol was discharged, and the court held 
that the accused was guilty of manslaughter. Flinn 
yv. State, 24 Ind. 286. In the case of Peterson v. 


Haffner, 59 id. 130, a boy in sport, but wantonly, 
threw a piece of mortar at another boy, and acci- 
dentally struck a third, and it was held that he 
had committed an assault and battery. The de- 
fendant in the case of State v. Myers, 19 Iowa, 517, 
recklessly discharged a pistol into a crowd, but 
without any intention to hurt any one, and a con- 
viction for assault and battery was sustained. In 
Bullock v. Babcock, 8 Wend. 891, a boy aimed at a 
basket. The arrow struck the plaintiff, and it was 
held that an action for assault and battery would 
lie. It was held in-~Commonwealth v. Lister, 15 
Phila. 406, that a man who fired a pistol intending 
to shoot through the floor of a Pullman car, but 
accidentally hit a bystander, was rightly convicted 
of assault and battery. These cases fully serve our 
purpose for they sufficiently prove that there may 
be an actionable assault and battery, although there 
is no actual or specific intent to commit that of- 
fense. They are, in truth, no more than examples 
of the general rule, everywhere prevailing, that 
from recklessness and wanton disregard of human 
life and safety malice and criminal intent may be 
inferred. Johnson v. McConnel, 15 Hun, 293; Ricker 
v. Freeman, 50 N. H. 420; Vandenburgh v. Truaz, 4 
Den. 464; Welch v. Durand, 36 Conn. 182; Morris 
v. Platt, 32 id. 75; Clark v. Chambers, L. R., 3 
Q. B. Div. 827; 17 Aus. Law Jour. 458; Wright v. 
Clark, 50 Vt. 180, 185; Reg. v. Salmon, 23 ALB. 
Law Jour. 273. * * * Whether the appellant 
had a right to ride his bicycle upon the footway is 
a question which deserves consideration. This 
question would be important in the absence of any 
statute, and it is the more important because of our 
statute, which reads thus: ‘It shall be unlawful 
for any person to ride or drive upon the brick, 
stone, plank or gravel sidewalk of any town or vil- 
lage, or upon any similar sidewalk for the -use of 
foot-passengers in this State, unless in the neces- 
sary act of crossing the same.’ Rev. Stat. 1881, 
§ 8361. Sidewalks are intended for the use of pe- 
destrians, and not for use by persons in vehicles. 
The manifest purpose of the statute is to preserve 
the sidewalks from use by persons in or on vehicles, 
and if the bicycle can be deemed a vehicle then the 
appellant had no right to ride or drive his bicycle 
longitudinally along the sidewalk. If sidewalks 
are exclusively for the use of footmen then bicycles, 
if they are vehicles, must not be ridden along them, 
since to affirm that sidewalks are exclusively for 
the use of footmen necessarily implies that they 
cannot be travelled by vehicles. It would be a 
palpable contradiction to affirm that footmen have 
the exclusive right to use the sidewalks, and yet 
concede that persons not travelling as pedestrians 
may also rightfully use them, A person on a bi- 
cycle is certainly not a footman, and if not, then 
he makes an unlawful use of the sidewalk when he 
rides or drives his bicycle longitudinally along it. 
It would seem to follow that even if a bicycle can- 
not be considered to be a vehicle, still it is unlaw- 
ful to ride or drive it along a way set apart for the 
exclusive use of pedestrians, We think however 
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that a bicycle must be regarded as a vehicle within 
the meaning of the law. Webster defines a bicycle 
as a ‘two-wheeled velocipede,’ and a velocipede is 
defined tobe a ‘light carriage.’ Substantially the 
same definition is given by a law writer. 2 Am. & 
Eng. Cyclop. Law, 191. Under these definitions it 
must be regarded as a sort of vehicle, and so the 
courts have regarded it. In one case, the title of 
which cannot now be recalled, it was held that a 
bicycle was entitled to the ‘rights of the road’ as 
other vehicles, and a driver of a wagon who refused 
to turn to the right, and thus caused a collision 
with a bicycle, was held liable. In Taylor v. Glood- 
win, L. R., 4 Q. B. Div. 228; it was held that one 
riding on a bicycle may be convicted of furiously 
driving a carriage upon a highway under a statute 
forbidding such an act. In commenting on this 
case Mr. Irving Browne says: ‘This of course 
would exclude bicycles from sidewalks, which is 
quite necessary.’ 24 ALB. Law Jour. 282. If we 
are right in holding that the appellant while riding 
his bicycle along the sidewalk was engaged in the 
performance of an unlawful act, another important 
element is added to the appellee’s case, making his 
right of recovery entirely clear; for a man who 
does an unlawful act is liable for the consequences, 
although they may not have been intended. Peter- 
son v. Haffner, supra; Hood v. State, 56 Ind. 263; 
Binford v. Johnston, 82 id. 426; Weick v. Lander, 75 
Til. 98.” See note to Peterson v. Haffner, 26 Am. 
Rep. 83. 


In Messenger v. State, Nebraska Supreme Court, 
January 380, 1889, it was held that barbers may not 
discriminate against a colored person, and deny him 
any rights to which a white person would be en- 
titled if requiring the services of a barber, except 
for reasons applicable alike to all persons. The 
court said: ‘‘In 1885 the Legislature passed ‘an 
act to provide that all citizens shall be entitled to 
the same civil rights, and to punish all persons for 
violations of its provisions.’ Section one provides 
that ‘all persons within this State shall be entitled 
to the full and equal enjoyment of the accommoda- 
tions, advantages, facilities and privileges of inns, 
public conveyances, barber-shops, theatres and other 
places of amusement, subject only to the condi- 
tions and limitations established by law, and ap- 
plicable alike to every person.’ Section two pro- 
vides that ‘any person who shall violate the fore- 
going section by denying to any person, except for 
reasons by law applicable to all persons, the full 
enjoyment of any of the accommodations, advant- 
ages, facilities or privileges enumerated in said sec- 
tion, or by aiding or inciting such denials, shall for 
each offense be deemed guilty of a misdemeanor 
and be fined in any sum not less than twenty-five 
dollars, and not more than two hundred dollars, 
and pay costs of the prosecution, and in default or 
refusal to pay the fine and costs be imprisoned in 
the county jail until such fine and costs are paid.’ 
* * * The testimony tends to show that War- 
wick was an employee of the Windsor hotel in Lin- 


coln, and that he was a respectable man; that be- 
tween two and three o’clock on a week day he pre- 
sented himself at the barber-shop of the plaintiff in 
error, and taking a seat in one of the chairs pro- 
vided for that purpose, asked for a shave, which 
was refused. He testifies on that point as follows: 
‘Answer. I had just sat down and asked for a 
shave, and he (the plaintiff in error) said, ‘don’t . 
sit down there,’ in rather a harsh voice; and I asked 
him ‘why?’ and he said, ‘don’t sit down there;’ 
and again I asked him ‘why?’ and he said, ‘we 
can’t shave you;’ and then I asked him ‘why?’ and 
he said, ‘you are colored;’ and Mr. Neville spoke 
up and said it was not customary, either.’ This 
testimony is substantially undenied. There is no 
doubt of the authority of the State to prevent dis- 
crimination against certain individuals or races be- 
cause of their color or previous condition. <A bar- 
ber, by opening a shop and putting out his sign, 
thereby invites every orderly and well-behaved per- 
son who may desire his services to enter his shop 
during business hours. The statute will not permit 
him to say to one: ‘ You are a slave, or a son of a 
slave, therefore I will not shave you.’ Such preju- 
dices are unworthy of our better manhood, and are 
clearly prohibited by the statute. In this State a 
colored man may sit upon the jury, cast his ballot 
at any general or special election where he is enti- 
tled to vote, and his vote will be counted, and he 
has the right to travel upon any public conveyance 
the same as if he were white. The authority of the 
State to prohibit discriminations on account of color 
in places of public resort, as a barber-shop, is un- 
doubted, and the proprietors of such shops can 
adopt and enforce no rules which will not apply to 
white and colored alike.” 


In Hannem v. Pence, Minnesota Supreme Court, 
January 30, 1889, it was held that the owner of a 
lot abutting on a public street in a city has no right 
to erect a building on it with a roof so constructed 
that ice and snow collecting on it will naturally 
and probably fall into the adjoining sidewalk be- 
low, thereby exposing foot-passengers to bodily in- 
jury; and if he does so construct it he is liable, 
without other proof of negligence, to a person 
injured by the falling ice or snow while travelling 
on the sidewalk with due care, although he exer- 
cised all the diligence and care he could to remove 
the snow and ice from the roof. The court said: 
‘‘The very act of maintaining a building with a 
roof constructed as this was, so that snow and ice 
collecting on it would naturally fall into the ad- 
joining highway, is a nuisance, and constitutes 
negligence per se, for which the owner will be lia- 
ble to any one injured thereby while lawfully pass- 
ing along the sidewalk. The law gives a man no~ 
more right to construct a building in this way than 
it does to purposely throw snow and ice upon 
passers-by. As was said in Shipley v. Fifty Associ- 
ates, 101 Mass. 251, the case depends on the same 
rules, and is to be decided upon the same princi- 
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ples as if it raised a question between adjoining 
proprietors, A man has no right to construct his 
roof so as to discharge upon his neighbor’s land 
water, ice or snow which would not naturally fall 
there, and the persons of those who are lawfully 
travelling a street are certainly as much entitled 
to protection as the property of an adjoining owner. 
It was not a question of defendant’s reasonable care 
and diligence in the management of his roof, but 
of his right to erect or maintain it at all in that 
shape. It would not avail him to say that he did 
all he could to prevent the consequences; he bad 
no right at all to build it in that way. His act was 
an attempt to extend his right as proprietor beyond 
the limits of his own property, at the expense of 
the safety of the travelling public. He was bound 
at his peril to keep the ice and snow that collects 
on his own roof within his own limits, and if the 
shape of his roof is such as necessarily or naturally 
to throw it upon the street, he is responsible for all 
damages precisely as if he had under the same cir- 
cumstances thrown it upon the premises of an ad- 
jacent owner. This doctrine has been fully recog- 
nized by this court as the law in Cahill v. Hastman, 
18 Minn. 324, and Knapheide v. Hastman, 20 id. 
478, and is abundantly supported by authorities 
elsewhere. Shipley v. Fifty Associates, supra; Ry- 
lands v. Fletcher, L. R., 38 H. Li. 880; Pletcher v. 
Smith, L. R., 2 App. Cas. 781.’ To same effect, 
Smethhurst v. Proprietors, etc., ante, 163. 





WILLS— REQUISITES— DISPOSITION OF ES- 
TATE—VALIDITY. 


VIRGINIA SUPREME COURT OF APPEALS, NOV, 15, 1888, 


COFFMAN V. COFFMAN. 

A paper in the form of and purporting to bea will, revoking all 
former wills, and providing that one of testator’s sons 
shall have no part of his estate at his death, reciting as a 
reason that said son has inherited from his mother asum 
equal to that which testator’s estate will probably pay to 
his other legal heirs, naming no executors, and making no 
other provisions whatever, is not a will, as it does not nec- 
essarily imply a disposition of testator’s estate to his 
other heirs; and his property goes to those entitled 
thereto under the law of descents and distributions, in- 
cluding the son mentioned. 


Aisi from Circuit Court. 


William B. Compton, for appellant. 
Grattan & Stephenson, for appellees. 


Lewis, P. A ‘ will’’ is defined to be the disposition 
of one’s property, to take effect after death. There- 
fore to sustain the decree of the Circuit Court in this 
case two things must be implied from the paper in 
question, viz.: First, that the decedent intended it as 
a disposition of his property, to take effect at his 
death; and secondly, that he meant to leave, and did 
leave, the whole of his estate to those persons stand- 
ing in the relation of his heirs and next of kin, other 
than the appellant, who is expressly excluded. On 
the other hand, the appellant contends that the instru- 
ment makes no disposition of the estate at all, and 
consequently that the decedent died intestate. The 
paper is certainly an anomalous one, and none exactly 
like it is to be found in any case that has heretofore 


come before this court. The application however of 
certain well-settled principles, in construing it, leads, 
we think, to the conclusion that the position taken by 
the appellant is the correct one. It is a maxim that a 
testator can disinherit his heirs or next of kin only 
by leaving his property to others. Mere words of ex- 
clusion will not suffice; the estate must be actually 
given to somebody else. ‘‘Though the intention to 
disinberit the heir be ever so apparent,” said Lord 
Mansfield in Denn v. Gaskin, Cowp. 657, ‘‘he must of 
course inherit unless the estate is given to somebody 
else; and the reason is that the law provides how a 
man’s estate at his death shallgo, unless he by his will 
plainly directs that if shall be disposed of differently ; 
so that the doctrine is not peculiar to the law of prim- 
ogeniture, as is very properly conceded.’’ It is true 
the devise or bequest need not be in express terms, 
and that it may be by necessary implication; but tojus- 
tify such an implication the intention of the testator 
must be so apparent that an intention to the contrary 
cannot be supposed, for otherwise the implication is 
not anecessary one. 1 Jarm. Wills, 532. Thus a de- 
vise to the testator’s heirs after the death of A. gives 
to A. a life-estate by implication, because otherwise 
the devise to the heir, upon whom the law casts the 
property in the absence of adisposition of it by the 
testator, would be rendered nugatory; and it would 
therefore be absurd to suppose that the testator meant 
to devise the land to his heirs at the death of A., and 
yet that the heirs should have it in the meantime, 
But no such implication arises where the devise is toa 
stranger after the death of A.; forinsuch acase it is 
possible to suppose that the testator meant the 
heir to take the land during the life of A., and there- 
fore an intention to give a life-estate to A. cannot be 
supposed. And this, says Jarman, is an exact illus- 
tration of the difference between necessary implica- 
tion and conjecture. According to Lord Mansfield 
‘*necessary implication’’is that which clearly satis- 
fies the court what the testator meant by the words 
used. It is the opposite, he said, of ‘‘conjecture,”’ 
and leaves no room to doubt. Wilkinson v. Adams, 1 
Ves. & B. 466; Jones v. Morgan, cited in 4 Brown Ch. 
460; Hawk. Wills, 5. 

Redfield lays it down that in order to create a de- 
vise or legacy by implication, it must not bea case of 
mere slight probability, but something in regard to 
which most men would not be expected to raise any 
question. It must not rest upon conjecture. Neither 
isit required that the inference should be absolutely 
irresistible. It is enough if all the circumstances taken 
together leave no doubt in the mind of the court. The 
words of the will, he adds, must admit of no otherim- 
plication. 2 Redf. Wills, 203. In Cruise Dig., tit. 
‘* Devise,” chap. 10, § 18, itis said: ‘‘The courts have 
in some instances allowed of a devise by implication, 
where it has been very apparent, in order to support 
and effectuate the intention of the testator; but in 
cases of this kind the implication must be a plain, and 
not merely a possible or probable one; forthe title of 
the heir at Jaw being plain and obvious, no words in a 
will ought to be construed in such a manner as to de- 
feat it, if they can have any other signification.” See 
also 3 Lomax Dig. 148; Bac. Abr., tit. ‘‘ Wills,” Gj; 2 
Minor Inst. 969; Schouler Wills, § 479; Wright v. 
Hicks, 12 Ga. 155. 

The doctrine of devises by implication was very fully 
considered in Boisseaw v. Aldridges, 5 Leigh, 222. In 
that case the decedent left a written instrument as 
follows: ‘‘Not having made any willso as to dispose 
of my property, and two of my sisters marrying con- 
trary to my wish, should I not make one, I wish this 
instrument to prevent either of their husbands from 
having one cent of my estate—say the husbands of my 
two sisters Martha Aldridge and Dorothy Aldridge— 
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nor either of them to have one cent, unless they should 
survive their husbands; in that case I leave them to 
be paid out of the collection of any of my moneys 500 
dollars each. Given under my hand and seal,”’ etc. 
And on the paper was indorsed the following: ‘‘Mem- 
randum. To prevent Burnett Aldridge and Burwell 
Aldridge from having any part of my estate that each 
might claim in right of theic wives, without a will 
made by me.’’ It was argued by Messrs. Johnson and 
Leigh, excepting the two contingent legacies, this 
writing was a devise and bequest, by implication, of 
the whole of the testator’s estate to those persons who 
would take according tothe statutes of descents and 
distributions, other than the two sisters and their de- 
scendants. The latter they insisted could have been 
excluded for no other purpose than to give the estate 
to others, and that ifthe testator did not mean that, 
he meant nothing. But this view, though pressed 
upon the court with great earnestness and ability, was 
not adopted, and the decree of the lower court was af- 
firmed, which declared that the right of a person to 
disinherit his heirs, or any one of them, exists, not as 
an abstract substantive power, but as the consequence 
of the power to leave his estate to others; that the pa- 
per in question was not a devise or bequest by neces- 
sary implication; and that it was evidently executed 
under the erroneous impression that if its author de- 
clared his intention to exclude his two sisters, the law 
would dispose of his estate among his heirs and next 
of kin, to the exclusion of the sisters mentioned 
therein. It is true that two of the judges who deliv- 
ered opinions in that case were of opinion that the in- 
strument itself furnished internal evidence that it was 
not intended by the decedent to operate as a will any 
further than the contingent legacies therein be- 
queathed; but the principle thata man can disinherit 
his heirs only by unmistakably giving his estate to 
somebody else was none the Jess emphatically asserted. 
To hold otherwise, it was said, would give to a testa- 
tor the power to repeal the statute of descents and dis- 
tributions, so far at least as it affected his own estate. 
If was also held that if in every case in which a testa- 
tor declares an intention to exclude his heirs, or any 
oue of them, it is to be implied from that alone that 
he intends to devise away his estate from such ex- 
cluded person or persons, the principle that to 
disinherit his heirs he must give his estate to 
somebody else would be of no _ consequence, 
since it would give effect to the simple disin- 
herison by holding it tantamount to a positive dis- 
position. Another analogous principle affirmed in 
that case, and which is very material to the present, is 
this: That while the intention of the testator, when 
consistent with the rules of law, is the polar star to 
guide the judicial expositor of the will, yet his inten- 
tion to dispose of his estate must be indicated with a 
legal certainty; otherwise effect as a will cannot be 
given to the instrument—the true inquiry being, not 
what the testator meant, but what the words used im- 
port. Judge Brooke, in his opinion, said: ‘‘ When a 
testator has devised his estate by will, and is not pre- 
cise as to the persons who are to take, or as to the 
quantity of estate they are to take, from necessity, 
and to effectuate his intention to dispose of his estate, 
and not to leave it to the law to dispose of it, courts 
imply his intent as to persons, and the quantity of the 
estate they are to take. But when the question is 
whether he intended to devise his estate or not, we 
are not authorized to imply that he does, unless it is a 
necessary inference from the language he uses.’? He 
then referred to the case of Denn v. Gaskin, in which 
the testator gave his heir at law a disinheriting legacy, 
as it is called (that is, he gave him ten shillings), and 
then gave his nephews real estate without adding 
words of inheritance. He began his will thus: ‘As to 


all such worldly estateas God has endued me with,” 
etc.; and the question was whether by necessary im- 
plication from these words, and the intended exclu- 
sion of the heir, the life-estate given the nephews was 
enlarged into a fee. Lord Mansfield held that it was 
not, although he said he suspected extremely that the 
testator meant to give the devisees an estate in 
fee, as he had no other landed property, and had made 
them residuary legatees of his personalty, and had dis- 
inherited the heir; but, that if he did mean it, the 
misfortune wasthat quod voluit non dixit. And he 
added the remark already quoted from his opinion, 
namely, that though the intention was ever so appar- 
ent, the heir at law must of course inherit, unless the 
estate is given to somebody else. Accordingly it was 
held that the fee, being undisposed of, descended to 
the heir, notwithstanding the intention of the testator 
to disinherit him; just asin Boisseau v. Aldridges, the 
two excluded sisters were held entitled, not only to 
their contingent legacies, but to share in the residue 
ofthe estate as to which the testator died intestate, 
because, as was said, the statute gives the power to de- 
vise, and not in any other way to disinherit. 

In Wootton v. Redd’s Ex’rs, 12 Grat. 196, Judge Lee, 
speaking for the court, announced the same doctrine. 
He said: ‘‘Conjecture cannot be permitted to usurp 
the place of judicial conclusion—nor to supply what 
the testator has failed to sufficiently indicate. The 
law has provided a definite successor to the estate in 
the absence of a testamentary disposition, and the 
heir is not to be disinherited, unless by express words 
or necessary implication.’ ‘The courts must there- 
fore declare,.if they can,’’ he continued, ‘‘ what inten- 
tion the testator has expressed with sufficient legal 
certainty; not the intention which he may have 
entertained, but which he has failed sufficiently to 
manifest.” Citing Guy v. Sharp, 1 MylIne & K. 589, 
602; Martin v. Drinkwater, 2 Beav. 215. See also 
Hatcher v. Hatcher, 80 Va. 169; Senger v. Senger’s 
Ea’r, 81 id. 687; Sutherland's Ea’rs v. Sydnor, 68. EK. 
Rep. 480. 

Let us now apply these principles to the present case. 
The paper in question is as follows: ‘*‘I, Hiram Coff- 
man, of Rockingham county and State of Virginia, do 
make and ordain this to be my last will and testa- 
ment; hereby revoking all other wills heretofore by 
me made. It is my will that my son William H. Coff- 
man, be excluded from all of my estate at my death, 
and have no heirship in the same, he having become 
the heir to his mother’s interest in her father’s estate; 
and I, his guardian, have paid him, and am now about 
to make a final settlement with him, which will make 
as much to him, and probably: more, than my estate 
will pay to each of my other legal heirs. In witness of 
this being my last will and testament, I hereunto set 
my hand and annex my seal this, the 10th day of 
March, 1877. Hiram Coffman.’’ ([Seal.] Now this 
paper is certainly in the form of a will, and was de- 
clared by the decedent to be his will, and it excludes 
his son William, the appellant here, as plainly as the 
intention could be expressed. But is it in substance a 
will? Does it dispose of any thing? The Circuit 
Court held that by implication it does. But is such a 
conclusion a necessary implication from the words used? 
Can the words be said to have no other signification ? 
Taken together, do they clearly satisfy the mind, 
leaving no room to doubt that the decedent meant to 
dispose of his estate? We think not. On the con- 
trary, fairly construed, the instrument simply revokes 
all other wills theretofore made by the decedent, and 
excludes the appellant, giving the reason therefor. 
That is all, and to hold that it amounts to any thing 
more would render futile the principle that a man can 
disinherit his heirs only by giving his estate to some- 
body else, and by carrying too far the doctrine of de- 
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vises by implication would by judicial construction 
make a will for the decedent that he has not made for 
himself. 

The record presents the case of a man who has a 
valuable estate, and a wife and five children, a son by 
his first marriage, another son by his second marriage 
and three children by his third and last .marriage. All 
his children are equally as near, and all presumably 
are equally as dear, to him. The eldest son has al- 
ready inherited property equal in value, we will say, 
to one-fourth of his father’s estate. Accordingly the 
father, wishing todo what he considers justice to all 
of his children, writesa paper which he calls a ‘‘ will,” 
and in that paper he says, in substance, that he wishes 
to disinherit his eldest son; and then, lest his motive 
be imputed to a want of parental affection (we will as- 
sume), he goes on and gives the reason for wishing to 
exclude him, and there he stops. He does not say his 
* other legal heirs” are to bave the estate, but that his 
eldest son is not to have any part of it; and from this 
we are asked to imply that he intended to give, and 
consequently, asa legal conclusion, to hold that he 
did give, the whole of his estate to his other children; 
in other words, to hold that the reason assigned to ex- 
clude one of the children operates a disposition of the 
estate to the other children. But this view is con- 
trary tothe plainest principles of the law, as we have 
already seen; for the question is not what the dece- 
dent intended, but what he has said; not what he may 
have thought would be the result of what he wrote, 
but what is the legaleffect of the paper. And although 
he may have intended to dispose of his estate, yet if he 
has not said so with legal certainty, we cannot alteror 
add to his words, but our judgment must be as Lord. 
Manusfield’s was in Denn v. Gaskin, quod voluit non 
dixit; for we sit here, not to make wills, but to con- 
strue them; not to make law, but to administer it. 

It is quite probable the paper was written by the de- 
cedent under the erroneous impression that if he 
would declare his intention to exclude the appellant, 
in the form of a will, the statute of descents and dis- 
tributions would step in and do the rest, ¢. e., that it 
would in effect make a better will for him than he 
could make for himself, by giving his estate to his 
other heirsand next of kin, and hence he made no 
disposition ofit. His language, we think, shows this. 
Had he stopped at the point where he declared the ap- 
pellant is to have ro heirshipin theestate, there could 
be no controversy, notwithstanding the paper in the 
introductory part is called a ‘*‘will.’’ This is conceded, 
and yet what follows merely shows why he wished to 
exclude him, which isavery different thing from act- 
ually excluding him by disposing of his estate, no mat- 
ter what his intention was; for in such a case an in- 
tention not expressed or clearly manifested is equiva- 
lent in law to an absence of a testamentary intent al- 
together. And herein lies the error of the decree 
complained of, namely, in giving effect to the inten- 
tion of the decedent to exclude the appellant by mak- 
ing it tantamount to a disposition of tbe estate to the 
other children, which can no more be rightly done 
than the starting of a person on a journey can be said 
to be, in legal contemplation, the arrival of such per- 
son at the point of destination; and so here the dece- 
dent, intending to exclude the appellant, started out 
well enough in that direction, but unfortunately for 
the appellees, he stopped before he reached the legal 
consummation of his purpose. That in order to effect 
that purpose, he would have gone further, and given 
his estate in unmistakable terms to his other children, 
if the necessity forso doing had occurred to him, is 
also probable, for it is impossible to read the paper in 
question without perceiving that the thought upper- 
most in his mind was to exclude the appellant. But 
the idea that under any circumstances he would have 





done so rests upon conjecture merely, which is not 
necessary implication, but the opposite, and can never 
alone support a devise or bequest. 

In Jones v. Morgan Lord Mansfield said that ‘‘ ‘con- 
jecture’ is when you suppose what would have been 
the testator’s meaningif he had had the whole case 
before him, and what, if he had thought of such an 
event, he would have said upon it;” ‘‘and,’’ headded, 
“‘you are not to conjecture what he would have done 
in an event he never thought of; that will not do.’ 1 
Fearne Rem., app. 576. 

Every man, it is true, is presumed to know the law; 
but to say that the decedent must be presumed to 
have known that the mereexclusion of the appellant 
would not operate to give the estate to anybody else, 
and therefore that he meant to give, and consequently 
did give, the estateto his remaining children, is sub- 
stantially to assert a proposition which has been em- 
phatically repudiated by this court, and by all courts 
where our system of jurisprudence prevails. Moreover 
no executor is appointed by the paper in question, nor 
is there any mention of the debts of the decedent, or 
of the widow’s dower or interest in the estate, or any 
direction as to how the estate shall be divided or dis- 
posed of; and while it is true the law provides for the 
payment of debts, the assignment of dower, etc., yet 
the omission to make mention of any of these matters 
is a circumstance in the case not without siynificance, 
as tending to support the view already expressed. 
Persons often die intestate, but it is certainly not us- 
ual, nor can it hardly be said to be natural, for a man 
having a valuable real and personal estate to leave a 
will disposing of it, and make some specific devises or 
bequests, or give any direction touching the estate 
whatever. And here there is no direction asto any 
thing, but simply a revocation of previous wills, and a 
disinherison of the appellant; because in the language 
of the decedent, the appellant’s inheritance from an- 
other source ‘‘ will make as much to him, and proba- 
bly more, than my estate will pay toeach of my other 
legal heirs ”—words which of themselves import intes- 
tacy, being emphatically words of inheritance. And as 
to the word ‘‘ pay,’’? upon which so much stress is laid 
by counsel for the appellees, that is quite as applicable 
to the distribution of an estate of an intestate as to 
any other. 

Again, suppose the appellant had died before the de- 
cedent, leaving descendants. What is there in this pa- 
per to prevent those descendants, as heirs at law of 
the decedent, from sharing in the estate? There is 
certainly nothing that would expressly exclude them, 
and this circumstance also strengthens the view that 
the paper was written, not to dispose of any thing, but 
simply to revoke previous wills, and to exclude the ap- 
pellant, without going, or intending to go, further 
than to give the reasons. 

Our conclusion therefore is that the paper is not the 
willof the decedent; that if he meant to dispose of 
his property, he has not said so with legal certainty; 
and consequently that at his death his estate passed to 
his heirs and next of kin, including the appellant. It 
is certainly safer and more consonant with public pol- 
icy to closely adhere to settled principles, than in 
doubtful cases to interrupt the course of descents and 
distribution of estates which the statute prescribes in 
cases of intestacy; for the statute, which has been said 
to be atranscript of the human affections, is a wise 
and just one, and ought to govern ip all cases not 
plainly without it. 

In Boisseaw v. Aldridyes it was said by Judge 
Brooke, and reaffirmed by the court without dis- 
sent in the recent case of Sutherland v. Sydnor, 68. E. 
Rep. 480, that property is the creature of the law, and 
can be disposed of at all only because the law permits 
it to be done in certain modes. And hence the result 
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in the present case imposes no hardship on any one, as 
it puts all the children of the decedent on the same 
footing with respect to his estate, simply because their 
father has not availed himself of the permission that 
the law gave him to dispose of it differently. 

The decree must therefore be reversed, and a decree 
entered here in conformity with this opinion. 





CARRIERS—OF PASSENGERS—EJECTION OF 
DRUNKEN PASSENGER. 


KENTUCKY COURT OF APPEALS, FEB. 12, 1889. 


LOUISVILLE & N. R. Co. v. LOGAN. 


A drunken passenger on a train entered the ladies’ car, and 
by violence and indecent language alarmed the passen- 
gers, and when locked out of the car, pulled the bell-rope, 
stopping the train, and threatened the conductor with an 
open knife. He was ejected two miles from the nearest 
station, and 200 yards from a farm-house, it being a warm 
night, and not very dark; and was killed by a later train 
going in the opposite direction. No negligence by those 
in charge of the later train was shown. Held, that the 
railroad company was not liable. 


PPEAL from Circuit Court, Marion county; W. 
K. Russell, J. 

Action by Mattie Logan, widow of R. V. Logan, 
against the Louisville & Nashville Railroad Company, 
to recover damages for her husband’s death. De- 
fendant appeals from a judgment for plaintiff. 


William Lindsay and W. J. Lisle, for appellant. 
Harrison & Belden, for appellee. 


Lewis, C. J. Appellee, widow of R. V. Logan, 
brought this action to recover damages for the de- 
struction of his life by the alleged willful neglect of 
the servants of appellant; the material facts of the 
case being as follows: The deceased, about half-past 
10 o’clock at night, June 19, 1883, at Lebanon, got ona 
passenger train, bound from Louisville to Knoxville, 
Tenn., to go toa station where he resided, fourteen 
miles distant. He was at the time intoxicated, 
stumbled or slipped and fell on the depot plat- 
form, was helped upon the car platform, and in 
the opinion of two witnesses was too drunk to take 
care of himself, though he was also boisterous, pro- 
fane and disposed to be quarrelsome. Upon being re- 
quested by the conductor soon after the train started 
to pay his fare, he asserted he had paid it, which was 
untrue, and in reply to the statement of the conductor 
he had not, he said with an oath he would not; that there 
were not men enough on the train to put him off, at the 
same time pulling out his knife; and did not pay until 
the conductor and brakeman had proceeded with him 
to the car platform for the purpose of putting him off. 
After receiving his fare the conductor left himin the 
smoking-car, where his seat was, and proceeded to the 
ladies’ car to collect fare from those who had boarded 
the train at Lebanon, and while so engaged, the de- 
ceased leaving the smoking-car, went behind him, 
having, as some of the witnesses testify, a knife opened 
in his pocket, and assuming a menacing attitude, ap- 
plied to him in a loud tone of voice such profane, op- 
probrious and threatening language as to cause gen- 
eral excitement among the passengers; one lady being 
so much frightened that she implored the conductor 
to remove him from the car. The deceased then re- 
turned to the smoking-car, and upon being soon after 
approached and admonished by the conductor to keep 
his seat and be quiet, he drew his knife and threat- 
ened tokill him; and after the conductor returned to 
the ladies’ car the deceased again tried to enter it, but 
being unable to do so because the door had been 
locked to keep him out, he on his way back to the 





smoking-car pulled the bell-rope the number of times 
required to stop the train, and it was, in obedience to 
his signal, stopped by the engineer. The conductor 
then went into the smoking-car, and telling the de- 
ceased, who though he had just taken his seat, pre- 
tended to be asleep, that he would not permit any one 
to pull the bell-rope, and paying back his fare, with 
the aid of the brakeman put him off the train, and left 
him. 

The place where it was done is about four miles 
from Lebanon, two from the nearest station south, 
about 150 yards from a private crossing of the railroad 
north, and 200 from the nearest farm-house. Early 
the next morning the mutilated body of the deceased 
was found about twenty-five yards north of the pri- 
vate crossing mentioned, and his hat, a sack and 
bucket, which he had the night before, were near the 
place he was put off the train—his hat being nearest 
the body. Three trains passed the place where his 
body was after he was expelled from the passenger 
train, two going north—one of which passed within 
about one hour and a half, the other later in the 
night, and the third going south about daylight. Itis 
plain he was not killed by being struck or run 
over by the passenger train from which he was ejected, 
for not only was his body found nearly 200 yards north 
of where he was left by it, but alittle more than twenty- 
five yards north of the place on the track where 
there was the first appearance of blood, showing con- 
clusively the train by which he was killed was going 
north. 

Assuming, as the evidence seems to warrant, that he 
was killed by one of the north-bound trains—though 
by which one of the two does not appear—-the first in- 
quiry is whether any legal liability has been fixed upon 
appellant on account of negligence of those in charge 
of it; and as there is no evidence showing at what 
time of night, or why he went upon the track in front 
of a passing train, if he did so voluntarily, nor whether 
he was in such position at the time of being struck as 
to make it the duty of those in charge to stop the 
train, or as to enable them by the exercise of proper 
diligence to discover him in time to prevent a collis- 
jon or at all, and consequently none whatever of any 
negligence or fault on their part, that question must 
be answered in the negative. It thus results that 
whatever cause of action there may be in favor of ap- 
pellee arises entirely from the conduct of the conduc- 
tor of the passenger train; and the liability of appel- 
lant therefor, if liable at all, is not dependent upon nor 
increased by the fact that the train by which he was 
subsequently killed was owned and operated by the 
same company. Foriftheact of the conductor was 
not itself wrongful, it could not be made so by refer- 
ring it to, or connecting it with, the independent act 
of other employees, to whom no wrong can be attrib- 
uted. 

Counsel argue in effect that when an intoxicated per- 
son offers to go upon a railroad train as passenger the 
alternative is presented to the company either to refuse 
permission, or else, having received him and accepted 
his fare, to answer in damages for whatever calamity to 
him may follow his expulsion, though justified by his 
improper conduct. Although it has been held that a 
railroad company is not bound to receive and carry a 
person who is so intoxicated as to be offensive, the 
power to exclude one from the right of travelling on a 
train, who offers to pay his fare,and though intoxi- 
cated, has not been guilty of any conduct as passenger 
forfeiting the right, is always subject to be called in 
question, and the company cannot therefore be fairly 
held to a strict exercise of it, except where the rights 
of others are involved. Buteven conceding the con- 
ductor could have forcibly, and without incurring any 
legal liability to him, kept the deceased off the train 
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at Lebanon, and committed an error in failing to do 
it, we do not see how on that account the right was 
impaired, or the duty lessened, to put him off at any 
place or time afterward when his behavior rendered it 
legal and necessary. Andif the deceased, for whose 
drunken state the company was in no way responsible, 
acted so as to justify and require his expulsion, it 
would be a harsh rule to make the company liable, if 
not otherwise so, merely because the conductor did 
not assume the risk and responsibility of deciding, 
even if aware of the fact, that he was too much intox- 
icated to be allowed to go upon the train at Lebanon. 
Then regarding the deceased upon the train by his 
own volition, which the conductor did uot, nor was 
bound to, oppose, the main question is whether the 
willful neglect of appellant, or its servants in charge 
of it, to perform any duty it owed to him, was the 
proximate cause of his death. 

The law makes it the duty of arailroad company to 
use all reasonable care in operating trains for both the 
safety and protection from molestation and insult of 
passengers; otherwise orderly and infirm persons and 
females, who upon the faith of such protection, fre- 
quently travel unattended, would have no security 
against turbulent, badmen. And as it is obvious a 
train must be run with skill and system in order to as- 
sure safety and comfort, the conduct of any one who 
interferes with the management, or without just cause 
attempts to do bodily injury to, or put in fear, tnose 
in charge, is reprehensible and unlawful. But a rail- 
road company is not required to keep at hand armed 
police to arrest and confine on a moving train those 
who violate its necessary rules, or do injury to other 
passengers; nor can the employees neglect their du- 
ties, upon the faithful performance of which the safety 
of all depends, in order to do so. Consequently the 
only effectual remedy for or security against disor- 
derly and lawless behavior on board a passenger train 
is theimmediate and summary expulsion of the wrong- 
doer, and plenary authority of the conductor to do it 
is universally recognized, and required to be exercised 
whenever necessary for the safety or protection of 
either passengers or employees. 
evidence in this case the conduct of the deceased was 


such as to justify his expulsion, for he not only with a 


hostile purpose left his proper place and pursued the 
conductor into the ladies’ car, where he disturbed, 
alarmed and offended the passengers, but baffled in an 
effort to enter it a second time with the same intent, 
he wantonly and slyly pulled the bell-rope, whereby 
the train was stopped between stations. Moreover his 
behavior to the conductor was without provocation, 
and such ag to afford to him reasonable grounds to be- 
lieve he was in danger of bodily harm, if not of losing 
his life. In fact the gravamen of the action as stated 
in the petition is not based upon the lack of legal cause 
for theexpulsion, but rather upon the circumstance 
of time, place and manner in which it was done, in 
view of the alleged physical and mental condition of 
deceased. Though the time wasat night, it was not too 
dark to see the railroad track distinctly, nor was the 
weather either cold or inclement; while it would in 
fairness seem no more that retributive justice that he 
was put off at the place hisown malicious and unlaw- 
ful act caused the train tostop, especially. as the local- 
ity was not unsafe. 

The question then arises whether notwithstanding 
his continued presence on the train was so offensive 
and dangerous both to the conductor and other pas- 
sengers as to justify and require his expulsion, the 
paramount duty was imposed upon the company, by 
reason of the mental and physical condition of the de- 
ceased, to carry him to the next station, the non-per- 
formance of which is, in legal contemplation, willful 
neglect. It was not enough for the jury in this case 


It is clear from the | 


to find he was too intoxicated to take care of himself, 
but to constitute willful neglect, even if the company 
was under obligation to look after his safety 
after he had forfeited his right as passenger, it 
was necessary that the conductor knew or had reason- 
able grounds to believe, not, in the language of one of 
the instructors of the lower court, that to put him off 
the train ‘‘ would necessarily expose him to the dan- 
ger of death from being run over by passing trains,” 
but that such would be the natural and probable re- 
sult of putting him off. If his actions while on the 
train—by which alone the conductor could or was re- 
quired to judge—be taken as evidence of what his act- 
ual condition was, he not only had the power of loco- 
motion, as shown by his passing with entire safety to 
and fro between the cars while the train was in mo- 
tion, but Knew well how to do mischief to others, and 
was at the same time extremely sensitive of injury to 
himself. And it seems tous, in the light of the undis- 
puted facts of the case, unreasonable to charge the 
company with negligence of any degree in expelling 
him from the train at the time and place it was done. 
But as it is proper, we will consider the relation and 
mutual obligations existing between him and the com- 
pany as though it was an open question of fact whether 
the conductor knew or had reasonable grounds to be- 
lieve he was too intoxicated to take care of himself. 
It is well settled by this court, and the certain and 
just execution of the law and welfare of society re- 
quire it to be settled, that voluntary drunkenness af- 
fords no excuse for the commission of crime, nor is it 
a valid defense to an action foracivil injury; for in 
every situation and relation an intoxicated person, 
like others, should by held to the strict observance of 
the just and statutory rule wbich requires each one to 
so use and enjoy his own as not to injure others. 

It thus becomes lawful for alandlord to expel from 
his tavern to the street or highway at any time a per- 
son who, whether intoxicated or not, endangers the 
safety or molests and insults his guests, and no one 
would question the right of a housekeeper to eject 
from his domicile a drunken man who maltreats or 
offends by indecent conduct or language his wife and 
children, provided no more force be used in either case 
than was reasonably necessary. Such being a, rule of 
conduct recognized as just and necessary, we do not 
see why it ought not to be applied upon the same con- 
dition for the benefit and protection of passengers ona 
railroad train, nor why they should be given the right 
to maintain an action against a railroad company for 
suffering them to be molested, put in fear, and in- 
sulted on a train by drunken men, while denying the 
company the right, except at its peril, to resort to the 
only feasible means in its power to prevent or stop the 
wrong being done. Common justice would seem to 
require either that passengers be left without redress 
against the company for wrong and injury done to 
them on trains by disorderly and vicious persons, or 
else that no liability attach or negligence be imputed 
to the company when the expulsion of the latter is 
rendered necessary for the safety and protection of the 
former. P 

Thus the issue in every such case as this is really be- | 
tween the orderly, infirm and females on the one side, 
and the turbulent and evil-disposed on the other, and 
the company has the right to terminate the rela- 
tion of carrier and passenger between it and 
the latter class whenever and wherever they law- 
lessly put in fear, disturb or insult the former. 
And in our opinion, if the deceased went into 
the ladies’ car, and there by his violence and inde- 
cent behavior or language excited, alarmed or insulted 
the other passengers, or if he interfered with the man- 
agement of the train by pulling the bell-rope or other- 
wise, or if he threatened with an open knife to take the 
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life of or do bodily harm to the conductor, or at- 
tempted to deter orintimidate him while in the per- 
formance of his duties, the right existed to put him 
off the train at the place it was done, and all that was 
required of the company was to use no more force 
than reasonably necessary for the purpose, and to 
place him off the track, out of the way of that train; 
for although tbere might be acase where a railroad 
company would be guilty of willful neglect in the 
meaning of the statute by ejecting, without impera- 
tive necessity, a passenger so drunk as to be helpless 
when his death would naturally and probably result 
from agencies other than his own act, then present 
and impending, the law does not exact care and pre- 
caution against the death of one from remote Causes 
or self-inflicted, whose conduct has afforded legal 
grounds for his expulsion. 

The case of Railroad Co. v. Sullivan, 81 Ky. 624, is 
unlike this. There the only violation of the rules of 
the company was the failure by reason of inability to 
pay the fare, which was twenty cents. Here the de- 
ceased was able to pay, but not only threatened vio- 
lence because he was asked to pay, but compelled the 
conductor to resort to force to get it. There the de- 
linquent was neither turbulent nor offensive to passen- 
gers or employees. Here the deceased not only in- 
sulted and alarmed the passengers, but threatened 
personal violence to the conductor, and imperilled the 
safety of allon board by causing the train tostop. In 
that case Sullivan was inhumanly put off in a deep 
snow, the weather being intensely cold, and on ac- 
count of his helpless condition, which the conductor 
knew of, was unable to escape the injury that was at 
the time manifestly inevitable. In this case the de- 
ceased was killed by his own act in going upon the 
track, which the conductor had no reason to believe, 
from his mental and physical condition, as it ap- 
peared to him, was probable. 

As the lower court refused to give any instruction 
according with the views here expressed, but instead 
gave three which are either abstract or erroneous and 
misleading, the judgment is reversed, and cause re- 
manded fora new trial consistent with this opinion. 
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ASSIGNMENT FOR BENEFIT OF CREDITORS— 
PREFERENCES. 





UNITED STATES SUPREME COURT, JAN. 28, 1889. 





WHITE V. COTZHAUSEN. 


Under the Illinois Voluntary Assignment Act (1 Starr & C. 
St. 1303), which declares (section 13) that all preferences 
‘*in any assignment hereafter made” shall be void, when 
an insolvent debtor, realizing that he can no longer con- 
tinue business, determines to yield the dominion’ of his 
entire estate, and in execution of that purpose, executes 
in favor of certain of his creditors who understand his 
purpose, confessions of judgment, conveyances, bills of 
sale, etc., at short intervals, and as parts of one transac- 
tion, such instruments constitute an assignment, within 
the meaning of the statute, and the preferences are void. 
But the creditors thus attempted to be preferred are enti- 
tled to share pro rata with all the other creditors. 


AM ata from the Circuit Court of the United States 
for the Northern District of Illinois. 

This is an appeal from a decree declaring two con- 
veyances of real property in Illinois, a bill of sale of 
numerous pictures, a judgment by confession in one of 
the courts of that State pursuant to a warrant of at- 
torney given for that purpose, and certain transfers of 
property accompanying that warrant, to be void as 
against the appellee, Cotzhausen, a judgment creditor 
of Alexander White, Jr. It is assigned for error that 
the decree is not supported by the evidence. Besides 


controverting this position, the appellee contends that 
the conveyances, judgment by confession, and trans- 
fers were illegal and void under the provisions of the 
act of the General Assembly of Illinois in force July 1, 
1877, concerning voluntary assiguments for the benefit 
of creditors. 1 Starr & C. St. 1303. The record con- 
tains a large amount of testimony, oral and written, 
but the principal facts are as follows: Alexander 
White, Sr., died intestate in the year 1872; his wife, 
Ann White, four daughters, Margaret, Elsie, Mary S. 
and Annie, and two sons, Alexander and James B., 
surviving him. Each of the children, except James, 
was of full age when the father died. At the request 
of the mother, and with the assent of his sisters, Alex- 
ander White, Jr., qualified as administrator, and in 
that capacity received personal assets of considerable 
value. With their approval, if not by their express di- 
rection, he undertook the management of the real es- 
tate of which his father died possessed; making im- 
provements, collecting rents, paying taxes, and caus- 
ing repairs to be made. He received realty in exchange 
for stock in a manufacturing company, and in part ex- 
change for the homestead, taking the title in his own 
name. After the death of the father, the widow and 
children remained together as one household, the ex- 
penses of the family, and of each member of it, being 
met with money furnished by Alexander White, Jr., 
out of funds he received from time to time, and de- 
posited in bank to his credit as administrator. But no 
regular account was kept showing the amount paid to 
or for individual members of the family. In 1878 it 
was determined by the widow and children to have an 
assignment of dower and a partition of the real prop- 
erty, and proceedings to that end were instituted in 
the Circuit Court of Cook county, Ill. Before the 
close of that year, or in the spring or summer of 1879, 
having failed to obtain from the administrator a satis- 
factorv account of the condition of the estate, they 
consulted an attorney, who, upon investigation, ascer- 
tained (using here the words of the appellants’ coun- 
sel) that Alexander White, Jr., ‘‘had lost the entire 
personal estate, and had nothing except his interest as 
an heir in certain of the real estate with which to 
make good his losses.” It appeared, as is further 
stated, that he had mortgaged some of the real prop- 
erty the title to which had been taken in his name; 
had anticipated rents on other property; had ex- 
changed lands for stock in a heating and ventilating 
company; had allowed taxes toaccumulate; and had, 
besides, induced some members of the family to guar- 
anty his notes to a large amount. Upon these dis- 
closures being made, the property was put under the 
immediate charge of the younger son, and the attor- 
ney with whom the mother and sisters had advised 
was directed to collect the amount due from Alexan- 
der White, Jr. Thereupon a friendly accounting was 
had, which resulted in a report by him to the Probate 
Court, on the 18th of July, 1879, of his acts and doings 
as administrator during the whole period from the 
date of his appointment, April 9, 1872, to July 21, 1879. 
The report admits a balance due from him as admin- 
istrator of $89,646.05, and charges him, ‘‘ by virtue of 
the statute” (Rev. St. Ill., 1874, chap. 3, § 113), with 
$40,123.80, being interest on that sum from January 21, 
1875, to July 21, 1879, at the rate of ten per cent per an- 
num; in all, the sum of $129,769.85. He does not seem 
to have asserted any claim whatever for his services 
as administrator, or for managing the real property. 
That report was approved by the Probate Court, which 
made an order, July 22, 1879, directing the said sum of 
$129,769.85 to be distributed and paid by the adminis- 
trator as follows: To the widow, $43,256.61, and to 
each of the other children, $14,418.87. It should be 
stated in this connection that on the 16th of July, 1879, 
two days before the report to the Probate Court, the 
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proceedings in the partition suit were bronght toa 
conclusion by a decree assigning dower to the widow, 
and setting off specific parcels of land to Margaret and 
Alexander, respectively, and other parcels to the re- 
maining heirs jointly. On the same day Alexander 
White, Jr., executed two conveyances—one to his sis- 
ters (except Margaret) and his brother James, jointly, 
for part of the lands assigned to him by the decree of 
partition, and the other to his sister Margaret for the 
remaining part; the former deed reciting a considera- 
tion of $56,859.20, which is about the aggregate of the 
several amounts subsequently directed to be paid by 
the administrator to his brother and sisters (except 
Margaret), while the latter deed recited a considera- 
tion of $14,214.80, which is about the sum directed to 
be paid to his sister Margaret. Two days later, July 
18, 1879, Alexander White, Jr., executed to his mother, 
brother and sisters (except Margaret) a bill of sale of 
his interest in certain pictures which had come to his 
hands as administrator; and three days thereafter, 
July 21, 1879, he executed to his mothera note, accom- 
panied by a warrant of attorney to confess judgment, 
and by a conveyance and transfer of certain real and 
personal property as collateral security for the note. 
Subsequently, September 4, 1879, pursuant to that war- 
rant of attorney, judgment was entered against Alex- 
ander White, Jr., for $43,807.50, in the Circuit Court of 
Cook county. It is not claimed that any money was 
paid to him in these transactions, and it is admitted 
that the sole consideration for his transfers of prop- 
erty to the members of his family was his alleged in- 
debtedness to them, respectively. 

By the final decree in these consolidated causes, it 
was adjudged that the two conveyances of July 16, 
1879, the bill of sale of July 18, 1879, and the judgment 
by confession of September 4, 1879, and the transfers 
accompanying the warrant of attorney of July 21, 1879, 
were made without adequate consideration, and with 
intent to hinder, delay and defraud the appellee, Cotz- 
hausen, who was foand by the decree to be a creditor 
of Alexander White, Jr., in the sum of $27,842.22, the 
aggregate principal and interest of four several judg- 
ments obtained by him against White, in 1881 and 
1882. The debts for which these judgments were ren- 
dered originated in the early part of 1878, in a purchase 
from Cotzhausen of nearly all the stock of the Ameri- 
can Oleograph Company, whose principal place of busi- 
ness was Milwaukee, Wis. In this purchase Alexan- 
der White, Jr., was interested. It is to be inferred 
from the evidence that the principal object he had in 
making it was to transfer the office of the company to 
one of the buildings owned by the family in Chicago, 
and to start or establish his younger brother iu busi- 
ness. His mother and sisters were evidently aware of 
his purchase, and approved the object for which it was 
made. It may be here stated that Margaret White 
died unmarried and intestate before the decree in this 
cause was entered, but the fact of her death was not 
previously entered of record. The parties to the pres- 
ent appeal however have, by written stipulation filed 
in this cause, waived all objections they might other- 
wise make by reason of that fact. It is further stipu- 
lated that the appellants are the only heirs at law of 
Margaret White. The appellee waives all objections 
to the present appeal on the ground that Alexander 
White, Jr., did not join in it. 


Tra W. Buell and C. M. Osborn, for appellants. 
Enoch Totten and F. W. Cotzhausen, for appellee. 


HARLAN, J. Too much stress is laid by the appellee 
upon the fact that Alexander White, Jr., after quali- 
fying as administrator, was authorized by his mother 
and sisters to control, in his discretion, both the real 
and personal estate of which bis father died possessed. 
The granting of such authority cannot be held to have 





created any lien in favor of his creditors upon their 
respective interests. Nor can it be said that they sur- 
rendered their right to demand from him an account- 
ing in respect to his management of the property. 
Upon such accounting he might become indebted to 
them; and, to the extent that he was justly so in- 
debted, they would be his creditors, with the same 
right that other unsecured creditors had to obtain 
satisfaction of their claims. The mode adopted by 
them to that end, with full knowledge as well of bis 
financial condition as of the fact that he was being 
pressed by Cotzhausen, was to take property on ac- 
count of their respective claims. After he had execu- 
ted the conveyances, bill of sale, warrant of attorney, 
and transfers, to which reference has been made, he 
was left without any thing that could be reached by 
Cotzhausen. So completely was he stripped by these 
transactions of all property that subsequently, when 
his deposition was taken, he admitted that he owned 
nothing except the clothing he wore. He recognized 
his hopelessly insolvent condition, and formed the pur- 
pose of yielding to creditors the dominion of his entire 
estate; and it is too plain to admit of dispute that in 
executing to his mother, sisters and brother the con- 
veyances, bill of sale, warrant of attorney, and trans- 
fers in question his intention was to give them, and 
their intention was to obtain, a preference over all 
other creditors. What was done was in execution of 
a scheme for the appropriation of his entire estate by 
his family, to the exclusion of other creditors, thereby 
avoiding the effect of a formal assignment. The first 
question therefore to be considered is whether the sev- 
eral writings executed by Alexander White, Jr., for 
the purpose of effecting that result, may be regarded 
as, in legal effect, one instrument, designed to evade 
or defeat the provisions of the statute of Illinois 
known as the ‘‘ Voluntary Assignment Act,” in force 
JuleeL1387Z 

The first section of that statute provides ‘‘ that, in all 
cases of voluntary assiguments hereafter made for the 
benefit of creditor or creditors, the debtor or debtors 
shall annex to such assignment an inventory, under 
oath or affirmation, of his, her or their estate, real and 
personal, according to the best of his, her or their 
knowledge; and also alist of his, her or their credit- 
ors, their residence and place of business, if known, 
and the amount of their respective demands; butsuch 
inventory shall not be conclusive as to the amount of 
the debtor’s estate, but such assignment shall vest in 
the assignee or assignees the title to any other prop- 
erty, not exempt by law, belonging to the debtor or 


. debtors at the time of making the assignment, and 


comprehended within the general terms of the same. 
Every assignment shall be duly acknowledged and re- 
corded in the county where the person or persons 
making the same reside, or where the business in re- 
spect of which the same is made has been carried on; 
and in case said assigument shall embrace lands or any - 
interest therein, then the same shall also be recorded 
in the county or counties in which said land may be 
situated.’’ Other sections provide for publication of 
notices to creditors; for the execution by the assignee 
of a bond and the filing of an inventory in the County 
Court; for the report of alist of all creditors of the 
assignor; and for exception by any person interested 
to the claim or demand of any other creditor. The 
sixth section provides “‘that at the first term of said 
County Court, after the expiration of the three 
months, as aforesaid, should no exception be made to 
the claim of any creditor, or if exceptions have been 
made, and the same have been adjudicated and settled 
by the court, the said court shall order the assignee or 
assignees to make, from time to time, fair and equal 
dividends (among the creditors) of the assets in his or 
their hands, in proportion to their claims,’’ etc. The 
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eighth section declares that ‘‘no assignment shall be 
declared fraudulent or void for want of any list or in- 
ventory as provided in the first section.” The thir- 
teenth section is in these words: ‘t Every provision in 
any assignment hereafter made in this State providing 
for the payment of one debt or liability in preference 
to another shall be void, and all debts and liabilities 
within the provisions of the assignment shall be paid 
pro rata from the assets thereof.’’ 

The main object of this legislation is manifest. It 
is to secure equality of right among the creditors of a 
debtor who makes a voluntary assignment of his prop- 
erty. Itannuls every provision in any assigument 
giving a preference of one creditor over another. No 
creditor is to be excluded from participation in the 
proceeds of the assigned property because of the fail- 
ure of the debtor to make and file the required inven- 
tory of his estate and the list of his creditors; nor, if 
such a list is filed, is any creditor to be denied his pro 
rata part of such proceeds because his name is omitted, 
either by design or mistake upon the part of the 
debtor. The difficulty with the courts has not been in 
recognizing the beneficent objects of this legislation, 
but in determining whether, in view of the special cir- 
cumstances attending their execution, particular in- 
struments are to be treated as part of an assignment, 
within the meaning of the statute. The leading case 
upon this subject in the Supreme Court of Illinois is 
Preston v. Spaulding, 120 Ill. 208. In that case the 
members of an insolvent firm, in anticipation of bank- 
ruptcy, made, within a period of less than thirty days, 
four conveyunces of their individual estate to near 
relatives, and various payments of money to other rela- 
tives, on alleged debts; after these conveyances and 
payments, and with full knowledge of impending fail- 
ure, the members of the firm held a conference with 
their legal advisers before the expiration of said thirty 
days, respecting the measures to be adopted by them, 
and the shape their failure was to assume. It was de- 
termined that they should make a voluntary assign- 
ment, but that preference be given to certain creditors 
by executing to them what are called ‘ judgment 
notes.’’ The assignment in form was made, but on 
the same day, and before it was executed, the credit- 
ors to whom the notes were given caused judgment by 
confession to be entered thereon, and immediately, 
and before the deed of assignment was or could be 
filed, caused execution to be issued and levied, 
whereby they took to themselves the great bulk of the 
debtor’s estate. The trustee named in the assignment 
having refused to attack the preferences thus secured, 


a creditor brought suit in equity, upon the theory that: 


the giving of the judgment notes and the making of 
the deed of assignment were parts of one transaction, 
and consequently the preferences attempted were ille- 
gal and void under the statute. The Supreme Court 
of Illinois, considering the question whether the pref- 
erential judgments obtained in that case were within 
the prohibitions of the act of 1877, said: ‘* The statute 
is silent as to the form of the instrument or instru- 
ments by which an insolvent debtor may effect an as- 
signment. * * * If, then, these preferences are to 
be held to be within the ‘provisions’ of the assign- 
ment or ‘comprehended within its general terms,’ it 
must be because they fall within the intent and spirit 
of the act. It will be observed this act does not as- 
sume to interfere, in the slightest degree, with the ac- 
tion of a debtor, while he retains the dominion of his 
property. Notwithstanding this act, he may now, as 
heretofore, in good faith sell his property, mortgage 
or pledge it to secure a bona fide debt, or create a lien 
upon it by operation of law, as by confessing a judg- 
ment in favor of a bona fide creditor. But when he 
reaches the point where he is ready, and determines, 
to yield the dominion of his property, and makes an 





assignment for the benefit of his creditors, under the 
statute, this act declares that the effect of such assign- 
ment shall be the surrender and conveyance of all his 
estate, not exempt by law, to bis assignee—rendering 
void all preferences, and bringing about the distribu- 
tion of his whole estate equally among his bona fide 
creditors; and we hold that it is within the spirit and 
intent of the statute that when the debtor has formed 
a determination to voluntarily dispose of his whole es- 
tate, and has entered upon that determination, it is 
immaterial into how many parts the performance or 
execution of his determination may be broken—the 
law will regard all his acts having for their object and 
effect the disposition of his estate as parts of a single 
transaction, and, on the execution of the formal as- 
sigument, it will, under the statute, draw to it, and 
the law will regard as embraced within its provisions, 
all prior acts of the debtor having for their object and 
purpose the voluntary transfer or disposition of his es- 
tate to or for creditors; and, if any preferences are 
shown to have been made or given by the debtor to 
one creditor over another in such disposition of his 
estate, full effect will be given the assignment, and 
such preferences will, in a court of equity, be declared 
void, and set,aside as in fraud of the statute.’’ After 
setting out the details of the plan devised to secure 
certain creditors a preference in advance of the filing 
of the deed of assignment, the court further said: ‘‘It 
will be observed that all this was strictly in accord- 
ance with the forms of law; but will any one deny 
that a most palpable fraud was in fact perpetrated 
upon the appeliee, Spaulding, by the debtors, or that 
the acts of the debtors were in fraud of the statute? 
* * * 'This voluntary assignment act is in its char- 
acter remedial, and must therefore be liberally con- 
strued, and no insolvent debtor having in view the 
disposition of his estate can be permitted to defeat its 
operation by effecting unequal distribution of his es- 
tate by means of an assignment, and any other shift 
or artifice under the forms of law; and, whatever ob- 
stacles might be encountered in other courts of this 
State, a court of equity, when properly invoked, was 
bound to look through and beyond the form, and have 
regard to the substance, and, having done so, to find 
and declare these preferential judgments void under 
the statute, and to set them aside.’’ See also Bank’s 
Appeal, 57 Penn. St. 193, 199; Winner v. Hoyt, 66 Wis. 
227, 289; Wilks v. Walker, 22S. C. 108, 111. 

We agree with the Supreme Court of Dlinois that 
this statute, being remedial in its character, must be 
liberally construed; that is, construed ‘‘ largely and 
beneficially, so as to suppress the mischief and advance 
the remedy.” That court said in Railroad Co. v. 
Dunn, 52 Ill. 260, 263: “The rule in construing re- 
medial statutes, though it may bein derogation of the 
common law, is, that every thing is to be done in ad- 
vancement of the remedy that can be done consist- 
ently with any fair construction that can be put upon 
it.’ See also Johnes v. Johnes, 3 Dow, 15. If, then, 
we avoid over-strict construction, and regard sub- 
stance rather than form; if effect be given to this leg- 
islation, as against mere devices that will defeat the 
object of its enactment—the several writings executed 
by Alexander White, Jr., all about the same time, to 
his mother, sisters and brother, whereby, in con- 
templation of his bankruptcy, and according to a plan 
previously formed, he surrendered his entire estate for 
their benefit, to the exclusion of all other creditors, 
must be deemed a single instrument, expressing the 
purposes of the parties in consummating one transac- 
tion, and operating as an assignment or transfer under 
which the appellee, Cotzhausen, may claim equality of 
right with the creditors so preferred. itis true there 
was not here, as in Preston v. Spaulding, a formal deed 
of assignment by the debtor under the statute. But 
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among the creditors of a debtor who, being insolvent, 
has determined to yield the dominion of his entire es- 
tate, and surrender it for the benefit of creditors, if 
some of them can be preferred by the simple device of 
not making a formal assignment, and permitting 
them, under the cover or by means of conveyances, 
bills of sale, or written transfers, to take his whole es- 
tate on account of their respective debts, to the ex- 
clusion of other creditors? If ‘Alexander White, Jr., 
intending to surrender all his property for the benefit 
of his creditors, and to stop business, had excepted 
from the conveyances, bill of sale and transfers execu- 
ted to his mother, sisters and brother a relatively 
smallamount of property, and had shortly thereafter 
made a general assignment under the statute, it could 
not be doubted, under the decision in Preston v. 
Spaulding, and in view of the facts here disclosed, 
that such conveyances, bill of saleand transfers would 
have been held void as giving forbidden preferences 
to particular creditors; and his assignment would have 
been held, at the suit of other creditors, to embrace, 
not simply the property owned by him when it was 
made, but all that he previously conveyed, sold and 
transferred to his mother, sisters and brother. But 
can he, having the intention to quit business and sur- 
render his entire estate to creditors, be permitted to 
defeat any such result by simply omitting to make a 
formal assignment, and by including the whole of his 
property in conveyances, bills of sale, and transfers to 
the particular creditors whom he desires to prefer? 
Shall a failing debtor be allowed to employ indirect 
means to accomplish that which the law prohibits to 
be done directly? These questions must be answered 
in the negative. They could not be answered other- 
wise without suggesting an easy mode by which the 
entire object of this legislation may be defeated. 

We would not be understood as contraveniug the 
general principle, so distinctly announced by the Su- 
preme Court of Illinois, that a debtor, even when 
financially embarrassed, may in good faith compro- 
mise his liabilities, sell or transfer property in pay- 
ment of debts, or mortgage or pledge it as security for 


debts, or create a lien upon it by means even of a judg- 


ment confessed in favor of his creditor. Preston v. 
Spaulding; Field v. Geoghegan, 125 Ill. 70. 

Such transactions often take place in the ordinary 
course of business, when tbe debtor has no purpose, in 
the near future, of discontinuing business, or of going 
into bankruptcy and surrendering control of all his 
property. A debtor is not bound to succumb under 
temporary reverses in his affairs, and has the right, 
acting in good faith, to use his property in any mode 
he chooses, in order to avoid a general assignment for 
the benefit of his creditors. We only mean by what 
has been said that when an insolvent debtor recog- 
nizes the fact that he can no longer go on in business, 
and determines to yield the dominion of his entire es- 
tate, and in execution of that purpose, or with an in- 
tent to evade the statute, transfers all, or substantially 
all, his property to a part of his creditors, in order to 
provide for them in preference to other creditors, the 
instrument. or instruments by which such transfers 
are made, and that result is reached, whatever their 
form, will be held to operate as an assignment, the 
benefits of which may be claimed by any creditor not 
so preferred, who will take appropriate steps in a court 
of equity to enforce the equality contemplated by the 
statute. Such, we think, is the necessary result of the 
decisions in the highest court of the State. 

The views we have expressed find some support in 
adjudged cases in the eighth circuit, where the courts 
Lave construed the statute of Missouri providing that 
‘‘every assignment of lands, tenements, goods, ‘chat- 
tels, effects and credits, made by a debtor to any per- 


of what avail will the statute be in securing equality 
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son in trust for his creditors, shall be for the benefit 
of all the creditors of the assignor in proportion to 
their respective claims.’’ Referring to that statute, 
Krekel, J., said, in Kellog v. Richardson, 19 Fed. Rep. 

70, 72, following the previous case of Martin v. Haws- 
man, 14 Fed. Rep. 160: “A merchant may give a mort- 
gage or a deed of trust on part or all of his property, to 
secure one or more of his creditors, thus preferring 
them, but he cannot convey the whole of his property 
to one or more creditors and stop doing business. Such 
turning over and virtually declaring insolvency brings 
the instrument or act by which it is done within the 
assignment law of Missouri, which requires a distribu- 
tion of the property of the failing debtor for the benefit 
of all the creditors in proportion to their respective 
claims. Such is the declared policy of the law; it 
places all creditors upon an equal footing.’? So in 
Kerbs v. Ewing, 22 Fed. Rep. 693, where Judge 
McCrary, referring to the Missouri statute, said: ‘‘ No 
matter what the form of the instrument, where a 
debtor, being insolvent, conveys all his property to a 
third party, to-pay one or more creditors, to the ex- 
clusion of others, such a conveyance will be construed 
to be an assignment for the benefit of all the credit- 
ors; the preference being in contravention of the as- 
signment laws of this State.’’ Again, in Freund v. 

Yaegerman, 26 Fed. Rep. 812, 814, it was said by Treat, 

J., that the conclusion reached by Mr. Justice Miller, 

and Judges McCrary, Krekel, and himself, was ‘‘ that, 

under the statute of the State of Missouri concerning 
voluntary assignments, when property was disposed of 
in entirety or substantially—that is, the entire prop- 
erty of the debtor, he being insolvent—it fell within 
the provisions of the assignment law. The very pur- 

pose of the law was that no preference should be given. 

No matter by what name theend is sought to be 
effected, it is in violation of that statute. You may 
call it a mortgage, or you may make a confession of 

judgment, or use any other contrivance, by whatever 
name known if the purpose is to dispose of an insol- 
vent debtor’s estate, whereby a preference is to be 
effected, it isin violation of the statute.’’ See also 

Perry v. Corby, 21 Fed. Rep. 737; Clapp v. Dittman, 

id. 15; Clapp v. Nordmeyer, 25 id. 71. 

If Alexander White, Jr., had made a formal assign- 
ment of his entire property in trust for the benefit, 
primarily or exclusively, of his mother, sisters and 
brother, as creditors, its illegality would have been so 
apparent that other creditors would have been allowed 
to participate in the proceeds of sale. By the convey- 
ances, bill of sale, confession of judgment, and trans- 
fers, all made about the same time, and pursuant to an 
understanding previously reached, he has effected pre- 
cisely the same result as would have been reached by 
a formal assignment to a trustee for the exclusive 
benefit of his mother, brother and sisters. The latter 
is forbidden by the letter of the statute, and the 
former is equally forbidden by its spirit. Surely, the 
mere name of the particular instruments by which the 
illegal result is reached ought not to be permitted to 
stand in the way of giving the relief contemplated by 
the statute. Courts of equity are not to be misled by 
mere devices, nor baffled by mere forms. 

It remains only to consider the effect of these views 
upon the decree below. We have already seen that the 
Circuit Court proceeded upon the ground that the con- 
veyances, bill of sale, confession of judgment, and 
transfers by Alexander White, Jr., were made with- 
out adequate consideration, and with intent to hinder 
delay and defraud the appellee. Upon these grounds 
it gave hima prior right in the distribution of the 
property. We are not able to assent to this de- 
termination of the rights of the parties, for the mother, 
sisters and brother of Alexander White, Jr., were his 
creditors, and, so far as the record discloses, they only 
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sought to obtain a preference over other creditors. 
But their attempt to obtain such illegal preference 
ought not to have the effect of depriving them of their 
interest, under the statute, in the proceeds of the 
property in question, or justify a decree giving a prior 
right to the appellee. It was notintended by the stat- 
ute to give priority of right to the creditors who are 
not preferred. All that the appellee can claim is to 
participate in such proceeds upon terms of equality 
with other creditors. 

It results that the decree below is erroneous, so far 
as it directs the property, rights and interests therein 
described to be sold in satisfaction primarily of the 
sums found by the decree to be due from Alexander 
White, Jr., to the appellee. The case should go toa 
master to ascertain the amount of all the debts owing 
by Alexander White, Jr., at the date of said convey- 
ances, bill of sale, and transfers. In respect to the 
amounts due from him to his mother, sisters and 
brother, respectively, it is not necessary at this time 
to express any opinion, further than that the account- 
ing in the Probate Court between them is not conclu- 
sive against the appellee. It will be for the court be- 
low to determine, under all evidence, what amounts 
are justly due from Alexander White, Jr., to his 
mother, sisters and brother, taking into consideration 
all the circumstances attending his management of the 
property, formerly owned by his father, whether real 
or personal. To the extent we have indicated the de- 
cree is reversed, each side paying one-half the costs in 
thiscourt; and the cause is remanded, with a direc- 
tion for further proceedings not inconsistent with this 
opinion. 

The chief justice did not sit in this case or partici- 
pate in its decision. 


eee 
EVIDENCE— PRESUMPTION OF SURVIVOR- 
eva DE ge 


WISCONSIN SUPREME COURT, FEB. 19, 1889. 


EHLE’S WILL. 


1. Testator devised land to his son J. for life, remainder to 
J.’s three infant children in fee. All the persons named 
were burned to death together. On the night of the fire, 
which was very cold, testator, if he followed his usual cus- 
tom, slept in a room in the north-west part of the house ; 
J. and his wife and children sleeping in another room east 
of and divided by a hall from testator’s room. Testator 
was eighty-two years old, and in cold weather a fire was 
kept up in an-unsafe stove in his room, and a lamp burned 
there all night. There was a closet, with a curtain in- 
stead of a door, in his room, to which he often went inthe 
night for medicine, lighting a candle kept there tu enable 
him to see. J. and his wife usually waited on him at 
night, replenishing the fire, etc. His remains were found 
under the ruins at the closet. The only person who es- 
caped from the house stated that the fire was under the 
greatest headway in testator’s room, and a wind driving 
it eastward, in which direction partitions and doors 
would obstruct its progress. The only outcry heard by 
this witness was from J.’s voice, and he saw no one at all. 
It was shown that death would result quicker from exces- 
sive heat thansmoke. Held, that testator probably died 
before any of the others, and that the fee vested in the 
infants. 

2. J.’s body was found where his cry was heard, the heat then 
being so great that he probably expired within a few sec- 
onds. He had left the family room, where his wife and 
children were, and was dressed, and was near an entrance 
to testator’s room, but for what reason was only conjec- 
tural; the inference being that, owing to the cold, he had 
not removed his clothing, the better to attend to testa- 
tor’s wants, and that he either started to wait on testator 
or in answer to Some outcry, and was met and overcome 
by the flames. His wife had evidently succeeded in get- 
ting the children nearly to a window on the east side of 


the room, when overtaken by the fire. The fire must have 
been later in reaching the family room than the point 
where J. perished. Held, that J.’s wife and children 
probably survived him, and that their next of kin became 
distributees of the personalty bequeathed to him by the 
will, and that the remainder in said realty descended to 
their heirs, and not through him to his heirs. 


PPEAL from Circuit Court, Sheboygan county; N. 
5S. Gilson, J. The head-note states the facts. 


Geo. P. Knowles, for appellants. 
Seaman & Williams, for respondent. 


CassoDAY, J. [Omitting minor points.] This brings 
us to the important question of fact, whether the tes- 
tator, Abram Ehle, and his son, James A. EKhle, or 
either of them, survived all three of the infant chil- 
dren. The determination of the question depends 
upon inferences and conclusions to be drawn from 
facts and circumstances in evidence, and which are 
substantially undisputed, and the rules of law appli- 
cable as to the burden of proof. T'o enable us the bet- 
ter to educe such inferences and conclusions in the 
light of the legal principles applicable, it seems to be 
necessary to briefly state the situation on the night 
of this horrible disaster. The house consumed was a 
wooden stracture, and had been built about thirty- 
three years. The main part was two stories high, 
thirty-four feet long, and twenty-four feet wide, with 
a cellar under the whole, and the front end facing the 
north. In the west third of this main part there was 
a front and back hall leading from the front door south 
to the kitchen, in an addition or extension. Near the 
front door, and opposite the foot of the stairway lead- 
ing above, was a door leading eastward into the front 
room, which was about eighteen feet long and sixteen 
feet wide. Immediately*south of this front room was 
the family room, of about sixteen feet square, with 
two beds in it, in which James and his wife and three 
children slept. One of the beds in that room stood in 
the south-west corner, and was usually occupied by 
Helen and her two little girls. The other bed stood 
near it, and was usually occupied by James and his lit- 
tle boy. The heads of both beds were against the 
south wall of that room. On the north side of that 
room, and near the middle, was a chimney, running 
from the bottom of the cellar through the top of the 
roof. On the east side of this chimney was a door be- 
tween this room and the front room. Near the chim- 
ney was astove, with a Zinc or iron sheet under it, and 
the pipe going into the east side of the chimney, in 
which fire was kept when the weather was very cold. 
There was also a stove in the cellar, with a pipe run- 
ning into the chimney below, in which fire was some- 
times kept in very cold weather. In the hall, and on 
the projecting line of the partition between the front 
room and family room, was a door between the front 
and back halls, above mentioned. On the east side of 
the south end of this back hall was a door leading 
south into the kitchen. This kitchen comprised the 
north two-thirds of a one-story addition to, or exten- 
sion of, the main building; being thirty feet long 
north and south, and twenty feet wide east and west, 
and the west line of which was on the west line of the 
main building, projected south. In the south third of 
this extension there were two bedrooms—the one on 
the east being occupied by a Mrs. Kinney, with a door 
from it opening into the kitchen, and the one on the 
west, by the young man mentioned below, with adoor 
from it opening into the kitchen, and a window on the 
west side of it looking into the wood-shed. This wood- 
shed extended along the whole west side of the ex- 
tension mentioned, and about five or six feet further 
north, along the west side of the main building. At 
the south-west corner of this back hall there was a 
window looking into this wood-shed. On either side 
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of the main building there was a wing extending north 
to within two or three feet of the front of the main 
building. The west of these wings was eighteen feet 
wide east and west, and twenty-six feet long north 
and south, occupied by Abram, who was at the time 
nearly eighty-two years of age. On the north end of 
that room there were two windows and a door, and 
one window on the west side. Inthe north-west cor- 
ner of this room was a bureau upon which a kerosene 
lamp was kept burning all night. On the east side of 
the room, and a foot or two south of the partition line 
between the front and family rooms and the front and 
back halls, projected, there was a stove in which wood 
fires were kept all night. The pipe from the stove 
passed up and through the ceiling into the back hall, 
and from thence through the ceiling into the family 
room, and from thence into the chimney described. 
This stove seems to have been an old one, and occa- 
sionally when the fire would fall down the door would 
fly open, and coalscome out upon the floor. A little 
south of the stove there was a door leading from this 
room occupied by Abram into the back hall, and across 
that hall, in a south-easterly direction, was a door 
leading into the room at the foot of the bed usually oc- 
cupied by Helen and her two little girls. These doors 
were frequently left open, so that James and his wife 
might answer the calls of Abram, who was in poor 
health, and quite feeble, and required considerable at- 
tention. Helen was quite active and nervous and 
easily awakened. James had a phlegmatic tempera- 
ment, and it was at times difficult to wake him up. In 
very cold weather it was difficult to keep Abram warm, 
and consequently at such times his fire required much 
attention, and the door between his room and the 
back hall was usually kept shut. This was done by 
James or Helen, but the more frequently by Helen, as 
she was awakened the easiest. The old gentleman 
slept in a bed in the south-west corner of his room, 
with the head to the west. On the back or south side 
of his bed was a window looking out into the wood- 
shed. At the foot of his bed was a door leading from 
his room into the wood-shed, but which was kept 
closed in cold weather. In the south-east corver of 
his room, and next to the back hall, and just by the 


side of the window from the back hall into the wood-. 


shed, there was a closet in which the old gentleman 
kept some of his clothing, medicine, pain-killer, liquors 
and other things. There was no door in this closet, 
but calico curtains were hung up in front of it. He 
kept a candle therein, with snuffers, and matches to 
light it. The old gentleman was in the habit of going 
to this closet and lighting the candle, and getting 
medicine or liquors in the night. After the fire his 
body was found in the ruins beneath where this closet 
was, with a candlestick and snuffers near. 

No one escaped from the burning house except the 
young man. He had been to a neighbor’s the evening 
before, and returned about half-past 10. There was at 
that time alight in the old gentleman’s room, but none 
in the kitchen. All had, apparently, gone to bed. He 
came through the wood-sbed into the kitchen, and 
locked the kitchen door. Without striking any light, 
he passed from the kitchen into his bedroom at the 
south-west corner of the kitchen, and shut the door, 
and went to bed with his shirt, drawers and stockings 
on. After sleeping some hours, he was awakened by 
the barking of the dog in the wood-shed. He first no- 
ticed smoke in the room. He jumped up, opened the 
door into the kitchen, and saw red light and flames 
therein. The flames from the kitchen struck him in 
the face and burned his hair. At the same time he 
heard the cry of James from the remote portion of the 
kitchen directly in front of him, but did not see him, 
and neither saw nor heard any one else. He jumped 
back, and then through the window, without lifting 


it, into the wood-shed. He reached back through the 
window for his trunk, just beneath, but the fire was 
so intense as to compel him to desist. [t was very culd 
—ten or twelve degrees below zero. He had nothing 
on but the night-clothes mentioned. He could see 
through the window back of the old gentleman’s bed 
that his room was all on fire. The west side of the 
kitchen and on the south side of the old gentleman’s 
room was on fire. The fire was then, as it appeared to 
him, strongest in the window opening into the wood- 
shed from the back hall, and in that corner between 
the old gentleman’s room and the ,kitchen. As he 
went from the wood-shed around the west side of the 
house to the front, he saw the fire had broken through 
and was coming out of the west window of the old gen- 
tleman’s room, and then going up toward the top of 
the house. The front part of the main building was 
all on fire, and the main part was burning stronger 
than the west wing. The wind was blowing hard from 
the north-west—a little more from the west than the 
north. He then went to the barn, and saw that the 
roof of the main part south of the chimney was all on 
fire andcracking. Hethen went to Rosenthal’s, about 
eighty rods distant. He got there about 4 o’clock in 
the morning. After the fire the bodies of Helen and 
her three little children were found together in the 
ruins near the window, beneath the south-east corner 
of their family sleeping-room. The body of Mrs. Kin- 
ney was in the ruins near the window, beneath the 
north-east corner of the kitchen. The body of James 
was found in the ruins beneath a point about six feet 
south of the door leading from the back hall into the 
kitchen, and near the east wall of the stairway lead- 
ing from the kitchen to the cellar, under the main 
building; and at or near such body were found there- 
mains of his watch that he was in the habit of 
carrying in his vest-pocket, marking time at about 
twenty minutes of 3, his knife, that he was in the 
habit of carrying in his pants-pocket, and the buckles 
from his suspenders and overshoes. Perhaps the 
buckles from the overshoes might be otherwise ac- 
counted for, but the other things pretty clearly indi- 
cate that James was dressed at the time of his death. 
It is stipulated as a fact in the case, in effect, that 
death would result quicker from excessive heat than 
from smoke. 

The facts and circumstances thus summarily given 
induce the conviction that the fire originated in the 
room occupied by the old gentleman, either by the 
falling of coals from his stove, or more probably by 
the curtain taking fire from the lighted candle in his 
hand, while helping himself to medicine or liquor in 
the closet. The fact that his body was found in the 
ruins beneath this closet is a very strong circumstance 
in favor of this latter supposition. Besides, the young 
man asserts, in effect, that the fire in that corner--in 
the back hall, between that closet and the kitchen— 
seemed to be the strongest when he first went out into 
the wood-shed; that the old gentleman’s room was 
full of fire, and that the windows had broken through, 
and that the wind was blowing very strong from the 
north-west. Assuming that the fire thus originated in 
the old gentleman’s room, such a wind would natu- 
rally blow it through his door, into the back hal , and 
from thence through the door into the kitchen, which 
was substantially the condition of things disclosed by 
the evidence upon such first discovery. So it would 
naturally blow from the back hall through the door 
into the family sleeping-room. But had the fire orig- 
inated in the family room, with the wind blowing hard 
from the north-west, as it did, the fire would natur- 
ally have been more advanced and intense in that part 
of the house, and less advanced and intense in the vi- 
cinity of the old gentleman’s room and closet, the back 
hall, and the part of the kitchen adjoining, than ap- 
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peared upon such first discovery. The inevitable con- 
clusion from all the evidence is that the fire originated 
in the old gentlemaun’s room, and that he expired be- 
fore any other person in the house. Such was, in effect, 
the finding of the trial court. 

This being so, it necessarily follows, as already indi- 
cated, that immediately upon his death, the title to 
the real estate, under the will, became vested in the 
three infant children absolutely, subject only to the 
life-estate of their father, James. And it follows, asa 
necessary corollary to this proposition, that those who 
claim any part of such real estate by descent from 
such children (subdiv. 2, § 2270, Rev. St.), under 
James, have the burden of proving that he survived 
the death of each and all of those children. Newell v. 
Nichols, 75 N. Y. 78; Fuller v. Linzgee, 185 Mass. 468. 
The case certainly presents no preponderance of evi- 
dence in favor of such survivorship of James. In the 
absence of such preponderance of evidence, we are 
compelled to hold that such life-estate of James be- 
came extinguished by his death, prior to the death of 
all of the three children; and that upon the death of 
all three of them the lands descended to their mother, 
if living; and then, in that case, upon her death, which 
must have immediately followed, to her parents, John 
W. and Caroline Taylor, under subdivision 2, section 
2270, Revised Statutes; but in case said children, or 
any of them, survived their mother, then said lands 
descended to their *‘ next of kin, in equal degree,” un- 
der subdivision 4 of thesame section. LHstate of Kirk- 
endall, 43 Wis. 167; Ryan v. Andrews, 21 Mich. 229. As 
both paternal grandparents had previously died, it is 
obvious that such ‘*‘ next of kin ” were their maternal 
grandparents, to-wit, the said John W. and Caroline 
Taylor. Id. Such maternal grandparents were next 
of kin to said infant children in the second degree, 
whereas their next of kin on their father’s side was in 
a much more remote degree. 2 Bl. Com. 203. Such 
were, in effect, the conclusions of the trial court. 

The succession to the personal estate of which Abram 
Ehle died seized is a more difficult and delicate ques- 
tion. By the will he bequeathed such personal estate 
to his son James absolutely. James therefore died 
seized of such personal estate, as well as any property 
owned by him in his own right. Under the statutes, 
all of the property of which he so died seized, on his 
death descended to such of his children and widow as 
might be living at the time of his death. Secs. 2270, 
3935, Rev. St. If none of them survived him however, 
then the same descended ‘‘ to his next of kin, in equal 
degree,”’ as prescribed in those sections; for in: that 
event he would ‘‘ have no lawful issue, widow, father, 
mother, brother, nor sister.’? Subdiv. 4, § 2270, Rev. 
St. The burden therefore of proving that the widow 
and children, or some of them, survived James, rested 
upon those claiming under and through such widow 
and children. Newell v. Nichols, supra; Fuller v. Lin- 
zee, supra. ‘The learned counsel for the appellants 
strenuously insists, not only that there is no prepon- 
derance of evidence in favor of such survivorship, but 
that such preponderance is really the other way. The 
evidence most relied upon in support of this conten- 
tion is the fact that at the time the young man opened 
his door into the kitchen, and the flames struck him 
in the face, he heard the cry of James in the flames 
some ten or twelve feet in front of him; but he did 
not see him, and heard no other person then, norat all. 
Had James at the time been in the family room with 
his wife and children, und perished there with them, 
and his voice had been recognized as emanating from 
that room, without hearing any other utterance, then 
there would have been much force in the argument. 
The case most relied upon in support of such conten- 
tion was, in principle, similar to the case just sup- 
posed. Pellv. Ball, 1 Cheves Eq. 99. But that adjudi- 


cation, as well as the weight of the authorities and 
reason, are to the effect that, where the death of two 
or more persons results from a common disaster, the 
case must be determnined upon its own peculiar facts 
and circumstances, whenever the evidence is sufficient 
to support a finding of such survivorship; but, in the 
absence of any such evidence, the question of such 
survivorship must necessarily be regarded as unascer- 
tainable, and hence, in such case, the rights of prop- 
erty must be determined as if death occurred to all at 
the same moment of time. Newell v. Nichols, supra; 
Wing v. Angrave, 8 H. L. Cas. 183; Russell v. Hallett, 
23 Kan. 276; 3 Whart. & S. Med. Jur., § 734; Coye v. 
Leach, 41 Am. Dec. 523-525, notes. Rhodes v- Rhodes, 
L. R., 36 Ch. Div. 586, cited in Whiteley v. Society, 72 
Wis. 176. 

We are therefore called upon to inquire whether 
there is any evidence to support the finding that the 
children and their mother survived the death of 
James. If the cry of James was evidence that he sur- 
vived any one, aside from his father, there would be 
more plausibility in saying it was Mrs. Kinney, as both 
of their bodies were found beneath the ruins of the 
same room. Her bedroom was more remote from the 
place of the origin of the fire than any one in the 
houses. The young man was manifestly in no more 
danger in his room than she was in hers, if as much. 
But he heard no cry from her, notwithstanding the 
door of her room was but a few feet from his. At the 
time he looked into the kitchen the fire in the north- 
west corner of that room, where the body of James was 
found, must have been much more intense than near 
her bedroom, or in the north-east corner of the kitchen, 
where her body was found. This being so, we would 
naturally suppose that she would have made some out- 
cry at the time the young man looked into the kitchen, 
if she was then in that room. From her situation, and 
all the circumstances, it may fairly be inferred that 
she became suffocated without much exclamation, or 
else that she did not leave her room until after the 
young man had escaped into the wood-shed, and when 
the circumstances were more unfavorable to his hear- 
ing such cry from her or any of the remaining vic- 
tims. 

But there are other circumstances strongly against 
the contention of the appellants. It is established by 
uncontradicted evidence that James was enveloped 
by intense flames at the time of the utterance of the 
cry, and hence he must have expired within a few sec- 
onds thereafter. There is no evidence as to whether 
the door leading from the back hall into the room oc- 
cupied by the children and their mother was open so 
as to admit the fire, prior to such cry, unless it be in- 
ferred from the fact that James is supposed to have 
slept in his bed that night, as usual, and must have 
passed out into the back hall before being enveloped 
in flames. He manifestly had his pants and vest on 
when he expired. Whether he put them on just be- 
fore leaving his sleeping-room, or had worn them all, 
night in consequence of the severity of the cold, which 
necessitated more frequent attention to his father’s 
fires, is a mere matter of conjecture. So, whether he 
shut the door when he passed out of his sleeping-room 
or left it open, or whether the fire had got into that 


-back hall before he passed into it, or whether the door 


between his father’s room and that back hall was open 
or shut when he passed from his sleeping-room into 
that hall, are mere matters of conjecture. It may be 
fairly inferred that at the time he left his sleeping- 
room there was no fire in it or visible from it; other- 
wise he would have attempted to rescue his wife and 
children. So it may be fairly inferred that he left that 
room either in answer toa recognized cry, or to sup- 
ply a supposed want of his father, and that the fire en- 
tered the back hall after he got into it, either by his 


THE ALBANY LAW JOURNAL. 277 
PLES TE ESI: AEE a A TT LIE SOE EIEIO TE TICE SET EEE MLES SY LL EIEN TS RET TNA SE EO EERE AT A dS ESC BORER RE SOROS ac DOT OA AAR ns seer eR: 





opening the door into his father’s room, or in some 
other way. The only other hypothesis is that he had 
been absent from his sleeping-room for some little 
time before the fire. 

Another circumstance tends to prove that the fire 
did not penetrate the family sleeping-room until some 
time after James had left it, and that is the fact that 
his wife succeeded in taking the three children from 
their beds to a point near their east window, and was 
there manifestly overtaken by the flames, or suffocated 
by the smoke, and expired together. The direct evi- 
dence therefore establishes the fact that James ut- 
tered the cry under circumstances which made death 
certain to him within a few seconds; whereas, there 
is no evidence that at that same moment of time the 
flames had penetrated the family sleeping-room— 
much less that at that same moment death was 
equally imminent to the children and their mother. 
It is not the case of death to several from the same di- 
rect operating cause, as an explosion; nor yet the case 
of several burning to death in the same room, or in 
the same building, in the absence of all evidence tend- 
ing to show the situation of the victims, and the place 
of the origin and the progress of the fire. On the con- 
trary the death of the several victims resulted from a 
succession of causes. The probable location of the sev- 
eral members of the household is established beyond 
controversy. The building covered quite a large space 
of ground. That the fire originated in the north-west 
wing of the building, and took the life of the old gen- 
tleman as its first victim, is ascertained toa moral cer- 
tainty. That the fire was gradually pushed from that 
room toward the south-east corner of the southern ex- 
tension of the house by a very strong wind from the 
north-west is pretty clearly established. That such 
progress was more or less obstructed by partition 
walls, ceilings and doors is equally certain. That such 
fire naturally, and therefore probably, first advanced 
from the old gentleman’s room into the back hall 
seems to be morally certain. That James first met the 
fire in that hall, or at or near the door between it and 
the kitchen, seems to be an inevitable conclusion from 
all the evidence. That the children and their mother 
were not reached by the fire until a subsequent stage 


in its progress seems probable from the construction | 


of the building and the direction of the wind; and 
there is no affirmative evidence to overcome such 
probability. Such being the evidence, we are forced 
to the conclusion that the finding of the court, to the 
effect that the three children and their mother all sur- 
vived the death of James A. [hle, is sustained by the 
evidence. Each and both of the judgments of the Cir- 
cuit Court are affirmed. 
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NEW YORK COURT OF APPEALS ABSTRACT. 


CARRIERS—OF PASSENGERS—INJURIES TO PASSEN- 
GERS—CONTRIBUTORY NEGLIGENCE.—Plaintiffs’ dece- 
dent attempted, by direction of the conductor, to 
board a moving train on a front platform, at a station 
where the train was advertised to stop, and received 
injuries from which he died. The depot platform was 
uneven, and one witness testified that the train was 
moving at six or eight miles an hour, while the engi- 
neer, who at the time of trial was not in the company’s 
employ, testified that it was from four to six miles. 
Held, that plaintiffs should be non-suited. Morri- 
son v. Railway Co., 56 N. Y. 302; Phillips v. Railroad 
Co., 49 id. 177; Solomon v. Railroad Co., 103 id. 487. 
Feb. 8, 1889. Hunter v. Cooperstown & S. V. R. Co, 
Opinion by Peckham, J.; Danforth, J., dissenting. 


Costs — SECURITY — PERSON — FOREIGN REPUBLIC— 
DEPOSIT OF MONEY—ADDITIONAL SECURITY.—(1) The 


Republic of Honduras is a *‘ person,’’ within the mean- 
ing of the Code of Civil Procedure of New York, sec- 
tion 3268, providing that a plaintiff who is ‘a person 
residing without the State,’ or “a foreign corpora- 
tion,’’ may be required to give security for costs. (2) 
The Code of Civil Procedure of New York, section 
8272, provides that when a case is made for security 
for costs, the court shall order the plaintiff to deposit 
in court $250 as such security, or, at his election, to 
give an undertaking, to be approved by the judge. Sec- 
tion 8276 provides that ‘‘at any time after the allow- 
ance of an undertaking, given pursuant to such an or- 
der * * * the court, or a judge thereof, upon satis- 
factory proof by affidavit that the sum specified in the 
undertaking is insufficient, or that one or more of the 
sureties have died or become insolvent, or that his or 
their circumstances have become so precarious that 
there is reason to apprehend that the undertaking is 
insufficient,’? must make an order for an additional 
undertaking. Held, that where a plaintiff has elected 
to deposit the money, no additional security or under- 
taking can be required. Jan. 29, 1889. Repwblic of 
Honduras v. Soto. Opinion by Ruger, C. J. 


CRIMINAL LAW—ARSON—EVIDENCE—RES GESTAI— 
CONDUCT OF ACCUSED.—(1) On a trial for arson, where 
the evidence was chiefly circumstantial, defendant be- 
ing the president and owner of most of the stock of 
the company whose building was burned, proofs of 
loss which he executed as president jointly with the 
treasurer of the company, for the purpose of collect- 
ing the insurance money on the property, giving the 
total amount of insurance on the property, and stat- 
ing the cause of the fire, in the opinion of affiant, to be 
incendiarism, were held admissible in evidence as part 
of the res geste. (2) Evidence was admissible of de- 
fendant’s drinking liquor subsequent to the fire, as 
bearing upon the question of guilt, in tending to show 
what was his conduct and demeanor when engaged in 
matters connected with the fire, and in the course and 
disposition of which he was principally interested and 
a prominent actor. Greenfield v. People, 85 N. Y. 85. 
Jan. 29, 1889. People v. O'Neil. Opinion by Gray, J. 


EJECTMENT—PLEADING—CAUSE OF ACTION—PRE- 
SUMPTIONS ON APPEAL—TITLE TO REAL PROPERTY— 
TRIAL—VERDICT—GENERAL AND SPECIAL FINDINGS— 
CONFLICT—VERDICT—EXECUTION OF JUDGMENT.—(1) 
A complaint alleging that plaintiffs are the owners 
of, and entitled to the immediate possession of, a cer- 
tain lot of land, described by metes and bounds, and 
that defendant, owning an adjoining lot, has erected, 
in spite of plaintiffs’ protest, three several buildings on 
the north line of her premises, which project several 
inches over and upon plaintiffs’ lot, and that the eaves 
of said buildings project over the division line, and 
upon plaintiffs’ premises, states a good cause of action 
in ejectment, under the Code of Civil Procedure of 
New York, section 3343, subdivision 20, defining an ac- 
tion of ejectment as ‘‘an action to recover immediate 
possession of real property.” (2) The allegation con- 
cerning the projecting eaves was immaterial; for 
while, if such projection was the only intrusion proved, 
it might preclude arecovery in ejectment, the fact of 
such intrusion could not) prevent a recovery for the 
wrong done by the occupation of plaintiffs’ land with 
a permanent structure by defendant; and it must be 
presumed on appeal that the court by proper instruc- 
tions limited the verdict to the cause of action legally 
presented by the pleadings. (3) In such case, the plain- 
tiff, having recovered a general verdict, is entitled toa 
taxation of costs under the Code of Civil Procedure 
of New York, section 3228, allowing costs on the ren- 
dering a final judgment in an action triable by a jury 
where a claim of title to real property arises on the 
pleading. (4) The jury rendered a general verdict for 
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plaintiffs, and also found specially that the true line 
wis ‘‘ three-tenths of a foot north of the north face of 
the foundation wall of defendant's house.’’ Held, that 
the finding was not in conflict with the verdict. (5) A 
line running three-tenths of a foot north of the north 
face of the foundation wall of defendant’s house, and 
extending from front to rear of her lot, would afford 
the sheriff executing the judgment the means of ascer- 
taining the exact extent of defendant’s encroachment 
upon plaintiffs’ lot. Heintz v. Dellinger, 28 How. Pr. 
39, overruled. Feb. 8, 1889. Leprell v. Kleinschmidt. 
Opinion by Ruger, C. J. 


EXECUTORS AND ADMINISTRATORS—ASSETS—DISTRI- 
BUTION—GIFT.—One T., his son, the defendant, and 
his son-in-law, W., formed a partnership with a capi- 
tal of $10,500, W.’s share being made upof hisown and 
his wife’s interests, each one-sixth of the partnership. 
His wife was to be a member of the firm. W. died 
leaving two minor daughters, and his widow was ap- 
pointed administratrix. His one-sixth was then 
valued at $4,500. The widow paid all claims against his 
estate, but never made a settlement or distribution. 
She was also appointed guardian of her two daughters. 
The partnership was contimued nine years longer, 
W.’s share not being withdrawn, during which time 
T. died, and defendant became the owner of his in- 
terest. On dissolution, the assets were valued at 
$153,902.26, and the widow sold her husband’s interest 
to defendant, for two notes, for one of which she re- 
ceipted in her own right and as administratrix, for 
$34,200.50; and for the other as guardian for her sur- 
viving daughter, for $17,100.25. During her life de- 
fendant paid her various sums, and they had annual 
settlements, when new notes were made. The last two 
of such notes were payable, one to the widow, for $380,- 
117.47; the other to her as guardian, for $20,948.53. On 
her death-bed she gave defendant the former note and 
other property worth $8,000, and, after certain smaller 
gifts, gave the rest of her property, including the sec- 
ond note, to her daughter. Held, that W.’s adminis- 
trator could not assail the gift to defendant while rati- 
fying the sale. If W.’s wife was a partner, her elder 
daughter’s death made her owner of three-fourths of 
the one-third interest, and the note she took and gave 
to defendant was for less than that amount. If not, 
she had a beneficial interest in one-half of the one- 
third; and, the debts of W.’s estate having been paid, 
her surviving daughter alone could question her acts. 
Nine years having elapsed since her husband’s death, 
she could, either as administratrix or in her ownright 
and as guardian, convey the entire one-third, and di- 
vide the proceeds with her daughter. Though the note 
she took was more than one-half of said proceeds, yet, 
having at the last given her daughter property to the 
amount of more than one-half, she could dispose of the 
note as she pleased. In any case, the note and other 
property given were never any part of W.’s estate, and 
his administrator could claim nothing in them. Jan. 
29, 1889. Palmer v. Kingsford. Opinion by Earl, J. 


PARTIES—IN INTEREST—ADMISSION ON APPLICATION 
—JUDGMENT—SETTING ASIDE—FURTHERANCE OF JUS- 
TICE — SPECIFIC PERFORMANCE— PAROL AGREEMENT 
RELATING TO LAND—ENFORCEMENT.—(1) Under Code 
of Civil Procedure of New York, section 452, providing 
that where a person not a party to an action has an in- 
terest in the subject thereof, or in real property the 
title to which may be affected by the judgment, he 
must, on his application, be made a party, a subse- 
quent purchaser, and his grantees, of land against 
which is sought to be specifically enforced an alleged 
agreement by the former owner to execute a mort- 
gage thereon, are properly let in as defendants. (2) 
The power of a court of record to set aside a judgment, 
and allow new parties to come in and defend, is not 


restricted to the cases of “mistake, inadvertence, sur- 
prise, or excusable neglect,’’ mentioned in the Code of 
Civil Procedure of New York, section 724, but it may, 
in the exercise of its inherent power over its own judg- 
ments, open them upon the application of any one, for 
sufficient reason, in the furtherance of justice. Dins- 
more v. Adams, 5 Hun, 149; Alling v. Fahy, 70 N. Y. 
571; Hateh v. Bank, 78 id. 487; Vanderbilt v. Schreyer, 
81 id. 646; O'Neil v. Hoover, 17 Wkly. Dig. 354. (3) A 
parol agreement, without part performance, to give a 
lien on real estate, cannot be specifically enforced. 
Jan. 29, 1889. Ladd v. Stevenson. Opinion by Earl, J. 


——— MISJOINDER OF AND OF CAUSES OF ACTION.—A 
complaint by different firms who severally sold goods at 
different times to defendants, alleging that the goods 
were obtained by false representations, and that de- 
fendants conspired to purchase the goods on credit, 
and to defraud the sellers of the price, and that such 
conspiracy was carried into execution, shows an im- 
proper joinder of parties plaintiff and of causes of ac- 
tion, and is bad on demurrer. Jan. 29,1889. Gray v. 
Rothschild; Sherman v. Same. Opinion by Danforth, J. 


RAILROADS—STREET—CHARTER-- CHANGE OF SERVI- 
TUDE.—Plaintiff was incorporated under Laws of New 
York, 1850, chapter 140, section 28, subdivision 7, au- 
thorizing the incorporation of railroad companies, 
which should have power to convey persons and prop- 
erty by steam, animal or mechanical power. It oper- 
ated for many years a horse railway in New York city 
under a charter from the council granting the power 
to lay a double track on certain streets upon condi- 
tions as to Keeping the streets in repair, etc. Restric- 
tions were made as to the character of the foundation, 
width of rails, and the time of completion of the road. 
Held, that neither the statute nor the charter gave 
plaintiff the right, without the city’s consent, to exca- 
vate anew, again disturbing the street by changing the 
motive power to a subterranean cable, which would be 
to impose a servitude on the streets greater than that 
contemplated by the charter. The relator in order to 
carry forward its scheme, as disclosed by the action of 
its directors, demanded from the commissioner a per- 
mit, as something to which it was of right entitled, to 
make immediate excavations in and at frequent inter- 
vals of space across the public streets through its en- 
tire route. No license or word of permission to do so 
can be found in the charter. The road was completed. 
The relator had then no right to again disturb the sur- 
face of the streets except for necessary repairs and re- 
placing of its ties and rails as occasion might require 
for the proper maintenance of its road. That power 
it had. No more. It now however asserts a legal right 
to make excavations, not for any of the purposes of its 
track or roadway, or the foundation of either, but for 
the purpose of laying a cable in each track between the 
present rails as motive power forits cars by the agency 
of steam from stationary engines. A mere statement 
of the proposition should be a sufficient answer to the 
claim. To open a city street for the construction of a 
surface railroad track, or its reparation, and to open 
that street for the introduction of a power to operate 
the road, would seem to be separate and distinct 
things. In the first, the excavation ends with the con- 
struction; the material of the street is replaced, or, in 
lieu of it, some other substance, which restores the sur- 
face to its original unbroken condition and usefulness, 
and leaves all below the surface to such uses as the 
municipality may require. In the other case, as the 
record discloses, the cable requires a conduit of mason 
work, the necessary excavation for which, on a straight 
stretch of road, without curves, is six feet wide and 
from four to five feet deep. Where there is a double 
track there must be two of these trenches, and at in- 
tervals of thirty-five feet along the whole distance 
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they must go still deeper for drainage, and, where 
there are curves, the width of the excavation must be 
at least from twelve to fifteen feet; at a corner the pit 
will be thirty feet in width; and at the engine-houses, 
whence the cable extends to the conduit in the street, 
it will be necessary to excavate the entire street from 
the engine-room out to and beyond the track furthest 
from it. None of these things are required for the 
coustruction of a street surface railroad, none of them 
pertain even to its operation. They relate to some act 
or thing to be done below the surface. Moreover, the 
entire surface is never to be restored; a slot opening 
from one-half to five-eighths of an inch will remain 
through the entire length of each track—an opening 
sufficient to receive the calk of a horseshoe and be the 
occasion of injury; to receive water and communicate 
frost to the water or gas pipes or other pipes in the 
neighborhood of the trenches. Other consequences 
follow. It is enough however that the slot furnishes 
an obstruction to the usual and ordinary use of the 
street for traffic and travel, whether the horse moves 
along or across the track, as he may lawfully do. In 
the case of People v. Commissioners, 98 N. Y. 6, we 
held that no interference with the streets of the city, 
however slight, could be allowed in the absence of un- 
mistakabile language from the Legislature permitting 
it. Yet itis the privilege of interference by excava- 
tion in those streets in the manner I have described 
which the relator claims as aright. It alone was the 
subject of its application to the commissioner, and his 
refusal to suffer it is the only ground upon which the 
writ of mandamus was invoked, and if this appeal suc- 
ceeds the only command which can follow is that the 
relator be permitted to go on ‘and make that excava- 
tion. There is no other question at issue. The city 
has as much and the same right to deny this use of its 
streets 128 a private owner would have to dispute the 
use of his property. Transit Co. v. Brooklyn, 78 N. Y. 
524. . Whence then does the relator derive the reason 
for its contention? By the act of consolidation relat- 
ing to the city of New York (Laws 1882, chap. 410) it is 
provided that the common council shall have power, 
among other things, ‘‘to regulate the opening of street 
surfaces, the laying of gas and water mains, the build- 
ing and repairing of sewers, and the erecting of gas- 
lights.’’ Section 86, subd. 5. They may also regulate 
the use of the streets for telegraph posts and ‘other 
purposes’’ (section 86, subd. 8), among which, when 
duly authorized, would doubtless come the one pro- 
posed by the relator; and by section 322, a removal of 
a pavement, or of a street surface, for any purpose, is 
forbidden until a permit is first obtained from the de- 
partment of public works. The exercise of this care 
and authority involves judgment and discretion on the 
part of the city officers. As construed by the relator, 
its grant requires the abrogation of these powers and 
duties, and their surrender into the hands of a private 
corporation. A demand so extraordinary and subver- 
sive of necessary municipal control should be yielded 
to only when required by the explicit direction of the 
Legislature. Weare referred to none. On the con- 
trary, the streets in the city of New York are so regu- 
lated and controlled by statute that the fee is in the 
corporation of the city, in trust, indeed, that the same 
be kept open for the public. But subject to that obli- 
gation and the easements belonging to the abutting 
owner, it can be deprived of no use of its surface, or 
the soil beneath, or the air above it, save by its own 
consent, or the action of the Legislature, and may re- 
tain the exclusive use of, and have protection against 
interference with, either to the same extent that a pri- 
vate person might if he owned the fee. But if the ap- 
pellant’s claim is good, this is all lost. If the relator 
may occupy so much of the space under the surface of 
the street as is now intended, why may it not occupy 








to the same depth under the entire surface of the street 
from curbstone to curbstone, nay, even to the inner 
edge of the sidewalk, and, if to the depth now claimed, 
why not still deeper, to the entire exclusion of its use 
for the various purposes to which the city authorities 
now in fact apply the streets, and such other purposes 
as the necessities of a city demand, and the invention 
of its people supply, and thus the grant of an easement 
upon the surface of the street be so expanded as to 
take in whatever may be below its surface? [am not 
much impressed by the argument of the appellant that 
the public welfare and comfort require an assent to 
the relator’s demand. That is a question however to 
be addressed to the Legislature, or the city authori- 
ties, or both. There is no reason to depart from the 
general doctrine already adverted to, that whenever 
privileges are granted by the Legislature, and the grant 
comes under review in the courts, such privileges are 
to be strictly construed against the corporation, and 


fin favor of the public, and that nothing passes but 


what is granted in clear and explicit terms. Rice v. 
Railroad Co., 1 Black, 358. It was applied in this court 
in the case of People v. Commissioners, already re- 
ferred to, where an application was made for a man- 
danvwwis requiring a permit to be given to enable the 
trustees of the Brooklyn bridge to enter upon certain 
streets for the purpose of laying the foundation for 
columns necessary for the completion of that great 
public work according to the plans adopted. The writ 
was granted, but on appeal to this court the order was 
reversed upon the ground that the commissioners of 
public works had no authority to grant the required 
permit, and that the court below erred in allowing the 
mandamus. In replying to the consideration addressed 
to us as to the many and obvious advantages of the 
completed work to the two cities and their inhabi- 
tants we held that courts were not at liberty to con- 
sider the benefits arising from the plan of the relators, 
or the necessity and importance of carrying it into 
effect for the benefit of the public, and that such con- 
siderations should have no place in determining ques- 
tions of the character of the one now before us. We 
also said that the streets of New York * * * must 
remain and be used as such, and for no other purpose, 
until otherwise directed by legislative enactment, and 
that without this no authority exists for their in- 
vasion. It is possible that such a change in the char- 
acter of the street as the relator proposes to make 
would be, as it claims, a public benefit; but the privi- 
lege to make it will be followed by great private ad- 
vantage, and it may be that the city will obtain com- 
pensation for granting it. The opportunity to do so 
should not be taken from it, nor the violation of rights 
which belong to the public justified upon a forced un- 
natural construction of words which of themselves 
have no such consequence. I cannot close this opin- 
ion in more appropriate words than those used in 
King v. Ward, 4 Ad. & E. 384, and applied in Davis v. 
Mayor, 14 N. Y. 525, in both of which cases an argu- 
ment similar to that of the relator was advanced, and 
in the first case answered by the declaration of Den- 
man, C. J., that ‘‘no greater evil can be conceived than 
the encouragement of capitalists and adventurers to 
interfere with known public rights from motives of 
personal interest on the speculation that the changes 
made may be rendered lawful by ultimately being 
thought to supply the public with something better 
than what they actually enjoy. There is no practical 
inconvenience in abiding by the opposite principle, for 
daily experience proves that great and acknowledged 
public improvement soon leads to a corresponding 
change in thelaw, accompanied however with the first 
condition of being compelled to compensate any por- 
tion of the public which may suffer for their advan- 
tage.’? Feb. 8, 1889. People, ex rel. Third Ave. R. Co., 
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v. Newton. Opinion by Danforth, J.; Ruger, C. J., 
and Andrews and Finch, JJ., concur; Earl, J., reads 
for reversal; Peckham and Gray, JJ., concur. 


SUMMONS — SERVICE BY PUBLICATION — NON-RESI- 
DENT DEFENDANT—VACATING OF ORDER.—(1) Under 
the Code of Civil Procedure of New York, section 439, 
an order for service of summons by publication must 
be founded on a verified complaint, showing a suffi- 
cient cause of action against the defendant, to be 
served. Held, that such an order cannot be granted 
as to a non-resident defendant where it does 
not appear that the cause of action arose within 
the State, or that defendant has property therein, and 
that the court has jurisdiction of the subject of the ac- 
tion, and such order is therefore improper as toa non- 
resident defendant in a judgment creditor’s action, 
who is alleged to have received an assignment of a 
copyright from the debtor in fraud of the latter’s cred- 
itors, which copyright, and the royalties thereon, it is 
the purpose of the action to reach. (2) Such defend- 
ant is entitled to have such order vacated on motion. 
Feb. 8, 1889. Bryan v. University Pub. Co. Opinion 
by Danforth, J.; Ruger, C. J., and Earl and Finch, 
JJ., dissent. 


WATER AND WATER-COURSES—-‘RIPARIAN RIGHTS— 
GRANTS TO OTHER THAN LITTORAL OWNERS—WHARVES 
—RIGHTS OF OWNERS—ADVERSE POSSESSION—GRANT 
BY CITY—RIGHT OF ACCESS—LEASE OF WHARF—RIGHTS 
OF PARTIES—EXTENSION OF WHARF BY TENANT—AC- 
CRETION—CONVEYANCE BY TENANT—ADVERSE POS- 
SESSION—BY LESSEE—SURRENDER OF POSSESSION—AP- 
PEAL—REVIEW—QUESTIONS OF LAW.—(1) Under the 
various statutes conferring authority upon the city of 
New York to grant rights under water in the harbor 
to others than the littoral owners on certain specified 
conditions, the granting of such rights, except upon 
compliance with such conditions, is by necessary im- 
plication forbidden. Smith v. City of Rochester, 92 
N. Y. 477. (2) Where the grantees of a wharf in the 
city of New York have been in possession of it as orig- 
inally built for fifty years, it is too late for any one, 
particularly persons who have occupied it as tenants, 
to dispute their title to it as built. (3) A grant by the 
city of New York of a wharf adjoining land under 
water, belonging to the city, carries with it, as a neces- 
sary incident and appurtenance, and as part of the 
grant, a right of access to the wharf for vessels over 
such adjoining land. Verplanck v. New York, 2 Edw. 
220; Williams v. Mayor, 105 N. Y. 420; Langdon v. 
Mayor, 93 id. 129; Kingsland v. Mayor, 110 id. 569. 
(4) A lessee of such wharf who by permission of the 
city, given to him as lessee, constructs a pier from it 
into the river, cannot, after the expiration of his term, 
retain any right as against his lessor, either to the 
ownership or possession of such pier. The maxim, 
quicquid plantatur solo, solo cedit, applies. (5) If the 
effect of the pier, separately maintained, was to de- 
stroy the substantial and profitable use of the wharf 
and bulk-head, its erection and retention by the ten- 
ant, after the expiration of his term, was a breach of 
his contract to surrender the leased premises in good 
condition; and it therefore became an accretion to the 
wharf. (6) A conveyance of the wharf and bulk-head 
by the lessee, at a time when the lease had thirty years 
to run, could not initiate an adverse possession against 
the owners. (7) To rebut the presumption that a lessee 
or his assigns are holding under the lessor, and to ini- 
tiate an adverse possession, a surrender of possession, 
or something equivalent thereto, must be made to the 
lessor, and knowledge of the adverse claim brought 
home to him. (8) Exceptions to alleged findings of fact, 
when they are unsupported by evidence, and to re- 
fusals to find, when the facts requested are established 
by undisputed evideuce, present questions of law re- 


viewable on appeal. Jan. 22, 1889. Bedlow v. New York 
Floating Dry-Dock Co. Opinion by Ruger, C. J. 


WILLS—CONSTRUCTION—DESCRIPTION OF DEVISEES 
— PERPETUAL TRUST — VALIDITY. —(1) Testator be- 
queathed his library to the mayor of the city; and the 
presidents of two medical colleges, and their succes- 
sors, in trust forever, for the purpose of founding a 
public library, to be forever kept separate from any 
other institution. He directed his executors to con- 
vert the residue of his estate into cash, and pay it to 
said trustees, to be used by them in establishing such 
alibrary. Held, that testator’s intention was clearly 
to vest the property in the persons who might from 
time to time occupy the official positions mentioned, 
perpetually, and not in the corporations of which they 
were the heads. (2) Such a trust is in contravention 
of 1 Revised Statutes of New York, page 773, section 1, 
prohibiting the suspension of the absolute ownership 
of property for a longer period than two lives in being 
at the death of testator. Adams v. Perry, 43 N. Y. 
487. Jan. 29, 1889. Cottman v. Grace. Opinion by 
Andrews, J. 


———___@_____— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS—INJURY TO PASSENGER—CONTRIBUTORY 
NEGLIGENCK.—A. passenger on a train, which was run- 
ning rapidly at night on a road of frequent and sharp 
curves, who was last noticed alive while he was pass- 
ing through a car in whicb there were vacant seats, 
about midway of the train, saying or doing nothing to 
indicate where on the train he was going, or the pur- 
pose of going, was found dead the next morning, ly- 
ing on the track between the rails, his body being in 
a mutilated condition, at or near the place of a sharp 
curve in the road. There was at the timeasaloon-car 
hitched to the rear of the train, not aunexed for the 
use of passengers, but presumably to be transported to 
a station on the road. The passenger cars were con- 
nected closely with one another, but the saloon-car 
was attached to the train in such a manner as to leave 
an open space between it and the preceding car eigh- 
teen inches wide. It was alleged that the passenger, 
while exercising due care, fell through the open space 
between the cars, and was thereby killed by the negli- 
gence of the defendants. Held, the court properly di- 
rected a nonsuit. It is some evidence of negligence on 
the part of a passenger that he undertakes in the night- 
time, to pass through a train of cars while the train is 
moving rapidly, unless it may be reasonably inferred 
that he has some excuse for so doing more than mere 
restlessness or curiosity. Me. Sup. Jud. Ct., Dec. 10, 
1888. State v. Maine Central Railroad Co. Opinion by 
Peters, C. J. 


MARRIAGE — DIVORCE — CRUELTY OF WIFE — FALSE 
CHARGES.—It is not a ground for divorce that the wife 
has falsely and repeatedly charged the husband with 
adultery, and that on one occasion she came near in- 
volving him in a personal difficulty by making such a 
charge, thus causing him disgrace and mortification, 
in the absence of any showing that by reason of the 
temperament, character or occupation of the husband, 
or other circumstances, the effect of the charges was 
to produce a greater degree of mental suffering than 
would usually result therefrom. With the conse- 
quences of such charge upon others, and subsequent to 
it, we have nothing to do. Wisely, or not, our stat- 
utes do not make occusional acts of adultery on the 
part of the husband a cause of divorce, when sought 
by the wife; otherwise, when the husband asks di- 
vorce from the wife taken in adultery. Our courts 
have held that a single deliberate act of the husband 
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falsely and publicly charging his wife with being a 
prostitute, or with unchastity, may be cause for grant- 
ing adivorce. Jones v. Jones, 60 Tex. 457; Bahn vy. 
Bahn, 62 id. 518. Our courts show no like action, upon 
a similar state of facts, in favor of the husband. The 
ordinary meaning of ‘ cruelty,’’ in actions for divorce, 
is that the act endangers or threatens the life, limb or 
health of the aggrieved party. To this, in our courts, 
is added any outrage upon the feelings, inflicting men- 
tal pain or anguish. Wright v. Wright, 6 Tex. 3; 
Nogees v. Nogees, 7 id. 588; Pinkard v. Pinkard, 14 id. 
356; Shreck v. Shreck, 82 id. 578; Jones v. Jones, 60 id. 
457; Bahn v. Bahn, 62 id. 518. There are no allegations 
in the petition showing that from the character, call- 
ing or occupation of the plaintiff, or from his tempera- 
ment, or from any other subjective cause, the charges 
would be calculated to and did produce mental suffer- 
ing or anguish beyond the ordinary effect likely to be 
produced. Cases might exist, upon such allegations, 
showing the special effects of the charge of adultery 
upon the husband, and that the mental suffering was 
such as to render the living together insupportable, 
wherea divorce should be allowed: but, taking the 
gravity of the offense charged, when made against the 
wife, with the comparative levity of it when against 
the husband, we are of opinion that the mere charge 
of adultery on part of the husband made by the wife, 
though the charge be often repeated, and be false, is 
not, under our laws, a sufficient ground for divorce. 
Tex. Sup. Ct., Nov. 9, 1888. McAlister v. McAlister. 
Opinion by Walker, J. 


TRIAL — ARGUMENT OF COUNSEL — INTERRUPTIONS 
BY COURT.—In a plain case, requiring little or no argu- 
ment for its elucidation, the trial court will not be re- 
versed for interrupting counsel ‘‘almost at the out- 
set’ of his argument, and deciding the case; it not ap- 
pearing how much time had been occupied before the 
interruption, or that counsel had more to say, and in- 
sisted upon being heard further. The bill of excep- 
tions recites that “counsel for plaintiff proceeded to 
reply to the argument in favor of the nonsuit, but was, 
almost at the outset, interrupted by the court, who 
stated that it was unnecessary for counsel for plaintiff 
to take up the time of the court, as the court was 
‘dead-head ’ against him, and the court then passed 
the order.’”’ The interruption was not in the outset, 
but almost at the outset. This is too indefinite to en- 
able us to rule that the court denied a reasonable hear- 
ing. Had the counsel more to say, and did he so in- 
form the court? Did he yield without objection, or 
did he insist upon being further heard? How long did 
he speak, and how much longer should the court have 
listened? It seems to us that a very few minutes 
would have sufficed for saying all that could be said in 
support of so weak a case. We know it is frequently 
the habit of counsel to make the speech long because 
the case is weak, yet we agree with the circuit judge 
in thinking it needless todo so. We really believe that 
the best and strongest argument that the present case 
admitted of on either side might have been brought to 
a conclusion ‘‘almost at the outset.’? That the judi- 
cial head was in the mortuary state described by the 
possessor was a necessary result of the evidence. Ga. 
Sup. Ct., Dec. 19, 1888. Opinion by Bleckley, C. J. 


W ASTE—BRICK-MAKING.—Tuaking clay from the soil 
by a life-tenant, and manufacturing the same into 
brick, and selling the same, is waste. Itis taking the 
very substance of the inheritance. There is no evi- 
dence that brick was made on the land in the life-time 
of the testator. In Smith v. Rome, 19 Ga. 89, it was 
held to be waste to take rock from land for the pur- 
pose of paving the streets of a city. The life-tenant 
cannot cut turf on bog landsfor sale. 1 Co. Litt. 546. 
He cannot dig tor gravel or lime, clay, brick, earth, 





stone, or the like, unless for repair of the buildings or 
the manuring of the lands. Dickinson v. Jones, 36 
Ga. 97. The life-tenant has the usufruct of the land. 
He can enjoy the annual produce of the land during 
life, but he must not do any damage to the absolute 
property in the remainder-man. W. Va. Sup. Ct. App., 
Dec. 1, 1888. University v. Tucker. Opinion by John- 


son, P. 
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REPORT OF THE SECRETARY OF THE NEW 
YORK STATE BAR ASSOCIATION. 
'NHE exceedingly prosperous condition in which the 
New York State Bar Association enters its thir- 
teenth year renders it certain that the organization is 
one of the most important and useful measures taken 
by the legal profession of the State. 

The influence of the association has been exerted in 
discountenancing and suppressing, with the combined 
sentiment of the best men in the profession, practices 
which grew up under peculiar circumstances, degrad- 
ing to the profession, involving it in opprobium. It 
has been felt in the disbarment of unworthy lawyers; 
in the advantages which all professions derive from 
association and union. Another source of its useful- 
ness is its center at the capital of the State, where 
the judges of the court of last resort hold their sit- 
tings, where all the State departments exist, and where 
law-makers annually assemble. 

It is with pleasure that the secretary refers to the 
favorable influence which the judges of the Court 
of Appeals and other judicial officers have exerted 
in our behalf, creating reciprocal relations of the 
highest interest and value. ‘Their courtesy thus 
extended, illustrates the beauty and truth of the 
remark of a great jurist that ‘‘it is the custom to 
speak of the bench and the bar as distinct bodies, with 
widely separate interests and feelings. But this is only 
in a qualified sense, for the judges, from the nature of 
their duties, as well as by law, must be lawyers, and 
when they cease to be lawyers they cease to be fit for 
judges. The bench and the bar are united by a com- 
mon interest in every movement calculated to pro- 
mote the welfare and elevate the character of the pro- 
fession. Their work is joint, and its result arises 
from the necessary and harmonious co-operation of 
both.”’ 

The future influence of the association will be felt in 
respect to reforms which are needed in the law, in re- 
pressing unwise, crude legislation, and other reforms 
applicable to the legal interest of our great imperial 
State. 

The advantages and influence of membership in the 
State Bar Association has been largely exhibited dur- 
ing the past year in various ways, among which is the 
almost daily receipt of letters by the secretary from 
large business houses, corporations and eminent busi- 
ness men, from all parts of the republic, inquiring if 
persons named in the letters are members of the New 
York State Bar Association. 

An exceedingly large number of new members have 
been added to the association during the year, and it 
is apparent the number will be largely increased dur- 
ing the present year. The secretary refers with much 
satisfaction to the fact that many former mem- 
bers who had withdrawn from the association 
have by re-election returned to it. It would be pleas- 
ing to me and gratifying to the profession generally if 
it was in the scope of the report to publish some of the 
letters received from members who have thus been 
re-elected. 

This brings me to remark that among the most in- 
teresting and useful matters in the archives of the asso- 
ciation is its correspondence with distinguished judges, 
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jurists, lawyers and professors at the head of the legal 


departments in the colleges of the country. This cor- 
respondence is carefully preserved in a volume pre- 
pared for that purpose, always accessible to members 
of the association. 

During the year correspondence to considerable ex- 
tent with the secretary of the American Bar Associ- 
ation, and of the National Bar Association, in refer- 


ence to our relation with these Federal organizations, 
as to representation and reciprocal interests, has taken 


place. 

Yielding to the courteous invitation of the secretary 
of the American Bar Association to send delegates to 
the annual meeting held at Saratoga, August 15,.16 
and 17, 1888, I submitted a resolution to the Executive 
Committee to send delegates to that convention. This 
resolution was sent to each member by mail request- 
ing him to record upon it his vote for or against the 
resolution. The vote resulted in the election of Hon. 
S. W. Rosendale of Albany, Hon. Robert Ludlow 
Fowler of New York, and Hon. John Van Voorhis of 
Rochester as such delegates. 

Though no written report from these distinguished 
representatives has been received, it may safely be 
said they were convinced that no material advantage 
can be derived from a representation of the State Bar 
Association in the Federal organizations. 

Under an enactment of the Legislature, county bar 
associations have been organized and are now in suc- 
cessful operation in many counties of the State. The 
advantages of these local bar associations to their 
members and to the profession generally cannot be too 
highly estimated. Though their relations with the 
State Bar Association have not yet been fully defined, 
there are very strong indications that they will be 
mutually interesting and profitable. 

The annual reports of our association continue to be 
in great demand, not only from its members, the pro- 
fession generally, but from institutions of legal learn- 
ing throught the entire country. In many instances 
they have been sought by members of the English bar. 
To these demands I have, by and with the advice of 
the Executive Committee, promptly responded by 
sending the reports free of expense. 

The twelfth annual report will be published about 
the 20th of April next. 

Early in the year 1888 a large meeting of the Virginia 
bar was held at Richmond for the purpose of forming 
an organization to be called *‘The Bar Association of 
Virginia.’’ 

The chairman of the committee appointed to perfect 
that organization, one of the most eminent lawyers of 
that great State, in the course of his correspondence in 
regard to the history and general character of our asso- 
ciation, said “if the members of the Virginia bar 
succeed in founding an institution of the high char- 
acter and influence of the New York State Bar Asso- 
ciation, our most sanguine expectations will be re- 
alized.” Subsequently, within the year, the Virginia 
State Bar Association, modelled largely after our State 
Bar Association, came into exceedingly active, useful 
and prosperous existence. 

In my lastannual report Treferred to the increasing 
duties of the Committee on Grievances in the disbar- 
ment of unworthy members of the profession. During 
the year just terminated, as was expected, the duties 
of the committee have largely increased, showing that 
its responsibility is equal, if not greater, than that of 
any of our standing committees. Owing to the fact 
that several cases of disbarment are still pending un- 
determined, the committee has not presented a formal 
report, giving only the correspondence, showing that 
active and successful work of purifying the profession 
of unworthy members who are a disgrace to it is in 
progress tending to the most gratifying results. 

Ihave recently received aremarkable communication 





from a member of the committee, with a complaint 
and answer, in proceedings for disbaring a conspicuous 
member of an old and honorable county bar. The issue 
thus joined will be brought to a hearing before a ref- 
eree, conducted on the part of the complainants by a 
counsellor of the Supreme Court appointed by the 
Committee on Grievances. 

The attention of the association has also recently 
been called to an interesting and important case for dis- 
barment in another county. The interest in this case 
is intensified by the fact that the accused occupies an 
important judicial position. Several other cases of this 
nature might be mentioned. 

In this connection it is proper to add, that among the 
bills which have been presented to the present Leg- 
islature of the State, giving additional powers to the 
State Bar Association, and which from their nature will 
meet with no opposition, is one empowering the pre- 
siding judge of the court in whick proceedings for dis- 
barment are instituted, to make an order directing 
the payment of the expenses of such proceedings from 
the fund appropriated for court expenses. 

Another bill introduced by Senator Wm. H. Robert- 
son, vice-president of the association for the second ju- 
dicial district, is now before the Legislature enacting 
that any attorney and counsellor of this State who has 
or who shall be convicted of a felony, shall be stricken 
from the roll and disbarred on production of a certi- 
fied copy of the record of conviction, and shall so 
continue disbarred until restored by order of the Su- 
preme Court. 

As will be seen, the report of Hon. Charles A. Pea- 
body, chairman of the Committee on Legal Biography, 
and by other memorials, that our mortuary list is 
much larger than that of last year, embracing many 
of our most esteemed and useful members. 

Our department, devoted to the memory not only of 
the lamented dead of the association, but the members 
of the profession generally, is exceedingly interesting, 
and of great historical value. 

Certainly our departed brethren of the bench and 
the bar ‘‘should be on every occasion when honor is 
the employ of either word or act, eternally remem- 
bered.’’ 

The library of the association, notwithstanding our 
relation with the law and general State library, con- 
tinues to increase, partly by the purchase of valuable 
works, and largely by donations from members of the 
association and of the profession who are not members. 
Prominent among the latter to whom the thanks of 
the association are eminently due for generous and val- 
able contributions to the library during the year, is the 
Hon. Benjamin D. Silliman, of Brooklyn, and the 
Hon. Charles R. Dallas, of Philadelphia. 

In conformity with the recommendation of the Hon. 
William H. Arnoux, president-elect, a circular will 
soon be sent to each member of the association, re- 
questing them to transmit to the secretary such pam- 
phlets, reports, addresses and papers on legal subjects 
as they have and are willing to contribute to the li- | 
brary of the association. This circular will without 
doubt elicit a prompt and generous response. , 

The report of the Hon. Simon W. Rosendale, treas- 
urer of the association, shows the healthful condition 
of the finances. 

The circular published by the chairman of the Com- 
mittee on Prizes exhibits the zeal of himself and his 
fellow members in this exceedingly important, useful 
and interesting department. 

Owing to the absence in Europe of Hon. David Dud- 
ley Field, chairman of the Committee of Law Reform, 
noreport of that committee has been made, though it 
is understood that its members have exerted a useful 
influence in various ways in the work of legal reform. 

Large and valuable additions have been made to our 
already valuable collection of works of art during 
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the year. Among these additions is a_ life-like 
bust of Abraham Van Vechten, the first attor- 
ney that took the oath of office in the Supreme 
Court of the State and who signed its roll. As an il- 
lustrious jurist, a truly great attorney-general, a 
founder of our system of jurisprudence, the vom- 
peer of Kent, Hamilton, Burr, Livingston, Hoffman, 
Henry Wells, the bust of Abraham Van Vechten is 
unrivalled in historical interest, unsurpassed in its as- 
sociations with characters whose splendid career em- 
bellish the pages of State and national history. The 
bust was presented to the association by A. V. W. 
Van Vechten, Esq., a descendant of its great origi- 
nal. 

A pleasing circumstance, which the secretary can- 
not refrain from noticing here, was the very prompt 
and courteous response received from nearly every 
member of the association touching our annual 
meeting and banquet. 

The high and flourishing condition which the State 
Bar Association has attained is largely due to the co- 
operation of its officers and members, in bringing for- 
ward and promoting measures tending to its prosper- 
ity and usefulness. 

The secretary gratefully tenders his thanks to the 
president, vice-presidents, the eminent lawyer who has 
so long and acceptably discharged the duties of treas- 
urer, to the chairman and members of the Executive 
Committee, to the members of all the standing com- 
mittees and to all the members of the association, for 
their generous, uniform aid and encouragement re- 
ceived from them in the discharge of his duties, not 
unattended by difficulty and embarrassment. 

LL. B. Proctor, 
Secretary. 
CAPITOL, ALBANY, January, 1889. 





IN PRESS—THE TWELFTH ANNUAL RE- 
PORT OF THE NEW YORK STATE BAR AS- 
SOCIATION. 


HE volume containing the proceedings of the twelfth . 


annual meeting of the New York State Bar Asso- 
ciation, and its proceedings for the year 1888, is now in 
press, and will soon be published. 

It will be of more than usual interest and value to 
the members of the association and to the profession 
generally, containing the constitution, by-laws, rules 
of the Executive Committee, a copy of the roll of 
membership, the opening address of the president, the 
annual address of Hon. T. M. Cooley on the ‘‘Com- 
’ parative Merits of Written and Unwritten Constitu- 
tions;’’ *‘A Comparative View of the late Sanford K. 
Church, Chief Judge of the Court of Appeals, and 
Martin Grover, an Associate Justice of that Court,’’ 
by L. B. Proctor; ‘‘TheSecurity of Railway Invest- 
ments,’’ by Daniel S. Remsen; the responses to the 
toasts at the banquet on the evening of January 16, 
1889, by Governor Hill, Hon. Daniel Lockwood, Hon. 
T. M. Cooley, Hon. John Clinton Gray, of the Court 
of Appeals, Hon. Matthew Hale, Senator J. Sloat Fas- 
sett, General Roger A. Pryor, Joseph O’Conor, A. V. 
W. Van Vechten and Hon. Charles A. Peabody. 

It will contain the reports of the various committees, 
the report of the secretary and the treasurer, and the 
proceedings of the meeting of the association in the 
Assembly parlors, Capitol, January 17, 1889. 

Members of the association will receive the report 
as soon as it is published. Those desiring more than 
one copy will please inform the secretary, L. B. Proc- 


tor. 
WEED, PARSONS & Co., 


Publishers. 


NEW BOOKS AND NEW EDITIONS. 


—— 


ANDERSON’S DICTIONARY OF LAW. 

A. Dictionary of Law, consisting of judicial definitions and 
explanations of words, phrases and maxims, and an ex- 
position of the principles of law; comprising a dictionary 
and compendium of American and English jurisprudence, 
By William C. Anderson. Chicago: Flood & Co., 1889. 
Pp. 1182. 

The author endeavors to distinguish this from pre- 
ceding works of the same general character in several 
particulars, the most important and useful of which is, 
in our opinion, his citations of and quotations from 
judicial decisions illustrating the matterin hand. It 
is impossible for us by an examination necessarily cur- 
sory to pronounce how far it differs from or is superior 
or inferior to other law dictionaries, but it evidently 
has strong merits, and shows large scholarship and in- 
dustricus research. It is a commendable work. 


HARE’S CONSTITUTIONAL LAW. 
American Constitutional Law. By J. 1. Clark Hare, LL. D. 
Boston: Little, Brown & Co., 1889. 2 vols. 

This work is a result of a series of law lec- 
tures delivered at the Law School of the Uni- 
versity of Pennsylvania. Jt covers a much more 
extended field of inquiry than those treatises 
which relate to the Federal Constitution only, 
for it embraces a consideration of the State Con- 
stitutions as well. In this respect it resembles 
Pomeroy rather than Story. The plan is somewhat 
diffuse and immethodical, but the matter of the work 
is careful enough to justify attention, although six of 
the first fourteen chapters treat of the English Consti- 
tution, and may be omitted by a cursory reader. The 
chapters on Eminent Domain strike us as particularly 
useful and somewhat more technical in treatment 
than some of the others. Many of the chapters, such 
as those on the jurisdiction of the Federal courts, are 
manifestly too long for a work of this character. The 
discussion of post bellum questions seems careful and 
well considered, and in this respect this treatise is 
useful, because it brings the discussion down to date. 
The press work is very neat and commendable. 


PRIVILEGED COMMUNICATIONS. 

An elegantly-printed monograph of 300 pages, by 
Mr. John Frelinghuysen Hageman, and published by 
Honeyman & Co., Somerville, N. J. It presents a 
thorough view of the subject, which is very inade- 
quately treated in works on Evidence. The subject is 
interesting, and merits the independent and enlarged 
treatment here given. 


REEVES’ DOMESTIC RELATIONS. 

This is the fourth edition, and is revised and anno- 
tated by Mr. James W. Eaton, Jr., of this city. The 
scheme is not in accordance with our preferences, for 
Judge Reeves’ treatise is antiquated, and has been sup- 
planted by Mr. Schouler’s works. We should have 
preferred an original treatise by Mr. Eaton, who is 
quite competent to write one. It is impossible by any 
system of annotation to make Reeves’ a perfectly ac- 
ceptable treatise for this day. The notes would stran- 
gle the text. Mr. Eaton has done what was required, 
and all that could discreetly be done in annotating 
Reeves, and his additions will be found pertinent and 
useful. Published by William Gould, Jr., & Co., Al- 
bany. 

I. LAWYERS’ REPORTS ANNOTATED. 

The first. volume of this new publication by the 

Lawyers’ Co-operative Company, of Rochester, makes 
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a good appearance in 933 double-columned but clearly- 
printed pages. The plan accords with our judgment 
in preference to the omnivorous plan of the West Com- 
pany. The cases selected are of general value and im- 
portance, and are annotated as reports ought to be, 
in our judgment, not too monographically, but rather 
specifically, and within reasonable bounds. Mr. Rob- 
ert Desty, the editor in chief, has had extensive expe- 
rience in work of this sort, and we have considerable 
confidence in his judgment. The special advantage of 
this series is that it comes out in frequent parts, and 
the practitioner is not likely to lose any thing of im- 
portance by delay. 
——$_—_¢—_—__—__—— 


COURT OF APPEALS DECISIONS. 
vos following decisions were handed down Fri- 
day, March 29, 1889: 

Judgment reversed, new trial granted,costs to abide 
event—Ann Mulholland, appellant, v. Mayor, etc., of 
New York city. Judgment affirmed with costs— 
John Burlingame, respondent, v. William H. Mande- 
ville, appellant; Ellen EK. Lyon et al., administrators, 
respondents, v. Port Henry Iron Ore Company, appel- 
lant; Harriet Van Horne, administratrix, etc., appel- 
lant, v. Boston, Hoosac Tunnel and Western Rail- 
way; Caroline L. Robinson, administratrix, respond- 
ent, v. James A. Striker, appellant; Leander W, 
Kaufman, executor, appellant, v. Francis A. Schoeffel, 
sheriff, respondent.—Order affirmed with costs— 
Franklin Sidway, executor, appellant, v. Cuba State 
Bank, respondent. Motion to dismiss denied with 
costs—Edward J. MacLeod, respondent, v. John Ma- 
loney et al., appellants; Margaret Bohan, respondent, 
v. Port Jervis Gas-Light Company, appellant; Frank 
Abbott, respondent, v. N. Y., L. E. & W. R. Co., ap- 
pellant. Motion to modify decision granted and re- 
mittituramended so that it shall read, ‘‘Appeal dis- 
missed with costs’’—First Presbyterian Church of 
Albany, appellant, v. Thomas C. Cooper et al., admin- 
istrator, respondent.——Motion to vacate order dis- 
missing appeal granted without costs—Charles L. Tur- 
ner, respondent, v. Edward Conant, impleaded, appel- 
lant.—— Motion to put on calendar and prefer denied 
without costs —Byron J. Strough, as supervisor, appel- 
lant and respondent, v. Board of Supervisors of Jeffer- 
son County, appellant; Lucy Maria Terrel, respond- 
ent, v. Nancy B. Wheeler et al., appellants. —Motion 
to transfer from Second Division to this court denied 
with costs—Zipporah R. Clark, respondent, v. Henry 
V.McNeal et al., appellants.——Motion to discontinue 
granted on payment oftwo bills of costs to the re- 
spondents and the disbursements of all the respond- 
ents—Charles ©. Hequensbourg v. William Booksta- 
ver et al.— Motion to discontinue granted upon pay- 
ment by the plaintiff of defendant’s disbursements 
upon the appeal to this court—Molson’s Bank v. Doug- 
lass Boardman, executor. ——Motion to dismiss granted 
without costs—Henry C. Adams, respondent, v. Thomas 
C. Van Brunt, appellant. 

Both divisions have adjourned until April 15, 1889. 














NOTES. 
RECENT notice of the Green Bag, says: “ But the 
entertaining part is all right, as witness Irving 
Browne’s Front and Rear.” This is rather ambigu- 
ous. 


WATERLOO, IA., March 26.—Judge Lenehan’s decis- 
ion in the latest phase of the interminable Jones 
county calf case was filed yesterday. He overruled the 


motion of the defense for a verdict against the plain- 
tiff on the special findings of the jury, and rendered 
judgment against the defendants for $1,000 and costs, 
which will amount to $3,500. The only one of seven 
defendants who was exempted from the judgment was 
Harold Kellar, who died last week. The defense will 
take the case to the Supreme Court on the claim that the 
special findings of the jury were tothe effect that the 
defendants were acting under advice of counsel when 
they had the plaintiff indicted in 1874 for larceny. The 
four calves that were the origin of this trouble prom- 
ise to cost over $20,000 when the case is finally settled. 


They are telling a good story in London about those 
two eminent ecclesiastical lawyers, Mr. Jeune, Q. C., 
and Sir Walter Phillimore, Q@. C. They appeared re- 
cently before the Archbishop’s Court on behalf of the 
bishop of Lincoln, to question the jurisdiction of the 
court in his case. The archbishop, in full vestments, 
entered the court, and raising his hands, said: ‘*‘ Let 
us pray.’’ Mr. Jeune,as became the son of a bishop, 
at once knelt, but Sir Walter, realizing that he was 
there to take objection to the court, remained stand- 
ing. Whenthe court was up, Sir Walter upbraided his 
colleague for his illegal praying. ‘‘My dear Philli- 
more,” said Mr. Jeune, ‘‘ I was praying without preju- 
dice.” 


To a Hocking county court belongs the remarkable 
distinction of passing upon a woman as personal prop- 
erty. The unique precedent was laid some twenty- 
five or thirty years ago, and before women’s rights had 
progressed as far as they have since. A citizenYof old 
Hocking married a young lady against the energetic 
protest of her father, and set up housekeeping on his 
own account. It was a case of ‘‘love in a cottage,’’ as 
a matter of fact. During the temporary absence of 
the unsuspecting bridegroom the wife’s father and 
brothers invaded love’s domicile and carried her off. 
The despoiled husband repaired to a neighboring jus- 
tice of the peace in search of law suited to the exigen- 
cies of the case. After a thorough investigation of 
Swan’s Treaties and Cradlebaugh’s Constable it was 
unanimously decided by the squire, the constable and 
the desolate husband that the proper thing to do was 
to proceed by an action inreplevin. The papers were 
accordingly made out, and the writ lodged in the hands 
of the constable, who proceeded at once to execute it, 
and replevined the woman from the custody of her 
father, who though exceedingly irate, didn’t feel like 
resisting the edict of the court. Whenit came to ap- 
praising the property and fixing the sworn value of a 
woman, the constable was rather perplexed, but the 
three freeholders whom he called in to act as appraisers 
solved the problem in a manner at once off-hand and 
business-like. They sent for her husband, the plain- 
tiff, and ascertained from him that he had expended 
the following sums of money upon his ‘“‘ property: ”’ 
License, 75 cents; justice’s marriage fee, $2.50; one 
new dress, 871g cents; one new bonnet, 3871¢ cents. 
They furthermore decided that the woman was ‘‘ per- 
ishable property,’’ and her value was only to be esti- 
mated theoretically. Whereupon they fixed the value 
of her laborand services for the month at $4, which 
they added to the other items, making $8.50. In due 
course of time the trial came off, and the plaintiff duly 
and satisfactorily proved his ownership by producing 
his marriage certificate. The defendant could not up- 
set this evidence, and the plaintiff got judgment of 
restitution and 25 cents damages. His property was 
then restored to him in dueand regular form, and the 
defendant was solemnly notified that a repetition of 
his offense would be regarded as petty larceny and 
punished accordingly. The man and his wife are still 
living happily and contentedly together.—Cincinnatt 
Enquirer. 
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CURRENT TOPICS. 

R. BLUMENTHAL’S Senate bill to compel 
plaintiffs in libel suits against newspapers to 

give security for costs has been wisely defeated. 
The reasons assigned by Mr. Saxton, chairman of 
the judiciary committee, for reporting the bill ad- 
versely will apply with equal force to his own bill 
to amend the law of libel. His bill is ‘‘to amend 
sections 1907 and 1908 of the Code of Civil Pro- 
cedure relating to libels,” and proposes to make 
those sections read as follows: ‘‘§ 1907. An action 
[civil or criminal] cannot be maintained against a re- 
porter, editor, publisher or proprietor of a newspaper, 
Sor the publication therein of a fair and true report of 
any judicial, legislative or other public and official 
proceedings without proving actual malice in making 
the report; nor shall such action be maintained 
against any such reporter, editor, publisher or pro- 
prietor of a newspaper for the publication therein 
of a fair and true report of a bona fide public meet- 
ing called and held to consider matters of legiti- 
mate interest to the public, if such publication be 
made without actual malice and the matter so pub- 
lished is of genuine public interest, and the subject 
one of public concern; and if the author or pub- 
lisher thereof cause effectual retraction or correction 
to be made of any thing untrue or mistaken in such 
publication as soon as practicable after being re- 
quested so to do by the person aggrieved by the 
original publication. This section does not apply to 
a libel contained in the heading of a report, or in any 
other matter added by any person concerned in the pub- 
lication, or in the report of any thing said or done ut 
the time and place of such public [and | or official pro- 
ceedings which was not a part thereof.” ‘*§ 1908. In 
any action hereafter to be maintained for the pub- 
lication of a libel in any newspaper, magazine or 
other periodical in this State, unless the plaintiff 
shall prove upon the trial either malice in fact, or 
that the defendant, after having been requested by 
him in writing to retract the libellous charge or 
statement in as public a manner as that in which it 
was made, has failed to do so within a reasonable 
time, he shall recover nothing but such actual dam- 
ages as he may have specially alleged and proved.” 
We suggest the following objections: 1. So far as 
criminal actions are concerned this provision has no 
business in a Code of Civil Procedure. Mr. Throop’s 
insertion of the words ‘‘ [civil or criminal] ” in the 
Code of Civil Procedure is no excuse for perpetuat- 
ing his folly. 2. The matter is already provided 
for, to the extent of the words italicised, in sec- 
tions 247, 248 of the Penal Code. 38. The provis- 
ion in section 1907 as to retraction is ill advised, 
for two reasons: First, no retraction can be ‘‘effect- 


Mors 39—= No) Ib. 


ual;”? and second, making it dependent on the re- 
quest of the libelled person will frequently contrib- 
ute to render it ineffectual. We have heretofore 
commented on the inefficiency of newspaper retrac- 
tions, and do not care to reiterate. Few will see 
or care for a retraction, and the person libelled may 
not learn of the libel until long after the publica- 
tion. 4. It is impossible generally to prove actual 
malice in a newspaper publication, These news- 
paper reporters and writers have seldom any per- 
sonal ill-will against the sufferer, but that does not 
detract from the force of the injury. The right 
doctrine is stated by Judge Andrews in Sanderson 
v. Caldwell, 45 N. Y. 398: ‘‘It was unnecessary for 
the plaintiff in order to sustain his action to prove 
affirmatively that any damages were sustained by 
him in consequence of the libellous publication. 
It would be quite impossible for a person whose 
character had been assailed by slanderous words to 
follow them and establish by proof all the injurious 
consequences, although it might be quite certain 
that injury had been sustained, which was not 
capable of definite proof. The law therefore, when 
the publication of the libel has been shown, not 
only imputes malice to the defendant but presumes 
that damages have been sustained by the plaintiff 
in consequence of the unlawful act of the defend- 
ant.’? 5. The provision as to damages is, in our 
judgment, unconstitutional, because it discrimi- 
nates unfairly, making for proprietors of newspa- 
pers, magazines and periodicals a different rule of 
damages from that applicable to publishers of books, 
letters, circulars and other printed or written pub- 
lications. A great deal less harm may be done by 
a false report sent by a mercantile agency broad- 
cast, and yet punitive damages could be recovered 
against it. A similar provision was recently de- 
clared invalid in Michigan in Park v. Free Press, 
and in our judgment the authority of that case is 
not shaken by the later and contrary decision in 
Minnesota in Allen v. Pioneer Press Co., adjudged 
by a divided court, one judge dissenting, and the 
chief justice absent. It would seem manifest that 
although the Legislature may wholly prohibit ex- 
emplary or punitive damages, or may prohibit them 
in any particular class of cases, yet they may not 
prohibit them only as against a particular class of 
persons in a particular class of cases. For exam- 
ple, it would be unconstitutional to allow punitive 
damages as against railroads for unlawful ejection 
of passengers and forbid them as against steamboat 
proprietors. This would be as clearly unconstitu- 
tional as it would be to allow punitive damages 
against railroads for negligently killing editors and 
to prohibit them in cases of killing senators. The 
limitation must be absolute, without exception, or 
general as to the particular class of offenders. 
6. But if unconstitutional, the provision as to dam- 
ages is extremely unjust and inexpedient, not only 
because it is almost impossible to prove actual dam-. 
age, but because the bill proposes to reward what 
it ought to punish, namely, the refusal to retract. 
It would be much more sensible to allow only ac- 
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tual damages where a candid and prompt retraction 
is made, and exemplary damages where the retrac- 
tion is refused. Some very gross assaults upon 
character as well as upon person may be committed 
without the possibility of proving any actual dam- 
age. A man spits in another’s face; it really does 
not hurt the bespattered man, and yet it would be 
a monstrous law that should deny him redress, es- 
pecially where the offender had refused to apolo- 
gize. Mr. Saxton proposes to allow the press to 
spit all over a man’s or a woman’s character, and 
to deny them any redress unless they prove actual 
malice or a refusal to make an effectual apology, 
and if the refusal to apologize is proved, to limit 
them to actual damage, which in many cases it is 
impossible to prove. This bill seems to us a perfect 
perversion of justice, a really preposterous measure. 
We commend the following remarks of Mr. Saxton 
reported on the Blumenthal bill: ‘‘During the re- 
marks Judge Saxton took occasion to speak of and 
criticise the abuse of the tremendous power of the 
press in tearing to pieces the reputations of re- 
spectable men upon slight or no provocation. He 
dilated upon the immense power of the great news- 
paper, and the fact that while there are newspapers 
which are unworthy of any respect whatever, the 
power of the press usually is exerted on the side of 
right and justice; and the public places reliance 
upon the opinion of the press because it usually is 
on the side of right. The abuse of this power and 
the disregarding of this respect are serious matters, 
and should be controlled. * * * If this bill 
should become a law there would be nothing to 
prevent great corporations from asking similar pro- 
tection. Railroad companies would want a law re- 
quiring security in actions against them; and the 
newspapers would be very prompt in overhauling 
any such action proposed or in progress.” The 
simple truth is that newspapers are at once the most 
powerful and the best protected agencies in the 
community. They have despotic power, and they 
need no protection. 


Hark from the press a doleful sound 
Mine ears attend the cry: 

“Ye lawyer-men, come state some ground 
On which we folks may lie.”’ 


We have received the Health Monthly — a ‘‘ health 
weekly” would be a misnomer, we suppose — com- 
menting on a bill pending in the Assembly provid- 
ing for the regulation of vaccination, and stating 
sixteen reasons why it should not prevail. The bill 
provides that the boards of health may require 
every person to be vaccinated, and that refusal to 
comply shall constitute a misdemeanor punishable 
by a fine of from ten to twenty-five dollars. Few 
of the reasons touch the constitutionality of law, 
but most go only to its expediency. They are 
headed ‘Penal Blood Poisoning.” We did not 
suppose there was an intelligent person in the coun- 
try who opposed vaccination, or doubted that its 
discovery and practice had proved extremely bene- 
ficial. ‘Probably most people would prefer to be vac- 





cinated by their own physician, and they are entirely 
at liberty to be. Those who cannot afford it can 
be vaccinated at the public expense. We recently 
saw a statement attributed to an alleged physi- 
cian that he would shoot anybody who should at- 
tempt to vaccinate him or his child. If that pig- 
headed fool lived next door to us, and should give 
us or our child the small-pox, we should feel like 
shooting him. We should however object to being 
vaccinated with virus from him. There can be no 
doubt about the constitutional right of society to 
take care of itself in this way. If that aforesaid 
physician’s child should die of small-pox because of 
his stupid father’s refusal to allow vaccination, the 
father might be punished for manslaughter. The 
community may enforce vaccination just as lawfully 
as it may destroy a man’s property to prevent the 
spread of a conflagration. Such a law of course 
should be very carefully and scrupulously exercised, 
but if instead of being put in the present form it 
should provide for compulsory vaccination, it would 
be perfectly constitutional. Prof. Tiedeman says 
in his recent work on the Police Power: ‘‘ Although 
it has never been brought before the courts for ad- 
judication, it is nevertheless a most interesting 
question of police power, whether a person who is 
suffering from disease can be forced to submit to a 
surgical operation or medical treatment. We can 
readily understand the right of a parent or guardian 
to compel a child to submit to necessary or medical 
treatment, and likewise the right of the guardian 
or keeper of an insane person to treat him in a simi- 
lar manner. So also can we justify the exercise of 
force in administering remedies to one who is in 
the delirium of fever. But can a sane, rational man 
or woman of mature age be forced to submit to 
medical treatment, though death is likely to follow 
from the consequent neglect? If the disease is in- 
fectious or contagious, we recognize without ques- 
tion the right of the State to remove the afflicted 
person to a place of confinement, where he will not 
be likely to communicate the disease to others; and 
we recognize the right of the State to keep him 
confined as long as the danger to the public con- 
tinues. Inasmuch as the confinement of such a 
person imposes a burden upon the community, all 
means for lessening that burden may be employed 
as a legitimate exercise of police power; and if a 
surgical operation or medical treatment be neces- 
sary to effect a cure, the patient cannot lawfully re- 
sist the treatment. Not only is this true, but it 
seems that medical and surgical treatment can be 
prescribed, against the consent of the individual, 
as a preventive of contagious and infectious dis- 
ease. Thus in England, and probably in some of 
the United States, vaccination has been made com- 
pulsory. When one remembers the terrible scourges 
suffered from small-pox in the past, and thinks of 
the moderation and control of them effected by a 
general vaccination of the people, no one could 
hesitate to answer all philosophical objections to 
compulsory vaccination by an appeal to the legal 
maxim, salus populi suprema lex.” 
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N Smith v. Smith, Michigan Supreme Court, Jan- 
uary 25, 1889, it was held that an action for 
procuring the publication in a newspaper of words 
charging a wife with deserting her husband in his 
sickness are actionable per se, in connection with 
words forbidding all persons to give her harbor or 
trust on her husband’s account. The court said: 
‘‘The first question raised is whether this notice 
contains libellous matter per se. We think it does. 
It charges her with deserting her husband in his 
sickness. If this charge be true, Mrs. Smith was 
guilty of the basest ingratitude, and of conduct de- 
serving the contempt of all right-minded people. 
The words which follow show that the charge 
made was intended to be understood in a sense de- 
rogatory to the plaintiff. The next question to be 
considered is, was the publication of the notice 
privileged? A qualified privilege exists in cases 
where some communication is necessary and proper 
in the protection of a person’s interest, but this 
privilege may be lost if the extent of its publica- 
tion be excessive. The rule is thus stated in Odger 
Sland. & Lib. 225: ‘So with an advertisement in- 
serted in a newspaper defamatory of the plaintiff, 
if such advertisement be necessary to protect the 
defendant’s interest, or if advertising was the only 
way of effecting defendant’s object, and such ob- 
ject is a lawful one, then the circumstances excuse 
the extensive publication. But if it was not neces- 
sary to advertise at all, or if the defendant’s object 
could have been equally well effected by an adver- 
tisement which did not contain the words defama- 
tory of the plaintiff, then the extent given to the 
announcement is evidence of malice to go to the 
jury.’ 
cause or provocation, and he is willing to suitably 
supply her with necessaries, or with money to pur- 
chase them, he cannot be held liable on the basis 
of a presumption of authority, or of an implied 
agency, for goods purchased by her on his credit. 
Notice to the public would not be necessary in such 
acase. It is only when he has permitted her to 
trade upon his credit that notice to tradesmen is 
necessary to protect the husband’s interests. In 
such case a notice to the public not to give her 
credit upon his account would be justifiable, and 
would be to that extent privileged. But he would 
not be justified in inserting in such notice words 
which were defamatory of the wife; and if he does 
so, such defamatory words are evidence of malice. 
There is another rule which applies to communica- 
tions or publications which are, upon proper occa- 
sions, qualifiedly privileged; and that rule is that 
if the matter charged as libellous be false, and the 
publication malicious, it is not privileged. * * * 
Tt is also urged by counsel in behalf of defendant 
that as the testimony shows the notice was written 
by the husband of the plaintiff, and sent by him to 
be published in the paper, the plaintiff is not enti- 
tled to recover, for the reason that a married 
woman could not bring an action of slander or libel 
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against her husband at the common law; and the 
statutes of this State that give a married woman 
the same right to sue and be sued in relation to her 
own property have not gone so far as to allow a 
married woman to sue her husband in an action of 
tort for libel. Ina suit brought against her hus- 
band she would not be allowed to testify, and that 
the defendant stands in privity with the husband, 
who is now deceased. ‘That the husband’s defense 
would be his defense. We are not prepared to de- 
cide that a married woman in this State may not 
maintain an action of libel against her husband. 
This however is not such a case, nor is it any ex- 
cuse or defense for this defendant to show that his 
son, who was plaintiff’s husband, indicted the libel 
and directed defendant to publish it. The testi- 
mony is uncontradicted that defendant caused it to 
be published and paid for its publication.” 


In Gallagher v.. Jones, United States Supreme 
Court, January 21, 1889, it was held that the meas- 
ure of damages in an action against a broker for 
selling his principal’s stocks in violation of his or- 
ders is the highest intermediate value reached by 
the stocks between the time of sale and a reasona- 
ble time after the owner has received notice of it 
to enable him to replace the stocks. The court, 
Bradley, J., said: ‘‘It has been assumed in the con- 
sideration of the case that the measure of damages 
in stock transactions of this kind is the highest in- 
termediate value reached by the stock between the 
time of the wrongful act complained of and a rea- 
sonable time thereafter, to be allowed to the party 
injured to place himself in the position he would 
have been in had not his rights been violated. 
This rule is most frequently exemplified in the 
wrongful conversion by one person of stocks be- 
longing to another. To allow merely their value 
at the time of conversion would, in most cases, af- 
ford a very inadequate remedy, and in the case of 
a broker holding the stocks of his principal it 
would afford no remedy at all. The effect would 
be to give to the broker the control of the stock, 
subject only to nominal damages. The real injury 
sustained by the principal consists not merely in 
the assumption of control over the stock, but in 
the sale of it at an unfavorable time and for an un- 
favorable price, Other goods wrongfully converted 
are generally supposed to have a fixed market value 
at which they can be replaced at any time; and 
hence with regard to them the ordinary measure of 
damages is their value at the time of conversion, 
or in case of sale and purchase, at the time fixed 
for their delivery. But the application of this rule 
to stocks would, as before said, be very inadequate 
and unjust. The rule of highest intermediate 
value, as applied to stock transactions, has been 
adopted in England and in several of the States in 
this country; while in some others it has not ob- 
tained. The form and extent of the rule have been 
the subject.of much discussion and conflict of opin- 
ion. The cases will be found collected in 2 Sedg. 
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Dam. (7th ed.) (479), p. 379, note b; Mayne Dam. 
83 (92 Law Lib.); 1 Smith Lead, Cas. (7th Am. ed.) 
367. The English cases usually referred to are Cud 
v. Rutter, 1 P. Wms. 572 (4th ed.), note 8; Ovwen v. 
Routh, 14 C. B. 327; Loder v. Kekulé, 3 id. (N. 8.) 
128; France v. Guudet, L. R., 6 Q. B. 199. It is 
laid down in these cases that where there has been 
aloan of stock anda breach of the agreement to 
replace it, the measure of damages will be the value 
of the stock at its highest price on or before the 
day of trial. The same rule was approved by the 
Supreme Court of Pennsylvania in Bank v. Reese, 26 
Penn, St. 148, and Musgrave v. Bechendorff, 53 id. 
310. But it hasbeen restricted in that State to cases 
in which a trust relation exists between the parties — 
arelation which would probably be deemed to exist 
between a stock-broker and his client. See Wélson v. 
_ Whitaker, 49 Penn. St. 114; Railroad Co. v. English, 
86 id. 247. Perhaps more transactions of this kind 
arise in the State of New York than in all other 
parts of the country. The rule of highest interme- 
diate value up to the time of ‘trial formerly pre- 
vailed in that State, and may be found laid down 
in Romaine v. Van Allen, 26 N. Y. 809, and Mark- 
ham v. Jaudon, 41 id. 235, and other cases, al- 
though the rigid application of the rule was de- 
precated by the New York Superior Court in an 
able opinion by Judge Duer in Suydam v. Jenkins, 
3 Sandf. 614. The hardship which arose from es- 
timating the damages by the highest price up to 
the time of trial, which might be years after the 
transaction occurred, was often so great that the 
Court of Appeals of New York was constrained to 
introduce a material modification in the form of 
the rule, and to hold the true and just measure of 
damages in these cases to be the highest intermedi- 
ate value of the stock between the time of its con- 
version and a reasonable time after the owner has 
received notice of it to enable him to replace the 
stock. This modification of the rule was very ably 
enforced in an opinion of the Court of Appeals de- 
livered by Judge Rapallo in the case of Baker v. 
Drake, 58 N. Y. 211, which was subsequently fol- 
lowed in the same case in 66 id. 518; and in @ru- 
man v. Smith, 81 id. 25; Colt v. Owens, 90 id. 368; 
and Wright v. Bank, 110 id. 237. It would be a 
herculean task to review all the various and con- 
flicting opinions that have been delivered on this 
subject. On the whole, it seems to us that the 
New York rule, as finally settled by the Court of 
Appeals, has the most reasons in its favor, and we 
adopt it as a correct view of the law.” 


In Appeal of Neely, Pennsylvania Supreme Court, 
February 25, 1889, a man sixty years old, twice a 
widower, and having issue by both marriages, be- 
ing about to wed his cousin, a spinster over fifty, 
approached her a few days before the wedding, af- 
ter all the arrangements for it had been made, with 
a contract whereby she released all claim on his 
property and he all claim on hers, she to have 
$600 a year for life in case of his death. She 


demurred to signing, stigmatized the provision as 
“mean,” and shed some tears. The bridegroom 
told her that unless she signed there would be no 
wedding. At last, the paper having been read over 
and explained to her in the presence of several 
of her nearest kin, she signed it. There was no 
disclosure of property at this time, but the bride ap- 
peared to have been worth $12,000 and the bride- 
groom several times that sum. They were married 
and ten years later the husband died, leaving his wife 
the annuity of $600 and his mansion-house and fur- 
niture so long as she should desire to use them. Held, 
that there was no such fraud and duress, nor was the 
provision so grossly disproportionate as to enable the 
widow to repudiate the contract. The court said: 
“In Ludwig’s Appeal, 101 Penn. St. 535, a widower, 
fifty-seven years of age, and a poor widow of sixty- 
three years, being about to marry, executed an ante- 
nuptial contract, whereby the latter in considera- 
tion of ‘one dollar and of a comfortable support 
during life, and at her death a decent Christian 
burial,’ relinquished all her rights in the former’s 
estate. The agreement recited that the intended 
husband owned ‘certain lands and tenements; also 
personal property.’ The person who drew the 
document explained its effect to the woman before 
execution, and stated that the intended husband 
‘had a large property,’ but the extent or value 
thereof was not made known to her. In fact it 
amounted to over $14,000, and it was held that she 
was bound by the contract, and for this reason was 
not allowed the widow’s exemption of $300. It was 
said in the opinion of the court: ‘ From a sentimental 
standpoint the provision for the widow would not 
seem generous. But a widower of fifty-seven, with 
eleven children, seldom contracts a second marriage 
from mere sentiment. He may have thought it was 
enough, in view of her age and position, to give 
her a comfortable home, a decent support during 
her life, and a Christian burial after her death. At 
any rate, it is very clear she was of that opinion, 
and that is an end of the case.’ In Smith’s Appeal, 
115 Penn. St. 319, the antenuptial contract gave 
the wife $1,200 a year. His will gave her the in- 
come of $15,000 additional; but that is immaterial. 
The estate of the husband for distribution was 
$334,543.83. In that case the appellant was a sec- 
ond wife, past middle age, and her husband was a 
widower, with children living by his first wife. 
We held that the disproportion of the provision for 
the wife to his means was not so great as to raise a 
presumption of fraud. There was no disclosure of 
the, extent, of the, husband’s,,éstate;...* (3 4) a= 
When we consider the question of the inadequacy 
of the provision we must regard all the circum- 
stances surrounding the case. This was a marriage 
between persons well advanced in years. The ap- 
pellant was not the mother of his children, nor was 
she likely ever to bear him any. She had not in 
any way aided him to accumulate his fortune. She 
had $12,000 of her own, all of which he relin- 
quished. In addition he gave her $600 per year 
during her life. What claim had this old woman, 
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marrying this old man, to come in and take one- 
third of his estate away from his children, and yet 
retain the whole of her own? She would of course 
have had a legal claim had he married her without 
an antenuptial contract; but she had no claim 
which made it inequitable or unjust in him to insist 
upon the execution of the contract before the mar- 
riage. It would have been a wrong to his own 
blood if he had not made some such arrangement. 
It was not a liberal provision, but it was adequate. 
She retains all of her own estate, and has now in 
addition $600 per year, besides a comfortably fur- 
nished home. Surely her last condition is better 
than the first. There is a marked distinction be- 
tween this case and that of a young couple just en- 
tering upon the voyage of life. In the latter in- 
stance they grow up together; the wife is the 
mother of his children; she shares his burdens in 
his early struggles, and often by her thrift and 
economy materially aids him in the accumulation 
of his fortune. To cut off such a wife with a mere 
support during life would be as unjust as it would 
be ungénerous. But when a man in the decline of 
life, who has been twice a widower and who has 
two sets of children, for the third time leads a 
woman to the altar, and an elderly woman at that, 
itis very different. In such case the wife reaps 
where she has not sown, and if she is provided with 
a comfortable support after her husband’s death she 
has no just cause of complaint. In any event, if 
she is dissatisfied she ought to refuse to sign the 
contract and not accept its benefits during her hus- 
band’s life, and then seek to repudiate it after his 
death. We need not consider the question of 
duress. She did not sign willingly. She was as 
thrifty a woman as he was man, and did not re- 
sign the hope of acquiring a considerable estate to 
leave to her own blood without shedding a few 
tears; but she was not coerced —she did not sign 
under legal duress.” Sterrett, J., dissented. 


SS 


CRIMINAL LA W— GAMBLING — STOCK QUO- 
TATIONS. 


NEW YORK SUPREME COURT, GENERAL TERM, FIRST 
DEPARTMENT. 


PEOPLE v. Topp.* 


Keeping a room where wagers are made as to the fluctuations 
in the price of stocks bought and sold in the New York 
Stock Exchange, as indicated by a stock quotation ticker, 
does not violate section 343 of the Penal Code against 
keeping aroom used for gambling. 


PPEAL by the defendant from a conviction in the 
Court of General Sessions of the county of New 
York for keeping a room used for gambling. 
Freeling H. Smith and L. W. Emerson, for appellant. 
McKenzie Semple, for respondent. 


Brapy, J. The transactions which were alleged to 
constitute gambling, under section 343 of the Penal 
Code, related to the fluctuation in the price of stocks 
bought and soldin the New York Stock Exchange, as 
indicated by a stock quotation ticker. The purchaser 


*51 Hun, 446. 


of a stock named by him would deposit a margin and 
receive an acknowedgment in printed form, with 
blanks properly filled, as follows: 


Cavin 
‘*In consideration of $ received, can buy of the 
undersigned, if called for before the stock gells 
per cent below or five per cent above contract-price, 
shares at 





SR Vo LO Didi 


And, in case of a sale, a kindred document, with the 
necessary changes, as follows: 


Mr 
‘Tn consideration of $ received, can sell to the 

undersigned, if delivered before the stock sells 
per cent above or five per cent below contract-price, 
shares at 





“Hh. W. Topp.” 


The blank before the words ‘‘ per cent’”’ was filled in 
to correspond exactly with the sum deposited by the 
customer, which was generally one per cent. If the 
advance or decline were in favor of or against him, the 
transaction was closed either by the exhaustion of his 
margin, unless he enlarged his deposit, or the payment 
to him of the advance. It was nota part of the scheme 
to deliver the stock, but to settle the difference which 
was caused by the fluctuation in value or price, as in- 
dicated by the quotations mentioned. These contracts, 
as stated by the learned trial judge, were not illegal 
per se, but might be if used and so intended as a mere 
disguise for gambling, for the reason that where an 
optional contract for the sale of property is made, and 
there is no intention on the one side to sell or deliver 
it, or on the other to buy or take it, but merely that 
the difference should be paid according to the fluctua- 
tion on market values, the contract would be a wager 
within the statute. Bigelow v, Benedict, 70 N. Y. 202; 
Story v. Salomon, 71 id. 420; Harris v. Tumbridge, 83 
id. 92. But it does not follow that a wager, though 
void and non-enforceable as a contract, constitutes a 
crime under chapter 9 of the Penal Code, or becomes 
a criminal offense under its provisions, and punishable 
as such. 

The question here presented is distinctly whether 
the transactions mentioned are within these provis- 
ions. The appellant’s place of business is an open mar- 
ket, and so arranged that his customers can see the 
quotations which are recorded on a black-board, and 
are correct statements of dealings recorded in the 
Stock Exchange, and by which, if any dispute arise, it 
is to be settled. There is nothing dependent upon 
chance or device which the appellant can influence or 
control, so far as the record develops the modus 
operandi; and the difference therefore between his 
transactions and those of the Stock Exchange, consist 
in settling by fluctuations without a purchase or sale 
of the stock. Assuming that it was not the intention 
of the customer or the appellant to buy or sell the 
stock embraced in the transaction consummated, and 
that the contract was one of wager and not binding, 
nevertheless it was not included in the category fur- 
nished by chapter 9 of title 10 of the Penal Code, enti- 
tled ‘‘gaming.’’ The first section (336) relating to the 
subject under consideration, declares it unlawful to 
keep or use any table, cards, dice or other apparatus 
commonly used in playing any game, etc. Section 337 
makes the violation of section 3836 a misdemeanor, and 
section 338 makes the keeping of any article or appa- 
ratus, in violation of section 836, a public nuisance. 
Section 339 declares it a misdemeanor to win by fraud 
while playing at any game; and section 340 provides 
that any person exacting any thing won by cards or 
any other game of chance, or any bet upon the hands 
or sides of.the players, shall forfeit five times the value 
thereof. Section 341 provides that ‘‘a person who 
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wins or loses at play, or by betting at any time,’’ the 
sum of twenty-five dollars or upwards within twenty- 
four hours, is punishable by a fine of five times the 
value or sum so lost or won, to be recovered in a civil 
action; and section 342 provides for the attendance 
and privilege of witnesses. These sections separately 
and collectively relate to games, eo nomine, games of 
chance played by cards, dice or faro, or any other 
game of chance, wholly fortuitous and not connected 
in any way other than with the factors of the game it- 
self, and illegal, per se, without reference to the inten- 
tion; an absolute hazard, not dependent upon legiti- 
mate fluctuations in Jegal business modes, and neces- 
sarily embracing only the playing of games of chance, 
as such, with table, cards, dice or other articles or ap- 
paratus, and the keeping of the same for such games 
of chance. It is quite manifest that these various pro- 
visions were intended to prevent gambling in the or- 
dinary acceptation of that term by cards, dice or other 
symbols of chance or hazard, and in places more or less 
private or secluded, and which, in itself, without ref- 
erence to any other element, was malum prohibitum 
and malum in se. And section 343—which is as fol- 
lows: ‘‘A person who keeps a room, shed, tenement, 
tent, booth, building, float or vessel, or any part 
thereof, to be used for gambling or for any purpose, or 
in any manner forbidden by this chapter, or being 
the owner or agent, knowingly lets or permita the 
same to be so used, is guilty of a misdemeanor ’’—was 
designed to punish for keeping a place where any of 
those games might be played—a place where any pro- 
hibited contrivance could be used or practiced. The 
word “gambling’’ occurs in this section for the first 
time, and is undoubtedly intended to relate to the 
games prohibited in the preceding sections and to em- 
brace them only. This is the more apparent from the 
language of the section—‘ to be use for gambling, or 
for any purpose or in any manner forbidden by this 
chapter,’’ that is, to be used for gambling forbid- 
den by this chapter, or to be used for any 
purpose forbidden by this chapter, or to be used 
in any manner forbidden by this chapter. The 
proper construction of this section leads to this 
result. The object in view was to prevent the 
use of any place for playing or practicing any one of 
the prohibited games or devices, or hazards or chances 
designated or fairly embraced within the purview of 
the statutes. There is no intention manifest of in- 
cluding all matters of hazard which might involve many 
legal transactions by forced construction. There isan 
element of chance, of speculation, in all purchases 
which in the main are made for gain, and in which 
there may be either loss or profit to the parties, and 
perhaps both, for the seller may lose by selling too low 
and the purchaser profit by a good bargain. It must 
be observed also that the language employed consists 
of words of general import and designed to cover, be- 
yond peradventure, all the prohibited games—a spe- 
cies of recapitulation in general terms. And when par- 
ticular words are followed by general ones the latter 
are held to apply to persons and things of the same 
kind as those which precede. Potter’s Dwarris 
Stat. 236; Sedgwiok Stat. and Com. Law, 425. The 
accuracy of this interpretation is enforced by the pro- 
visions of some of the remaining sections; 344, for ex- 
ample, declares what a common gambler is, and the 
three following sections provide for the seizure of ar- 
ticles suitable for gambling, specifying cards, dice, etc. 
And section 348 provides that a person who persuades 
another to visit any building used for the purpose of 
gambling, in consequence of which such person gambles 
therein, is guilty of a misdemeanor, and in addition 
thereto is made liable to such person for the money 
lost at play. It will have been observed that the sec- 
tions relating to the destruction of gambling devices 


specify cards, dice, etc., thus indicating what is meant 
by the word “‘gambling;’’ and that by the last section 
mentioned the word is again inferentially defined by 
providing for the recovery of money lost at play. Sec- 
tions 349 and 350 have no application to the question 
discussed, and contain no provisions the consideration 
of which will aid in the solution of the question in 
hand. 

The Penal Code, in reference to gaming, is substan- 
tially a re-enactment of the provisions of the Revised 
Statutes (see notes to section in Donnan’s Annotated 
Code), and which were chiefly enacted before the in- 
troduction of many of the stratagems, devices and 
symbols which are now in use, and are the offspring of 
inventions similar to the stock quotation indicator, 
thus illustrating what is maintained by some philoso- 
phers, with cogent reason, that immorality and crime 
keep pace with intellectual development and travel 
nand in hand with science and progress—with civili- 
zation which enlightens for good and for evil as well. 
However this may be, the result of the examination of 
the statute under which the appellant was convicted 
is that it was aimed at all games of chance, and lot- 
teries, and betting on horse-racing and elections, but 
not against the transactions which distinguish the ap- 
pellant’s as one in the field of strategy if not in games. 
If the question were only whether the contracts made 
by the appellant were gambling transactions, there 
could be no doubt of the propriety of the judgment 
rendered herein, inasmuch as the evidence warrants 
the finding that they were mere disguises for gamb- 
ling. Cases supra. And the appellant’s place of busi- 
ness would be one kept for that purpose, but the ap- 
pellant was indicted under one of a series of sections 
relating to the subject of gaming, and designed to 
cover the methods, devices aud hazards then in the 
legislative mind, and of which the transactions of the 
appellant form, it would seem, no part. He was held 
under one of the sections which relate to the subjeot 
expressed in and covered by them, and that section 
must be interpreted by its relation to the whole con- 
text. The gambling inveighed against was such as the 
ordinary acceptation of that term included, unless 
otherwise expressed or particularized. The words of 
a statute are to be taken in their ordinary and familiar 
signification and import, and regard is to be had to 
their general use, and the intent is not to be collected 
from any particular expression, but from the whole 
act. Potter’s Dwarris Stat. 193. Statutes are to be 
read according to the natural and obvious import of 
their language. Sedg. Stat. and Const. Law, 260; 
Waller v. Harris, 20 Wend. 555-557; Martin v. Hun- 
ter’s Lessee, 1 Wheat. 326; Clurk v. City of Utica, 18 
Barb. 451. It is correctly insisted on this subject that 
the word “gamble’’ is aderivative of the word gamen 
from the Anglo-Saxon gamen, which means to play. 
And accordingly the word ‘‘game’’ is defined by Web- 
ster ‘‘to play for a stake or prize; to use cards, dice, 
billiards or other instruments, according to certain 
rules, with a view to win money or other thing waged 
upon the issue of the contest; to practice playing for 
money or some other stake; to gamble.’”’” And Wor- 
cester defines it to be ‘‘ to play at any sport, especially 
to play for money or any other stake;’’ and Bouvier 
declares ‘‘gaming”’ to be ‘‘a contract between two or 
more persons by which they agree to play by certain 
rules at cards, dice or other contrivance, and that one 
shall be the loser and the other the winner.’’ Here 
there was no contest to be decided, no game eo nomine 
to be played. The result was to be determined by such 
fluctuations in the legal disposition of securities as 
marked their value or their price by sale or purchase 
at the Stock Exchange, and the hazard was dependent 
therefore upon such lawful transactions as might oc- 
cur in regard to the stock. We are not called upon to 
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do more than to say whether the appellant was law- 
fully convicted under section 343 of the Penal Code, 
and that must be answered by the interpretation of 
that section as it stands, without reference to any 
other statute or rule of law embracing such a crime, if 
any exist. The examination of the subject leads to 
the conclusion, however unfortunate that may be for 
the community, and however much it must be regret- 
ted, that the conviction was wrong and that it cannot 
therefore be sustained. 

There can be no doubt of the objectionable, demoral- 
izing nature of the appellant’s business. It cannot be 
other than just such traps for the unwary that the 
Legislature hoped to prevent, but which has failed in 
conseguence of the ingenuity displayed in the method 
adopted to frustrate such design. But it is not beyond 
the reach of that body yet, and it is to be hoped that 
prompt action will be taken to overcome the evil and 
to punish the offender by proper and comprehensive 
enactments. It is true that devices beyond the sphere 
of any statute may be employed, but they can be met 
and crushed by further legislation. Many subjects 
have required a multitude of statutes in England and 
in this country to root out the wrong inveighed against, 
and the result has been a success. The transgressor 
may have short intervals under such a system, but the 
day of punishment will come at last. 

The judgment should be reversed and new trial or- 
dered. 

Van Brunt, P. J., and Daniels, J., concurred in the 
result. 

Judgment reversed and new trial ordered. 
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APPEAL—PRACTICE—RIGHT TO DISMISS— 
MANDAMUS—FROM SUPREME COURT TO 
COURT OF APPEALS. 


MISSOURI SUPREME COURT, FEB. 18, 1889. 


STATE, EX REL. BAYHA, V. KANSAS CITY COURT OF 
APPEALS. 


Plaintiff brought an action to have declared null and void cer- 
tain tax-bills issued by the city authorities of Kansas City 
against his property to one of the defendants, for the 
construction of asewer, and by him assigned to his co- 
defendant. Plaintiff alleged that these tax-bills were in- 
valid because the city had no authority to construct the 
sewer, but that they were an apparent lien against his 
property, and a cloud on his title. The Circuit Court dis- 
missed his petition, and, pending an appeal to the Kansas 
City Court of Appeals, defendants filed a motion tostrike 
the appeal from the docket, stating that they had caused 
the tax-bills in question to be cancelled, and had de- 
posited them with the clerk for plaintiff’s use, and had 
paid all costs. Plaintiff contended that he was*prosecut- 
ing the suit in the interest of other persons, against whose 
property similar bills had been issued, who were con- 
tributing to the expenses of the suit, as well as in his own 
behalf, for the purpose of having the bills declared void 
ab initio ; that he would not accept the proffered satisfac- 
tion; and that he had, during the pendency of the suit, 
conveyed the property, with covenants against incum- 
brance. Held, that he was entitled to have an adjudica- 
tion as to the validity of the tax-bills, and the Court of 
Appeals erred in striking his appeal from the docket. 

The Supreme Court of Missouri has no appellate jurisdiction 
over the Kansas City Court of Appeals, but the Constitu- 
tion (amend. 1884, § 8) gives it ‘*superintending control 
over the Courts of Appeals by mandamus, prohibition, 
and certiorari.” Held, that mandamus will lie to compel 
the Kansas City Court of Appeals to reinstate and hear 
the appeal in the above-stated case. 


ETITION for mandamus. The relator, John Bayha, 
brought a suit in the Circuit Court of Jackson 
county against William Taylor and the Armour Bros. 
Banking Company, asking for judgment declaring 





null and void two tax-bills issued by the city engineer 
of the city of Kansas against property owned by Bayha 
to Taylor, in payment for the coustruction of a dis- 
trict sewer, and held by the banking company as col- 
lateral security. Bayha claimed in this suit that these 
tax-bills were invalid, because the city had no au- 
thority under its charter to cause the sewer to be 
built, but that they were nevertheless, an apparent 
lien against the property, anda cloud upon his title. 
The Circuit Court dismissed the petition upon a hear- 
ing of the case, and Bayha appealed to the Kansas City 
Court of Appeals. Errors were assigned and joined in 
by the parties, and the case was duly submitted to the 
court for its decision, and was taken under advise- 
ment. While the case was in this position, the re- 
spondents, Taylor and the banking company, filed in 
court, against the objections of Bayha, their sugges- 
tion and motion; stating that they had caused the 
tax-bills, regarding which complaint was made in 
the suit, to be cancelled by the city engineer in his 
office, and had deposited them, marked “ Paid,’? with 
the clerk of the court for the use of Bayha, and had 
paid all the costs which had arisen, or might arise, in 
the suit, and moving the court to abate and strike 
from the docket Bayha’s appeal. Bayha resisted the 
motion, and showed by affidavits that he had not paid 
the tax-bills, and that he rejected and refused to ac- 
cept the proffered satisfaction; that he was prosecut- 
ing the suit in the interest of other property owners 
against whose property similar bills had been issued, 
and who were contributing to the expenses of the suit, 
a8 well as in his own behalf, for the purpose of obtain- 
ing an adjudication upon the legality of the proceed- 
ings under which the sewer was built; that the object 
of his suié was to have the bills cancelled as void ab 
ivitio; and that he was entitled to an adjudication 
upon that issue, and that the recent offer of satisfac- 
tion was not equivalent to such adjudication, and that 
he had, during the pendency of the suit, conveyed the 
property, and covenanted generally that the same was 
subject to no incumbrance whatever; and he de- 
manded that the court proceed and decide the case. 
The court however sustained the motion and dis- 
missed the appeal. 


Gage, Ladd & Small, for petitioner. 


Lathrop & Smith and Karnes & Krauthoff, for re- 
spondent. 


SHERWOOD, C. J. This is an original proceeding in 
this court, by which it is sought to compel the Kansas 
City Court of Appeals to reinstate a cause which it had 
refused to hear and determine, and had stricken from 
its docket. The statement heretofore made suffi- 
ciently gives the facts which are to form the basis of 
the present adjudication. 

Those facts present for determination two salient 
questions: First, whether this court, proceeding on the 
basis of the admitted facts, has the power to control 
the action of the Kansas City Court of Appeals in the 
manner relator demands; and, second, whether the 
facts pleaded by the defendants, in order to induce the 
action afterward taken by the Kansas City Court of 
Appeals, were such as fully warranted the course taken 
by that court, and therefore destroyed; all ground of 
complaint on the part of the relator, and all occasion 
for invoking the mandatory authority of this court. 
These questions, for obvious reasons, will be con- 
sidered in inverse order. 

1. As already stated, the relator, by his petition filed 
in the Circuit Court, sought to have declared void two 
tax-bills, on the ground that being apparently valid, 
and apparently a lien upon his property, they were a 
cloud upon his title. After hearing the cause, the Cir- 
cuit Court dismissed the petition, and the relator ap- 
pealed to the Kansas City Court of Appeals, where the 
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cause was submitted on briefs and argument. After 
such submission, the defendants pursued the course 
already indicated, and the point presents itself 
whether their action justified the action taken by the 
Kansas City Court of Appeals in striking the cause 
from the docket. 

The subject is not altogether free from difficulty. 
Cases have been instanced to justify the course taken 
by the Court of Appeals. Thus it has been ruled that 
if a party against whom the decree went in the trial 
court appealed, and pending the appeal availed him- 
self of that decree by accepting and receiving a large 
portion of the money deposited to his use, upon the 
matter being brought to the attention of the appellate 
court, in the proper way, he would not be permitted 
to maintain his appeal. Atkinson v. Tabor, 7 Col. 195. 
So to in York Co. v. Fewell, 21 S. C. 106, both parties 
took an appeal; but, pending those appeals, the attor- 
ney for the adverse party served a written notice upon 
the defendant's attorneys, consenting to a reforma- 
tion of the judgment, and it was thereupon held that, 
owing to the concession thus made, the appeal of the 
defendant was disposed of, since the offer made con- 
ceded to him all he could obtain by a judgment sus- 
taining his appeal. 

In North Carolina litigation sprang up regarding a 
slave. Pending that litigation, all slaves were by law 
emancipated, and it was ruled that the bill must be 
dismissed, as there was nothing left before the court 
but a mere hypothetical case. Kidd v. Morrison, Phil. 
Kq. 31. Another cause in that State was ruled upon 
in asimilar way. State v. Railroad Co., 74 N. C. 287. 
And in still another cause in that State, where it ap- 
peared that the parties had settled their differences be- 
fore final submission in the appellate court, the ap- 
pellant failed to prosecute his appeal, and, upon sug- 
gestion being made of the facts by respondent, on his 
motion the appeal was dismissed. Hasty v. Funder- 
burk, 89 N. C. 938. To the like effect is Schenck v. Lin- 
coln, 17 Wend. 506. 

In Faucher v. Grass, 60 Iowa, 505, the plaintiff pro- 
cured a decree enjoining the defendants from carry- 
ing on the blacksmithing business on a lot adjacent to 
his dwelling, and from this decree the defendants ap- 
pealed. Pending such appeal the shop alone was sold 
by the sheriff, and at the sale G. & H. bought the shop, 
but did not desire to have the blacksmithing busi- 
ness continued, nor did they desire to prosecute 
the appeal, or to have the same prosecuted, for 
their benefit. The lot alone being owned by one of the 
defendants, and as the present owners of the shop pro- 
posed to submit to the decree, and as the defendants 
had no longer any interest in the shop, the court re- 
fused to determine or adjudicate their rights in the 
matter, holding that the issues in the cause were dead. 
Other cases have been instanced where appeals have 
been dismissed, because, after appeal taken, the plain- 
tiffs had purchased the interest of the defendants, and 


were thus representing adverse interests, and conduct- ' 


ing the appeal on both sides in the appellate court. 
Paper Co. v. Heft,8 Wall. 333; Cleveland’v. Chamber- 
lain, 1 Black, 419. And cases have also been instanced 
where, after submission in the appellate court, the 
amount due in one of a number of causes has been 
paid, and in that cause the writ of error has been dis- 
missed. San Mateo Co. v. Railroad Co., 116 U. S. 188. 
Dakota Co. v. Glidden, 113 id. 222, was a case where the 
writ of error was dismissed because the parties settled 
and compromised their matters of difference by mak- 
ing a new agreement which extinguished the judg- 
ment appealed from. 

It is needless to cite other authorities on behalf of 
respondents, since those already cited are but types of 
others. None of them however are exactly parallel to 
the case under discussion. Thisis nocolorable appeal, 


nO Moot Case, NO case which has been compromised or 
settled, but a case where an offer has been made to the 
plaintiff by parties defendant; an offer which has been 
rejected; an offer which does not go the whole length 
of the plaintiff's demand, but an offer which falls far 
short of that; an offer which virtually confesses that 
he isright in his contention, but which seeks to head 
him off—to preclude him from attaining all he de- 
mands. 

After great consideration of the subject, the conclu- 
sion has been reached that the offer made was insuffi- 
cient, and did not therefore extinguish the plaintiff's 
ground of equitable relief. Nothingshortof that will 
answer. The plaintiff had the right to have the full 
measure of the relief he claimed, or else, by a solemn 
adjudication of a court, to know the why and the where- 
fore of the refusal which denied him redress in full of 
his demand. He had the right to make the demand 
he did, and it was out of the power of the defendants 
to prevent adjudication of the matters demanded, ex- 
cept by a concession as broad asthatdemand. Inthat 
event, and that event only, would the issues in the 
cause be dead. It would be making a precedent of 
most dangerous consequence to rule otherwise; in 
short, it would be sanctioning a colorable dismissal. 
And the special tax-bills, though void, being an appar- 
ent lien on the land, furnished ample ground for the 
relief plaintiff sought. It has frequentiy been decided 
by this court that injunction will lie to enjoin the sale 
of land for void taxes, whereby a cloud would be cast 
on the title. Bank v. City, 73 Mo. 555, and cases cited ; 
Society v. Hudson, 85 id. 82; Hays v. Dowis, 75 id. 
250. See also Harrington v. Utterback, 57 id. 519, and 
cases cited. And whatever facts furnish basis for an 
injunction in such cases, will also furnish basis for 
having the tax declared void; it being optional with a 
plaintiff which branch of equitable relief he will seek. 
And Bayha having sold the land after the commence- 
ment of the suit, and after appeal taken, it was com- 
petent for him, under the provisions of section 3671, 
to continue to prosecute the suit, and it did not abate. 
Smith v. Phelps, 74 Mo. 598. 

It has been suggested that, in any event, the plain- 
tiff’s statutory covenant, if broken at all, was broken 
upon the delivery of his deed (Walker v. Deaver, 79 Mo. 
664, and cases cited), and that there could be no re- 
covery from him by his grantee of but nominal dam- 
ages, and that, as this would leave nothing but costs 
involved, an appellate court would not entertain 
jurisdiction upon that sole ground. Granting the cor- 
rectness of this position, it only enforces the argu- 
ment that plaintiff was entitled to insist that the court 
should make such a thorough disposition of the whole 
cause as would protect him, even against nominal 
damages, or costs—as would do full arid complete jus- 
tice between the parties—before it relaxed its grasp on 
the res, and its jurisdiction of the cause. Institution 
v. Collonious, 63 Mo. 290. 

Besides, there is respectable authority for saying 
that the grantor of Jand, with warranty, has such an 
interest therein as entitles him to protect his war- 
ranty to maintain a bill to remove a cloud on the title 
of the land granted. Ely v. Wilcox, 26 Wis. 91; Ma- 
lins v. Brown, 4 N. Y. 403; Owen v. Paul, 16 Ala. 180. 
As the result of these views, it must be ruled that the 
plaintiff, notwithstanding the offer made by the de- 
fendants, was entitled to have his cause heard and de: 
termined by the Court of Appeals, and that error oc- 
curred in striking it from the docket. 

2. This brings up for determination the question 
whether, in the circumstances mentioned, the law fur- 
nishes the plaintiffs any remedy, and, if so, what that 
remedy is. As we have no appellate jurisdiction over 
the Court of Appeals, the only remedy, if remedy there 
be, is by virtue of our original jurisdiction. Section 8 
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of the amendment to the Constitution gives this court 
*“superintending control over the Courts of Appeals by 
mandamus, prohibition and certiorari.’ The provis- 
ious of this section, so far as concerns the present in- 
quiry, do not materially differ from similar provisions 
in the Constitution of 1875. Section 3, art. 6. The 
control thus given to this court over the Courts of Ap- 
peals is not limited to the single instance where a cause 
may be certified to this court under the provisions of 
section 6 of the amendment adopted in 1884. The con- 
tention that it must thus be limited cannot prevail. 
The case of Britton v. Steber, 62 Mo. 370, is cited in 
support of that contention, and it was also cited fora 
similar purpose in State v. Tracy, 94 Mo. 217, but it was 
not allowed to prevail there. 

The control granted to this court in the particulars 
mentioned is fettered by no restriction or limitation; 
it is as broad as the exigency of the case demands; and 
the same reasoning which would confine our issuance 
of a writ of mandamus, in cases like the present, to the 
single case mentioned in section 6, supra, would also 
confine our issuance of writs of prohibition and cer- 
tiorart within the same narrow limits. - There is noth- 
ing in the Constitution or its amendments to warrant 
such a limited construction. 

This view of the matter leaves open to discussion the 
question whether mandamus ought to go in the case at 
bar. There is perhaps no subject in the whole range 
of jurisprudence where the decisions of different courts, 
and frequently of the same court, are so conflicting as 
upon the subject of the writ of mandamus, as to when 
the writ shall issue. As Chancellor Kent would say, 
the law on the subject is in a state of ‘* painful vibra- 
tion.’? It is said, in a recent text-book of merit, that 
the writ ‘‘ will not lie to compel subordinate courts to 
reinstate appeals which they have dismissed.’’ High 
Extr. Rem. (2d ed.), §$ 191, 247. 

Among the cases cited are the following: 

Ex parte Newman, 14 Wall. 152, was one where the 
District Court had tried the cause and rendered judg- 
ment for $712—a cause over which it had no jurisdic- 
tion—and on appeal the Circuit Court reversed the de- 
cree and dismissed the libel, because of the Prussian 
consul’s exclusive jurisdiction; and it was held by the 


Supreme Court that mandamus would not lie to com-.- 


pel the Circuit Court to entertain jurisdiction of the 
cause on appeal. It will be observed of that case that 
the Circuit Court had acted, and that no writ of error 
or appeal lay to the Supreme Court, because the 
amount in controversy was less than $2,(C00, and this is 
so stated in the opinion. 

In the subsequent case of Ziswrance Co. v.Comstock, 16 
Wall. 258, a case arose in the District Court under the 
Bankrupt Act, and was decided by that court, and the 
amount authorized an appeal to the Supreme Court. 
The case was taken on error to the Circuit Court, but 
that court refused to hear the cause on account of lack 
of jurisdiction, and dismissed the writ, and on error 
the cause was taken to the Supreme Court, where that 
court ruled that the Circuit Court erred in not taking 
jurisdiction of the cause; that, owing to this not hav- 
ing been done, the cause could not be reviewed on er- 
ror by the Supreme Court, but that mandamus was the 
appropriate remedy to compel the Circuit Court to re- 
instate the cause, and to proceed and determine it; 
Clifford, J., who had delivered the opinion in the for- 
mer case, remarking, in substance, that the writ would 
go to compel the Circuit Court to proceed to final judg- 
ment in the cause, in order that the Supreme Court 
could exercise its power of review given by law; citing 
with approval Bradstreet’s Case, 7 Pet. 647, where, in 
similar circumstances, a like ruling was made through 
Chief Justice Marshall, the amount involved being also 
within the jurisdiction of the Supreme Court. A simi- 
lar ruling was made in Ffailroad Co. v. Wiswall, 23 
Wall. 507. 


—————e 








In Ex parte Schollenberger, 96 U. 8. 369, the Circuit 
Court in which the suit was brought, because of opin- 
ion it had no jurisdiction, quashed the process, and it 
was held that mundamus would lie to compel it to re- 
instate and hear the cause, as it had jurisdiction, 
though it had erroneously decided to the contrary. 

In Harrington v. Haller, 111 U. S. 796, the Supreme 
Court of a Territory dismissed a writ of error because 
of failure to docket the cause in time, and mandamus 
was granted on the grounds that there was no final 
judgment, and that the dismissal] of the writ was a re- 
fusal to hear and decide the cause. 

But in Ex parte Brown, 116 U.S. 401, where the Su- 
preme Court of a Territory, on a cause being removed 
there by appeal, on motion of the defendant dismissed 
the appeal, because the action was at law, and could 
only be re-examined on error, the Supreme Court held 
that it was a final adjudication, and that mandamus 
would not lie; citing, in support of the ruling, Hx 
parte Morgan, 114 U. 8. 174, where mandamus was re- 
fused to compel the Circuit Court to amend a judg- 
ment which it had rendered, and had refused, on mo- 
tion, to amend. 

In Ex parte Parker, 120 U.S. 737, the Supreme Court 
of a Territory improperly dismissed an appeal because 
it was not duly taken and perfected; but the Supreme 
Court ruled otherwise, and compelled the lower court 
to reinstate the cause, and to hear and determine the 
appeal; Matthews, J., remarking that the ‘* writ prop- 
erly lies in cases where the inferior court refuses to 
take jurisdiction where by law it ought so to do, or 
where, having obtained jurisdiction in a cause, it re- 
fuses to proceed in the due exercise thereof.’’ The case 
of State v. Wright, 4 Nev. 119, announcing that if the 
District Court improperly dismisses an appeal from a 
Justice’s Court on the ground that the notice of the 
appeal was not duly stamped, mandamus would not 
issue to compel that court to reinstate the cause, and 
try it on the merits, seems to have been overruled or 
greatly shaken by the more recent case of Water Co. 
v. Rives, 14 Nev. 431. 

In Ex parte Lowe, 20 Ala. 330, it was ruled that if an 
inferior court makes an order which is in piain viola- 
tion of the legal rights of one of the parties, and by 
virtue of such order refuses to proceed further in the 
case, mandamus will go to compel the vacation of such 
order. 

In People v. Weston, 28 Cal. 639, an appeal was dis- 
missed upon a similar ground as that decided in 4 Ne- 
vada, supra, and mandamus was denied. A like rul- 
ing was made in francisco v. /nsurance Co., 36 Cal. 
283.. 

But in Beguhl v. Swan, 39 Cal. 411, where the County 
Court, on motion of the defendant, struck a cause 
from the calendar, on the ground that it had no juris- 
diction, mandamus went to compel it to hear aud de- 
termine the cause. 

In a still later case in that State, where the Superior 
Court dismissed an appeal because of the insufficiency 
of the bond taken by the justice, it was ruled that 
that court could not give itself jurisdiction by hold- 
ing an insufficient bond sufficient, nor divest itself of 
jurisdiction by holding a sufficient bond insufficient, 
but that the order of dismissal must first be annulled 
by certiorari before mandamus could be awarded. Levy 
v. Superior Court, 66 Cal. 292. 

In New Jersey an apparent diversity of opinion on 
the subject is exhibited, but it is believed to be only 
apparent. 

In Wells v. Stackhouse, 18 N. J. Law, 355, where there 
had been delay in entering an appeal as required by 
the rules of the lower court, and in consequence of this 
dolay that court refused to allow the appeal to be en- 
tered, mandamus was denied to compel the entry of 
the appeal; the Supreme Court remarking that the 
rule was reasonable, but that, if the lower court had 
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acted contrary to or in disregard of their own rules, 
or evidently misapplied them, the result would have 
been different. In Sinnickson v. Corwine, 26 N. J. 
Law, 311, a similar ruling was made. 

But in Ferguson v. Kays, 21 N. J. Law, 431, where 
an appeal was improperly dismissed, although the 
lower court acted according to the letter of the rule, 
but not according to its spirit, mandamus was granted, 
and the ruling in Wells v. Stackhouse explained as rest- 
ing on the great delay in entering the appeal. So also 
in Freas v. Jones, 16 N. J. Law, 358, where an appeal, 
improperly dismissed, was ordered by mandamus to be 
reinstated. To the like effect are Robbins v. Bonnel, 
16 N. J. Law, 284; Adams v. Mathis, 18 id. 310. 

In Com. v. Judges, 3 Bin. 273, a writ of error lay to 
the dismissal of the appeal, and consequently it was no 
case for mandamus, so that what was there said about 
mandamus was wholly obiter. 

In Cowan v. Doddridge, 22 Grat. 458, where a Circuit 
Court struck a cause from its docket, mandamus 
issued. 

People v. Judges, 20 Wend. 658, holds that, where an 
appeal was improperly dismissed for insufficiency of 
bond, mandamus would not lie, however erroneous the 
dismissal. 

In People v. Judge mandamus weut to compel the 
reinstating of a cause, the appeal having been impro- 
perly dismissed. 27 Mich. 303. 

In Arkansas, where the Circuit Court, without any 
basis laid therefor, improperly entered an order con- 
tinuing the cause, it was contended that as the court 
had acted its action could not be reviewed except by 
writ of error; but the Supreme Court ruled otherwise, 
holding that it was an abuse of judicial discretion to 
continue the cause, and mandamus was awarded. 
Dixon v. Feild, 10 Ark. 248. 

Where a cross-bill was improperly dismissed, the 
chancellor having erred as to the proper practice in 
dismissing the cross-bill before the hearing of the 
original bill, the statute on the subject being plain and 
peremptory, mandamus was granted, to compel the set- 
ting aside of the order of dismissal, and the restora- 
tion of the cross-bill on the docket. Ea parte Thorn- 
ton, 46 Ala. 384. 

In Kentucky it has been ruled that mandamus does 
not lie where a lower court has dismissed an appeal. 
Goheen v. Myers, 18 B. Monr. 423. But in that an ap- 
peal lay from the order of dismissal of the quarter ses- 
sions, and so the remarks as to when mandamus should 
issue were not pertinent. 

The same diversity of opinion as to when the action 
of the lower courts in dismissing appeals can be cor- 
rected by mandamus is exhibited in England as in this 
country. 

These numerous citations of authorities have been 
made as showing that the rule of law is by no means 
well settled that the improper dismissal of an appeal 
cannot be remedied by mandamus. The weight of the 
authority, and certainly of reason, would seem to be 
thac if the lower court has plainly erred on a point of 
practice, either by misapprehending its own rules or a 
plain rule of law, and in consequence has dismissed an 
appeal, mandamus will lie to correct aud to remedy 
the erroneous and arbitrary exercise of its discretion, 
notwithstanding it has acted. Tapp. Mand. 14. Of 
course this line of remark is not intended to apply, 
nor can it apply, to cases like that of State v. Cowrt of 
Appeals, 87 Mo. 374, where the Court of Appeals 
affirmed the judgment, on the ground that the motion 
for judgment against a stockholder was not incorpor- 
ated in the bill of exception; for there a final judg- 
ment was rendered in the usual course of judicial pro- 
cedure, and however great error was committed 
therein, it furnished no ground for mandamus. 

There are cases where courts of last resort have no 


original jurisdiction to issue writs of mandamus to in- 
ferior courts, and can only issue such writs in the ex- 
ercise of their appellate jurisdiction, and in no other. 
This is true of the Federal courts. McJntire v. Woods, 
7 Cranch, 504; Bath Co. v. Amy, 138 Wall. 244; Gra- 
ham v. Norton, 15 id. 427; High Extr. Rem., § 29. And 
itis true also of some of the State courts (King v. 
Hampton, 3 Hayw. [Tenn.] 59; State v. Hall, 3 Cold. 
255; Cowell v. Bukelew, 14 Cal. 640; State v. Biddle, 36 
Ind. 138); but, as already shown, the Constitution has 
conferred on this court more enlarged powers, and con- 
sequently the rulings on the point in courts of other 
jurisdictions, not possessed of such ample powers, can 
have no application here. And, whatever the rulings 
of other courts may have been in respect to the issu- 
ance of writs of mandanws, the rulings of this court, 
heretofore made, establish that this court will award 
its writs of mandamus—where the St. Louis Court of 
Appeals refused to take a bond for an appeal to this 
court, on the ground that, the appeal having been 
granted, that court has no further jurisdiction of the 
cause (State v. Lewis, 71 Mo. 170); where a Circuit 
Court refused to enter judgment on a verdict, but 
granted a new trial (State v. Adams, 76 Mo. 605); where 
a trial court ordered a cause to be ‘‘dropped from the 
docket’”’ (State v. Court of Common Pleas, 73 Mo. 560); 
where a trial court determined it had no jurisdiction 
of a criminal cause, by reason of the unconstitution- 
ality of a statute, and ordered the cause transferred to 
another court (State v. Laughlin, 75 Mo. 358); to com- 
pel the judge of a trial court to enter a judgment ona 
verdict, which he had refused to receive because the 
jury by that verdict found for the defendants, but re- 
quired them to pay the costs. State v. Knight, 46 Mo. 
83. 

In Castello v. Circuit Court, 28 Mo. 274, it is said: “If 
the Circuit Court declined to go into the merits of the 
case because the party complaining had not given the 
notice required by the statute, that was a preliminary 
objection upon a point of law which this court can re- 
view upon a writ of mandamus; and, if the Circuit 
Court called for a notice which the statute did not re- 
quire, the mandamus ought to be made peremptory.”’ 
See also Miller v. Richardson, 1 Mo. 810. 

Taking the admitted facts of this cause into con- 
sideration, the duty of respondents was prescribed by 
law. Rev. St., § 3376. This duty admitted of no dis- 
cretion; at least, not of such an exercise of that dis- 
cretion as would place it beyond the ‘‘ superintending 
control” of this court. 

A peremptory writ will therefore be awarded as 
prayed. 

All concur, except Barclay, J., not voting. 


——_¢—_____— 


CONSTITUTIONAL LA W—LIBEL. 
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ALLEN Vv. PIGNEER PRESS Co. 


A statute to regulate actions for libel 1s not invalid as un- 
equal or partial legislation because its provisions apply 
only to publishers of newspapers, nor because it limits 
the recovery to actual damages. 

PPEAL from District Court, Henuepin county; 

Young, J. Action for libet by Dexter A. Allen 

against the Pioneer Press Company. Judgment for 
defendant, and plaintiff appeals. 


Miller & Young, for appellant. 
Flandreau, Squires & Cutcheon, for respondent. 


MiTrcHELL, J. The questions raised by this appeal 
involve: First, the validity, and, second, the construc- 
tion, of chapter 191, General Laws of 1887, entitled 
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“An act to regulate actions for libel.’’ The act is 
claimed to be unconstitutional on three grounds. The 
first is that the subject of the act is not expressed in 
the title, as required by section 27, article 4, of the 
Constitution. [Omitting this. ] 

The second objection to the act is that it is partial 
or class legislation, in that it gives to publishers of 
newspapers certain rights and immunities not given to 
other defendants in action for libel. It does not fol- 
low that it is unconstitutional because its provisions 
are limited to the publishers of newspapers. Laws 
public in their objects may be confined to a particular 
class of persons, if they be general in their application 
to the class to which they apply, provided the distinc- 
tion is not arbitrary, but rests upon some reason of 
public policy growing out of the condition or business 
of such class. Such distinctions are being constantly 
made, as in the case of minors, married women, com- 
mon carriers, railroad companies and the like. This 
kind of legislation is not confined, as defendant seems 
to contend, to cases involving the exercise of what is 
termed the ‘‘ police power’”’ of the State. For exam- 
ple, it may be public policy to give to laborers alien or 
other preference for the collection of their wages, not 
given to other creditors; or to give a lien to laborers 
in one business, while it would be neither practicable 
nor politic to give it to laborers in some other employ- 
ment. So long as a law applies equally to all engaged 
in that kind of business, treating them all alike, sub- 
jecting them to the same restrictions, and giving them 
the same privileges under similar conditions, there it 
is public in ifs character, and not subject to the objec- 
tion of being partial or unequal legislation, provided, 
of course, as already stated, the distinction made by it 
is based on some reason of policy, and is not purely 
arbitrary. Cooley Const. Lim. 481, et seq. The act un- 
der consideration applies alike to all publishers of 
newspapers. And in view of the nature of the busi- 
ness in which they are engaged, and the fact that 
newspapers are the channels to which the public look 
for general and important news, and that, even in the 
exercise of the greatest care and vigilance, and actu- 
ated by the best of motives, they are liable through 
honest and excusable mistake to publish what may af- 


terward prove to be false, we cannot say that it is. 


either arbitrary or without reason of public policy to 
make such provisions as are made by this act for the 
special protection of newspaper publishers when sued 
for libel. 

The third, and by far the most serious, objection 
urged against this act is that it conflicts with section 
8, article 1, of the Constitution, which provides that 
**‘every person is entitled to a certain remedy in the 
laws for all injuries or wrongs which he may receive 
on his person, property or character.” It iscontended 
that the act in question is unconstitutional for the 
reason that it deprives a person of an adequate remedy 
for injuries to his reputation, because in certain cases 
it limits his right of recovery to special damages of 
certain kinds, specified in the second section, and pro- 
hibits the recovery of general damages—that is, dam- 
ages to character or reputation—which the law pre- 
sumes, without proof, from the mere fact of the falsity 
of the publication, and hence, in such cases, if a per- 
son is unable to prove any special or pecuniary dam- 
ages, there could be no recovery at all. The question 
is not without difficulty, or free from doubt. This act 
undoubtedly assumes to introduce an important and 
radical change in the law of libel, and as legislation of 
the kind is comparatively new, judicial precedents are 
almost wanting. The parent act for the protection of 
newspaper publishers when sued for libel seems to be 
chapter 96 of 6 and 7 Victoria, known as ‘* Lord Camp- 
bell’s Act.”’ But this merely provided that the de- 
fendant might plead that the libel was published with- 





out actual malice, and without gross negligence, and 
that before the commencement of the action, or atthe 
earliest opportunity afterward, he published in such 
newspaper a full apology, and that at the same time he 
filed this plea the defendant might pay into court a 
sum of money by way of amends for the injury. This 
plea was allowed in mitigation of damages, and the 
payment into court operated as a tender. 

In Connecticut, in 1855, an act was passed which, al- 
though not so limited by its terms, was evidently de- 
signed for the protection of newspaper publishers, and 
which provided that ‘‘in every action for libel the de- 
fendant may give proof of intention, and unless the 
plaintiff shall prove malice in fact he shall recover 
nothing but his actual damages proved and specially 
alleged in the declaration.” Although very different 
in form, it will be observed that, so far as the question 
now being considered isconcerned, this statute is in 
effect much the same as ours, assuming that ‘‘ actual 
damages,’’ as defined in the second section, can be 
given a construction that will cover all special dam- 
ages. This act has been twice before the Supreme 
Court of Connecticut, first in Moore v. Stevenson, 27 
Conn. 14, and next in Hotchkiss v. Porter, 30 id. 414. 
While in both cases the construction, rather than the 
constitutionality, of the act seems to have been the 
question presented to the court, yet in passing upon 
the first they seem to have had the latter in mind, and 
succeeded in giving it a construction which in their 
opinion would be consistent with its validity. They 
seem to have had some difficulty in doing this, and it 
is very evident that the act did not commend itself 
very strongly to the favor of the judicial mind. Our 
act was copied from an act passed in Michigan in 1885, 
except that the latter expressly excepted from its 
operation publications involving a criminal charge. 
This act was recently before the Supreme Court of 
that State in the case of Fark v. Free Press, 40 N. W. 
Rep. 731, in which it was held unconstitutional on the 
very ground here urged by plaintiff. While the views 
of that learned court, and especially of the eminent 
jurist who wrote the opinion in that case, are entitled 
to very great weight, yet we think they hardly have 
the authority of a decision of the question, because it 
really was not in the case, inasmuch as the court held 
the publication involved a criminal charge, and hence 
was not within the operation of the statute. Weare 
therefore compelled to consider the question mainly 
upon principle as res integra, which it certainly is in 
this State. 

The guaranty of a certain remedy in the laws for all 
injuries to person, property or character, and other 
analogous provisions, such as those against exacting 
excessive bail, imposing excessive fines, inflicting cruel 
and inhuman punishments, and the like, inserted in 
our Bill of Rights, the equivalents of which are found 
in almost every Constitution in the United States, are 
but declaratory of general fundamental principles, 
founded in natural right and justice, and which would 
be equally the law of the land if not incorporated in 
the Constitution. There is unquestionably a limit in 
these matters, beyond which, if the Legislature should 
go, the courts could and would declare their action in- 
valid. Butinside of that limit there is, and neces- 
sarily must be, a wide range left to the judgment and 


| discretion of the Legislature, and within which the 


courts cannot set up their judgment against that of 
the legislative branch of the government. These con- 
stitutional declarations of general principles are not, 
and from the nature of the case cannot be, so certain 
and definite as to form rules for judicial decisions in 
all cases, but up to a certain point must be treated as 
guides to legislative judgment, rather than as absolute 
limitations of their power. And in determining whether 
in a given case a statute violates any of these funda- 
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mental principles incorporated in the Bill of Rights, it 
ought to be tested by the principles of natural justice, 
rather than by comparison with the rules of law, stat- 
ute or common, previously in force. Again, it must 
be remembered that what constitutes ‘‘an adequate 
remedy ,’’ or ‘‘a certain remedy” is not determined by 
any inflexible rule found in the Constitution, but is 
subject to variation and modification, as the state of 
society changes. Hence a wide latitude must, of ne- 
cessity, be given to the Legislature in determining 
both the form and the measure of the remedy for a 
wrong. 

Now, at common law the remedy allowed to a per- 
son injured by a libel was: First, special damages 
for every injury of a pecuniary nature resulting from 
the wrong, which he had to both plead and prove; 
and, second, general damages, that is, damages to his 
standing and reputation, which the law presumed 
without proof from the fact of the publication of libel 
actionable per se. Moreover, malice was the gist of 
every action for libel; either malice in fact, consisting 
of improper and unjustifiable motives, or constructive 
malice, which the law presumed without proof from 
the fact of the falsity of the publication. Evidence of 
intention, that is, of the absence of malice in fact, was 
always admissible, where the communication was privi- 
leged, in justification, and where it was not privileged, 
in mitigation, of damages. A retraction of the libel 
was also always admissible in mitigation. In effect, 
this statute but extends this rule of evidence so as to 
permit evidence of intention—good faith—coupled 
with a full retraction, not merely in mitigation of 
damages, but to prevent the recovery of general dam- 
ages, as distinguished from special damages, for inju- 
ries of a pecuniary nature. Now, in an action for li- 
bel, the object, so far at least as general damages is 
concerned, is not merely to obtain redress in the shape 
of pecuniary compensation, which is frequently but a 
secondary consideration, but also—which is usually of 
much greater importance—of vindicating the plain- 
tiff’s character by openly challenging his accusers to 
proof of their assertions, and of establishing their 
falsity, if they be false. Now, as far as vindication of 
character or reputation is concerned, it stunds to 
reason that a full and frank retraction of the false 
charge, especially if published as widely and substan- 
tially to the same readers as was the libel, is usually 
in fact a more complete redress than a judgment for 
damages. Indeed, where there has been perfect good 
faith, and an entire absence of improper motives, in 
the publication of a libel, and no special or pecuniary 
injury has resulted, an action for damages, brought 
after such a full and frank retraction and apology, is 
in a majority of cases purely speculative. 

It may be said that a retraction is not a complete 
remedy for injury to reputation, because even re- 
tracted falsehood may be repeated without the retrac- 
tion; but the same may be said of it even after the 
falsity of the charge is established by a judgment for 
damages. It is also true that a retraction is not the 
remedy in the law guaranteed by the Constitution, 
and, if the statute proposed to substitute it as a re- 
dress for pecuniary injuries, it could not be sustained. 
But if there was an entire absence of either negligence 
or improper and unjustifiable motives, but, on the 
contrary, perfect good faith on part of the publisher 
of the libel, and if he has done all that can reasonably 
be done in redressing the wrong, so far as it has 
affected a party’s character, by publishing a full retrac- 
tion, what principle of reason or natural justice is vio- 
lated by limiting the recovery of pecuniary damages 
to the pecuniary injuries which he has sustained? Or, 
if good faith can be shown in mitigation of damages, 
what constitutional provision is violated by permit- 
ting it to be proven in connection with a retraction, 


sO as to prevent altogether the recovery of money dam- 
ages for the presumed injuries to reputation which are 
not at all pecuniary in their nature, and which have 
already been redressed, as far as they can be, by the 
retraction. A court ought not to declare invalid a 
solemn act of a co-ordinate branch of the government, 
except in a very clear case, and after all the considera- 
tion that we are able to give to the subject we are un- 
able to say that the Legislature has transcended its 
constitutional powers in imposing these restrictions 
and limitations upon the legal remedy of plaintiffs in 
actions for libel, or that by so doing they have de- 
prived any one of ‘‘a certain remedy in the laws for 
injuries or wrongs received by him in his person, prop- 
erty or character,’’ within the meaning of the Consti- 
tion. We have assumed that under this act a party is 
still allowed to recover pecuniary compensation forall 
injuries pecuniary in their nature which he may have 
sustained by the libel. 

Section 2, in defining ‘‘ actual damages,”’ limits them 
to damages in respect to property, business, trade, pro- 
fession or occupation. It may be suggested that there 
may be some cases of pecuniary injury which this 
would not reach, but we are of opinion that by a liberal 
but allowable construction the definition referred to 
may be made to cover all cases of special damages; 
and if so, we ought to adopt such construction, rather 


than hold the act invalid. 
Order reversed. 


[Omitting other points.] 


DICKINSON, J. (dissenting). I am unable to concur 
in that part of this opinion presented in the third di- 
vision, holding that the statute is not in conflict with 
section 8 of article 1 of the Constitution. 


GILFILLAN, C. J., being absent during the argument, 
took no part. 





—> 


NEW YORK COURT OF APPEALS ABSTRACT. 


— 


AMENDMENT—ON REFERENCE—APPEAL—HARMLESS 
ERROR—LIMITATION OF ACTION IN FAVOR OF TRUSTEE. 
—(1) Plaintiff claimed that a portion of a fund held in 
trust for her had been loaned by the trustee on mort- 
gage security, and sued the mortgagor on account for 
the money so loaned. Pending this action she sued for 
the balance of the trust fund, alleging in her complaint 
a trust in the whole fund, but giving credit for the 
amount involved in the action against the mortgagor. 
Held, ona judgment being rendered against the mort- 
gagor for only a part of the amount alleged to have 
been loaned, which judgment the plaintiff accepted as 
conclusive, that an allowance by a referee, to whom 
the second action had been referred, of an amendment 
to plaintiff's complaint, by which a sum equal to the 
amount which she had failed to recover from the 
mortgagor was deducted from the credit which she 
had given, was proper. (2) An objection that evi- 
dence was improperly admitted will not be considered 
where the exclusion of such evidence could not have © 
changed the result. (3) In an action against defend- 
ants to recover a fund alleged to have been received 
by their testator in trust for the plaintiff, the jury 
having found the existence of the alleged trust, the 
statute of limitations cannot be set up as a defense. 
March 5, 1889. Price v. Brown. Opinion by Finch, J. 


CONTRACTS — CONSTRUCTION — EVIDENCE — COMPE- 
TENCY.—(1) Defendant agreed with plaintiff's testator 
to accept from bearer at any time within thirty days 
certain shares of stock at a certain price, the defend- 
ant to be “entitled to all dividends or extra dividends 
declared during the time.” Held, that defendant was 
not entitled to a dividend which had been previously 
declared, but which was payable during the thirty 
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days. Boardman v. Railway Co., 84 N. Y. 157; Jer- 
main v. Same, 91 id. 483, 492; Jn re Kernochan, 104 id. 
618. (2) The agreement being unambiguous, and hay- 
ing been made at defendant’s office by a broker for 
plaintiff, who was not acting as a member of the New 
York Steck Exchange, the rules of the Stock Exchange 
were inadmissible to vary the Jegal rights and liabili- 
ties of the parties. Markham v. Jaudon, 41 N. Y. 236; 
Bradley v. Wheeler, 44 id. 495; Baker v. Drake, 66 id. 
518; Cogate v. Pennsylvania Co., 21 Hun, 297, 299; 
Walls v. Bailey, 49 N. Y. 464. March 5, 1889. Hopper 
v. Sage. Opinion by Peckham, J. 


ESTOPPEL—IN PAIS—RATIFICATION.—Plaintiff, the 
holder of bonds secured by mortgage on the property 
of an elevated railroad company, objected to the con- 
duct of the trustee, who bought the property under 
foreclosure, in conveying it toa new organization, and 
sought to enforce his objections by suit against 
the trustee and the new organization, and staying 
the consummation of their scheme. Thereafter 
he withdrew his action, and agreed to join the 
new organization. Held, a ratification of the trustee’s 
acts, which precluded plaintiff from alleging them as 
a breach of trust. March 5, 1889. Butterfield v. Cow- 
ing. Opinion by Danforth, J. 


EXECUTORS AND ADMINISTRATORS—APPOINTMENT— 
RIGHTS OF NON-RESIDENT—APPEAL— FROM SURRO- 
GATE’S COURT — PRACTICE—RIGHT OF APPEAL.—(1) 
Section 2662 of the New York Code relative to the 
grant of letters of administration, provides that every 
person, being a resident of the State, who has a right 
to administration prior or equal to petitioner, must be 
cited; that the surrogate may, in his discretion, issue 
a citation to non-residents; and that where it is not 
necessary to cite any person, letters may be granted 
to petitioner upon the presentation of the petition. 
Held, that this section does not effect a repeal of the 
priority of right to letters as provided for by statute, 
and such right is not lost by residence in another State 
where the person so entitled isa citizen of the United 
State. Inre Page, 107 N. Y. 266. (2) Section 2585 of 
the New York Code provides that in the Supreme 
Court au appeal from a decree or an order of a Surro- 
gate’s Court must be heard, the judgment, or an order 
made thereupon, must be entered in the same man- 
ner, aud the effect of the judgment in respect to the 
proceedings in the Surrogate’s Court is the same as 
where an appeal is taken to the Supreme Court froma 
final judgment or an order of an inferior court. Held, 
that upon the affirmance by the Supreme Court ofa 
decree of a surrogate appointing an administrator, it 
is not necessary to enter final Judgment before an ap- 
peal may be taken, as the appeal could only terminate 
in an order. March 5, 1889. Libbey v. Mason. Opin- 
ion by Finch, J. 


FRAUD — PLEADING — EVIDENCE — SUFFICIENCY OF 
EVIDENCE—FRAUDULENT REPRESENTATIONS—NECES- 
SITY OF SPECIFIC REPRESENTATIONS.—(1) In an action 
for damages for fraud and deceit, an allegation in the 
complaint that there was a conspiracy to commit the 
fraud does not affect the ground of action, as the 
gravamen is fraud and damage, and not the conspir- 
acy; and whenever it becomes necessary to prove a 
conspiracy in order to connect defendant with the 
fraud, no averment of the conspiracy is necessary in 
the pleadings. Arthur v. Griswold, 55 N. Y. 400. (2) 
In an action against a frustee of a corporation to re- 
cover damages for fraud and deceit, the plaintiff al- 
leged a conspiracy between defendant and other trus- 
tees to form a sham corporation to defraud the public 
and plaintiff, whereby plaintiff was deceived and de- 
frauded into giving credit to the company. The evi- 
dence showed the issue of a deceiving prospectus, and 
a report by the trustees that the capital stock had 


been all paid in, and also showed that, when plaintiff 
took the notes of the corporation from a third person, 
he knew nothing of the property of the company, nor 
of the amount of capital stock, nor who the directors 
were, and had not heard of the report or the prospec- 
tus. Held, that as the plaintiff was not influenced by 
the conspiracy of false representations, he could not re- 
cover. The fraud and injury must be connected. (38) 
It is not enough to entitle plaintiff to recover that he 
took the notes believing that the company was good, 
or because the company was represented to be good, 
unless the representations are traced to defendant. 
(4) The fact that this reputation is attributable to false 
appearances put on by the corporation or individual, 
or that there wasa holding out by them, by general 
representations, that the corporation was solvent and 
responsible, will not entitle plaintiff to recover. There 
must be a specific representation shown, on which 
plaintiff relied. Peckv. Gurney, 6 H. L. 377. March 
5, 1889. Brackett v. Griswold. Opinion by Andrews, J. 


INSURANCE—ACCIDENT POLICY — CONDITIONS — EX- 
TERNAL INJURIES—VIOLENT DEATH—INHALING GAS. 
—(1) A policy of insurance indemnified the insured 
“against loss of time * * * from the happening 
of such accident and injury as shall, independently of 
all other causes, immediately and wholly disable and 
prevent him from the prosecution of any and every 
kind of business by reason of bodily injuries, * * * 
through external, violent and accidental means; orin 
the event of death occasioned by bodily injuries re- 
ceived as aforesaid,’’ provided that this insurance 
shall not extend ‘‘toany bodily injury of which there 
shall be no external and visible signs upon the body of 
theinsured; * * * nortoany death or disability 
which may have been caused by * * * inhaling of 
gas.’ Held, that the terms ‘‘external and visible 
signs’’ only applied to bodily injuries not resulting in 
death. We consider that point of construction to 
have been covered by the decision of this court in Mal- 
lory v. Insurance Co., 47 N. Y. 52. In that case the 
body of the deceased was found in a pond. The pol- 
icy was one embracing causes only where the death 
was caused by an injury received from an accident, and 
contained this clause: ‘‘Provided always that no 
claim shall be made under this policy by the insured 
in respect of any injury, unless the same shall be caused 
by some outward and visible means. * * *” QGro- 
ver, J., delivering the opinion of the court, held: ‘*The 
construction put upon the contract in the charge was 
correct. The construction was that the terms ‘out- 
ward and visible means’ applied only to injuries not 
causing death in three mouths, but to such only as en- 
titled the deceased to certain sums from the company 
during their continuance, as provided by the policy.’ 
Jn the present policy the proviso that the insurance 
shall not extend to any bodily injury of which there 
shall be no external and visible sign upon the body of 
the insured, clearly has reference to a claim made un- 
der it for the weekly indemnity. Such a provision ob- 
viously was designed as a proper precaution to guard 
the company against a liability upon a fraudulent 
claim by the insured for indemnity for bodily in- 
juries, of which the only evidence might be the word 
of the person. (2) The exception in the policy of 
deaths caused by the ‘“‘inhaling of gas’’ does not ap- 
ply to accidental death, caused by breathing while 
asleep the atmosphere of a room filled with illuminat- 
ing gas. This policy, like any other contract between 
parties, is to be construed, not merely by the letter, 
but by the spirit. We must read it in connection with 
the whole subject-matter to which it relates, and give 
to language its ordinary and natural meaning. If then 
the intention of the parties becomes manifest such in- 
tention much prevail. Now what was the case hereof 
these parties? The deceased desired tosecure a pecu- 
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niary indemnity against accidents which would dis- 
able him from the prosecution of his business, or which 
would result in his death, and in consideration of 
what he pays the company agrees to so indemnify him, 
but limits its liability to cases of pure accident, hap- 
pening through external and violent agencies, and not 
made possible by the exposure of the individual to the 
action of the elements of weather; to wars or popular 
tumults; to the dangers of certain occupations men- 
tioned; to the results of engaging in certain sports or 
adventures, or of his misconduct or unlawful act. It 
excludes injuries and death resulting from intentional 
or suicidal acts; or from voluntary and conscious and 
unnecessary exposure to perils and risks. It excludes 
injuries resulting from constitutional infirmities and 
disease in any form, and death or disabilities which 
result from medical or surgical treatment; from the 
taking of poison, and from the contact with poisonous 
substances. But in expressing its intention not to be 
liable for death from “inhaling of gas,” the company 
can only be understood to mean a voluntary and intel- 
ligent act by the insured, and not an involuntary and 
unconscious act. Read in that sense and in the light 
of the context these words must be interpreted as 
having reference to medical or surgical treatment, in 
which ex vi termini would be included the dentist’s 
work; or to asuicidal purpose. Of course the deceased 
must have, in a certain sense, inhaled gas; but in view 
of the finding that the death was caused by accidental 
means, the proper meaning of words compels, as does 
the logic of the thing, the conclusion that there was 
not that voluntary or conscious act necessarily in- 
volved in the process of inhaling. An accident is the 
happening ofan event without the aid and the design 
of the person, and which is unforeseen. The finding it- 
self defines the cause of death as the breathing of the 
atmosphere of the room full of illuminating gas. To 
inbale gas requires an act of volition on the person’s 
part before the danger is incurred. Poison may bs 
taken by mistake, or poisonous substances may be in- 
advertently touched; but whatever the motive of the 
insured, his act precedes either fact. Iagree with the 
counsel of the respondent in his suggestion that if the 
exception is to cover all cases where death is caused 
by the presence of gas, there would be no reason for 
using the word ‘‘inhale.’’ If the policy had said that 
it was not to extend to any death caused wholly or in 
part by gas, it would have expressed precisely what the 
appellant now says is meant by the present phrase, 
and there could have been no room for doubt or mis- 
take. Policies of insurance are to be liberally con- 
strued, and as in all contracts conditions are 
to be construed strictly against those for whose 
benefit they are reserved. Catlin v. Insur- 
ance Co., 1 Sum. 440. In their construction their 
words should be taken in that sense to which the ap- 
parent object and intention of the parties limit them, 
and which is to be gathered from the surrounding 
clauses and from all the parts of the instrument. Yea- 
tou v. Fry, 5 Cranch, 335; White v. Insurance Co., 15 
How. Pr. 288; Hoffman v. Insurance Co., 32 N. Y. 405. 
It is an accepted canon of interpretation that if there 
is any uncertainty as to whether given words were used 
in an enlarged or restricted sense, that construction 
should be adopted which is most beneficial to the cov- 
enantee. Doe v. Dixon, 9 East, 15; Marvin v. Stone, 
2 Cow. 806. To hold that the death of plaintiff’s intes- 
tate was caused by the inhaling of gas, within the 
meaning of this policy, would be to construe its terms 
contrary to the usual import of language, and in fact 
to hold against the finding that the death was not ac- 
cidental. (3) The gas in the atmosphere, as an exter- 
nal cause, was a violent agency within the provision 
of the policy requiring the death to be caused by ex- 
ternal and violent means. That a death is the result 





of accident or isunnatural imports an external and 
violent agency as the cause. The cases collated on the 
respondent’s brief sufficiently establish that as a prop- 
osition. Trew v. Railway Co., 7 Jur. (N. 8.) 878; Rey- 
nolds v. Insurance Co., 22 Law T. (N. 8S.) 820; Mce- 
Glinchey v. Casualty Co., 14 Atl. Rep. 13. The case of 
Hill v. Insurance Co., 22 Hun, 187, cited by appellant, 
was that of a physician’s death from drinking by mis- 
take water from a goblet in which was some poison. 
It was held, by a divided court, that the injury was 
not effected through external and violent means 
within the meaning of similar provisions of a policy. 
We cannot approve of the reasoning of the court, and 
agree with the General Term opinion in this case, that 
the rule there laid down was too strict. In McGlin- 
chey v. Casualty Co., 80 Me. 251, the Supreme Court of 
Maine held similar views of construction of an acci- 
dent policy, and rested, among other authorities, upon 
the General Term opinion in this case. March 5, 1889. 
Paul v. Travelers’ Ins. Co. Opinion by Gray, J. Ru- 
ger, C. J., and Andrews, J., not voting. 


JUDGMENT—DAYS OF GRACE—ENTRY BY STIPULA- 
TION.—In an action on an account stated, defendant, 
to stay proceedings, gave his note, payable at a certain 
bank, ona certain date, ‘‘ without grace,’”’ and stipu- 
lated that if the note was not paid according to its 
terms, the plaintiff could immediately on such default 
enter up judgment. Held, where the note was pre- 
sented for payment on the day of maturity, at the 
named bank, within the usual banking hours, and pay- 
ment was refused, that judgment entered upon the 
note shortly after banking hours, on the same day, 
was proper. The defendant says, by the law appli- 
cable to promissory notes, the maker has the whole 
day within which to pay, and therefore the plaintiff — 
should have waited until the end of it. In other words 
he says: ‘‘Although I did not perform my contract, 
you were bound to observe the law which extends the 
privilege of payment beyond bank hours, and to a dif- 
ferent place.”’ Assuming that to be so, it is only 
against an action brought upon the note that the privi- 
lege is availing. If payment of a note might still be 
made within the day, non-payment on presentment is 
a dishonor, and a notice given on that day, and imme- 
diately after that dishonor, is not too soon. Burbridge 
v. Manners, 3 Camp. 194; Corp v. McComb, 1] Johns. 
Cas. 329; Youngs v. Lee, 12 N. Y. 551. The maker, not 
paying, was in default. Here there is no action upon 
anote. There was no substitution of the notes forthe 


; account stated, or novation of any kind. Thedefend- 


ant agreed to pay at a place stated, and at a time 
stated, and as he was to pay at a bank, so the time of 
payment was necessarily limited to the hours within 
which the bank, in the due course of its usual busi- 
ness, was open to receive payment. Bank of Syracuse 
v. Hollister, 17 N. Y. 46. That was the agreement 
made by the parties, and the court cannot make an- 
other for them. The defendant, in substance, said: 
‘‘Tf you will suspend your suit until October 17th, I 
will meet you at the bank on that day, between the 
hours of 10 and 3, and there pay that portion of the 
money you require. If J do not, you can proceed in 
the action.’”’ I suppose no one would doubt that upon 
default of defendant in so doing, the plaintiffs might 
immediately, after the hour of 3, enter their judgment. 
In the actual and in the supposed case the question was 
one of forbearance. There is no greater uncertainty 
as to time of forbearance in one case than in the other, 
and it seems to me there is no more justice in imply- 
ing a different time in one case than the other. Omis- 
sion to pay at the bank was a ‘‘ default in payment,” 
and consequently a breach of the contract embodied 
in the stipulation, and the plaintiffs were relieved 
from it. March 5, 1889. Osborn v. Rogers. Opinion 
by Danforth, J. 
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MORTGAGES—FORECLOSURE—TERMS OF SALE—RATI- 
FICATION BY COURT—COMPLETION OF PURCHASE.—(1) 
Plaintiff, holding two mortgages on land, foreclosed 
the second, and himself prepared the terms of sale, 
which plainly provided that it was to be made subject 
to his prior mortgage, and that ‘‘all taxes, assess- 
ments and other incumbrances, which at the time of 
the sale are incumbrances upon said premises, will be 
allowed by the sheriff out of the purchase-money.”’ 
Held, that this clause had no reference to the prior 
mortgage, but only to other incumbrances that might 
exist. (2) The lot was sold in separate halves, the sale 
of the first half realizing much more than the amount 
of plaintiff's mortgage. There were subsequent mort- 
gages which, with plaintiff's, amounted to more than 
the proceeds of both halves. Held, that though the 
judgment did not direct a sale of sufficient of the 
property to satisfy all the incumbrances, the sale of 
the second half was irregular merely; and the mortga- 
gor making no objection, and the subsequent mortga- 
gee desiring to have the sale consummated, the court 
had the power, under the circumstances, to ratify the 
sales, and compel plaintiff, who bid in the premises, to 
complete his purchase. Wolcott v. Schenck, 23 How. 
Pr. 385; McBride v. Lewisohn, 17 Hun, 524; DeForest 
v. Farley, 62 N. Y. 628. Sales of land under foreclos- 
ure are not within the statute of frauds. Reed St. 
Frauds, § 304; Wood St. Frauds, § 261; Willets v. Van 
Alst, 26 How. Pr. 325; Hegeman vy. Johnson, 35 Barb. 
200; Miller v. Collyer, 36 id. 253; /vre Davis, 7 Daly, 
7,8; Cazet v. Hubbell, 36 N. Y. 680. March 5, 1889. 
Andrews v. O'Mahoney. Opinion by Earl, J. 


RAILROADS -— APPLICATION FOR LEAVE TO CON- 
STRUCT—CONSENT OF ABUTTING OWNERS—CONSENT OF 
COUNCIL—FILING WITH COUNTY CLERK.—(1) Under an 
act of New York, May 6, 1884 (Laws 1884, chap. 252, 
§§ 4,5), providing for the ‘construction, extension, 
maintenance and operation of street surface railroads 
* * * in cities, towns and villages,’’ several applica- 
tions may be made by a company to determine 
whether the railroad ought to be constructed and 
operated along certain streets, provided such streets 
are named in the company’s articles of association as 
being streets through which it is proposed to construct 
the railroad, and the act does not narrow it to one ap- 
plication, to which everybody interested in all streets, 
who have not consented, must be made parties. (2) 
The petition for the appointment of commissioners 
showed a list of property owners who had been applied 
to and refused to consent to the construction of the 
road in front of their premises, and also a list of the 
streets in which the person soapplied to lived, and the 
valuation in each street of the property owned by the 
persons refusing; also the total valuation of the prop- 
erty on that portion of each of the streets mentioned 
along which the company proposed to, construct its 
road; and it appeared that the refusals to consent rep- 
resented more than one-half on the total valuation. 
Held, sufficient to show that the company failed to ob- 
tain the consent of more than one-half in value of the 
property on the streets named. (3) The petition al- 
leged that the consent of the common council of the 
city was duly given July 27, 1887, for the construction 
and operation of the road. The petition was dated De- 
cember 24, 1887, and notice of its presentation was 
given January 10, 1888. Held, that as there was noth- 
ing in the act making it necessary to state that such 
consent had been filed in the county clerk’s office as a 
condition precedent to application, an objection to the 
petition because it failed to show such filing was with- 
out weight. March 5, 1889. Jn re People’s R. Co. 
Opinion per Curiam. 


SUBSCRIPTION—VOLUNTARY—WANT OF CONSIDERA- 
TION.—Where defendant’s intestate signed a subscrip- 





tion paper by which the signers agreed to pay to the 
trustees of plaintiff church the amount set opposite 
their names on condition that a certain fixed sum was 
subscribed, the fact that other persons signed such sub- 
scription on the faith of the signature of the decedent 
constituted no consideration for the promise of the 
latter as between him and the payee. And the fact 
that the trustees made efforts to secure subscriptions 
in order to fulfill the conditions upon which the lia- 
bility of the subscribers depended, but merely as in- 
viduals, and not because of any request by the dece- 
dent, constituted no consideration for his promise. It 
has sometimes been supposed that when several per- 
sons promise to contribute to a common object de- 
sired by all, the promise of each may be a good con- 
sideration for the promise of others, and this although 
the objectin view isone in which the promisors have 
no pecuniary or legal interest, and the performance of 
the promise would not in a legal sense be beneficial to 
the promisors entering into the engagement. This 
seems to have been the view of the chancellor, as ex- 
pressed in the Hamilton College Case when it was be- 
fore the Court of Errors (2 Den. 417), and dicta of the 
judges will be found to the same effect in other cases. 
Trustees v. Stetson, 5 Pick. 508; Watkins v. Kames, 9 
Cush. 537. But the doctrine of the chancellor, as we 
understand, was repudiated when the Hamilton Col- 
lege Case came before this court (1 N. Y. 581), as have 
been also the dicta in the Massachusetts case, by the 
court in that State, in the recent case of Church v. 
Kendall, 121 Mass. 528. The doctrine seems to us un- 
sound in principle. It proceeds on the assumption 
that a stranger both to the consideration and the 
promise, and whose only relation to the transaction is 
that of donee of an executory gift, may sue to enforce 
the payment of the gratuity for the reason that there 
has been a breach of contract between the several 
promisors, and a failureto carry out as between them- 
selves their mutual engagement. It is in no proper 
sense a case of mutual promises as between the plain- 
tiff and defendant. Ifany action would lie at all, it 
would be one between the promisors for breach of 
contract. In the disposition therefore of this case we 
must reject the consideration recited inthe subscrip- 
tion paper as ground for supporting the promise of 
the defendants’ intestate—the money consideration— 
because it had no basis in fact, and the mutual prom- 
ise between the subscribers, because as to their prom- 
ises there is no privity of contract between the plaintiff 
and the promisors. Some consideration must there- 
fore be found other than that expressly stated in the 
subscription paper in order to sustain the action It 
is urged that a consideration may be found in the ef- 
forts of the trustees of the plaintiff during the year, 
and the time and labor expended by them during that 
time, to secure subscriptions in order to fulfil] the con- 
dition upon which the liability of the subscribers de- 
pended. There is no doubt that labor and ser- 
vices rendered by one party at the request of another 
would constitute a good consideration for a promise 
made by the latter to the former, based on the rendi- 
tion of the service. But the plaintiff encounters the 
difficulty that there is no evidence, express or implied, 
on the face of the subscription paper, nor any evi- 
dence outside of it, that the corporation or its trus- 
tees did, or undertook todo, any thing upon the invi- 
tation or request of the subscribers. Nor is thereany 
evidence that the trustees of the plaintiff, as represen- 
tatives of the corporation, in fact did any thing in 
their corporate capacity, or otherwise than as individ- 
nals interested in promoting the general object in 
view. Leaving out of the subscription paper the 
affirmative statement of the consideration (which for 
reasons stated may be rejected), it stands as a naked 
promise of the subscribers to pay the several amounts 
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subscribed by them for the purpose of paying the mort- 


gage on the church property, upon acondition prece- 
dent limiting their liability. Neither the church nor 
the trustees promise to do any thing, nor are they re- 
quested to do any thing, nor can such a request be im- 
plied. It was held in the Hamilton College Case, 1 N. 
Y. 581, that no such reques$ could be implied from the 
terms of the subscription in that case, in which the 
ground for such an implication was, to say the least, 
as strong as in this case. It may be assumed from the 
fact that the subscriptions were to be paid to the trus- 
tees of the church for the purpose of paying the mort- 
gage that it was understood that the trustees were to 
make the payment out of the moneys received. But 
the duty to make such payment in case they accepted 
the money would arise out of their duty as trustees. 
This duty would arise upon the receipt of the money, 
although they had no antecedent knowledge of the 
subscription. They did not assume even this obliga- 
tion by the terms of the subscription, and the fact 
that the trustees applied money paid on subscriptions 
upon the mortgage debt did not constitute a conside- 
ration for the promise of the defendant’s intestate. 
Weare unable to distinguish this case in principle 
from the Hamilton College Case, 1 N. Y. 581. There 
is nothing that can be urged to sustain this subscrip- 
tion that could not with equal force have been urged 
to sustain the subscription in that case. In both the 
promise was to the trustees of the respective corpora- 
tions. In each case the defendant had paid part of his 
subscription and resisted the balance. In both part of 
the subscription had been collected and applied by the 
trustees to the purpose specified. In the Hamilton 
College Case (which in that respect is unlike the pres- 
ent one) it appeared that the trustees had incurred ex- 
pensein employing agents to procure subscriptions to 
make up the required amount, and it was shown also 
that professors had beeu employed upon the strength 
of the fund subscribed. The Hamilton College Case 
is a controlling authority in this case. It has not been 
overruled, and has been frequently cited with ap- 
proval in the courts of this and other States. The 
cases of Barnes v. Perine, 12 N. Y. 18, and Roberts y. 
Cobb, 103 id. 600, are not in conflict with the decision 
in the Hamilton College Case. There is, we suppose, 
no doubt that a subscription invalid at the time for 
want of consideration may be made valid and binding 
by a consideration arising subsequently between the 
subscribers and the church or corporation for whose 
benefit it is made. Both of the cases cited, as we un- 
derstand them, were supported on this principle. 
There was, as was held by the court in each of these 
cases, a subsequent request by the subscriber to the 
promisee to goon and render service, or incur liabili- 
ties, on the faith of the subscription, which request 
was complied with, and services were rendered or lia- 
bilities incurred pursuant thereto. It was as if the 
request was made at the very time of the subscription, 
followed by performance of the request by the prom- 
isor. Judge Allen, in his opinionin Barnes v. Perine, 
said ‘*the request and promise were to every legal effect 
simultaneous;’’ and he expressly disclaims any inten- 
tion to interfere with the decision in the Hamilton Col- 
lege Case. In the present case it was shown that indi- 
vidual trustees were active in procuring subscriptions. 
But as has been said, they acted as individuals, and 
not in their official capacity. They were deeply inter- 
ested, as was Mr. Crook, in the success of the effort to 
pay the debt on the church, and they acted in unison. 
But what the trustees did was not prompted by any 
request from Mr. Crook. They were all co-labor- 
ers in promoting a common object. March 5, 1889. 
Presbyterian Church yv. Cooper. Opinion by An- 
drews, J. 





UNITED STATES SUPREME COURT AB- 
STRACT. 

PARTNERSHIP—RIGHTS OF PARTNERS INTER SESE.— 
Plaintiff and defendant formed a partnership for the 
purchase and sale of minerals and mining lands, and 
defendant was appointed agent of the firm on a sal- 
ary. He visited the west and inspected several mines, 
including the G. C. mine, his expenses being paid by 
the firm, After his return he consulted with plaintiff 
as to the purchase of shares inthe G. C. mine, which 
required more money than the partnership had, and it 
was agreed between them that the money therefor 
should be obtained by defendant from a friend of de- 
fendant, if possible. The loan was so obtained, but it 
was agreed that in case it should not be obtained 
plaintiff would raise a sum nearly equal to one-half of 
that required forthe purchase. The shares were pur- 
chased by defendant in hisown name, which was cus- 
tomary; no property being purchased in the name of 
the firm. Held, that the purchase was made in the 
interest of the partnership, and that plaintiff was en- 
titled to half the profits after the repayment of the 
loan. One member of a partnership in a particular 
business cannot secretly engage on his own account in 
such business and keep his earnings to himself. Such 
conduct would inevitably lead to gross abuses, tempt- 
ing one partner to apply to hisown use profitable ad- 
ventures, and toturn over to the firm those which 
were failures. The law exacts good faith and fair 
dealing between partners, to the exclusion of all ar- 
rangements which could possibly affect injuriously the 
profits of the concern. Arms was not merely a part- 
ner of Kimberly; he was the agent of the firm for the 
transaction of its business, and as such was allowed a 
salary beyond the interest coming to him as partner. 
He therefore stood, in his relation to Kimberly, clothed 
in some respects with adouble trust, both of whichim- 
posed upon him the utmost good faith in his dealings, 
so that he might never sink the interest of the firm 
into that of himself alone. Whatever he may have 
obtained in disregard of such trust a court of equity 
will lay hold of and subject to the benefit of the part- 
nership. Neither by open fraud nor concealed decep- 
tion, nor by any contrivance masking his actual rela- 
tions to the firm, can a member of it, or an agent of 
it, be permitted to hold to his own use acquisitions 
made in disregard of those relations, either as partner 
oragent. In this statement of their duties we are re- 
peating doctrines of common knowledge, which will 
be found fully set forth and illustrated in approved 
treatises on partnerships and agency, and in the adju- 
dications of the courts. Thus in Mitchell v. Reed, 61 
N. Y. 123, to cite one instance, the Court of Appeals of 
New York held that one member of a partnership 
could not, during its existence, without the knowledge 
of his copartners, take arenewal of a lease for his own 
benefit, of premises leased by the firm, upon which it 
had made valuable improvements, and enhanced their 
rental value, although the term of the renewed lease did 
not begin until the termination of the partnership. 
And in giving its decision the court said: ‘‘ The rela- 
tion of partners with each other is one of trust and 
confidence. Each is general agent of the firm, and is 
bound to act in entire good faith to the other. The 
functions, rights and duties of partners in a great 
measure comprehend those both of trustees and agents, 
and the general rules of law applicable to such charac- 
ters are applicable to them. Neither partner can, in 
the business and affairs of the firm, clandestinely stip- 
ulate for a private advantage to himself. He can 
neither sell nor buy from the firm at a concealed profit 
for himself. Every advantage which he can obtain in 
the business of the firm must inure to the benefit of 
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tbefirm. These principles are elementary.’’ See Story 
Partn., §§ 174-178; Story Ag., §211. The case of Bis- 
sell v. Foss, 114 U. 8S. 252, does not seem to us to have 
any bearing on the subject under consideration. There 
the question was whether amember of a mining part- 
nership, that is, a partnership formed for the develop- 
ment and working of a mine, could acquire the shares 
of an associate without the knowledge of the other as- 
sociates, and hold-them on his own account; and the 
court held that it was lawful forhim to do so. Min- 
ing partnerships or associations, while governed by 
many rules relating to ordinary partnerships, have 
some rules peculiar to themselves. One of such rules 
is that a member may convey his interest or shares to 
another person without dissolving the partnership, 
and thus bring into it a new member without the con- 
sent of his associates; and may purchase interests in 
the same or in other mines for his own benefit with- 
out being required to account to the partnership for 
the property. Kahn y. Smelting Co., 102 U. S. 641. 
The partnership between Arms and Kimberly was not 
a mining partnership in the proper sense of that term. 
It was nota partnership for developing and working 
mines, but for the purchase and sale of minerals and 
mining lands, andin that respect was subject to the 
rules governing ordinary trading or commercial part- 
nerships. It can no more be called a mining partner- 
ship than a partuership for the purchase of the pro- 
ducts of afarm, and the lands upon which those pro- 
ducts areraised, can becalled a partnership to farm 
the lands. March 5,1889. Kimberly v. Arms. Opin- 
ion by Field, J. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


ARBITRATION AND AWARD — ASSUMPSIT—BOUND- 
ARIES.—Entering on the disputed land and erecting 
thereon a fence several rods from the line between the 
parties’ adjoining lands, designated by arbitrators, to 
whom the finding and fixing the true line was sub- 
mitted, do not constitute a breach of the agreement 
‘“*to abide by and perform the awurd,”’ for which as- 
sumpsift will lie. This precise question has been de- 
cided in New Hampshire, where it was held that en- 
tering upon the disputed land, removing the stone 
monuments erected by the arbitrators to designate 
the division line found and established by their 
award, and denying that to be the true line, did not 
constitute that to be a breach of the arbitrution bond 
conditioned ‘*‘to abide by and perform the award.”’ 
Richardson, C. J., said the words “‘abide by” did not 
mean to acquiesce in, but simply to await the award 
without revoking the submission, adding: ‘The 
award is conclusive between the parties,and the de- 
fendant may be liable in trespass for what he has 
done.’’? Shaw v. Hatch, 6 N. H. 162. A like view was 
adopted in Marshall v. Reed, 48 id. 36. Doubtless a 
revocation ofthe authority of the arbitrators before 
the award is made is a breach of such a stipulation. 
King v. Joseph, 5 Taunt. 452; Brown v. Leavitt, 26 Me. 
251. So is putting it beyond the power of the arbitra- 
tors to make an award—as the marriage of the female 
party. Charnley v. Winstanley, 5 East, 266. Or pre- 
venting one of the arbitrators from taking part in an 
award as to costs which were a part of subject re- 
ferred. Quimby v. Melvin, 35 N. H. 198. So is re- 
fusing to pay money in accordance with the award. 
Thompson v. Mitchell, 35 Me. 281; Plummer vy. Mor- 
rill, 48 id. 184. Also refusing to do any act other than 
the payment of money required by the award, such as 
transferring a piece of a vessel; and when the submis- 
sion is not under seal asswmpsit will lie. Gerry v. 
Kippes, 62 Me. 49, 51, 52. To “abide the order of the 


“newspaper article, calendar or catalogue. 





court’’ ina bastardy proceeding, said Shaw, C. J., 


means ‘‘to perform,” ‘‘ to execute,’ ‘*to conform to.” 
Hodge v. Hodgdon, 8 Cush. 294, 297. A docket entry 
under an action at law ‘‘to abide the decision’’ in a 
certain equity suit has been held to mean, not that the 
action at law should be dependent on the final deter- 
mination of the suit in equity, but that so much of 
the issue as was common to both should be decided in 
the former the same as in the latter. Hodges v. Pin- 
gree, 108 Mass. 585. The debtor’s stipulation in his 
bail-bond ‘‘ to abide, do and perform ”’ the judgment, 
‘“means,’’ said Peters, J., ‘‘to submit to; to stand to; 
or to abide. The words are in useless iteration, em- 
ployed to add force and expression to the idea con- 
veyed by the words ‘to abide.’” Hewins v. Currier, 
62 Me. 236, 239. While these illustrations show that 
these words take some shade of meaning from the 
subject-matter with which they are connected, our 
opinion is that in cases of this sort they mean in sub- 
stance that the parties will not in any wise revoke or 
prevent the making and publication of the award; 
that when made and published it shall be final; and 
that they will perform any act required by the award 
which is within the scope of the authority conferred 
on the arbitrators by the submission. The award in 
this case having been made in pursuance of the sub- 
mission, leaving nuthingto be done by either party, 
the submission and the award, like a deed of partition, 
have performed their office, and whatever controversy 
the parties may have subsequently had in relation to 
the premises, the ordinary remedies at law afford to 
each ample redress. Me. Sup. Jud. Ct., Dec. 27, 1888. 
Weeks v. Trask. Opinion by Virgin, J. 


CoPpYRIGHT--BLANK LEGAL FORMS.—A_ blank form 
of application for a license to sell liquor at retail, com- 
posed of three blanks—a ‘‘petition,’’ a ‘‘bond and 
warrant,’’ and a ‘‘justification’’—all intended to be 
filled up and filed by the applicant, is included in the 
term ‘‘ book,” and is the subject of copyright. If the 
question before me were new I might find some 
difficulty in sustaining the plaintiff's claim. The stat- 
ute however has been so liberally construed as to 
make it embrace within the term *‘ book”’ every char- 
acter of publication, whether a volume, pamphlet, 
In this con- 
struction our courts have simply followed those of 
England in their interpretation of similar language 
contained inthe English statute. The matter must be 
original and possess some possible utility. The origi- 
nality however may be of the lowest order, and the 
utility barely perceptible. Drone Copyr. 210. It has 
been repeatedly held that a book of forms is entitled 
to the protection of the stututes. The plaintiff's forms 
are original in the sense here involved. They are 
founded upon and are adapted to the requirements of 
the Pennsylvania statute of 1887, relating to the 
sale of liquors. While minor parts of each form are 
old, they are so combined with the parts drawn in 
pursuance of the statute as to make a complete form. 
To prepare such instruments requires some learning, 
and involves some literary labor; quite as much as the 
compilation of facts or figures, or extracts from books. 
Such compilations are entitled to a copyright under 
the construction given to the statute. Drone Copyr. 
208-210. The plaintiff's right’ however protects him 
only against transcribing and publishing his forms; in 
other words, against the appropriation of his work. It 
does not confer upon him a monopoly of the forms re- 
quired by the statute of 1887. Any one is at liberty to 
prepare and publish such forms, and it is immaterial 
that they may resemble his, or be substantially iden- 
tical with them, provided they are not copies. The 
requirements of the statute in thisrespect are simple, 
and all forms prepared in pursuance of them by dif- 
ferent individuals must necessarily have close resem- 
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blance to each other. U. S. Cir. Ct., KE. D. Penn., 
Nov. 24, 1888. Brightley v. Littleton. Opinion by But- 
ler, J. 

CRIMINAL LAW—FORMER JEOPARDY—INTOXICAT- 
ING L1iQUORS.—A conviction for selling a pint of liquor 
without a license is no bar to an indictment for selling 
it toa minor without the written consent of his parent 
or guardian. Mr. Justice Blackstone says: ‘‘It is to 
be observed that the pleas of autrefois acquit and 
autrefois convict must be upon a prosecution for the 
same identical act and crime.’’ 4 Bl. Com. 336. In 
Com. v. Roby, 12 Pick. 496, Chief Justice Shaw, in de- 
livering the opinion of thecourt as to what is neces- 
sary to constitute offenses charged in two indictments 
the same, said: ‘‘It must therefore appear to depend 
upon facts so combined and charged as to constitute 
the same legal offense orcrime. It is obvious there- 
fore that there may be great similarity in the facts, 
where there is a substantial legal difference in the na- 
ture of the crimes; and on the contrary, there may be 
a considerable diversity of circumstances, where the 
legal character of the offense is the same; as where 
most of the facts are identical, but by adding, with- 
drawing or changing some one fact the nature of 
the crime is changed as where one burglary is 
charged as a burglarious breaking and stealing cer- 
tain goods, and anotheras a burglarious breaking with 
an intent to steal. These are distinct offenses. King 
v. Vandercomb, 2 Leach, 716. Soon the other hand, 
where there is adiversity of circumstances, such as 
time and place—where time and place are not neces- 
sary ingredients in the crime—still the offenses are to 
be regarded as the same. In considering the identity 
of the offense, it must appear by the plea that the of- 
fense charged in both cases was the same in law and in 
fact. The plea will be vicious, if the offenses charged 
in the two indictments be perfectly distinct in point of 
law, however nearly they may be connected in fact; 
asif one is charged as accessory before the fact, and 
acquitted, this is no bar to an indictment against him 
as principal. But it is not necessary that the charge 
in the two indictments should be precisely the same. 
lt is sufficient if an acquittal from the offense charged 
in the first indictment virtually includes an acquittal 


from that set forth in the second, however 
they may differ in degree. Thus an _ acquittal 
on an indictment for murder will be a good 


bar to an indictment for manslaughter, and e con- 
verso an acquittal on an indictment for manslaugh- 
ter will be a bar to a prosecution for murder. For in 
the first instance, had the defendant been guilty, not 
of murder, but of manslaughter, he would have been 
found guilty of the latter offense upon that indict- 
ment; and in the second instance, since the defendant 
is not guilty of manslaughter, he cannot be guilty of 
manslaughter under circumstances of aggravation 
which enlarge it into murder.’’ Chitty in speaking of 
the identity of the offense necessary to sustain a plea 
of former acquittal or conviction, says: ‘As to the 
identity of the offense, if the crimes charged in the 
former and present prosecution are so distinct that 
evidence of the one will not support the other, it is in- 
consistent with reason, as it is repugnant to the rules 
of law, to say that the offenses are so far the same that 
an acquittal of the one will be a bar to the prosecution 
for the other.”’ 1 Chit. Crim. Law, 453; State v. Hall, 
50 Ark. 29; Emerson v. State, 43 id. 72; Wilson v. 
State, 24 Conn. 57; State v. Nash, 86 N. C. 650; King 
v. Vandercomb, 2 Leach, 716, 723; State v. Sias, 17 N. 
H. 558; Durham v. People, 4 Scam. 172; Guedel v. 
People, 43 T1l. 226; Freeland v. People, 16 id. 380; Fos- 
ter v. State, 39 Ala. 233; Dominick v. State, 40 id. 680; 
Hite v. State, 9 Yerg. 375; State v. Glasgow, Dud. 
(S. C.) 43; State v. Warner, 14 Ind. 572: Lewis v. State, 
1Tex. App. 3823; 1 Russ. Crimes, 831; Whart. Crim. Pl. 





(8th ed.), §§ 471, 472; 1 Bish. Crim. Law (7th ed.), 
§§ 1051-1065. In Com. v. Bubser, 14 Gray, 83, it was 
held that ‘‘an acquittal upon an indictment for a nuis- 
ance in keeping a tenement used for the unlawful sale 
of intoxicating liquors is no defense to an indictment 
for being acommon seller of intoxicating liquors at 
the same time and place.’’ Mr. Justice Hoar, in de- 
livering the opinion of the court, said: ‘*‘ The offenses 
were not identical. The gist of one offense is the 
keeping a tenement for an illegal purpose, which makes 
it a nuisance; of the other, the doing certain acts 
which constitute an offense, to the commission of 
which if igs not necessary that the defendant should 
have been the keeper of any building or tenement 
whatever. On the trial of the first indictment the 
jury would have been properly instructed to acquit 
the defendant if he did not keep the tenement de- 
scribed, however great a number of sales of intoxicat- 
ing liquors he might have made within it.” Tested 
by the authorities cited and quoted from, was appel- 
lant twice indicted for the same offense? The sale of 
ardent or spirituous liquor within and of itself is no 
offense. Whether it be criminal or not depends on 
other facts. One statute makes it an offense to sell it 
without license, and another makes it an offense to sell 
it to a minor without the consent of his parent or guar- 
dian. The objects of the two statutes are entirely dif- 
ferent. The object of the first is the enforcement of 
the law which requires licenses to be granted, and fees 
therefor to be paid, and of the other to protect the 
morals of minors, and prevent them from being led 
into intemperance. The act or circumstance which 
makes the case illegalin one case is entirely different 
from the facts which make it an offense in the other. 
Under the first statute he was guilty if he had no 
license, although he sold toa minor with the written 
consent of his parent or guardian; and under the 
other he was guilty if he soldto a minor without the 
written consent of his parent or guardian, although he 
had or had notlicense. The acts necessary to consti- 
tute the offenses are so wholly unconnected and dis- 
tinct as not to be comprehended, the one within the 
other. The essential and constituent elements of the 
same are different. A party may be guilty of one and 
innocent of the other, or guilty of both; and the ac- 
quittal of one is not an acquittal of the other. They 
are separate and distinct offenses. In holding that the 
two offenses charged against appellant are not the 
same we are not without precedents. In South Caro- 
lina two statutes were in force at the same time. One 
imposed a penalty of £50 on persons retailing liquors 
without license to persons of any description, and the 
other a penalty of $1,000 and imprisonment on those 
trading with a negro without a ticket. In State v. 
Sonnerkalb, 2 Nott & McC. 280, it was held that a per- 
son who sold liquor to anegro without a license and a 
ticket was lawfully convicted under these statutes of 
two offenses, and subject to the penalties imposed by 
both. In State v. Taylor, 2 Bailey, 49, the same court 
held that the act of buying goods of a negro, knowing 
them to be stolen, subjected the purchaser to two pun- 
ishments —one for trading with a negro without 
a ticket, and the other for receiving stolen goods. 
And it was adjudged in State v. Inness, 53 Me. 
536, that ‘‘to punish a person for keeping a 
drinking-house and tippling-shop, and also _ for 
being a common seller of intoxicating liquors, al- 
though the same illegal acts contributed to make 
up each offense, is not a violation of the law 
which forbids a prisoner to be put in jeopardy twice 
for the same offense.’’ In Com. v. Harrison, 11 Gray, 
308, it was held that a conviction for an illegal sale of 
intoxicating liquor is no bar to a subsequent charge of 
keeping open a shop for the transaction of business on 
the Lord’s day, although the business transacted was 
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the sale of liquor, for which the party had been pre- 
viously convicted. And in State v. Faulkner, 2 South. 
Rep. 539, it was held that the accused, who being in- 
trusted with cotton for a particular purpose by the 
owner, obtained money on it from a third person, by 
falsely representing himself as the owner and selling it 
to him, was lawfully indicted for embezzling the cot- 
ton and for obtaining the third person’s money under 
false pretenses, and that the conviction of the latter 
offense was no bar to a prosecution forthe other. Ac- 
cording to therule laid down by some authorities, one 
of the tests to determine the identity of offenses is, if 
the evidence of the facts alleged in the second indict- 
meut is not within itself sufficient to convict under the 
first indictment, the offenses charged in the two in- 
dictments are not the same. Tested by this rule, are 
the offenses charged in the two indictments against 
appellant the same? In Com. v. Thurlow, 24 
Pick. 374, it was held that it was necessary, in 
an indictment for selling spirituous liquors with- 
out a license, to allege that the defendant was 
not duly licensed, and on the trial it was incum- 
bent on the State to produce prima facie evidence of 
that fact. According to that case the offenses charged 
against appellant were clearly not the same. But this 
court has held that the State in such trials is not re- 
quired to prove that the accused had no license, be- 
cause if he has, it is particularly within his own 
knowledge, and within his power, to produce or prove 
it; and if he has not, it is not convenient for the State 
to prove that he was not licensed. Hopper v. State, 
19 Ark. 146; Williams v. State, 35 id. 434. Itis never- 
theless true that the sale alone does not constitute an 
offense, and in atrial for selling without a license the 
State must introduce prima facie evidence that the ac- 
cused had no license when he made the sale, or the de- 
fendant fail to prove he had. The failure of the ac- 
cused to prove he had is evidence that he had none; 
for if he had it is presumed he would have proven it. 
So that proof ofa sale of spirituous liquors to a minor, 
without the written consent of his parent or guardian, 
without other material evidence, would not be suffi- 
cient to prove asale without a license; and according 
to the rule the offenses charged against appellant 
are not the same. But reverse the order of the in- 
dictments, and suppose that the appellant has been 
convicted upon the first indictment of selling liquor to 
aminor without the written consent of his parent or 
guardian, and pleaded such conviction in bar of the 
second, would the evidence necessary to sustain the 
second indictment in-that case have been sufficient to 
procure a legal conviction on the first? Most unques- 
tionably it would not. Then they are not the same 
offenses. The evidence of the one will not support the 
- other, and ‘‘ it is,’’ in the language of Chitty, ‘‘incon- 
sistent with reason, as it is repugnant to the rules of 
law, to say that the offenses are so far the same that 
an acquittal [or conviction] of the one will be a bar to 
the prosecution for the other.’’? Ark. Sup. Ct., Jan. 12, 
1889. Ruble v. State. Opinion by Battle, J. 


Se 


CORRESPONDENCE. 
A CURIOSITY OF CONVEYANCING. 
Editor of the Albany Law Journal: 

A mortgage recently filed for record in our county 
contains the following in the granting clause: 

‘**We, Julius Scherbardt and Mina Marquardt, Hus- 
band and (future) wife, the Grantors,”’ etc. Mar- 
garet Marquardt, future wife, of said Julius Scher- 
bardt releases her dower. Julius and Mina Marquardt, 
husband and future wife, acknowledge the deed. M. 
M. is also examined separate and apart from her fu- 
ture husband.” — 


This may serve to other conveyancers as ahint how to 
deal with young men who are unmarried, but engaged. 
AKRON, O., April 1, 1889. W. 


————— eee 


THE COMMON-LAW WIFE. 





Once within a vista shady 
I espied a legal man 
Bending o’er a winsome lady, 
And ’twas thus his courtship ran: 
‘“* Though I say, at priest’s dictation, 
* With my goods I thee endow,’ 
Yet in legal contemplation 
’Tis the other way, I trow. 
True, at first the law seems partial, 
But you'll see before I’ve done, 
*Tis not so; just let me marshal 
All the reasons pro and con: 
If your relatives should leave you 
Houses, cash or precious stone, 
Stocks or gowns—I’ll not deceive you- 
These I’m forced to make my own. 
Ifyou go out teaching music, 
Or keep boarders in the house, 
Or more charitable, choose sick 
Folks to nurse, kind-hearted spouse! 
Do embroidery, plain sewing, 
Water colors, quite genteel, 
This eventuates in bestowing 
Every cent on me who kneel; 
You must follow me, my darling; 
All the children I shall own; 
Want of freedom, like a starling 
In a cage, you may bemoan; 
I am the ‘ superior person,’ 
You are subject to my will; 
If me you should look averse on, 
I my duty must fulfill 
By belaboring your shoulder, 
Till with terror you are dumb, 
With a stick of pliant alder 
Not much bigger than my thumb. 
But you’ve had a wealthy father, 
Consequently run in debt, 
And although by far I’d rather 
He should pay, I must, my pet; 
You've been prone to drink and quarrel, 
Had a ready fist and tongue, 
Got in many a scrape immoral, 
Whooped at night and door-bells rung; 
You’ve indulged in slanders very 
Reckless, and in fierce assaults; 
Cast in damage exemplary 
I must pay for all these faults. 
You may safely perpetrate a 
Forceless crime when husband's by, 
But for any thing that’s greater 
You must smart as well as I. 
Lex de minimis non curat— 
You are by the man coerced; 
But if rape or murder you're at, 
Then the law will hang you first. 
Thus although when you're a spinster 
You your own affairs may rule, 
Yet with vows pronounced in minster 
You become a. helpless fool. 
Magistrate in charge to jury 
Fairer statement could not make; 
Don’t forget in haste or fury 
Risks I run for your sweet sake. 
I petition, Angelina, 
That you shrink not from my side; 
Tell me but by word or sign a 
Counsel’s motion’s not denied. 
Seal a gracious certiorari, 
Giving me assurance fond, 
By my hearth you’ll ever tarry, 
Chose in action turned to bond.” 
Then arose that lady stately, 
Making a contemptuous sign, 
But next moment, sobbing greatly, 
Murmured, ‘* Littleton, I’m thine!” 
IRVING BROWNE. 
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NOTES. 

MHOSE who wish to learn something about the ad- 

ministration of justice on the other side of the 
Atlantic cannot do better than read Professor Bryce’s 
excellent book on America. The chapter on the State 
judiciary is especially interesting tolawyers. The dif- 
ferences between the powers of an Englishand Ameri- 
can judge are very remarkable. According to that 
learned writer, an American judge ‘is not allowed to 
charge the jury on questions of fact, but only to state 
the law. He is sometimes required to put his charge 
in writing. His power of committing for contempt of 
court is often restricted. Express rules forbid him to 
sit in causes wherein he can have any family or pecu- 
niary interest. In one Constitution his punctual at- 
tendance is enforced by the provision that if he does 
not arrive in court within half an hour of the time 
fixed for the sitting, the attorneys of the parties may 
agree on some person to act as judge and proceed forth- 
with to the trial of the cause. And in California he is 
not allowed to draw his salary till he has made an affi- 
davit that no cause that has been submitted for decis- 
ion for ninety days remains undecided in his court.” 
We learn from a note appended to this statement, that 
‘*the Californian judges are said to have contrived to 
evade this.’’ The salaries paid to State judges of the 
higher courts range from one to two thousand pounds; 
in most States they are elected by the people, and they 
hold office for a short term of years. It is therefore not 
surprising that the States fail to secure the best 
legal talent for the bench, and that it is necessary 
to impose restrictions upon the judges which 
would be thought degrading in this country.—Law 
Times. 


In an interview with a reporter of the London Daily 
News, about three years ago, Sir Charles Russell gave 
the following account of his methods of getting to 
work: ‘‘ If you ask me,”’ he told the reporter, ‘* to re- 
duce the common babit of my life to a formula, I will 
tell you that I have only four ways of preparing my 
work. First, to do one thing at a time, whether it is 
reading a brief or eating oysters, concentrating what 
faculties [am endowed with upon whatever I am do- 
ing at the moment. Secondly, when dealing with com- 
plicated facts, to arrange the narrative of events in the 
order of date—a simple rule not always acted upon, but 
which enables you to unravel the most complicated 
story, and to see the relation of one set of facts to other 
facts. My third rule is never,to trouble about authori- 
ties or case law supposed to bear on a particular ques- 
tion until I have accurately and definitely ascertained 
the precise facts. This last rule is one which the pro- 
fessional man will appreciate better, perhaps, than the 
layman. It is not only valuable—I may say this, as I 
did not invent this--but very interesting to me indi- 
vidually, as I got it from Lord Westbury, when a 
voung hand at the bar and pleading before him, I was 
plunging into citation of cases, when he very good- 
naturedly pulled me up, and said—‘ Mr. Russell, don’t 
trouble yourself with authorities until we have ascer- 
tained with precision the facts; and then we shall 
probably find that a number of authorities which seem 
to bear some relation to the question have really noth- 
ing important to do with it.’ My fourth rule is to try 
and apply the judicial faculty to your own case in or- 
der to determine what are its strong and weak points, 
and in order to settle in your own mind what is the 
real turning point in the case. This method enables 
you to discard irrelevant topics and to mass your 
strength on the point on which the case hinges.’’ Sir 
Charles has a strong Celtic face, which is clean shaven 
always, with the exception of slight whiskers that run 
down his cheeks and meet under his chin. He dresses 


neatly and in the best of taste, and he is in all things a 
thorough Irish gentleman. Perhaps no little share of 
his success is attributable to his temperate manner of 
life. He recently stated that for several years of his 
life, at a time too when he was doing the hardest pro- 
fessional work, he had come to the conclusion that he 
could get more work out of himself, and better work, 
if he abstained entirely from intoxicating drinks; and 
he added that for eight of the hardest years of his life 
he never touched any stimulant, and thought the ab- 
stention had done him good. Mr. Russell’s chambers 
are at New Court, Lincoln’s Inn, of which society he 
is a bencher.—Boston Republic. 


**Do not you think, Sir Henry James,’’ asked Lord 
Justice Bowen in the character of a modern Antonio, 
‘‘Lord Coke was like the enemy of mankind, who 
could cite Scripture for his legal purpose?’’ The 
learned counsel in arguing for the plaintiffs in The 
Mogul Steamship Company v. McGregor, last Friday, 
had read from the following passage in 3 Co. Inst. 
Ixxxv, 81, the chapter ‘‘against monopolies, pro- 
pounders and objectors”: For the word monopoly, 
dicitur, ard rod povov, i. SOLO, kai mwréowar, i. vendere; quod 
est cum unus solus aliquod genus mercaturcee universum 
vendit ut solus vendat pretium ad suum libitum statu- 
ens: hereof you may read more at large in that case 
(le case de monopolies). And the law of the realm on 
this point is grounded on the law of God, which saith, 
Non accipies loco pignoris inferiorem & superiorem mo- 
lam quia animam suam apposuit tibi (Deut. ca. 24, 
v. 6). Thou shalt not take the nether or upper mill- 
stone to pledge for he taketh a man’s life to pledge. 
The passage is taken from the addition of 1644 of the 
‘* Institutes,’’ which Coke wrote after his retirement 
from public life in 1628, and before his death in 1633. 
The version of the passage in Deuteronomy from 
which Coke quoted was the Vulgate, republished in 
1840 as ‘“‘ Biblia Sacra Sixti V. et Clementis VIII vul- 
gatee editionis, editio nova versiculis distincta.’’ The 
Vulgate—that is, the version of the Scriptures in com- 
nion use in the Christian Church—was first published 
by Pope Sixtus V. in 1589, with anathemas against the 
alteration of a single word, cheerfully incurred by 
Gregory XIV and Clement VIII (1592), with the 
sanction of the Council of Trent (1545-1563). That edi- 
tion gives the verse as quoted by Coke, and so does 
the version of the Vulgate by Rob. Stephanus pub- 
lished in 1550 and used at the recent revision. ‘‘ Biblia 
Sacra,’’ printed in London by Flesher and Robert 
Young in 1640, and translated. by Tremellius and 
Francis Junius for the Old Testament, and Beza for 
the New, gives the verse as follows: ‘‘ Ne pignori ac- 
cipito quisquam metam aut catillum; nam is vitam ac- 
ciperet.’? This version would appear better Latin than 
the other. Lord Coke’s English version closely cor- 
responds to the English Authorized Version, which is, 
‘*No man shall take the nether or the upper millstone 
to pledge: for he taketh a man’s life to pledge;’’ but 
“apposuit suam animam”’ would rather seem to mean 
he hath put a man’s life in his power. The Revised 
Version (1885) has it, ‘‘ No man shall take the mill or 
the upper millstone to pledge: for he taketh a man’s 
life to pledge,’’ which, so far as it departs from the 
Authorized Version, seems the worst version of all. 
It is difficult to believe that the great Hebrew law- 
giver could suppose that a man can take a mill with- 
out the upper millstone. The inspiration of Shakes- 
peare and Lord Justice Bowen as to the quotation of 
Scripture comes from Matthew iv, 6, in the {Gospel for 
last Sunday week, where the Spirit tempts with the 
words, ‘‘If Thou be the Son of God, cast Thyself 
down; for itis written, He shall give his angels charge 
concerning Thee ’’—a citation from Ps. xci, 11.—Law 
Journal. 
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CURRENT TOPICS. 

JHE Albany Z7imes thinks that the lawyers are 
getting more than their fair share of the offices. 

It says: ‘‘Take the professional men in the House 
of Representatives. They are thus apportioned: 
Lawyers engaged in practice, 220; professional 
politicians, 18; editors, 12; doctors, 7; ministers, 5; 
labor delegates, 2. Lawyers appear to more than 
hold their own. ‘Their success in obtaining politi- 
cal preferment is not confined to elective bodies.” 
In making up the inter-State commerce commis- 
sion, the 7%imes continues, President Cleveland “ ap- 
pointed three political lawyers, who were compe- 
tent no doubt to ‘run’ caucuses and manage con- 
ventions, but whose knowledge of practical com- 
mercial affairs was necessarily limited and imper- 
fect. With commercial law no doubt they were 
familiar, but in the words of the Chamber of Com- 
merce ‘grave commercial questions are constantly 
being brought to the attention of the commission, 
every member of which is a lawyer, and not one 
member of which is possessed of experience in 
commerce.’ In their place lawyers are useful, but 
that is no reason why they should take every thing. 
As they preponderate in Congress they might justly 
be charged with most of our public ills, and if this 
be true it is plain that the lawyers should be made 
to go. On this momentous question the opinion of 
our esteemed contemporary, the ALBANY Law Jour- 
NAL, will be welcome and will be valued.” (We 
had half a mind to pay no attention to this appeal 
because of the term of reproach which our neigh- 
bor applies to us. We have our own opinion of 
any man who speaks of us as an ‘‘esteemed con- 
temporary” or ‘‘estimable gentleman.” But the 
force of habit is our good neighbor’s excuse.) We 
think it hardly fair to speak of the inter-State com- 
merce commission as composed of ‘‘ political” law- 
yers, or to intimate that they are (just) ‘‘ fit to run 
caucuses and manage conventions.” Judge Cooley, 
as a great judge, a distinguished legal author, and 
an eminent authority on constitutional law, de- 
serves some better description than that, even if he 
has been prominent in politics or party manage- 
ment — of which we never heard an intimation un- 
tilnow. Attorney-General Schoonmaker has been 
much in politics, but is a most honorable, dignified 
and high-minded man. But as to the merits of the 
matter in regard to which the Times asks our 
(unremunerated) advice, we must say we agree 
with the Times. The lawyers are too multitudi- 
nous and prevalent, in Congress at least. It is ab- 
surd that there should be two hundred and twenty 
of them in Congress — it is one hundred and twenty 
too many. One reason for this preponderance is 
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that other men of equal mental ability generally 








cannot afford to go. Of the two hundred and 
twenty probably not half earn over $5,000 a year 
in the practice of the law, and so they lose nothing 
by going. But great merchants, manufacturers, 
miners, inventors, authors, railroad magnates, etc., 
cannot afford to go. Their private affairs need 
their personal supervision every hour. Another 
reason is that the lawyers are accustomed to and 
fond of talking. They are the most at home in 
thinking on their feet. Not always are they the 
cleverest debaters or the greatest orators, especially 
in England, where Chatham, Fox, Pitt, Burke, 
Sheridan, Gladstone, Disraeli, Bright and others 
have quite eclipsed the mere lawyers, who can only 
offset Brougham, Romilly, Erskine and a few others, 
all however fainter lights. Another reason is that 
in this country politics is the study mainly of the 
lawyers, and not. of the gentlemen (so-called) as in 
England. The south had a great advantage over 
the north before the war in having kept her law- 
yers in Congress so long that they had grown into 
statesmen. <A lawyer who goes to Congress fora 
term or two is not and does not become a states- 
man. He has not breadth or forecast or candor 
enough. He is too technical and content with the 
advantage of the moment. He knows his political 
tenure is brief, so he spouts a few speeches (or 
doesn’t spout them), prints them in the Record (so 
disguised that the hearer would not recognize them), 
sends them home to his constituents, and imagines 
himself a statesman. Our Congress ought to rep- 
resent more vocations, and to be more permanent 
in its personnel. As to the appointment of lawyers 
to most of the cabinet offices, we think it absurd. 
Lawyers are notoriously poor men of business. 
Why they should persistently be put in charge of 
the treasury, the army, the navy, the post-office and 
the interior, we cannot imagine, unless it is because 
they are willing to work for low wages for the sake 
of political glory or the opportunity to promote 
party measures. It is our sincere belief that if 
there were only half as many lawyers in Congress 
public business would be much more promptly de- 
spatched, and debates would be much less personal, 
tedious and useless. We have felt ourselves called 
on to say a good many hard things of the press, 
but in spite of that we should be glad to see more 
than twelve editors in Congress. We move to 
strike off fifty lawyers and substitute fifty editors. 
We would not increase the number of doctors, for 
it would introduce ‘discord. As to ‘‘ ministers ”— 
well, we think clergymen and women would better 
keep out of Congress, and care for our souls and 
our babies. We do not however object to their 
voice in politics at home. 


‘The Juridical Review, a journal of legal and 
political science,” is a new quarterly published at 
Edinburgh. The current number is varied and in- 
teresting, containing among other leading articles a 
good history of ‘‘ Codification in the United States,” 
by Mr. David Dudley Field. There is a very en- 
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tertaining review of ‘‘ Circuit Journeys by the late 
Lord Cockburn.” A good portrait of John Inglis, 
lord justice general of Scotland, is the frontispiece. 
Especially commendable is the article on ‘‘ Munici- 
pal Socialism in Scotland,” by the American, Albert 
Shaw, in which Glasgow is exhibited as a model 
-town in many respects, and among others in the 
novel schemes of having illuminating and heating 
gas and common lodging-houses and baths fur- 
nished by the city. But strange to say, the same 
town does not approve of free libraries. 


That is a singular state of the law which toler- 
ates the Legislature in commuting a capital sen- 
tence. It seems constitutional in Connecticut. A 
young man there having murdered his wife and 
been duly convicted and sentenced to death, his 
pretty sister, engaged to be married, and unwilling 
to allow her future husband the fling of reproach- 
ing her with having had a brother hanged, lobbies 
with the tender-hearted and soft-headed legislators, 
and coaxes them to commute the sentence to im- 
prisonment for life, on the ground that ‘‘ you know 
the poor fellow was not in his right mind.” It 
seems the hanging and not the murder is the 
disgrace in this young woman’s opinion. But the 
governor like a sensible man vetoes the bill. The 
Senate pass it over the veto, unable to withstand 
the pressure, but the House emboldened by num- 
bers refuse to do so. There is one thing left for 
the young woman—she can refuse to marry her 
man. She is just encouraging him to kill her. 


The frequency with which new trials are granted 
in the west and south on account of improper re- 
marks of counsel to the jury is becoming absurd 
and laughable. The latest instance is in Galveston, 
etc., R. Co. v. Kutay, Texas Supreme Court, Febru- 
ary 12, 1889. Plaintiffs’ counsel in addressing the 
jury said: ‘*These powerful railroad corporations 
will not do justice to any one unless compelled to 
do it. If they were to kill your horse to-day they 
would not pay you any thing for it, but they would 
tell you to sue and go to the court for your money, 
and then they would fight you with all their power. 
They will take any advantage of you they can, no 
matter how just your case. Now TI hope you will 
make them pay the last cent you can in this case 
for killing their mother.” Held improper remarks, 
and as the jury found for the full amount sued for 
the presumption is that they were unduly influ- 
enced thereby. We have made considerable collec- 
tions of such cases in notes in 56 Am. Rep. 814; 58 
id. 648. See also 36 ALB. Law Jour. 219; 85 id. 
204, 262, 303; 34 id. 386; 28 id. 184, 363. This is 
really a crying evil. Unless substantial injustice 
has apparently been done it is unjust to send par- 
ties back for a new trial simply because counsel, 
unmindful of the example of George Washington, 
have ‘‘slopped over.” It is underrating the com- 
mon sense of juries to suppose that they need to be 
reminded of such notorious facts as counsel alluded 


to in the case cited above. The probability is that 
those words of counsel did not enhance the dam- 
ages one cent, and in this State, and probably 
nearly everywhere in the eastern and middle States, 
would have passed without exception or rebuke. 
The most absurd thing about this particular phase 
of the doctrine is that unless such statements are 
objected to at the time no harm is done; and if ob- 
jected to, and the judge tells the jury not to mind 
them, the harm with which the objection impreg- 
nates them fs cured! Was there ever another so 
fantastical idea entertained outside an insane asy- 
lum? This new trial business is getting to be a 
nuisance, and it will soon recoil on the heads of 
the profession. 


We are now beginning to receive ‘‘ booms” in 
the newspapers for various candidates for the va- 
cant place on the Supreme Court bench. It might 
be well to open a department headed: ‘‘ Candi- 
dates reccived for Review.” So far, we should re- 
cord Judge Cooley, Judge Gresham, Judge Brewer 
of Kansas, and Mr. Henry Hitchcock of St. Louis, 
We shall not put any of these gentlemen under an 
onerous sense of obligation by preferring his claims. 
If Judge Cooley were considerably younger we 
should appoint him in preference to all the rest put 
together. But they are all good men, and all very 
fit for the place. The appointment probably ought 
to be made from west of the Mississippi. We are 
quite surprised that Ohio has not claimed it, but 
depend upon it she is only sleeping, and just as 
soon as Murat rides down all his senatorial foes 
he will attend to this little matter. 





NOTHS OF CASES. 





N Carson v. Dunham, Massachusetts Supreme Ju- 
dicial Court, March 5, 1889, it was held that 
the Massachusetts courts will not enjoin a citizen 
of that State from prosecuting a suit in a State 
court of South Carolina to foreclose a mortgage of 
land situated there, by reason of the fact that the 
Supreme Court of that State, as indicated by pre- 
vious rulings in the case, entertains views of the 
law which governs the rights of the parties differ- 
ing from those held by the Supreme Court of the 
United States, as indicated by its previous rulings 
in the case. The court, Morton, C. J., said: ‘‘ This 
court has without doubt the power to restrain a 
citizen of this Commonwealth, who is personally 
within its jurisdiction, from prosecuting a suit in 
the courts of a sister State or a foreign country, 
where justice and equity require it. Dehon v. 
Foster, 4 Allen, 545; Cunningham v. Butler, 142 
Mass. 47. * * * This court, in the exercise of 
its judicial discretion, will not restrain the prosecu- 
tion of such a suit unless a clear equity is made out, 
requiring the interposition of the court to prevent 
a manifest wrong and injustice, or a clear waiver of 
our laws which should govern the rights of the par- 
ties, \* * * It. As the stair inference: fromigie 
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evidence in this case that Dunham desires to try 
his rights in the State court of South Carolina be- 
cause he supposes the decision will be favorable to 
him; and it is equally plain that Mrs, Carson is 
anxious to try her rights in the Supreme Court of 
the United States or in this court, for the reason 
that she expects a decision in her favor. But it 
does not appear that the transfer to Dunham was 
merely colorable. The justice of this court who 
heard the case has found that Dunham ‘became the 
absolute owner of said bond and mortgage.’ This 
being so, it is immaterial what his motives were for 
purchasing it. He had the right to enforce it in 
any competent tribunal. The Supreme Court of 
the United States has held that even if the assign- 
ment to Dunham was colorable it furnishes no 
ground for removing the case to the Circuit Court 
of the United States, and intimates that it is for 
the State court to decide whether this fact fur- 
nished any defense in the suit pending before it. 
Carson v. Dunham, 121 U. 8. 421; Society v. Ford, 
114 id. 685; Oakley v. Goodnow, 118 id. 45. * * * 
The law gives the parties a choice of tribunals. 
Why is not Dunham’s right to choose the South 
Carolina court as great as the right of Mrs. Carson 
to choose the United States court, or the courts of 
this Commonwealth. Reduced to its elements, the 
argument of the plaintiff is that we should interfere 
because there is danger that the Supreme Court of 
South Carolina will not rightly and justly decide 
the rights of the parties. We cannot yield to such 
an argument without a violation of every principle 
of inter-State comity. As we have said, the gen- 
eral rule of comity is that the court first acquiring 
jurisdiction shall retain it. In our judgment it 
would be indefensible for the courts of this Com- 
monwealth to restrain the prosecution of a suit 


pending in the court of a sister State, which has: 


jurisdiction of the subject-matter and of the par- 
ties, upon the ground that the decision of that 
court may differ from our own opinion, or from the 
decisions of other courts of equal authority. All 
the facts presented to us can be and are presented 
in the case pending in South Carolina, and it is pre- 
sumed that the Supreme Court of that State will 
decide the case according to the law and the right.” 


In Re Joy; Purday v. Johnson, Chan. Div., 60 
L. T. Rep. (N. 8.) 175, a legacy of ‘£1,000 was be- 
queathed to a clergyman for the benefit of the 
“Society for Suppressing Cruelty by United Prayer,” 
and for accomplishing its purposes and objects.” 
The so-called society had been originated by the 
testatrix herself in. 1876, and had at various times 
had some thousands of members. The society had 
no rules, but the members were required to buy a 
card at the cost of twopence, and to use a prayer 
which was printed on the card. The testatrix 
caused the cards to be printed at her own cost, and 
received the money for the cards, but published no 
accounts. Held, (1) that if at the death of the tes- 
tatrix the society had ceased to exist, the legacy 


lapsed unless the gift was for charity; (2) that the 
evidence showing that the testatrix was in truth 
the society itself, at her death the society came to 
an end; (3) that the legacy was rather for the im- 
provement of the persons praying privately for the 
objects stated under the name of the society than 
for the suppression of cruelty to animals by ordi- 
nary means, which was not a purpose of general 
utility; and therefore the legacy lapsed and fell 
into the residue. Chitty, J., said: ‘‘So far as I 
know, no case has ever been presented to the court 
which has the main features of this case. * * * 
The testatrix was in point of law the seller of the 
card. She caused it to be printed at her own ex- 
pense, and it is plain, upon the evidence, that on 
the sale of these cards she received a certain sum of 
money, which, taking one thing and another, was 
about sufficient to recoup her the expenses of print- 
ing and distributing the cards, including the post- 
age where postage was required. No accurate ac- 
counts were ever kept by her. There is one ac- 
count book which covers a short period of time, 
about 1876, I think. The testatrix, I am satisfied, 
would never have thought of appropriating to her 
own purposes a surplus, if any surplus there was, of 
this small fund; but in point of law it was her 
money, and when I have read the rest of the rules 
it will be apparent that I am right in the statement 
Tam now making, that she was under no liability 
to account to any of the persons who purchased the 
cards, The next rule is to use the prayer. Of 
course in a society of this kind there could be no 
other than a moral obligation; in other words, 
what lawyers call an imperfect obligation. It was 
left to the good sense of the purchasers of the card 
to use the prayer or not; but there is no rule as to 
the prayer to be used, except that it is to be used. 
There is no rule as to the manner, the time, the 
place, the circumstances, and there is nothing on 
the face of the rule, nor in the rest of the evidence, 
to show that the rule meant (and it could have been 
perfectly expressed) that the prayer should be a 
public prayer. As far as I can see, the intention 
was that each individual should use the prayer, or 
that it should be used in an ordinary, private way 
in the family circle. The other and third rule is 
not fit to be called arule. It is only an expression 
of hope, for she says: ‘I left it to your free and 
honorable obligation to do as I hope you will do.’ 
I will read the rule: ‘It is hoped that each member 
will use his or her influence in gaining additional 
members, in circulating pamphlets, articles and 
leaflets, so as to disseminate facts relative to vivi- 
section and all other cruelty.’ It seems to me that 
that cannot be described fairly as an object of the 
so-called society. The lady had some leaflets 
printed again at her own expense and circulated 
among the persons who bought the cards, who in 
their turn were to circulate the leaflets. The money 
which was received from the leaflets was her money. 
She was not bound to account for that any more 
than she was for the money received from the sale 
of the cards. So also during the years 1880 and 
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1883 she at her own expense caused to be printed 
and published two pamphlets which are called 
‘The Ashley Grove Annual,’ which were distributed 
in a similar manner; the profits, if there were prof- 
its, were entirely her own. The accounts which 
she did keep were only for a short period, and for 
her private satisfaction. She was under no lia- 
bility to keep accounts. Then the enrollment of 
members is spoken of, both in a notice on the title 
page of the Annual for 1883 and in Mr. Chud- 
leigh’s affidavit. It was rather a grandiose term to 
apply to such a matter as this. The lady appears 
to have kept a book in which, when and as she 
thought proper, she wrote down the names of the 
persons who bought the cards. That was called 
enrollment, but there was no rule for enrollment. 
The book was the lady’s own book, and it was per- 
fectly optional on her part whether she wrote down 
the names or not. Then in this book appear in the 
handwriting of the testatrix—I cannot tell when 
written, but I presume every thing was perfectly 
regular —- against the names of some of the pur- 
chasers of the cards, the words ‘local secretaries.’ 
I am told that there were officers of this society. 
There were secretaries, but again solely the creation 
of this lady; and I think they were ncither more 
nor less than her agents, responsible to nobody but 
to her. She, as Mr. Chudleigh in his letter, writ- 
ten after the lady’s death in 1886, states, was sec- 
retary, president and treasurer, and he says that 
she received and answered all letters that were re- 
quired, and defrayed all expenses out of her own 
purse, and that is a very correct description of the 
result of the evidence. The so-called society was 
founded, managed and maintained by the testa- 
trix alone. The testatrix fell ill sometime before 
her death, and the result was that the affairs of this 
so-called society were no longer carried on. For 
the purpose of the transaction of the affairs of the 
so-called society, it is plain to my mind _ that its af- 
fairs ceased to be transacted when the lady fell ill. 
The society had no place of meeting; nor any rules 
as to meeting. Such affairs as were called the af- 
fairs of the society that were transacted, were, ac- 
cording to the evidence, transacted by the lady 
herself in her drawing-room, or in some other con- 
venient room in her house. If it be, as it appears 
by this evidence, that there was no bond of union 
between the persons who bought the card, and that 
there was nothing sufficient really to constitute a 
society, there was no such association as would 
make it proper for me to suppose that there was a 
society in any other sense than in a mere name. I 
think that the testatrix herself was the society. It 
seems to me very much like a case of this kind. 
By the law a man may carry on his affairs, or a por- 
tion of his affairs, under any name he chooses; a 
man may carry on the business of a wine merchant, 
and he may call himself the Pure Wine Society, or 
some such name; but that after all it is his own 
business. I should be prepared to declare that in 
such circumstances as these if a man made a be- 
quest to the Pure Wine Society he would be only 


making a gift to himself, which would fail be- 
cause, of course, he could not himself take under 
his own bequest. But if it should be thought that 
this curious concern was a society J think its exist- 
ence terminated, if not when the testatrix fell ill, 
at any rate when she died, and so I think that 
prima facie the gift has lapsed. That is to say, I 
think it has lapsed so far as concerns the first ques- 
tion, namely, that it was a gift in trust for a soci- 
ety. But Mr. Byrne, who has argued the case with 
great ability, then raised a point that on the face of 
the testatrix’s will and codicils there are general 
purposes indicated, and that those purposes are 
charitable. With a considerable amount of inge- 
nuity he turns the argument with regard to the gift 
being in trust for the particular society to his own 
advantage by saying that as there was no society, 
and the testatrix must have known it, it follows 
that she could not have intended to make.a gift to 
herself, or to the thing which she was aware did 
not exist, but she must be considered to have made 
a general gift for charitable purposes. To put it as 
Mr. Byrne put it, it was a gift in trust to carry on 
her own good work. As to that, the first answer ap- 
pears to me to be that it was not so; that it wasa gift 
for the purposes of this society, and that the gift is 
circumscribed and limited to the society itself. Iam 
not prepared to accede to Mr. Byrne’s argument as 
to the purposes disclosed being charitable purposes. 
That may be, but it is a question of some consider- 
able nicety, and possibly does not arise. But as I 
stated, the opinion I have formed with reference to 
this point is that the trust is for the benefit of the 
‘Society for the Suppression of Cruelty by United 
Prayer.’ Now it is said by Mr. Byrne that a soci- 
ety for suppressing cruelty to animals is a charity, 
or a charitable society, and a gift for the purpose 
of suppressing cruelty to animals is a good, charita- 
ble gift. With that I do not in any sense quarrel, 
but this is not a gift for the suppression of cruelty 
to animals generally. The object is to suppress it 
by united prayer. What I mean by this is that you 
cannot cut the sentence into two parts, and say 
there were two objects. There is one object, and 
one object only, and that is by united prayer to 
suppress cruelty to animdls. Then I have to in- 
quire what the meaning of ‘united prayer’ here is. 
I turn to the rules of the society, upon which I 
have made some observations already, in anticipa- 
tion of this point. It was not by public prayer. 
It was by what the lady termed ‘united prayer,’ 
which means prayer of the description I have al- 
ready stated — private prayer — and it is clear that 
if the purpose is a mere improvement of the indi- 
vidual by private prayer that is not a purpose of 
public or general utility within the statute, or 
within the analogy in the statute of Elizabeth. 
That, I understand, to be the opinion expressed by 
Wickens, V. C., in the case of Cor v. Mallow. In 
one sense of course the improvement of the individ- 
ual results in the improvement of the community, 
and the more the individual members of the com- 
munity can be improved by prayer, or by any other 
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means, the greater must be the general improve- 
ment, Though it may result in public benefit, and 
be a matter of public utility, it is clearly to my 
mind not within the statute, as I have said, or 
within the analogy of the statute. Now the case 
that was relied upon on this particular argument 
was the well-known case of University of London v. 
Yarrow, 1 De G. & J. 72. There it was considered 
by the lord chancellor —and indeed I consider it 
settled law now —that a gift (I am not using the 
exact expressions, but I am sufficiently stating 
them) for the purpose of establishing an hospital 
for animals useful to man is a good charitable gift, 
and if the establishment was by means of deliver- 
ing public lectures against cruelty to animals, or in 
other words, preserving them, or tending to pre- 
serve the animals, that would be a good charity. 
But I think that the substance of this case is that 
it was to be by means of the improvement of the 
individual that the lady desired that the objects 
which she had in view should be accomplished. 
The result is that I think this is not a good charita- 
ble gift. Of course this point, as I have said, does 
not arise if I am, as I think I am, right on the first 
question. If it was a gift to a society which has 
failed during the life-time of the testatrix, then the 
court does not fasten hold of the fund as devoted 
to charitable purposes and apply the doctrine of 
cy-prés, the case being a different one where there 
is a charitable institution existing at the date of 
the death, or when the will comes into operation, 
and which subsequently fails.” 








THE RIGHTS OF DEBTORS. 


HE value of customs does not lie in their singular- 
ity, but in the principles around which they clus- 
ter. These come to us through experience and reflec- 
tion; their ultimate justification is the common good. 
History is full of customs which have grown from the 
misconception of principles or from the application of 
superior force. It isa custom in the Roman Church to 
honor virginity—in some Kastern beliefs to regard the 
virgin asunfit for heaven. Both customs are time- 
honored, each has given rise to a set of popular moral 
prejudices, but neither grew out of a principle that 
could bear the light of experience or reflection. 

It is much the same with the status of debtors. 
Their treatment has been uniformly severe since the 
earliest times; not even the Christian religion could 
break their chains. Aud a set of moral ideas has 
grown out of this treatment by which the non-pay- 
ment of debts has come to be regarded as a stain upon 
character. 

But we propose to show that nowhere can a princi- 
ple be found that would justify this ancient serfdom. 
It rests solely upon custom. The barbarous maxim of 
Might that the vanquished shall become the slave has 
fastened its fangs into the law even down to the pres- 
ent day. 

Much could be said upon the moral and economical 
aspects of this subject, sufficient, as we think, to 
change the law governing debtors, even if that law 
had been based upon ancient principles instead of an- 
cient customs. But we shall only try to make it clear 
that the status of the debtor is inconsistent with the 
well-established principles of law and equity. And 





let us see first what our law, the common law of Eng- 
land, has to say in regard to certain contracts. 

It has been held by our highest courts that upon 
whatever consideration made, contracts which go to 
the total restraint of trade, such as obligate a man to 
pursue his occupation or exercise his trade, are void. 
Such contracts areinjurious to the public, and ope- 
rate oppressively upon one party without being bene- 
ficial to the other. Therule is that agreements which 
in this necessary operation upon the action of the par- 
ties to them, tend to restrain their mutual rivalry and 
competition, and thus to result in the disadvantage of 
the public, are against the principles of sound public 
policy and are void. This is elementary law, aud no 
court would hesitate to declare void any contract by 
which, beyond very narrow limits, any person should 
undertake to do that which would deprive the public 
of his intellectual or physical abilities. 

Let us apply this to the case of the insolvent debtor. 
A judgment, which is the creditor’s ammunition to 
sturt with, the courts have declared to be the highest 
form of contract. By it the debtor, in effect, says to 
his creditor: ‘‘I owe you this amount of money, and 
you have from me a standing order toselect from my 
present possessions, and if they shall not suffice, then 
from those which I may hereafter acquire, whatever 
you may need to cancel this debt; and if necessary, 
you can deprive me from time to time of all my prop- 
erty, and disable me entirely from pursuing any busi- 
ness occupation.” Certainly principles which are ap- 
plicable to all coutracts should be applicable to this. 
Aud yet we meet the inconsistency that the law ac- 
complishes by the machinery of a judgment, the high- 
est form of contract, that whichis in hostility to the 
established principles of law. It compels the debtor 
to abstain from all trade or business until all his debts 
shall have been paid; for we need not stop to show 
that no trade or business can be carried on subject to 
the constant inroads of the sheriff. Those too the 
law commands the debtor to pay,and at the same time 
deprives him of the means of doing so, running coun- 
ter to another ancient principle that he who asks 
equity must do equity. 

This treatment of the debtor, in such hostility to 
the spirit of law, has outlived most other evils of the 
kind, because its results have not been brought so 
vividly before the public. The debtor seldom falls 
into a state of physical destitution. Without this it is 
difficult to make the public listen to the cry of those 
who suffer, in other ways, the grossest wrongs. 

There is indeed a distinction between the essential 
elements of acontract, and the remedies by which it 
is euforced. Courts have indulged in very nice refine- 
ments to determine whether the remedy is not in fact 
a part of the contract, and eminent authorities have 
held that by implication the remedy is incorporated 
into the contract. Andso we would not stand alone 
in this position. But this sort of reasoning has no 
application to the present matter, for whether the 
evil is in the substance of the contract or in the rem- 
edy, the law indorses, in the form of a judgment and 
execution, the very principles which it rejects ina 
simple contract. 

But more in harmony with this ancient principle is 
the later and less trammelled conception of business 
transactions which has been slowly working itself into 
the law. Itis to regard business lifeas a venture, and 
only the fund ventured as subject to creditor’s lien. 
This conception was faintly outlined in the earliest in- 
solvent laws, which were made applicable only to 
traders. Why should the creditor be deprived of his 
remedial rigots of imprisonment, or of taking the 
debtor’s property, in the case of the trader, and not in 
that of the non-trader? The books intimate without 
any very clear basis of principle, that it is because of 
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the greater ventures taken by the former. Practically 
the latter ventured nothing. Inaway his returns were 
sure and his profits limited,and hence when he en- 
tered into a contract all the results and circumstances 
could be substantially seen, and there was less excuse 
for failure in hiscase than in that of the trader. It 
was only where the spirit of venture controlled where 
all men acted as a sort of agency for that fiction called 
the Business World, and obtained their profits through 
the entire machinery of trade, thus serving the whole, 
even in misfortune, that it was thought best to pro- 
tect the disabled. But this was only a partial applica- 
tion of the principle which seemed dimly discernible, 
and soon insolvent laws were made applicable to all 
alike. This conception of a debtor’s responsibility is 
clearly established in the history of business corpora- 
tions. These were more free from the incubus of cus- 
tom, and enlightened principles were more readily ap- 
plied. 

Generally in these corporations when a stockholder 
has paid up the full amount of stock for which he sub- 
scribed, he is no longer liable for the debts of the com- 
pany. The paid-up stock constitutes a fund with 
which the corporation shall make a venture, and if un- 
fortunate the fund alone must bear the loss. This 
would seem to be the realization of the true concep- 
tion of business life. All men expect profits from 
dealing with their fellows. They know therisks attend- 
ant upon commercial enterprises, and they are not 
justified in expecting that though a fellow-debtor’s 
inability to pay, he shall becomea slave. The world 
is a vast storehouse of energy. The whole genius of 
man is constantly operating upon Nature to wrest 
from her as much as possible, and in this warfare no 
helpful agency should be extinguished nor any indi- 
vidual crippled, Every business man is an agent in 
the great work, and when he has done his_ best, re 
sponsibility to the rest of the world should cease. And 
it will not be fanciful to apply to this matter the prin- 
ciplesof insurance. Men of larger resources always 
buy to the best advantage. ‘The seller regards them as 
a safe risk, and is accordingly satisfied with smaller 
profits. But in dealing with men of less financial 
strength, such as are more likely to meet disaster, 
greater profits are exacted. These profits are the pre- 
mium paid forthe risk. On the principles of insur- 
ance therefore the man who has paid the premiums de- 
manded for insurance should receive protection when 
chance has brought upon him the calamity against 
which he wasinsured. This would not indeed restore 
to him the property he has lost, but it would at least 
serve to protect himfrom an intolerable slavery. Let 
the business world carry its own risks. It has noright 
to expect profits and returns beyond the fund which 
the debtor hus entered. 

It might be said that this logic proves too much; 
that it would return all of the debtor’s property from 
the creditor’s claims. We answer,that following the 
established principles of law, such would not be the 
case. A distinction must be made between the fund 
which a debtor has in esse or in posse when the debt 
Was contracted, and that which he afterward acquires 
independently of such debt. 

It is an ancient principle that one who parts with 
value has an equitable claim upon a fund which takes 
precedence over the general claim of a prior creditor 
who has parted with no new consideration. Substan- 
tially in accordance with this principle the law seeks 
to give a person a lien upon that fund which he has 
aided to create. It gives the mechanic a lien for work 
performed or materials furnished. It gives a ware- 
houseman, aliveryman, a hotel-keeper, liens. It gives 
the vendor a lien for the purchase-price, and it recog- 
nizes this claim for the purchase-price, even in the 
case of those few articles which are exempt from levy 


and sale under an execution. And it appears that 
upon this principle it gives the creditors of a firm a 
claim upon the partnership property prior to that of 
individual creditors. Equitably, the law says, a 
debtor’s property belongs to those who helped to cre- 
ate itto the extent of their respective claims. And 
the old principle of estoppel would lead us in effect to 
the same result. 

Virtually when a debt is incurred the debtor says to 
the creditor: “I have acertain amount of property. I 
shall hold it in trust for you until this debt is paid.” 
Indeed the earliest credits were extended upon an act- 
ual pledge, and so we have a solid groundwork for 
this implied transaction. Upon this statement the 
creditor relies, and it would be contrary to the most 
common principles of equity to permit such debtor 
afterward to assert that this property is his own to dis- 
pose of as he pleases. 

But neither of these principles applies toa new fund 
with which the old creditor has had no connection. 
He did not aid in its creation, and he parted with no 
value in reliance upon it; for it would be absurd to 
say that any sane man extends credit to a debtor, re- 
lving wholly or in part upon the property which that 
debtor may possess at some time, after he has once 
failed. 

Our contention therefore is, that apart from all 
fraud or breach of faith, property acquired by a debtor 
after he has become insolvent and answered the de- 
mands of creditors as far as possible, should be ex- 
empt from all claims whicb arose before the insol- 
vency. Andthe debtor should not be obliged to go 
through any form of discharge. 'To be branded a bank- 
rupt upon the court records, or to undergo the expense 
of such a course, would be a wrong done him, if our 
theory of the law is correct. His exemption from the 
inroads of the sheriff is based upon principle, and not 
upon humanity. The creditor who undertakes to en- 
force his claims in such a case should do so at his risk, 
and the @ebtor should only be required to prove an 
honest insolvency since the debt was contracted. It 
is not English customs, but English law, that we 
should respect. The treatment of insolvent debtors is 
only a barbarous custom; thereis no principle of law 
or morals at its base. And we are only asking for in- 
dividuals and partnerships that which corporations 
have long enjoyed. 

And even if our theory is not logically correct, we 
shall stillclaim that by the scheme we suggest the 
creditor will be more certain of his debt than under 
the present system. Those who have had any expe- 
rience in business life know that an honest, or even 
able, man who has met with reverses can always count 
upon the assistance of the better class of his creditors. 
But this is prevented by the determination of certain 
grasping men to strip him of every thing the law gives | 
them. Under such circumstances those who would 
aid are averse to doing so, because it would simply be 
taking their own funds to pay other creditors. And 
so time passes, business friends drift into other chan- 
nels, and the unfortunate debtor is left to suffer from 
a species of decay that paralyzes all energy. What 
hope have creditcrs now from such a one? 

Or if the debtor does not thus go out of busines en- 
tirely, he engages in it through the name of another 
or agent, a title which in such u case expresses about 
all there is of weakness, trickery and general dry rot 
inthe world. Does the creditor ever expect his pay 
from such adebtor? Under the system here advo- 
cated honesty has achance, and creditors would reap 
the benefit. 

Of course Congress has powerto make such a sys- 
tem general, but it does not appear necessary to await 
its action. The Supreme Court of the United States 
has held that a State law absolving a debtor from the 


THE ALBANY LAW JOURNAL. 


O11 





payment of a debt would be valid in the State as to 
contracts entered into after the law had been passed, 
but invalid as to other coutracts, aud as to all con- 
tracts with citizens of another State; but the same 
court has held thata State may enact laws affecting 
the remedy, which will be valid everywhere, and not 
void as impairing the obligation of contracts. Such 
are exemption laws—statutes of limitation—all of 
which affect only the remedy by which a contract is 
enforced. 

It has long been held that logically a creditor has no 
lien upon the debtor’s property as a result of the debt, 
and there is no universal principle of law that every 
part of the property of a debtor isliable to be seized 
for the payment of a judgment against him. Any 
change which the policy of the Legislature may make, 
which shall leave a substantial remedy, does not touch 
the obligation of contracts. Judge Story says: *‘ No 
one will doubt that the State Legislature may vary 
the nature and extent of remedies, so always that some 
substantial remedy remains.”’ 

We have tried to sbow that the creditor has an 
equitable claim upon the fund which he aided to pro- 
duce, or upon which he relied in giving credit to the 
debtor. This fund isthe only substantial means by 
which the creditor can get his pay. All others are 
evasive myths, and there can be no doubt that the 
Legislature would keep well within the constitutional 
prohibition in confining the creditor’s remedies to this 
fund. 

In harmony with the liberal thought of the day, and 
with the acknowledged principles of law, the time is 
not far off when every business man may distinctly 
mark out the fund which he ventures, beyond which no 
creditor shall invade his property. And it will be a 
great step in this direction when the Legislature 
draws the line at that fund which the debtor possesses 


when misfortune overtakes him. 
W. G. MAXWELL. 
AMSTERDAM, N. Y. 
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MICHIGAN SUPREME COURT, FEB, 20, 1889. 


—_——— 


PEOPLE V. SOULE. 


Act No. 313 of Public Acts of Michigan of 1887, section 2, pro- 
vides that retail dealers include all persons who sell 
liquors by the drink, and in quantities of three gallons or 
less, or one dozen quart bottles or less, at any one time, to 
any person or persons. Held, that a club which distrib- 
utes liquors among its members, receiving pay for them 
as they are distributed by the glass, the proceeds going 
into the treasury of the club,to be used in purchasing 
other liquors or in paying expenses, is taxable as a retail 
dealer. 


XCEPTIONS (before judgment) from Superior 

Court of Grand Rapids; Burlingame, J. Infor- 

mation against George Soule for violation of Act No. 
313, Public Acts of 1887. 


W. J. Stuart, Prosecuting Attorney (Stewart, Knap- 
pen & Van Arman, of counsel), for People. 


Eggleston & McBride, for defendant. 


Morssz, J. Therespondent was informed against in 
the Superior Court of Grand Rapids for engaging in 
the business of selling at retail spirituous, malt, 
brewed, fermented, and vinous liquors without first 
having paid to the county treasurer the tax provided 
by law therefor, and without having received from the 
county treasurer, and posted up in the place of busi- 
ness, atax-receipt; the said Soule not being a drug- 
gist, etc. Hewastriedand convicted of the offense 





charged, and this case comes to this court for review 
on exceptions. 

The facts admitted in the case, and upon which con- 
viction was had, are as follows: ‘*On March 5, 1888, 
the ‘New Era Club of Grand Rapids,’ was duly incor- 
porated pursuant to Act No. 22 of the Public Acts of 
1883 of this State, and during the month of Septem- 
ber, 1888, the said club occupied rooms in a building 
at No. 341 South Division street, in said city, for club 
purposes; that the rooms were leased by the club at a 
rent of $35 per month; that respondent was a mem- 
ber of the club, and its treasurer and manager, in the 
employ of the club; that, among the provisions kept 
by the club for its members was liquor—spirituous, 
malt, brewed, fermented and vinous—which the re- 
spondent as such employee purchased for the club out 
of the club funds, on the order of the club, aud kept 
in said club-room for the club, and that he as such em- 
ployee, dispensed said liquors to members of the club 
as they called for it, by the glass, the members paying 
for the same five cents for a glass of beer or a poor 
cigar, and ten cents fora glass of other liquor ora good 
cigar, and the motrey so received was by him placed in 
the treasury of the club, and used by the club to pay 
itscurrent expenses and replenish the stock of the 
club, and that members claimed and exercised the 
right—as they were permitted by the rules of the club 
—to bring with them to the club-room friends who 
were not members, and to buy from the club stock, 
and give to such friends any of said! liquors by the 
glass, to be drank in the club-rooms, and that respond- 
ent, as employee of the club, dispensed such liquors on 
demand; and that such disposition of liquors and 
cigars was carried on throughout the whole month of 
September, 1888; and that neither said club, any of its 
members, nor said respondent paid the tax prescribed 
by law for engaging in the business of selling at retail 
spirituous, malt, brewed, fermented or vinous liquors, 
nor were any of them druggists, nor was said place 
where said club was held a drug store.”’ 

The Superior Court judge instructed the jury that a 
club like this, although legally organized under the 
laws of this State, engaged in part in purchasing 
liquors in quantity for the use of the club, and having 
it dispensed to its members by aservant of the club, 
they paying for it as they receive it, is as much legally 
bound to pay the tax and exhibit the receipt as isa 
retail dealer in such liquors; that the purchase of 
liquors by aclub, and selling it out to its members at 


retail, for the usual prices paid therefor in saloons and 


bars, or the vending of such liquors to members to be 
presented to friends of members by way of treats, 
constitutes engaging in the business of selling at retail 
such liquors, for which the club is obliged to pay the 
tax and obtain and exhibit the receipt; and that if the 
club was engaged in the business as aforesaid, without 
having paid said tax, thenits servants, agents and em- 
ployees engaged as such in said business, if they have 
not paid the tax, are equally liable with their principal 
therefor; and further as follows: ‘‘ Under this in- 
struction, if you find that respondent, acting as the 
treasurer of this club, at the time charged in the in- 
formation kept in his possession the liquors of theclub 
and sold such liquors out to the members at retail, and 
that such club and respondent did not pay the tax re- 
quired by law to be paid by persons engaged in selling 
such liquors at retail, and were not druggists, then the 
respondent would be guilty of the offense charged.’’ 

The counsel for the respondent contend—First, that 
the club is not liable for the tax; second, if the clubis 
obliged under the law to pay the tax, the respondent 
cannot be held under the evidence as principal. 

The element of bad faith in the organization of this 
club, which has been made to play an important part 
in the disposition of the main question involved here, 
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by some of the courts, seems to be eliminated from 
this record. 

The question is fairly raised whether a club properly 
organized and in good faith, under Act No. 22 of the 
Public Acts of 1883, can distribute liquors among its 
members, receiving pay for such liquors as they are 
distributed by the glass, the proceeds to go into the 
treasury of the club, to be used in purchasing other 
liquors or in paying expenses, without being liable 
under thelaws of this State to pay a retail tax for sell- 
ing such liquors. There is a diversity of opinion 
among the authorities on this question. 

Before examining the same,it seems to us to be 
proper to examine the policy of our present laws on the 
subject of the sale of intoxicating liquors. In 1875 the 
Legislature repealed the prohibitory law, which had 
been on trial for twenty years, and adopted in its stead 
the principle of restriction and taxation of the liquor 
traffic. This method of dealing with the sale of liquors 
has prevailed upto the present time. 

The club wag formed in March, 1888, while the local 
option law, since declared inoperative by this court, 
was upon the statute books, and apparently liable to 
enforcement. It cannot however in the light of this 
record be said that this club was organized for the ex- 
press purpose of evading this law, nor is it to be con- 
sidered in the determination of this case. The local 
option law was never in force fora moment in Kent 
county, and no election was held or called under 
that act. The tax law was in full force and effect at 
the time of the organization of this club, and at the 
time of the sales of liquor complained of in this prose- 
cution. The law provides for the payment ofa tax by 
retail dealers in liquors, and a retail dealer is defined 
as follows: ‘ Retail dealers of spirituous or intoxicat- 
ing liquors, and brewed, malt and fermented liquors, 
shall be held and deemed to include all persons who 
sell any of such liquors by the drink, and in quantities 
of three gallons or less, or one dozen quart bot- 
tles or less, at any one time, to any person or 
persons.” Sec. 2, Act No. 313, Pub. Acts 1887. Upon 
the ‘‘ business of selling’’ liquors at retail the tax is 
fixed at $500 per annum. 
gaged inthe business of selling liquors without the 
payment of the tax in fullare deemed to be guilty ofa 
misdemeanor, and upon conviction shall be pun- 
ished by afine of not more than $200 and costs of 
prosecution, or by imprisonment in the county jail not 
less than ten days or more than ninety days, or both 
such fine and imprisonment, in the discretion of the 
court. Sec. 7, Act No. 313, Pub. Acts 1887. This pro- 
vision of the law was not aimed at saloons or public 
bars alone, but it is further provided in the act that 
‘‘all saloons, restaurants, bars in taverns or elsewhere, 
and all other places, except drug stores, where any of 
the liquors mentioned in this act are sold or kept for 
sale, either at wholesale or retail, shall be closed on 
the first day of the week,’ etc. Sec. 17, Act No. 313, 
Pub. Acts 1887. 

It must be held, I think, that the liquors purchased 
and kept by this club were, before they were dealt out 
to the members, the property of the corporation. 
When the liquor was passed by the agent of the corpo- 
ration, the respondent in this vase, over to the indi- 
vidual member, it became his property, and was a sale 
to him, as he paid for it when it was delivered to him. 
He could then do with it as he pleased—-drink it him- 
self, give itto a friend to drink, or throwit away. Be- 
ing sold within the quantity prescribed by statute, it 
was a sale by retail, and the corporation or its agent 
making a business of it, the sales constitute the ** busi- 
ness of selling’’ by retail. The law includes all per- 
sons, and the places of sale prohibited without the 
payment of the tax are not limited. It reaches a club 
house or a private house as well as a saloon or tavern. 


Any person or persons en-, 


The object of the law is to tax the business wherever 
found or by whom carried on. 

We are cited to some cases which are supposed to 
support the contention of respondent, which we will 
now notice. ‘he Supreme Court of Massachusetts has 
twice passed upon similar organizations. In the first 
case ‘‘several members formed a club, of which the 
defendant was a member. They advanced a certain 
sum of money each, which was put into a common 
fund. The defendant was chosen agent of the club, 
and under instructions of the club purchased liquors 
and refreshments for the club. The fund was taken 
by the defendant and invested for them, and acertain 
number of checks of the amount of five cents each 
were delivered to each member of the club to the ex- 
tent of the money advanced by each. These checks 
were transferable only toother members of the club. 
Upon presentation of the checks by any member to 
the defendant, he would deliver to that member 
liquor of the club to the amount of the checks pre- 
sented.’ Upon ‘‘distributing’’ the liquor in this 
manner it was calculated that the liquor would so far 
overrun the amount to be delivered upon the checks 
as to leave in undelivered liquor about twenty-five per 
cent of the original cost. This the defendant had for 
his services and the use of his room for the club. The 
court held that ‘‘if the liquorsreally belonged to the 
club, and had been previously purchased by them, or 
on their account, of some person other than the de- 
fendant, and if he merely kept the liquors for them, 
and to be divided among them according to a previ- 
ously arranged system, these facts would not justify 
the jury in finding that he kept and maintained a nui- 
sance within the meaning of the statute,’’? which de- 
clared that the keeping and maintaining of a tene- 
ment used forthe illegal keeping and illegal sale of 
liquors should be punished as common nuisance. ‘On 
the other hand, if the whole arrangement were a mere 
evasion, and the substance of the transaction were a 
lending of the money to the defendant, that he might 
buy intoxicating liquors, to be afterward sold and 
charged to the associates, or if he was authorized to 
sell, or did sell, or keep any of the liquors with intent 
to sell, to any persons not members of the club, he 
might well be convicted.’’? Com. v. Smith, 102 Mass. 
144. 

This decision was apparently grounded upon the 
theory that in the case, as first supposed, there would 
be no sale of the liquor, but simply a distribution of 
the common property equally among the members of 
the association or corporation club. This is not the 
case at bar. There is no equal distribution of com- 
mon property hereamong the members of the club, 
but asale by the club to the individual member with- 
out any reference to his share in the common fund, or 
the stock of liquors owned in common by the club. 

In the case of Com. v. Pomphret, 137 Mass. 564, the 
club was organized on a similar basis with the one con- 
sidered in 102 Mass., except that instead of distribut- 
ing to each member, in the first place, checks repre- 
senting the full value of his share in the common 
stock, asteward, who was paid for his services, kept 
checks for sale; each member, upon joining the club, 
paid an admission fee of $1, and received a card certi- 
fying his membership. J’he money thus obtained was 
used in buying liquors. The steward furnished the 
checks, each representing five cents, to individual 
members, in such numbers as were called for, and re- 
ceived pay for them, at five cents each. The steward 
was complained against for keeping intoxicating 
liquors with intent unlawfully to sell the same, and was 
convicted in the trial court. The Supreme Court held 
that the law had not undertaken to prohibit the drink- 
ing or buying of intoxicating liquor, or the distribu- 
tion of itin severalty among persous who owned 1t in 
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common; and that if two or more persons unite in 
buying intoxicating liquor, and then distribute it 
among themselves, they do not violate the statute, and 
the intent with which they do this is immaterial. The 
court assumed ‘‘that the liquors were owned in com- 
mon by the members, that they were furnished only 
to members, and that they were kept by the defend- 
ant as one of the members and as steward of the asso- 
ciation,’’ and granted a new trial. It does not appear 
that either of the clubs in those cases was incorpo- 
rated. 

In Club v. Dwyer, 11 Lea, 452, the club was incorpo- 
rated under the laws of that State for literary and so- 
cial purposes. In the charter of the club it was pro- 
vided that ‘‘the general welfare of society, and not in- 
dividual profit,” was the object of the association; 
““and hence the members are not stockholders, in the 
legal sense of the term, and no dividends or profits 
shall be divided among the members.” The initiation 
fee was $50, and the monthly dues $3. The club was 
used as ahome, except for lodgings, and some of its 
members spent much of their time there every day. 
No one but members of the club had‘admission to the 
same, save friends of members living and residing out- 
side of Shelby county, in which the club was situated. 
One ofits leading features was musical entertainments 
by amateurs, at which the daughters and lady friends 
of the members participated. Periodicals and leading 
newspapers were taken and kept in the reading-room, 
and a general library of books. Among other things, 
the club kept asmall stock of liquors, wines and cigars, 
which were dispensed to the members at a price fixed 
by a governing committee; not with a view however 
of making any profit, which was expressly forbidden 
by the charter, but simply for the accommodation and 
convenience of its members. The money paid for re- 
freshments was reinvested by the secretary of the 
club in like refreshments used and consumed by its 
members. The liquors and refreshments were in the 
charge and custody of an officer and servants of the 
club, who attended to wait on its members. The court 
found that the object of the sale of the liquors was not 
for the purposes of profit, but merely for the purpose 
of covering the outlay in the purchase thereof by the 
corporation, and the expense attending upon the keep- 
ing and serving thereof at the club house. The club 
was held not liable to pay a tax as a retail dealer in 
liquors on the ground that the liquors were not kept 
for sale to the public or as a traffic, being purchased 
out of the common fund, and kept for the exclusive 
use of the members of the club, and not sold for or at 
a profit. It was determined that the mode of “ sale,” 
as it is termed, to the members, at a rate fixed by the 
governing committee of the club, is only in fact an 
equitable and convenient mode of distributing refresh- 
ments to its members, which are provided by the club 
for them exclusively; and it was squarely held that 
such a club had the right to purchase and keep liquors 
at itsclub-rooms for the use of its members, and to dis- 
tribute it among them in any method it might deem 
proper, and to raise funds for the purpose of replen- 
ishing by assessments upon its members; and further, 


_ that the mode adopted by the Tennessee club of the 


‘*form of asale’’ alone to its members, of such a quan- 
tity for so much money, could be nothing more than a 
mode adopted of assessing each member in proportion 
to the amount he consumed. Not satisfied however 
with this reason for its decision, the court reviewed 
the statutes of Tennessee on the subject, and held, 
from its construction of the same, that the Legisla- 
ture did not intend to impose atax as retail dealers 
upon clubs organized and conducted as was this club 
in question in this case. 

In Seim v. State, 55 Md. 566, the Court of Appeals in 
that State held that the license laws for the sale of 


liquors did not apply to social clubs. In this case the 
corporation was known as the ‘‘ Concordia,” and the 
persons arrested for violation of a ‘‘Sunday law’”’ 
were the president, secretary and treasurer of the cor- 
poration. The statute provided that no person should 
‘*sell, dispose of or barter * * * any spirituous or 
fermented liquors, cordials, lager beer, wine, cider or 
any other goods, wares or merchandise whatsoever,’’ 
on the Sabbath day, commonly called ‘‘Sunday,”’ nor 
should any dealer in any of the articles give away the 
same on that day, under a penalty. Seim and the 
others were indicted under three counts—one charg- 
ing them with “selling beer,’’ one with ‘‘ disposing of’’ 
beer to one Springer on Sunday,and the last count 
with ‘‘giving away ”’ beer as ‘‘licensed dealer.’’ The 
third count was abandoned on the trial. The ‘‘Con- 
cordia’’ was incorporated underthe general incorpo- 
ration law of the State. By its charter the society was 
‘“dedicated to the intellectual, moral and social im- 
provement of its members, the refinement of their 
tastes, and the development of good feeling among 
them.” It is to “transact no business of any kind 
whatsoever for the purpose of making any profit, di- 
rectly or indirectly, for itself or its members. Its 
sources of income were set forth to be: (1) Money 
loaned to build club house by its active members; (2) 
entrance fee of $10 for each new member; (8) annual 
fee of $30 for each member; (4) money paid by mem- 
bers for what refreshments and liquors they get at the 
club house; (5) such additional assessments, fines and 
penalties as may be imposed upon the members. 
These moueys are expended in—First, paying current 
expenses of the corporation; second, if there is any 
balance, in paying the interest on the loan of money 
to build club house. Liquors are bought by the cor- 
poration and kept in the club house, in the charge ofa 
steward, an employee of the corparation. The mem- 
bers of the club, and no other persons, can get what 
liquors they want on any day, Sundays included, by 
calling for them, and paying a price fixed by the cor- 
poration. This price is fixed and paid, not for profit, 
but to cover the outlay for liquors, and the expense of 
keeping and serving them at the club house. The sale 
to Springer, who wasa member of the club, of a glass 
of beer, for which he paid five cents, the price fixed, 
and which he then and there drank, was proven on the 
day charged in the indictment. The court held, as be- 
fore said, that the license law of the State had never 
been construed as applicable to social clubs, for the 
reason that such a transaction as above described is 
not a sale within the meaning of the license laws. That 
the society was not an ordinary corporation, but avol- 
untary association or club, united for social purposes. 
Each member must be elected, and each is joint owner 
of the property and assets, and entitled to the privi- 
leges of the society as long as he remains a member. 
Among these privileges is that of partaking of the 
provisions and refreshments provided for the use of 
the members. These are not sold to him by the cor- 
poration, but furnished to him by the steward, upon 
his paying into the common fund what is equivalent 
to the cost of the article furnished; and what isso paid 
is expended in keeping up the supply for the use of 
the members. Such atransaction is not a barter or 
sale in the way of trade.” 

There is also an English case on this subject. Graff v. 
Evans, L. R., 8 Q. B. Div. 373. The question was submit- 
ted whether the ** Grosvenor Club ”’ was liable under an 
act providing that ‘‘no person shall sell or expose for 
sale by retail any intoxicating liquors without being 
duly licensed to sell the same.’’ The club was a bona 
fide one, properly constituted. The objects were *‘‘so- 
cial intercourse, mutual and moral improvement, 
aided by lectures and rational recreation.’? One object 
was also to keep the members away from the public 
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house. The members could obtain food and refresh- 
ments in the club, and wine and spirits, on payment. 
The produce of such sales went into the funds of the 
club. Theclub had no license to sell. A member of 
the club was shown on a certain day to have pur- 
chased a bottle of whisky and a bottle of pale ale, for 
which he paid. The bar-man wrapped the bottles up 
in a paper, and the member ‘‘ carried them away out of 
the club openly and without concealment.’’ It was 
also shown that liquor to the value of £200 was sold an- 
nually to the members for consumption ‘‘ off the prem- 
ises,’’ and that there was a profit on the sales to the 
amount of thirty-three per cent on the original cost. 
The court held that the member buying the liquor was 
an owner of the property together with all the other 
members of theclub. Any member was entitled to 
obtain the goods on payment of the price. ‘A sale in- 
volves the elements of a bargain. There was no bar- 
gain here, nor any contract with Graff [the bar-man] 
with respect to the goods. Foster[the member who 
purchased the liquor] was acting upon hisrights as a 
member of the club, not by reason of any new con- 
tract, but under his old contract of association, by 
which he subscribed a sum to the funds of the club, 
and became entitled to have ale and whisky supplied 
to him as a member at acertain price. * * * There 
was no contract between two persons, because Foster 
was vendor as wellas buyer. Taking the transaction 
to bea purchase by Foster of all the other members’ 
shares in the goods, Foster was as much a co-owner as 
the vendor. I think it was atransfer of aspecial prop- 
erty in the goods, which was not a sale within the 
meaning of the statute.” 

On the other hand, the selling or distributing of 
liquors by similarclubs, or through their agency, has 
been held by other courts to be in violation of stat- 
utes prohibiting the sale of liquor. State v. Mercer, 32 
Iowa, 405, 407; State v. Lockyear, 95 N. C. 6383; Martin 
v. Stute, 59 Ala. 35; Rickart v. State, V9 Ill. 85; Mar- 
mont v. State, 48 Ind. 21. 

In State v. Lockyear, supra, the *‘ Capital Club” was 
organized and carried on almost identically the same 
as the corporation in Club v. Dwyer, 11 Lea, 4652. 
Liquors were delivered in the same way, and procured 
and paid for, both by the club and its members, 
upon almost precisely the same plan. It was held to 
be a sale, and that all the elements of an executed 
contract were present. ‘‘ The corporate body, a legal 
entity, and the owner of the liquor, through its ser- 
vant, the defendant, delivers it to the purchaser at his 
call, and receives a fixed compensation in money there- 
for. The property in the goods passes and vestsin the 
purchaser, and the money paid is received for and be- 
comes the property of the club. Can there be any 
doubt that a corporation may make contracts and deal 
with acorporator precisely as with a stranger, and 
valid obligations, capable of enforcement, be thus 
formed between the parties?’’ The sale was held to 
be within, and in violation of, the local option act of 
that State; the county in which this club was located 
having adopted prohibition under said act. 

In Marmont v. State, supra, Chief Justice Buskirk in 
his opinion says: ‘“‘As the keg of beer, when pur- 
chased, belonged to the society, the question arises 
whether the society, by its agent, could make a valid 
sale of such beer to the persons composing such so- 
ciety. We know of no principle of law which pre- 
vents it.” It was therefore held a sale within the 
meuning of the prohibitory statute. 

I shall not quote further from the cases which sup- 
port the position that the corporation in the case at 
_ bar was selling liquor at retail within the meaning of 
the statute. It appears to be’a simple and unanswer- 
able proposition that the liquor was in the first place 
owned by the corporation as corporate property, the 


same as any person might own it; that when it was 
delivered to a member of the corporation for money 
paid to the corporation or its agent, and going into its 
funds, it was asale tothat member the same as if it 
had passed to a stranger to the corporation in the 
same way, and theliquor by such sale then becomes 
the absolute property of the member, the same asif he 
had purchased it in a saloon, or at any other place 
where it is sold. 

The reasoning which I have given on the cases cited 
by which such a transaction is held to be a sale, seems 
to me to be unsound, strained and sophistical. In 
only one case, to-wit, Com. v. Smith, 102 Mass. 144, 
is there to my mind even the semblance of good rea- 
soning. Butin that case the association was not in- 
corporated, and the persons uniting together each put 
in an equal amount of money in the first place, and 
were given an equal number of checks to represent 
their share in the liquors, which they could take upon 
presentation of their checks. This transaction was 
quite plausibly denominated a distribution of the 
liquors, and notasale. But that case was not the one 
here before us, as heretofore shown. 

Counsel for respondents admit that under section 24 
of the liquor law (Pub. Acts 1887, p. 458) Soule, as 
clerk, agent or servant of the ‘‘ New Era Club,’’ would 
under the proof in this case, be liable as principal un- 
der the statute, but they insist that he should have 
been informed against as such agent, clerk or servant. 
We do not think so. The respondent is found ata 
place of business, engaged in the sale of liquor at re- 
tail, without having paid the tax. In his defense he 
shows that heisso selling as agent, clerk or servant of 
a corporation which has not paid the tax or complied 
with the statute. By hisown showing, under section 
24, he makes himself liable as a principal, and the in- 
formation is good against him as laid. 

The conviction was proper, and the court below is 
directed to proceed to judgment thereon. 

The other justices concurred. 
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CONSTITUTIONAL LAW — LIBEL — NEWSPA- 
PERS—RETRACTION—ACTUAL DAMAGES. 


MICHIGAN SUPREME COURT, NOV. 28, 1888. 


PARK v. DETROIT FREE PREssS Co. 

Laws of Michigan, 1885, page 354, section 3, provide that, in 
suits brought for the publication of libels in any newspa- 
per, only such actual damages as may be proved can be 
recovered, if it appear that the publication was made in 
good faith, and didnot involve a criminal charge, and was 
due to mistake, and that a retraction was published, etc. 
Held, unconstitutional. 


James H. Pound, for appellant. 
Black, Moran, Wilkins & Gray, for appellee. 


CAMPBELY, J. Plaintiff sued defendant for publish- 
ing a libel against him to the effect that he had been. 
the day before, which was June 23, 1888, arrested and 
brought before one of the justices in Detroit on a 
charge of bastardy, and on his plea of not guilty was. 
released on his personal recognizance to appear on 
June 29 for his preliminary examination. To this 
cause of action defendant pleaded the general issue, 
with notice of special defense, to the effect that one of 
its reporters, who was a prudent and skillful person, 
obtained the information in good faith from the clerk 
of the court, and that it was published without malice 
or negligence, and is claimed to be privileged ; that on 
the next day a correction was published as conspicu- 
ously as the libel, to the effect that the plaintiff was 
the attorney for the prosecution, and not the defend- 
ant, in the bastardy case, and that the mistake oc- 
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curred through the justice’s clerk, who gave plaintiff's 


name as the defendant, and that on the file-wrapper 
plaintiff's name was so placed as to appear as defend- 
ant; that every thing was done in good faith, and that 
the falsehood was due to mistake. Defendant claimed 
that under the statute nothing but actual damages, 
within the limited statutory definition of that term, 
could be recovered. Upon the trial proof was made 
of the publication of the libel, and of the circulation 
of the paper, and that plaintiff was and had been for 
several years a married man, and a member of the De- 
troit bar, and the father of children. On cross-exam- 
ination, plaintiff testified that he was employed to 
prosecute Clixby, the defendant in the bastardy case, 
and was not present in court when he was arrested, 
but attended the examination subsequently and after 
the libel was published. There was some conflict as to 
what occurred, subsequently to the publication of the 
libel, in the clerk’s office, between Mr. Kinney, the 
clerk, and Mr. Robison, the reporter; and some con- 
flict whether Robison got his information from the 
clerk, or from examining the file. The justice swore 
positively that Robison asked him about the case as 
the Clixby Case first, and that he referred him to the 
clerk, and Robison denied that he saw the justice at 
all. There was also a conflict whether Robison knew 
plaintiff. The apology was published the day after the 
libel. Above it was an open heading, reading as fol- 
lows: ‘‘ Record of the Courts. The legal Mills are 
Grinding Chiefly on Matrimonial Misunderstandings. 
Correction of an Annoying Error. Probate Notes. 
Miscellany. Correction of an Annoying Error.’’ This 
was published in the same part of the paper with the 
libel. It is not disputed that, so far as plaintiff is con- 
cerned, it was a full retraction. Several questions are 
presented concerning the reception and rejection of 
evidence. The court below instructed the jury at 
some length, but to the general effect that the liability 
of the defendant was relieved by the statute of 1887 
by the retraction, if there was no bad faith; that the 
article charged no crime, unless the reporter had 
reason to believe the plaintiff was married; that the 
fact that plaintiff was not living with his family—his 
wife being insane—was one of the facts to be taken 
into consideration, as well as his not being known to 
the reporter; that if the case was within the statute— 
no actual damages having been shown—there could be 
no recovery. Further reference will be made to the 
charge more specifically. The jury under the charge, 
although not positively, were practically, ordered to 
find, and did find, for the defendant. 

As the statutes of 1885 and 1887 were the decisive ele- 
ments in finding a verdict for the defense without even 
nominal damages, that question requires first atten- 
tion. By the statutes of 1885 (Laws 1885, p. 354) it was 
enacted that, in suits brought for the publication of 
libels in any newspaper, the plaintiff should only re- 
cover actual damages if it shall appear that the publi- 
cation was made in good faith, and did not involve a 
criminal charge, and its falsity was due to mistake or 
misapprehension of the facts; and that in the next 
regular issue of said newspaper after such mistake or 


_ misapprehension was brought to the knowledge of the 


publisher or publishers, whether before or after suit 
was brought, a correction was published in as con- 
spicuous a manner and place in said newspaper as was 
the article sued on as libellous. By section 3 of theact 
of 1885, it was enacted: ‘*‘ The words ‘actual damages’ 
in the foregoing section shall be construed to include 
all damages the plaintiff may show he has suffered in 
respect to his property, business, trade, profession or 
occupation, and no other damages.’’ The statute of 
1887 merely changed the words ‘‘the foregoing sec- 
tion’’ to ‘‘ this act.’’ Laws 1887, p. 153. This act was 
held by the court below to exempt defendant because 








bastardy is notin the strict sense a ‘criminal proceed- 
ing, unless the defendant or Robison kuew, or should 
have known, plaintiff to be a married man, so that the 
charge would be adultery. If the case depends on that 
statute, and if that statute is valid the construction 
given goes beyond the language, and does not seem to 
be the proper one. Whenaman is charged with do- 
ing what if done by him can be nothing else than a 
crime, it cannot be said not to involve a criminal 
charge, because other persons might not be so guilty. 
It would Jead us into conjecture to seek out any mean- 
ing in the statute beyond the language. There seoms 
to have been an idea in the minds of its framers that 
charges of crime were so much more heinous than 
other charges as to make it properto punish them in 
heavy damages in spite of good faith. when charges of 
things not crimes are treated as comparatively trivial. 
But every one knows that there are many technical 
crimes involving an infamy, and acts not indictable 
which are utterly disgraceful. We can hardly im- 
agine the Legislature meant to disregard the common- 
sense rule that it is the thing charged on the person 
libelled as done by him,and not by some one else, 
which makes the libel. It must especially injure him, 
if believed, among those who know him personally, 
and if to them the charge made involves a crime, the 
degree of which makes it disgraceful, it involves it 
none the less because the publisher did not so con- 
sider it by mistake of fact or law. 

But we do not think the statute controls the action, 
oris within the power of constitutional legislation. 
This will, in our judgment, appear from a statement 
of its effects if carried out. It purports to confine re- 
covery in certain cases against newspapers to what it 
calls ‘‘ actual dumages,’’ and then defines actual dam- 
ages to cover only direct pecuniary loss in certain 
specified ways, and none other. In some of these de- 
fined cases the proof of any damages in this sense 
wonld be impracticable, and in all it would be very 
difficult. They are confined to damages in respect to 
property, business, trade, profession or occupation. It 
is safe to say that such losses cannot be the true dam- 
age in a very large share of the worst cases of libel. A 
woman who is slandered in her chastity is under this 
law usually without any redress whatever. A man 
whose income is from fixed investment or salary or 
official emolument or business not impending upon his 
repute could lose no money directly unless removed 
from the title to receive his income by reuson of the 
libel, which could seldom happen. If contradicted 
soon, there could be practically no risk of this; and 
the same is true concerning most business losses. The 
cases must be very rare in which a libel will destroy 
business profits in such a way that the loss can be di- 
rectly traced to the mischief. There could never be 
any such loss when employers or customers know or 
believe the charges unfounded. The statute does not 
reach cases where a libel has operated to cut off chances 
of office or employment in the future, or broken up or 
prevented relationships not capable of an exact money 
standard, or produced that intangible but fatal influ- 
ence which suspicion, helped by ill-will, spreads be- 
yond recall or reach by apology or retraction. Ex- 
ploded lies are continually reproduced without the an- 
tidote, and no one can measure with any accurate 
standard the precise amount of evil done or probable. 
There is no room for holding in a constitutional sys- 
tem that private reputation is any more subject to be 
removed by statute from full legal protection than life, 
liberty or property. Itis one of those rights necessary 
to human society that underlie the whole social 
scheme of civilization. It isa thing which is more 
easily injured than restored, and where injury is ca- 
pable of infinite mischief; and, on the other hand, it 
is one where the injury is frequeutly, and perhaps gen- 
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erally, aggravated by malice. The law has therefore 
always drawn distinctions between intentionally false 
and wicked assaults on character, and those which 
were not actually designed to create a false impression, 
although necessarily tending to injure reputation if 
false in fact, but it has made both actionable. This 
statute has not apparently attempted to relieve any 
persons but the publishers of newspapers from re- 
sponsibility for every injury to character by libel, 
whether intentionally false or not. Ifaperson not a 
publisher had written in a letter just what this paper 
published, and had done so under the same impression 
which Mr. Robison had, the statute would not save 
him from full responsibility for the damages of all 
kinds, to which the general rules of law have always 
subjected persons guilty of libel. While the statute is 
certainly ambiguous, we cannot attribute to the Legis- 
lature the monstrous wrong of shielding the intended 
malice of writers, who impose on fair-minded publish- 
ers, from responsibility for newspaper libels, because 
the publishers themselves may be innocent of deceit, 
or of making the publishers responsible for the full de- 
gree of actual malice in the writer who misinforms 
them. In the present case the reporter himself admit- 
ted that he was not disposed to make as full a retrac- 
tion as the manager required him to make, but their 
good faith should not be impugned by his reluctance. 
It is not competent fur the Legislature to give one 
class of citizens legal exemptions from liability for 
wrongs not granted to others; and it is not competent 
to authorize any person, natural or artificial, to do 
wrong to others without answering fully for the wrong. 
We do not think this statute has any bearing on the 
case, and the court erred in making it control. 

[Omitting other points. ] 

The judgment must be reversed, with costs, and a 
new trial granted. 

The other justices concurred. 





CORPORATIONS—SU BSCRIPTIONS— LIA BIL- 
ITY OF STOCKHOLDERS TO CREDITORS. 


GEORGIA SUPREME COURT, FEB. 1, 1889. 
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HI v. SILVEY. 


An arrangement made in good faith among the stockholders 
of a corporation whose subscription to its capital stock 
has never been made public, entered into before the cor- 
poration has incurred debts, whereby, instead of issuing 
stock to the amount of the original subscriptions, each 
subscriber is given full paid-up stock to the amount that 
he has actually paid on his subscription, is valid as against 
creditors, and they cannot enforce the original subscrip- 
tions, except as to the deficiency between the amount of 
paid-up stock so issued and the minimum allowed by the 
charter for the transaction of business. 


RROR from Superior Court, Fulton county; Ad- 
ams, J. 


Clifferd Anderson, Attorney-General, H. Jackson 
and Candler & Thomson, for plaintiffs in error. 


N. J. Hammond, Hall & Hammond, Hillyer & Bro., 
and Julius L. Brown, for defendants in error. 


Gustin, J. The facts necessary to the decision of 
the main question in this case are as follows: The 
Georgia Banking Company was incorporated by act of 
15th of September, 1870 (Acts 1870, p. 109). Its name 
was changed to the *‘ Citizens’ Bank of Georgia,’’ and 
it was located at Atlanta, Ga., by act of 27th of Au- 
gust, 1872 (Acts 1872, p. 95). The first section of the 
first act authorized certain persons to ‘‘receive sub- 
scriptions toan amount not exceeding one million of 
dollars, in shares of one hundred dollars each, whereof 
ten per cent shall be paid to said commissioners at the 


time of subscription.’’ It added that ‘‘ all such sub- 
scriptions shal] be binding upon the subscribers, re- 
spectively, and their heirs and legal representatives, 
and be payable in such installments and at such times 
as the board of directors of said corporation shall pre- 
scribe.’’ The second section made the subscribers a 
body corporate when $1,000,000 was subscribed, and 
ten per cent thereof paid to the said commissioners. 
The third section provided that when $100,000 was so 
paid the commissioners should give notice to meet and 
organize. Section 13 declared ‘‘that the said com- 
pany shall be responsible to its creditors to the extent 
of its property, and the stockholders shall be liable, to 
the extent of the full amount of their respective un- 
paid stock subscribed for by them, for the debts of the 
company, in proportion to the number of shares held 
by them.’’ The amending act struck out ‘‘ $1,000,000’’ 
in the second section, and inserted in lieu thereof 
** $200,000; ’? and struck out ‘' $100,000’’ in the third 
section, and inserted in lieu thereof ‘ $20,000.”’ 

There was a stock subscription list under the 
amended act amounting to $408,200, the form of the 
subscription being as follows: ‘‘ We the undersigned, 
subscribe the amountsand number of shares set oppu- 
site our names to the capital stock of the Citizens’ 
Bank, and agree to pay the same as provided by the 
charter and board of directors after organization un- 
der the charter.”’ 

Part of the subscribers organized on the 9th of No- 
vember, 1872, 2,400 shares of stock being represented in 
the organization, and the bank began business 2d Jan- 
uary, 1873. In pursuance of regular calls they paid 
fifty per cent on their subscribed stock. 

On June 30, 1873, areturn was made to the governor 
under section 1467 of the Code, one of the items of 
which was: ‘‘ Capital stock paid in, $140,340.’’ This 
return contained no statement of the capital stock 
subscribed not paid in. 

No resolution or other action was had definitely fix- 
ing any amount as the capital stock until on the 13th 
of January, 1874, the following resolutions were passed 
by the stockholders: 


‘It having been the original purpose of the stock- 
holders of the Citizens’ Bank of Georgia to pay in only 
fifty per cent on the amount of capital stock sub- 
scribed by each, and to let the dividends as they accu- 
mulated pay the other fifty (50) per cent, and it having 
since been thought best to reduce the stock to full 
paid-up stock, and to declare and pay the dividends as 
they are made in cash; therefore 

“ Resolved, That the original plan be abandoned, 
and as no certificates of stock have been issued, that 
certificates of stock be issued to each stockholder on 
anamount of stock as large as the sum actually paid 
in by him or her in cash, and that the capital stock 
and subscriptions be reduced tothe amounts actually 
paid in. 

“Resolved, Further that the board of directors be, 
and they are hereby, instructed to open the books of 
the bank for additional subscriptions of full paid-up 
stock, said books to remain open till the whole capital 
stock subscribed reaches the sum of four hundred 
thousand dollars, the stock hereafter subscribed to re- 
ceive its dividends as earned from the date the cash 
for the stock is paid in.”’ 


No certificates of stock were issued until after this 
action. Other returns were made to the governor 
from year to year, showing the amount of the capital 
stock as gradually increasing to $186,300 on November 
15, 1876; then decreasing to $160,000 on December 31, 
1880, when the last return was made. The bank did 
business until it became insolvent, and on the 13th of 
April, 1881, it made an assignment to L. J. Hill and 
W. 8S. Thompson ‘‘of all its property and effects, 
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rights and credit, of every kind and character whatso- 
ever, for the benefit of all the creditors of this bank 
pro rata.” The assignee took possession of the assets 
to execute the trust. Afterward, on the 16th of April, 
1881, the State of Georgia, in behalf of itself and all 
other creditors of said bank who might join it, filed a 
billin Fulton Superior Court against said bank et al., 
and on the 25th of April, 1881, said assignees were ap- 
pointed receivers of said court to receive, take and 
hold all the property and effects conveyed to them by 
said deed of assignment, ‘“‘convert the same into cash, 
and hold it subject to the further order of the court.” 

In August, 1881, Hill & Thompson, suing as assignees 
and receivers, having obtained leave of the court, 
brought a billagainst the stockholders to collect the 
remaining fifty per cent on their subscription, setting 
out the resolutions of January 13, 1874, but alleging 
that they ‘‘were passed without any authority of law,” 
and that they were ‘‘ void, and of no force, validity or 
effect,’ and afforded “no valid reason why said 
amounts should not be paid,’”’ and that such amounts 
were debts due by each of them to the Citizens’ Bank 
of Georgia, and assets of the bank, and as such passed 
by the deed of assignment, and that they ‘‘ were and 
ought to bea fund in equity, to be collected and ap- 
plied to the payment of the debts of the bank.’’ The 
creditors of the bank were also made parties defend- 
ant to this bill, for the purpose of enjoining them from 
proceeaing by separate actions against the stock- 
holders. It was averred in the bill that none of the 
debts due by the bank were in existence at the time of 
the adoption of the resolution of January 13, 1874, but 
that all had been created since. 

All of the defendant stockholders relied upon the 
resolutions above referred toasarelease from their 
liability beyond the fifty percent paid. Some of them 
also made special defenses, such as set-off, payment of 
debts of the bank, transfers of their stock, etc., not 
necessary to be considered in this connection. Noan- 


swer was filed by any creditor setting out that his debt — 


was due before that time, nor was any filed setting up 
any special claim or equity against the stockholders. 

Omitting any further statement of the very volu- 
minous pleadings in this case, we come to the consid- 
eration of the principal question which we are called 
upon to decide, whether under this state of facts, the 
subscribers and stockholders are liable at law or in 
equity to the assignee and receivers, and through them 
to the creditors of the bank; and this depends upon 
the validity of the resolutions of January 13, 1874, con- 
sidered in connection with the subsequent dealings of 
this bank with the public and persons having business 
relations with it. 

1. That these resolutions had the effect of releasing 
stockholders,all of them agreeing thereto or acquiescing 
therein, from further liability to the bank itself, and 
from obligations each to the other, cannot be seriously 
doubted. No good reason exists at law or in equity 
why this could not be done, and it is supported by bigh 
authorities. In Scovill v. Thayer, 105 U. S. 153, Jus- 
tice Woods, in considering an agreement among stock- 
holders to issue certificates for fully paid stock upon 
which only twenty per cent had been paid, says: ‘‘The 
stock held by the defendant was evidenced by certifi- 
cates of full-paid shares. Itis conceded to have been 
the contract between him and the company that he 
should never be called upon to pay any further assegs- 
ments upon it. The same contract was made with all 
the other shareholders, and the fact was known to all. 
As between them and the company this was a per- 
fectly valid agreement. It was not forbidden by the 
charter or by any law of public policy, and as between 
the company and the stockholders was just as binding 
as if it had been expressly authorized by the charter. 
If the company, for the purpose of increasing its busi- 





ness, had called upon the stockholders to pay up that 
part of their stock which had been satisfied by ‘dis- 
count’ according to their contract, they could have 
successfully resisted such ademand. No suit could 
have been maintained by the company to collect the 
unpaid stock for such a purpose. Theshares were is- 
sued as full paid, on a fair understanding, and that 
bound the company.’’? See also 2 Mor. Priv. Corp., §§ 
790, 800, 801, 813, 816, 817, 841; Steacy v. Railroad, 5 
Dill. 848; Cooper v. Frederick, 9 Ala. 788; Inve Insiwr- 
ance Co., 14 Fed. Rep. 28; Hepbun v. Commissioners, 4 
La. Ann. 87; Palfrey v. Paulding, 7 id. 363. 

2. It is contended however that whatever the effect 
of the resolutions might have been as between the 
stockholders and the bank, or among themselves, it 
could not operate to release the stockholders from lia- 
bility to creditors. This is based upon the well-rec- 
ognized principles that the capital stock of a corpora- 
tion is in equity a trust fund for the payment of its 
creditors, and this whether it has been paid into the 
company, or exists in the form of unpaid installments, 
and that it cannot be reduced, either by declaring div- 
idends which infringe upon the capital, by release 
from installments to become due, by accepting prop- 
erty or work at a false valuation, nor in any like man- 
ner—principles that in their general application are so 
universally recognized by courts and writers of recog- 
nized standing that no authority need be cited in 
their support. But when it becomes necessary, as in 
this case, to apply them to,and ascertain their bear- 
ing upon, any particular state of facts, it also becomes 
necessary to consider the reasons which led to their 
establishment, and the limitations and condition of 
their application. 

In the earlier cases in which this doctrine is enun- 
ciated the question will be found to have arisen when 
there was an attempted reduction of the fund repre- 
senting the capital stock which would have resultedin 
the non-payment of existing debts. Thus in Slee v. 
Bloom, 19 Johns. 669, the trustees of the company 
sought by a resolution to limit the amount to be col- 
lected from stockholders to thirty per cent of 
their subscriptions, and in the opinion of the court 
Spencer, C. J., says: ‘‘ The evidence places it beyond 
all doubt that the debt due to the appellant, whois the 
only creditor of the company, will be partially paid 
only if that resolution has the effect intended by it. 
A large balance will be irrevocably lost. Now could 
the trustees pass a by-law having the effect to deprive 
a creditor of the company of his only means of satis- 
faction by a resort to the stockholders ratably until 
his debt was paid? I answer without hesitation that 
such a by-law or resolution is utterly inoperative.” 

In Wood v. Dummer, 3 Mas. 308, the company de- 
clared a dividend to such an amount that it infringed 
upon the capital stock, and left an insufficiency forthe 
payment of its creditors. The opinion of Justice 
Story contains the following: ‘*‘The capital stock is a 
trust fund for creditors, and the stockholders, upon 
the division, take it subject to all equities attached 
to it. They are to all intents and purposes privies to 
the trust, and receive it cwim onere.’’ 

In these and all cases of like character the rule 
seems to be absolute and without qualification, for the 
reason, that as such creditors, the credit has been ac- 
quired, and the debts have been contracted, upon the 
express faith of the capital stock subscribed. Heigh- 
tower v. Thornton, 8 Ga. 486. 

In later years another class of cases bas arisen, in 
which, after the capital stock has been subscribed, the 
fund representing it has been reduced by arrange- 
ments among the stockholders either to treat the whole 
eubseription as paid when part only has been, to reduce 
the capital stock after subscription, or other agree- 
ments of like character; and the question has arisen in 
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these cases whether as to future creditors, the same 
absolute liability attaches, or whether certain qualifi- 
cations are to be made according to the circumstances 
of each case. A close and careful consideration of the 
leading authorities leads us to the conclusion that this 
doctrine can only be maintained as to future creditors 
in cases where it appears that their credit was or might 
have been given, their debts contracted upon the faith 
of these subscriptions--where the subscriptions did 
enter, or might have entered, into the consideration 
of their contracts with the company. 

Sawyer v. Hoag, 17 Wall. 610, isaleading, perhaps the 
leading, case in which the liability of the stockholders 
to future creditors is strongly maintained. In that 
cuse Sawyer subscribed $5,000 to the stock of an insur- 
ance company, giving his check for the full amount of 
his subscription, and receiving in return $4,250, for 
which he gave his note, payable in five years, with se- 
curities. All the other stockholders of the company 
made the same arrangement. At various times it was 
reported to the authorities of the State of Illinois, 
where the company was located, that the stock was 
fully paidup. The company was declared bankrupt, 
and litigation ensued between Sawyer and the as- 
signee in bankruptcy, in which it was contended that 
Sawyer’s subscription had never been paid, and that 
what he owed was on the subscription, and not on his 
note, and constituted part of the trust fund for the 
payment of creditors. The Supreme Court of the 
United States so held, placing its decision upon the 
ground, that as to creditors, the transaction was not a 
payment of the subscription, but only a change of the 
character of the debt from a stock subscription to a 
loan of money; from atrust fund to adebt with which 
the corporation could deal as ordinary assets. This 
case differs from the one now before us in this: that 
during the whole existence of the insurance company 
the capital stock subscribed by Sawyer was held out 
to the world, and to those dealing with the company, 
as assets upon which they might rely. 

Substantially the same questions came before that 
court in the cases growing out of the failure of the 
Great Western Insurance Company. Upton v. Tribil- 
cock, 91 U. S. 45; Sanger v. Upton, id. 56; Webster v. 
Upton, id. 65; Chubb v. Upton, 95 id. 665. So far as 
applicable to the cases before us, the facts of these 
cases and the principle decided therein were practi- 
cally the same as in Sawyer v. Hoag, and the doctrine 
was reaffirmed in Scovill v. Thayer, 105 U. 8. 143. But 
in this last-stated case, after holding that the stock 
subscribed is considered in equity asa trust fund for 
the payment of creditors, they further say: ‘It is so 
held out to the public, who have no means of know- 
ing the private contract made between the corpora- 
tion andits stockholders. The creditor has therefore 
the right to presume that the stock subscribed has 
been or will be paid up, and if it is not a court of 
equity will at his instance require it to be paid. In 
this case the managers and agents of the bankrupt 
company had in effect represented to the public that 
all its capital stock had been subscribed for, and has 
been or would be paid in full. Considered therefore 
in the view of acourt of equity, the contract between 
the company and its stockholders was this, viz.: that 
the stockholders should pay, say for example, $20 per 
share on their stock, and no more, unless it became 
necessary to pay more to satisfy the creditors of the 
company; and when the necessity arose, and the 
amount required was ascertained, then to make: such 
additional payment on the stock as the satisfaction of 
the claims of creditors required.”’ 

In Insurance Co. v. Manufacturing Co., 97 Ill. 587, a 
private corporation, already organized, increased its 
stock under authority of its charter, and the subscrip- 
tion to the new stock was made upon the agreement 


set out in the subscription paper, that no assessment 
should be made, and that each subscriber was to pay 
only $10 a share on the new stock, the par value of 
which was $100 ashare. This provision was held to be 
void as against creditors of the corporation without 
notice of it, and in their opinion the court say: “On 
the books of the corporation defendants appeared to 
be bona fide holders, each of the number of shares for 
which he had subscribed. The allegation of the bill, 
admitted by the demurrer to be true, is that no officer 
or agent of the complainant, when it became a cred- 
itor of the corporation, had any notice or knowledge 
of the existence of the agreement purporting to limit 
the liability of the stockholders. * * * So far as 
the record before this court discloses, defendants ap- 
peared to all persons dealing with the corporation to 
be stockholders, with no notice of any agreement that 
their liability for shares held by them was less than 
what the law would impose in case of an uncondi- 
tional subscription to the capital stock of a corpora- 
tion. The secret agreement of the shareholders in this 
case must be regarded as void—certainly as to cred- 
itors of ‘the corporation without notice—and the stock- 
holders held to be bound to all the responsibility of 
bona fide subscribers.”’ 

In Jackson v. Traer, 64 Iowa, 469 (decided in 1884), 
all of the above-cited cases and many others were con- 
sidered by the Supreme Court of that State. In that 
case a railway company, which was indebted to a con- 
struction company in the sum of $70,000, which it could 
not pay, issued to members of the construction com- 
pany certificates of its stock of the face value of $350,- 
000. It was held that the receivers of these certificates 
were liable as stockholders to the creditors of the rail- 
way company for the remaining eighty per cent of the 
par value. But this decision was based largely upon 
the fact that the agreement was a secret one, which 
could not have been known to persons dealing with 
this corporation. 

We have not attempted to cite all of the reported 
cases bearing upon this one, but have selected such as 
have been mainly relied on by the plaintiffs in error, 
and as seemed to give the fullest support to their view 
of the case. In every case that we have been able to 
find it is shown, either in the statement of the facts or 
inthe opinion of the court itself, that the creditors 
dealing with these corporations relied, or had a right 
to rely, upon the capital stock as the fund for the 
payment of their debts. Weare therefore led to the 
conclusion that the correct rule is that laid down by 
Woods, J., in Paper Co. v. Waples,3 Woods, 35: “The 
rule with regard to unpaid subscriptions of stock is 
this: that whatever sum is subscribed by the stock- 
holders and held out to the public as the stock of the 
corporation, is liable to be called in for the payment 
of its debts.’? Oras stated by Bradley, J., in Coit v. 
Amalgamating Co., 14 Fed. Rep. 12: ‘‘ But there are 
cases in which arrangements have been made for the 
payment of stock which preclude the company itself 
from enforcing any further payment thereon, and yet 
in which, as to creditors who can fairly allege that 
they have relied, or whom the law presumes to have 
relied, upon the amount of capital stock of the com- 
pany, the courts will interfere and impose a trust upon 
the subscription, and set aside the arrangement made 
for its payment.” This decision was made in 1882, 
after all the decisions of the Supreme Court of the 
United States above referred to, by one of the justices 
who presided in all of them. 

Testing this case by these rules, it must be apparent 
that the stock, as originally shown by the subscrip- 
tion list, was never held out to the world as the stock 
of the corporation, and that the creditors did not rely, 
nor will they be legally presumed to have relied, 
thereon. No creditor has by any pleadings or evi- 
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dence sought to set up any ‘such claim; they rest on 
the naked fact that the subscription was made. ‘T'o 
the extent of the $200,000, the minimum capital stock 
allowed by the charter upon which business could be 
commenced, they certainly had a right to presume 
that the stock had been subscribed. The fact alone of 
the commencement of business created that presump- 
tion, and to that extent we have no doubt that the 
stockholders were correctly held liable. But beyond 
that amount no such presumption arises. No act, no 
statement of the corporation, is shown by which it has 
ever in any manner sought to mislead the public as to 
the real amount of its capital stock. Of whatever de- 
linquencies this corporation may have been guilty, and 
the result seems to indicate that there were grave ones, 
it must be acquitted of any attempt to deceive or mis- 
lead the public or persons dealing with it as to the 
amount ofits capital stock. No publicity is shown to 
have been given to the subscription list. So far as is 
disclosed by this record no creditor knew what it con- 
tained. Within alittle overa year after business com- 
menced the capital stock was reduced to $200,000, if 
indeed the resolutions of January, 1874, did not first 
fix the amount of the stock. A much slighter inquiry 
on the part of any person desiring to have dealings 
with the bank would have developed this action than 
would have been necessary to have ascertained the 
contents of the subscription list, for that seems not to 
have been preserved, but to have been ‘‘among the 
waste papers of the bank.”’ 

It may be said that customers of the bark did not 
have access to the book of minutes; neither did they 
to the papers of the bank. There was however a source 
of information alike open to every person having deal- 
ings, or proposing to have dealings, with this bank— 
the returns required by law to be made to the gover- 
nor and published. Whether or not these amounted 
to technical notice, they were a method provided by 
law by which a diligent person could have ascertained 
the true condition of the corporation with which he 
was about to commence dealings. If untrue, they 
would not have been conclusive as to the liability of 
this bank and these stockholders, but would have af- 
forded the strongest possible basis for the relief sought. 
Schley v. Dixon, 24 Ga. 280. It would be neither just 
nor equitable to consider them of no effect when true. 
Indeed this case affords strong grounds for holding 
that these creditors have impliedly waived whatever 
right, ifany, they may have had to call upon these 
stockholders. Especially is this true as to the State, 
the same officer having been charged by law with the 
duty of selecting State depositories, and with receiv- 
ing these returns. 

Upon this subject we cite 2 Mor. Priv. Corp., § 829 
(2d ed.), as follows: ‘* Thus persons contracting with a 
corporation may expressly or impliedly waive their 
right to compel the shareholders to contribute the full 
amount of the company’s capital in discharge of the 
corporate obligations. If a person should contract 
with a corporation, or voluntarily give it credit, know- 
ing that its capital had not been fully paid up, but was 
declared to be fully paid up for the purpose of dis- 
charging theshareholders from further liability, the 
evident intention of both parties would be to make 
the agreement subject to these conditions; and there 
would be no equity in charging the shareholders with 
any further liability onaccount of the obligation so in- 
curred by the company. So if the capital of a corpo- 
ration was declared to be fully paid up in considera- 
tion of specific property of less value than the amount 
of the capital, a person who should voluntarily deal 
with the company, knowing the character and value 
of the property so transferred to the company, would 
have no claim upon the shareholders for any further 
contribution of capital. By voluntarily dealing with 





the company under the circumstances, he must be 
deemed to have assented to the existing agreement; 
the company and its shareholders having offered to 
contract only on these terms. The fact that such an 
arrangement is illegal and contrary to public policy 
might possibly be a ground for declaring it void, and 
for dissolving the corporation; but it would not be a 
ground for giving a creditor who assented to the ar- 
rangement rights against the shareholders for which 
the creditor did not stipulate, and which the share- 
holders never agreed to give.’’ Robinson v. Bidwell, 22 
Cal. 379; Peck v. Coal Co., 11 Bradw. 88; Coit v.Amal- 
gamating Co., 14 Fed. Rep. 12. 

Our attention has been especially invited to the thir- 
teenth section of the charter of this company. If it 
is contended that this creates a statutory liability as 
to stockholders in addition to that upon the subscrip- 
tion, that question is not now beforeus. So far as the 
liability upon the subscriptions is concerned, it is gov- 
erned by the principles already announced. 

3. Holding that the judgment should be affirmed, 
under the act of 1887, page 41, it is unnecessary to pass 
upon the questions made by the cross-bill; and as the 
judgment is affirmed, it is also unnecessary to rule 
specially upon the motion to dismiss. 


e 





NEW YORK COURT OF APPEALS ABSTRACT. 

CARRIERS—OF PASSENGERS—NEGLIGENCE—CONTRIB- 
UTORY NEGLIGENCE.— Deceased and his brother-in-law 
after spending the time between 12 and 4 o’clock of 
the morning of the accident in asaloon, took a train 
on defendant’s elevated railway about half-past 5. The 
morning was cold, and during a part of the night it 
had been snowing and sleeting, making it quite dan- 
gerous to walk onthe sidewalks. On reaching their 
destination they left the train, and on going down the 


stairway leading from the bridge to the street de- 


nT 


ceased fell and fractured hisleg. He was taken to the 
hospital, where he died a few days after, there being 
some evidence to show that he had been drinking 
freely before the accident, and that the delirium from 
which he died was deliriumiremens. The stairway was 
inclosed the height of a hand-rail, and was covered by a 
roof projecting about a footon each side. The steps 
were very slippery at the time of the accident, and 
there was no evidence that any ashes or sawdust, or 
any thing of that nature, had been spread on them, or 
that any attempt had been made to remove the snow 
and sleet. Held, that there was no evidence of negli- 
gence on the part of defendant that would permit a 
recovery for injuries to deceased, and a nonsuit should 
have been granted. The rule in relation to the liabil- 
ity of railroad corporations for injuries sustained by 
passengers under such circumstances as this case de- 
velops differ from that which obtains in the case of 
an injury to a passenger while he is being carried over 
the road of the corporation, and where the injury oc- 
curs from a defect in the road-bed, machinery or in the 
construction of the cars, or where it results from a de- 
fect inany of the appliances such as would be likely to 
occasion great danger and loss of life to those travelling 
on the road. The rule in the latter case requires from 
the carrier of passengers the exercise of the utmost 
care, so faras human skill and foresight can go, for 
the reason that a neglect of duty in such a case is 
likely to result in great bodily harm and sometimes 
death, to those who are compelled to use that means 
of conveyance. As the result of the least negligence 
may be of so fatal a nature, the duty of vigilance on 
the part of the carrier requires the exercise of that 
amount of care and skill in order to prevent accident. 
See Hegeman v. Railroad Corp., 13 N. Y. 9° But in 
the approaches to the cars, such as platforms, halls, 
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stairways, and the like, a less degree of care is re- 
quired; and for the reason that the consequences of a 
neglect of the highest skill and care which human fore- 
sight can attain toare naturally of a much less serious 
nature, the rule in such cases is that the carrier is 
bound simply to exercise ordinary care in view of the 
dangers to be apprehended. We have lately had cases 
of this character before us, and in the case of Lafflin 
v. Railroad Co., 106 N. Y. 1386, where a passenger was 
injured in stepping from a car on to the platform, be- 
cause, as he alleged, the platform was too far from the 
steps of the car, this rule was announced (opinion per 
Marl, J.): ‘‘The company was not bound so to con- 
struct this platform as to make accidents to passen- 
gers using the same impossible, or to use the highest 
degree of diligence to make it safe, convenient and 
useful. It was bound simply to exercise ordinary care 
in view of the dangers attending its use, to make it 
reasonably adequate for the purpose to which it was 
devoted.” In Morris v. Railroad Co., 106 N. Y. 678, a 
passenger was injured by the falling upon him of a 
clothes-wringer placed in a rack over his seat by an- 
other passenger; and the court held the measure of 
care required of a carrier of passengers in such a case 
was not the highest care which human vigilance could 
give, but that the company was only to be held to rea- 
sonable care, to be measured by the circumstances 
surrounding thecase. In Palmer vy. Pennsylvania Co., 
111 N. Y. 488, it was held that the rule requiring the 
utmost possible care in discovering defects in the 
trecks and running machinery of the road did not ap- 
ply where a passenger was injured by slipping on the 
platform of acar which had become slippery on its 
passage during the night because of a storm which was 
raging during that time. It was said in that case by 
Ruger, C. J., that ‘‘ the trial court was not justified in 
applying to this case the rule pertaining to the con- 
struction and maintenance of tracks and running ma- 
chinery by railroad corporations, which holds them to 
the use of the utmost possible care in discovering and 
remedying defects therein. That rule is applicable to 
such appliances of a railroad as would be liable tu oc- 
casion great danger and loss of life to the travelling 
public, if defects existed therein on acconnt of the ve- 
locity with which cars are moved, and the destructive 
and irresistible force which accompanies such mo- 
tion.’’ And again the learned judge said: ‘‘ The pres- 
ence of snow or ice upon exposed places on moving 
cars is an accident of the hour, and no ordinary dili- 
gence could, during the prevalence of a storm, wholly 
remove its effects from the places exposed to its ac- 
tion, so as to prevent accidents to heedless and inat- 
tentive travellers. A passenger on a railroad train has 
no right toassume that the effects of a continuous 
storm of snow, sleet, rain or hail will be immediately 
and effectually removed from the exposed platform of 
the car while making its passage between stations or 
the termini of its route, and it would be an obligation 
beyond a reasonable expectation of performance to re- 
quire a railroad corporation to doso.” Seealso Unger 
v. Railroad Co., 51 N. Y. 497; Weston v. Railroad Co., 
73 id. 595, distinguished. March 5, 1889. Kelley v. 
Manhattan Ry. Co. Opinion by Peckham, J. Dan- 
forth, J., not voting. 


DEATH—PRESUMPTION—LONG ABSENCH.—A devisee 
of valuable property in New York after the testator’s 
death left his home about 1842, being then twenty or 
twenty-one years old and unmarried, returned on a 
visit that year, wentaway again, and in 1846 wrote 
that he was on his way home by way of New Orleans, 
but he was never heard of again, though diligent ef- 
forts were made to ascertain if he was alive. Held, 
that the possibility that he was still alive in 1887, 
or that he had left a will, or a widow and children, was 
too remote to render thetitle to the devised property 





unmarketable, and justify a refusal to complete a pur- 
chase on a sale in partition between the persons who 
would be his heirs if he had died intestate and unmar- 
ried. Re Protestant School, 31 N. Y. 587, 588; Mc- 
Comb v. Wright, 5 Johns. Ch. 263. March 5, 1889. 
Ferry v. Sampson. Opinion by Andrews, J. 


INSURANCE—TAXATION OF SURPLUS OF COMPANIES— 
ESTOPPEL IN PAIS.—(1) The capital stock of a corpora- 
tion was valued by the tax commissioners at $300,000, 
and its net surplus at $21,219, and from the aggregate 
$304,577 in United States bonds was deducted, leaving 
$16,644, which sum was fixed us that for which the cor- 
poration was taxable. Held, that as this sum repre- 
sented part of the surplus of $21,219, as ascertained by 
the commissioners, and as by chapter 456 of the Laws 
of New York of 1857, only that part of the surplus ex- 
ceeding ten per cent of the capital was liable to taxa- 
tiou, the assessment of any part of it was erroneous. 
(2) The commissioners cannot be heard to say that the 
deduction made in arrivingat the net surplus of the 
unearned premiums was erroneous, and should not 
have been made; and the error cannot be obviated by 
proof that the surplus was larger than that fixed by 
them. March 5, 1889. People, ex rel. Commonwealth 
Ins. Co., v. Coleman. Opinion by Andrews, J. 


MUNICIPAL CORPORATIONS—CONTRACTS FOR PUBLIC 
IMPROVEMENTS—SEALED PROPOSALS—CERTIFICATE OF 
APPROVAL—REVIEW.—(1) A contract to substitute 
cherry for pine finishings in a restaurant being con- 
structed in Central Park, at acost of $975, is not a con- 
tract involving the expenditure of more than $1,000, 
within the meaning of section 64 of the Consolidation 
Act of New York, requiring sealed proposals when- 
ever any work is necessary to be done to com- 
plete or perfect a particular job, which work is 
to be undertaken for the corporation, and the several 
parts of said work shall involve an expenditure of 
more than $1,000. The $975is not to be added to the 
cost of the pine fitting under the original contract. (2) 
The certificate as to the necessity of the work required 
by that section to be made by thehead of the appro- 
priate department is conclusive as between the city 
and the contractor, where there is no allegation of 
fraud or collusion, and the officer’s conclusion will uot 
be reviewed or reversed where there are any facts call- 
ing for the exercise of his judgment, and it appears 
that areasonable necessity might have existed. As 
between the contractor and the city, the certificate of 
the proper officer is certainly conclusive, where there 
is no allegation of fraud or collusion, and where the 
facts indicate that the necessity certified was a possi- 
ble incident of the work to be done or the supply to 
be furnished. We ought not to review or reverse the 
conclusion of the officer specially charged with the de- 
termination of the question, where we can see that 
the facts called for the exercise of his judgment, and 
that a reasonable necessity might by possibility have 
existed. We think that was the situation in the present 
case. A restaurant for the use and convenience of 
the public was being erected in the Central Park. 
Upon that park large sums have been expended to en- 
hance its attractions, and make it not only useful but 
beautiful. Much of that expenditure has been ‘ nec- 
essary,’ notin the hard and narrow sense of the word, 
but relatively to the standard of taste and beauty 
adopted as the controlling guide. Much was reason- 
ably to be deemed necessary there which elsewhere 
could not be, and would verge upon pure extrava- 
gance. A restaurant in that park should not disgrace 
the standard of its surroundings. It was better not to 
build it at all than with a cheap parsimony and bad 
taste. These considerations might rightfully influ- 
ence the constructing board, and take their place 
among the reasonable necessities of the work. In their 
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plans the main vestibule and café, and even the prin- 
cipal staircase, were to be finished in pine. ‘Undoubt- 
edly, when so finished, the job would be ‘*‘ complete,’ 
but would it also be “ perfect?’’ Great changes have 
come about in the construction of interiors. The use 
of hard woods has become the rule where any degree of 
elegance is sought, and a café in the Central Park fin- 
ished in pine, even to the staircase rails and balusters, 
might well be deemed unfit and inappropriate, not 
only as in respect to its appearance, but also its dura- 
bility. During the pleasant months it would proba- 
bly be thronged, and the evidence shows that the pine 
would yield and wear, while the cherry would remain 
permanent and durable. Looking at the situation, 
with its surroundings, I think such reasonable neces- 
sity for the change existed as to call into play the 
judgment of the board. March 5, 1889. Brady v. 
Mayor, etc., of New York. Opinion by Finch, J. 


NEGOTIABLE INSTRUMENTS—NON-PRODUCTION OF 
NOTE—EVIDENCE—WITN ESS—COMPETENCY-—-TRANSAC- 
TIONS WITH DECEDENT—MADE COMPETENT BY THAT OF 
ADVERSE PARTY—PARTNERSHIP—RIGHTS OF SURVIV- 
ING PARTNER—ACTIONS.—(1) In a suit on certain notes 
by plaintiff as surviving partner of one P., against the 
maker, the notes were not produced; but it was 
shown that they had been discounted by plaintiff's 
firm; that there was no entry upon the books of the 
firm showing that the debt represented by the notes 
had been in any way discharged; and that the notes 
had been taken from the custody of the firm by P. for 
some purpose, and had not been returned. There was 
also evidence that after P.’s death defendant had ac- 
cess to the private safe of P., and it was proved that 
after such death defendant had possession of the notes. 
Held, that the non-production of the notes was suffi- 
ciently accounted for so as to put the defendant on his 
defense. Gray v. Gray, 47 N. Y. 554. (2) The wife of 
defendant testified that in-consideration of the trans- 
fer by defendant to P. of certain property, the latter 
had delivered up the notes in suit, and that defendant 
had given them into her possession. Held, that the 
evidence of defendant that he had seen such notes in 
the possession of his wife prior to the death of P. was 
evidence concerning a personal transaction between 
the witness and P., and inadmissible as against plain- 
tiff, under section 829 of the NewYork Code of Civil 
Procedure, providing that a party to an action shall 
not be examined in his own behalf against the execu- 
tor, administrator or survivor of a deceased person, 
concerning a personal transaction between the witness 
and the decedent, except where such personal repre- 
sentative or survivor is examined in his own behalf 
concerning the same transaction. Green v. Edick, 56 
N. Y. 613; Koehler v. Adler, 91 id. 657; Lerche vy. 
Brasher, 104 id. 157; Pinney v. Orth, 88 id. 431, and 
Lewis v. Merritt, 98 id. 206. (3) Such evidence was not 
admissible under the exception inthe above statute, 
because of testimony by plaintiff that after the death 
of P. defendant had access to the safe and papers of 
the decedent, such testimony of plaintiff not relating 
to any personal transaction with P. (4) Nor was such 
evidence admissible to contradict testimony of a wit- 
ness that he had seen the notes in possession of P. at 
some time after their alleged surrender to defendant, 
the evidence not being offered for that purpose, and 
the testimony of such witness being confirmed by the 
wife of defendant, who testified that after such sur- 
render P. had borrowed the notes. (5) The testimony 
of defendant as to whether at a certain time subse- 
quent to the alleged surrender of the notes he owned 
any interest in the property alleged to have been trans- 
ferred inconsideration of the surrender of such notes 
was also properly excluded as being an attempt to es- 
tablish indirectly a personal transaction between him- 
self and P. (6) Where on cross-examination by de- 





fendant of a witness who had testified to having been 
shown certain notes by P., the defendant elicited cer- 
tain declarations made by P. on the occasion of such 
exhibition, and certain negative testimony bearing on 
the identity of the notes with the notes in suit, plain- 
tiff could, on the redirect examination, show the whole 
conversation bearing on the question of identity. (7) 
Such notes belonging to the firm, the plaintiff was not 
precluded from bringing an action on the notes by the 
fact of the transfer to P. of certain property in cousid- 
eration of the surrender of the notes to defendant, 
such property being purchased for himself individ- 
ually, without the consent of plaintiff, and P. being at 
the time insolvent, to the Knowledge of defendant. 
Dob v. Halsey, 16 Johns. 38; Evernghim v. Ensworth, 
7 Wend. 826; Gram v. Cadwell, 5 Cow. 489. See also 
Rogers v. Batchelor, 12 Pet. 221; Purdy v. Powers, 6 
Penn. St. 492; Williams v. Brimhall, 13 Gray, 462; 
Sweet v. Morrison, 103 N. Y. 285, distinguished. 
March 5, 1889. Clift v. Moses. Opinion by Andrews, 
J. Ruger, C.J., not sitting. 

ASSIGNMENT OF NOTE—PURCHASER FOR VALUE 
—EVIDENCE—DENIAL OF SIGNATURE.—(1) The payee 
of a note transferred it to a creditor in consideration 
of the discharge of a debt owing to the creditor, butas 
the amount of such debt was not fixed, the creditor 
agreed that if the debt fell short of the amount of the 
note, he would pay the difference to such payee. Held, 
that the creditor became the absolute owner of the 
note. (2) Inan action ona note by one claiming as 
a bona fide holder, the defense thatthe note was forged 
was setup. Plaintiff introduced positive testimony 
that the note had been executed by defendants’ testa- 
tor to the original payee for a consideration, though 
the circumstances attending the execution of the note 
as detailed by plaintiffs witness, were suspicious. 
Held, that evidence offered by defendant, showing that 
a short time prior to the alleged execution of the note 
the payee had given defendants’ testator a release of 
all demands against him, and that there then re- 
mained due from the payee a small balance, for which 
the payee gave his note, should have been admitted, 
as bearing upon the question of the genuineness of the 
note. (3) In such case, where the defendants had de- 
nied that the signature to the note was that of their 
testator, and introduced evidence to that effect, and 
there was no evidence that he had ever authorized 
any one tosign his name to the note, it was error for 
the court to charge that a party may bind himself by 
authorizing another to sign his name. March 5, 1889. 
Wilson v. Law. Opinion by Finch, J. 





WILLS—PROBATE AND CONTEST—TRIAL DE NOVO— 
WITNESS—COMPETENCY — WAIVER OF OBJECTIONS — 
PRIVILEGED COMMUNICATIONS.—(1) Section 2481 of 
the New York Code of Civil Procedure authorizes the 
surrogate to open, vacate or modify a former decree of 
his court, or to grant a new hearing for fraud, etc., in 
cases in which acourt of general jurisdiction might 
exercise similar powers. Section 2647 et seq. provides 
that a person interested in the estate of a decedent 
may within a year aftera will of personalty is pro- 
bated present a verified petition alleging its invalidity 
or insufficiency of proof, and praying a revocation of 
the probate. All persons who were parties to the pro- 
bate proceedings shall be cited to answer the petition, 
and on hearing, the surrogate shall revoke the probate 
if he shall decide the will not sufficiently proved or 
invalid. Testator’s only daughter filed a petition less 
than one year after the will was probated, alleging 
that for some time before his death, though sane, she 
was confined in a lunatic asylum, and while in custody 
was served with a citation in the probate proceedings, 
but was not allowed to answer the citation, at the in- 
stance of her uncles, who were executors of and lega- 
tees under the will, and in order that she might not 


322 


THE ALBANY LAW JOURNAL. 








contest it, and that she was still confined when the will 
was probated, and was not represented in the pro- 
ceedings. She also alleged that testator was mentally 
incompetent to make a will, and that the will pro- 
bated was obtained by the fraud and undue influence 
of the executors mentioned. She prayed that her de- 
fault in the probate proceedings might be opened, the 
letters testamentary revoked, and that all the devi- 
sees, legatees and parties to the probate proceedings 
might be cited to show cause why she should not be 
permitted to contest the will, and why the 
probate should not be revoked. The proceeding was 
treated throughout as one for revocation until the hear- 
ing was concluded, when the petitioner contended that 
the object of the petition was to vacate the decree of 
probate for fraud under the first-named statute, and 
that the court was without jurisdiction to pass on the 
validity of the will. Held, that the surrogate properly 
treated the petition as brought under the latter stat- 
ute, and tried the case de novo on its merits. Will of 
Gouraud, 95 N. Y. 256; Will of Kellun, 50 id. 298. (2) 
Where, as provided by section 2618 of the New York 
Code of Civil Procedure, the contestant of a will re- 
quires the proponent to produce and examine as wit- 
nesses the physicians attending testator in his last ill- 
ness, and no objection is madeas to their competency, 
but they are examined and cross-examined without 
objection, the contestant cannot move to strike out 
their evidence because it relates to matters communi- 
cated to them by the testator professionally, and is in- 
admissible under section 834, as such objection is 
waived by failing to object at the proper time. (8) 
The question of testator’s belief as to contestant’s in- 
sanity being a material matter to explain his testa- 
mentary provisions in her behalf, his conversations 
with the physicians on that subject are admissible, 
and do not come within said section 834, as that ap- 
plies only to communications necessarily made to a 
physician by a patient in the course of professional 
treatment. Westover v. Insurance Co., 99 N. Y. GOI. 
March 5, 1889. Hoyt v. Hoyt. Opinion by Gray, J. 
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NEWSPAPER LIBELS. 


Editor of the Albany Law Journal: 

If the newspapers were to succeed in making it ex- 
ceptionally difficult to bring suit and recover damages 
by way of penalty and vindication in cases in which 
there had been real or fancied injustice, there would 
naturally be a proportionate increase of danger that 
the person believing himself wronged would seek a 
remedy by personal violence instead of peaceably 
through the courts by a damage penalty in money. It 
could not therefore be in the true interest of the con- 
ductors of newspapers or of the people that the courts 
should be less open to render decisions in usual course 
upon the evidence produced in matters of difference 
between persons conducting newspapers and persons 
otherwise engaged, than between any two of the lat- 
ter. The litigant who is fired with indignation at the 
supposed injustice of a court is said to find relief 
either in an appeal or by swearing at the court, andin 
order to make it easy for a person wronged by a reck- 
less calumniator to get relief by the latter method, and 
save the wear and tear of litigation, it has occurred to 
me it might be useful if you would publish, and ren- 
der permanently accessible, ‘‘ for the benefit of all per- 
sons whom it may econcern,’’ the following, from the 
Mohawk Valley Democrat of a generation or so ago: 

“The base, black-hearted, triple-tongued, Janus- 
faced, cloven-footed calumniator, like the Joathsome 
worm, leaves his path marked with the filth of malice, 





and scum of falsehood, and pollutes the finest flowers, 
the choicest fruits, the most delicate plants, in the 
greenhouse of character. Living, he is a travelling 
pest-house; dying impenitent, his soul is too deeply 
stained for hell, and should be driven to that imagin- 
ary, elementless blank beyond the confines of all 
worlds, shrouded in all darkness of nonentity, there 
to roam alone through the ceaseless ages of eternity, 
without a pain or pleasure to relieve the awful monot- 
ony of that dreadful vacuum. So deep does the calum- 
niator sink into the murky waters of degradation and 
infamy that could an angelapply an Archimedian moral 
lever to him, with heaven for a fulcrum, he could not 
in a thousand years raise him to the grade of a con- 
victed felon.”’ 

We have no idea what the provocation could have 
been which roused the editor of the Mohawk Valley 
Democrat to this deliverance, but it must have been, it 
is fair to presume, a more false, malignant and dis- 
graceful libel or slander than would be uttered by any 
person or newspaper in our day. 

New York, A’pril 11, 1889. 


ARBITRARY ARRESTS. 


Editor of the Albany Law Journal: 

It was to be expected that a journal having the 
courage of ifs sound convictions would protest against 
the legalizing (so faras a statute may) of arbitrary ar- 
rests by the police of New York city. It appears that 
the proposition isin effect to submit those sacred rights 
of person, of which English-speaking people are wont 
to boast, to the keeping of policemen, not in every 
case intelligent and considerate, so as without fear of 
consequences they may, when they choose, coarsely, 
secretly, arbitrarily, on their own more or less un- 
founded or illogical inferences, distorted in accord- 
ance with their pre-determinations or expectations, to 
deprive persons of their liberty (and the rights inci- 
dental to and dependent upon it), on the theory and 
belief that such exercise of power is useful and proper, 
whereas in fact it is more suited to the methods in 
vogue in Russia and other continental despotisms 
than those methods which are commonly supposed to 
be enshrined in our laws, and by which no man can be 
deprived of any right of person or property, even pre- 
liminarially, except by agency of the law, set in mo. 
tion to a beneficial end, upon proof by a complainant 
which is apparently well and honestly founded, the 
whole process and result to answer to the require- 
ments of intelligent and conscientious reason. 

That legislative sanction for arbitrary arrests is 
sought by the New York police would seem to justify 
the belief that even with the countenance of their ‘‘ mil- 
itary’? and ‘‘politician”’ superiors, so monstrous an out- 
rage against public liberty and order and private 
rights as was perpetrated at General Grant’s funeral, 
with scarcely a word of protest from the newspapers, 
will not be repeated on another cecasion to the same 
extent, or in a similar manner, to that, when, as will 
be remembered, more than one hundred persons were 
subjected to the indignity of arrest and confinement 
ina prison cell, upon no charge of present misconduct, 
and only to be discharged by the court in the morn- 
ing as guilty of no offense, as was known would be the 
case. 

Such things will not often be done with impunity, 
nor any arbitrary violation by omission or commission 
of the people’s rights tolerated by persons appointed 
and paid to guard them, even though the person 
wronged is humble and friendless, or even wicked, in 
police opinion, if the people are appreciative, as we be- 
lieve they are, of the value of their inheritance, and 
not forgetful of the seas of blood and morasses of suf- 
fering through which the human race has struggled 
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through centuries to reach at last in this age and 

country the glorious mountain heights of liberty and 

security upon which, in theory of our Constitutions 

and the common law, we stand to-day. 
New YorK, April 15, 1889. 


SIGMA. 


UNCERTAIN DESCRIPTION. 


Editor of the Albany Law Journal: 

In making a search and conveyance of a village lot 
this week, [found a corner located in this language: 
“All that tract,’ etc., ‘situate in the town of Hoo- 
sick,’’ etc., ‘described as follows: Beginning in the 
center of the highway at the east corner of said Jot” 
(probably meaning the lot about to be described), ‘fin 
front of the window of Haynes’ dwelling-house, said 
highway leading to West Hoosick, and runs thence,’’ 
etc. 

Recognizing the facts that houses in this village have 
more than one window, and that the house probably 
referred to is situated atthe head of the street, and 
more than 200 feet from the supposed corner, so that 
a point in frout of the window might be any point 
slong the center of the street for a considerable dis- 
tance, I conclude that the corner is as uncertain as one 
located with reference to the bow of a ship at sea or 
the ancient site of a coal-shed on wheels. 


Yours truly, 
WIuuis K. HEATON. 


Hoosick FAuts, N. Y., April 6, 1889. 
—___ 4 _. 


COURT OF APPEALS DECISIONS. 


1 Vises following decisions were handed down Tues- 

day, April 16, 1889: 

Judgment affirmed with costs—George C. Genet, ex- 
ecutor, and another, appellants, v. Mary R. Hunt, re- 
spondent.——Judgment of General Term and decree 
of surrogate holding property assessable reversed, and 
proceedings dismissed with all costs in all courts to 
appellants—In re collateral inheritance tax upon real 
property in Kings county, devised by will of Hannah 
Euston, a non-resident of the State, who died outside 
its borders. Judgment reversed, new trial granted, 
costs to abide event— Young Men’s Christian Associa- 
tion of the city of New York, respondent, v. Mayor, 
etc., appellants.— Order reversed and motion denied 
with costs—William H. Jackson and others, respond- 
ents, v. Jesse H. Bunnell and another, appellants. 
Judgment affirmed as regards the admission to probate 
of both instruments; in all other respects reversed, 
with costs to theappellant, and one bill of costs to the 
respondent, both to be paid from the estate—Aaron 
N. Newcomb, executor, appellant, v. Edward H.Web- 
ster, executor, respondent.— Decree of conrt below 
modified in conformity with the views expressed in 
the opinion, and as modified affirmed with costs to all 
parties, payable out of the fund—William EK. Thom, 
appellant and respondent, v. Harriet H. Garner and 
another, respondent and appellant.—Judgment af- 
firmed with costs—Julia H. Kirtz, administratrix, re- 
spondent, v. Hezekiah Peck, appellant.——Judgment 
affirmed with costs—Alexander Van Rensselaer, ex- 
ecutor, respondent, v. Annie W. Van Rensselaer and 
others, appellants.-—Judgment affirmed with costs— 
Mary E. McKenna, administratrix, appellant, v. Hast 
River Ferry Company, respondent.— Judgment re- 
versed, new trial granted, costs to abide event—Giles 
H. Fowler, executor, respondent, v. Bowery Savings 
Bank, appellant.—Judgment affirmed with costs to 
all parties, to be paid from the estate—Julius T. Asch 
and others, respondents, v. Ellella Asch, individually 
and as executrix, appellant.——Judgment reversed, 
new trial granted, costs to abide event—Margaret C. 
Wallace, executrix, respondent, v. Moses Strauss, ap- 





pellant.——Judgment reversed, new trial granted,costs 
to abide event—Benjamin S. Mills, executor, respond- 
ent, v. Daniel R. Davis and others, appellants. ——Or- 
der affirmed and judgment absolute ordered for de- 
fendant on stipulation with costs—Catherine McClung, 
administratrix, appellant, v. Mary R. Foshour and an- 
other, respondents.—Judgment affirmed with costs, 
to be paid from the estate—In re Judicial Settlement 
of Accounts of Samuel R. Wells, executor. Judg- 
ment of conviction in the first degree affirmed—People, 
respondent, v. John Kelly, the Geneva murderer.— 
Judgment affirmed with costs—Lewis S. Goebel and 
another, executor, appellants, v. Catherine Wolf, re- 
spondent, and others, appellants.—Judgment af- 
firmed with costs—Mary A. Tellinger, appellant, v. 
Austin Mandeville and others, executors, respondents. 
—Judgment affirmed with costs—Mayor, etc., of 
New York, respondents, v. Abraham R. Van Nest, ap- 





pellant. —— Judgment affirmed with costs — James 
Gregory, respondent, v. Mayor, etc., of New York, 
appellant. ——Judgment affirmed, with costs of re- 


spondents payable from the estate—In re Final Settle- 
ment of Accounts of Benjamin Alberton and another, 
executors.—Judgment affirmed with costs—Betsy 
Tonkins, administratrix, respondent, v. New York 
Ferry Company, appellant.——Judgment of General 
Term and that entered on report of the referee re- 
versed, new trial granted, costs to abide event—George 
B. Collyer, respondent, v. Charles 8S. Collyer, adminis- 
trator. —— Judgment affirmed with costs—Samuel H. 
Kissam, executor of John Brotherson, respondent, v. 
John Consalus, surviving executor of Emanuel Consa- 
lus, appellant. ——Judgment affirmed with costs — 
Bryan J. O’Donnell, administrator, appellant, v. New 
York Central and Hudson River Railroad Company, 
respondent. Judgment reversed, new trial granted, 
costs to abide event—Elizabeth Byrnes, administra- 
trix, respondent, v. New York, Lake Erie and West- 
ern Railroad Company, appellant.——Orders affirmed 
with costs—William Sholle, appellant, v. John Scholle 
and others and J. Romain Brown, purchaser, respond- 
ents.—-Order affirmed with costs—The First General 
or Six Principle Baptist Society of Willett, appellant, 
v. Adam B. Loomis, president, respondent. ——Order 
affirmed with costs—-In re Petition of Union Elevated 
Railroad Company of Brooklyn to acquire title, ete. —— 
Appeai dismissed with costs—Almira Lee, appellant, 
v. Co-operative Life and Accident Association of the 
United States, respondents.— Judgments affirmed 
with costs in each—Mayor, etc., of New York, respond- 
ents, v. David C. Carlton, appellant (two cases). 
Judgment affirmed with costs—James R. Bowles, ad- 
ministrator, v. Rome, Watertown and Ogdensburgh 
Railroad Company, appellant.——Judgments of lower 
courts reversed, new trial granted, costs to abide 
event—Hannah Everson, respondent, v. Andrew Mce- 
Mullin, appellant. Judgment affirmed with costs— 
Anna Maria Deen, respondent, v. William Milne, ex- 
ecutor, appellant.—Judgment of Supreme Court and 
decree of Surrogate’s Court reversed, and case remit- 
ted to surrogate for further proceedings—In re Settle- 
ment of Accounts of Executors of William Hollister. 
—Judgment reversed, new trial granted, costs to 
abide event—Maregaret Budd, respondent, v. Stephen 
A. Walker, appellant. Judgment affirmed with 
costs—Jennie M. Thompson and another, appellants, 
v. St. Nicholas National Bank, respondent.—Judg- 
ment affirmed with costs—Henrietta C. Smith, appel- 
lant, v. John T. Cornell, executor, respondent.—Or- 
der affirmed with costs—Mayor, etc., respondents, v. 
Twenty-second Street Railroad Company, appellant. 
— Judgment affirmed with costs—Tacie McD. Har- 
per, appellant, v. Lillie Dowdney, administratrix, re- 
spondent.—— Judgment affirmed with costs to all par- 
ties, payable from the estate—James Cruikshank, ex- 
ecutor, appellant, v. Home of the Friendless and 
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others, respondents, and Julia A. Chase, appellant. 
—Judgment affirmed with costs—Olive Arms, re- 
spondent, v. William ID. Arms, executor, appellant. 
— Judgment affirmed with costs—Loventia L. Mur- 
phy, administratrix, respondent, v. Joshua S. Loomis, 
appellant. Judgment affirmed with costs—Martha 
J. Parsons, executrix, respondent, v. New York Cen- 
tral and Hudson River Railroad Company, appellant. 
—Judgment affirmed with costs—In re Settlement of 
Accounts of M. D. C. Crawford, executor of Emeline 
R. Hayward, appellant, v. Charles 5S. Barker and 
others, respondents. Judgment reversed, new trial 
granted, costs to abide event—Martha S. Bond, ad- 
ministratrix, respondent, v. Edward B. Smith and 
others, appellants. Judgment affirmed with costs— 
Edith Storin and another, respondents, v. Thomas 
Storin and another, executors, appellants.—Judg- 
ment reversed, new trial granted, costs to abide event 
—Eugene KH. Lewis, executor, respondent, v. Euos 
Merritt, appellant.—~Judgment reversed, new trial 
granted, costs to abide event—William J. Hill and 
others, executors, respondents, v. Charles L. Woolsey 
and others, appellants. 











SECOND DIVISION. 

Judgment affirmed with costs—James Ostrander, re- 
spondent, v. John Weber and Others, appellants. 
Judgment affirmed with costs—Town of Taylos, appel- 
lant, v. Elistian Brown, respondent. —Judgment af- 
firmed with costs—T'own of Solon, appellant, v. Wil- 
liamsburgh Savings Bank, respondent. Order af- 
firmed with costs—Amelia Gall, respondent, v. Charles 
KF. Galland others. Judgment affirmed with costs— 
George ©. Genet, appellant, v. City of Brooklyn, re- 
spondent. Judgment affirmed with costs—Joseph 
Disher, respondent, v. New York Central and Hudson 
River Railroad Company, appellant. Judgment of 
the General Term affirming that entered in favor of 
plaintiff on the report of Hiram E. Sickles, referee, 
declaring that acertain mortgage taken by Franklin 
Krum, in his own name, is the actual property of 
plaintiff, for whom he made the investment in such a 
fraudulent manner, and not apart of Krum’s assets 
assigned to the bank, affirmed with costs—Helen KE. 
Edwards, respondent, v. William C. Lamont, receiver 
of the Schoharie County National Bank, appellants. 
—Judement affirmed with costs—William Watson, 
administrator, appellant, v. City of Kingston, respond- 

















ent.-—Judgment affirmed with costs—Michael H, 
Connolly, an infant, by guardian, respondent, v. 





Knickerbocker Ice Company, appellant. Judgment 
affirmed with costs—William J. Conley and another, 
respondents, v. Henry Dazean, appellant. Judg- 
ment affirmed with costs—John F. Klump and an- 
other, appellants, v. Guy H. Gardner and others, re- 
spondents. Judgment affirmed with costs—Edmund 
R. Morse, respondent, v. George H. Morrison, appel- 
lant. Order affirmed with costs—In re Receiver of 
Grocers’ Bank of New York.— Judgment reversed, 
and judgment absolute ordered for defendant with 
costs—New York, Providence and Boston Railroad 
Company, respondent, v. William P. Dixon, assignee, 
appellant. Judgment reversed, new trial granted, 
costs to abide event--George F. Newhall, respondent, 
v. William H. Appleton and others, appellants. 
Judgment reversed, new trial granted, costs to abide 
event—John Powers, respondent, v. City of Yonkers, 
appellant. 
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NOTES. 
PEAKING of abbreviations, the Boston Transcript 
suggests that a good abbreviation for Alaska 
would be L. S., which, as every one knows, means the 
place of the seal. 


A prominent Republican lawyer in this city, whose 
influence would be a prize if somebody had the lucky 
number to draw it, has found it necessary to put on 
his door a placard reading: ‘‘ If I can practice the law 
of the country, I don’t care who holds the offices. Go 
’way and let mealone. I’m not at home, and when I 
am [ have no influence.’’—San Francisco Alta. 


The first section of a bill recently passed by the Ne- 
braska Legislature reads: Section 1. It shall be un- 
lawful for any person to fire off or discharge any pistol, 
revolver, shotgun, rifle or any firearms whatsoever on 
any public road or highway in any county of the State 
of Nebraska, or within sixty yards of such public road 
or highway, except to destroy some wild, ferocious 
and dangerous beast, or an officer in the discharge of 
his duty. 


In his brief in Losee v. Clute, 51 N. Y. 494, Mr. J. S. 
Landon (now judge), asked: ‘‘ Suppose in the bella- 
donna case ’’?—Thomas v. Winchester —‘“‘ Mrs. 'Thomp- 
son had applied the poison, under the notion that it 
was a harmless perfumery, to her silks, instead of to 
her stomach, and the silks had been destroyed, would 
she have sued Winchester, the manufacturer and false 
labeller, and founded her right to recover upon the 
theory that his negligence was imminently dangerous 
and destructive to human life, or would she have sued 
Ford, her immediate vendor, and founded her action 
upon contract?” And the court answered ‘‘ Ford.” 


In his brief in Matter of Ward, 52 N. Y. 395, Rey- 
nolds ana Ward discoursed thus on the meaning of 
the word ‘‘adjoining.’’ “The Latin jungo, from which 
our word ‘join’ is derived, means to unite, to place to- 
gether (from jugum, a yoke). The prefix ‘ad’ strength- 
ens the primary, aud the compound ‘ adjoining,’ both 
in classical and popular phraseology, is perfectly un- 
derstood to mean ‘touching or contiguous, as dis- 
tinguished from ying near, or adjucent.’ Mr. Crabbe, 
in his ‘ Knglish Synonyms,’ classifiesand distinguishes 
the words ‘adjacent,’ ‘adjoining’ and ‘contiguous,’ and 
after giving the etymology of the words, illustrates the 
difference between them as follows: ‘What is adja- 
cent may be separated by the intervention of some 
third object, e.g.: ‘They have been beating up for 
volunteers at York and towns adjacent, but nobody 
would list.’ Granville. What is adjoining must touch 
in some part, e. g.: ‘As he happens to have no estate 
adjoining equal to his own, his oppressions are borne 
without resistance.’ Johnson. What is contiguous 
must be fitted to touch entirely on one side. ‘ We ar- 
rive at the utmost boundary of the wood, which lies 
contiguous to the plain.’ Steele. Noah Webster de- 
fines ‘adjoin’ as follows: ‘ To lie or to be next to or in 
contact—to be contiguous. This is the common use of 
the word. See join.’ He defines ‘join’ as follows: ‘To 
unite two entire bodies without a breach or intermix- 
ture, by contact or contiguity. It differs from connect, 
which signifies to join by an intermediate substance.’ 
Worcester in his dictionary distinguishes the syno- 
nyms ‘adjacent,’ ‘adjoining’ and ‘contiguous,’ as fol- 
lows: ‘What is adjacent may be separated by the inter- 
vention of some other object; what is adjoining must 
touch in some part, and what is contiguows must touch 
on one side.’”’ ‘In Rex v. Hodges, 1 M. & W. 371, the 
prisoner was indicted under an English statute for 
stealing pear trees, described in one of the counts of 
the indictment as growing on land ‘adjoining, etc., to 
a dwelling-house.’ Held, ‘adjoining’ imported actual 
contact, and therefore ground separated from a house 
by a narrow walk and paling with a gate in it was not 
within the meaning of the act. In Peverly v. People, 
3 Parker, the sole question was whether adjoining 
meant actual contact in an indictment for arson, and 
it was held that it did.’’ See Holmes v. Carley, 32 Barb. 
440, affirmed 31 N. Y. 289. 
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The Albany Law Journal. 


ALBANY, APRIL 27, 1889 


CURRENT TOPICS. 





UR attention has been called by Mr. John 8S. 
Blair, of Washington, D. C., to the act of 
Congress of August 1, 1888, relating to liens of 
judgments in the Federal courts. The House judi- 
ciary committee, in reporting that bill, observed: 
‘‘There is no act of Congress making judgments in 
the courts of the United States a lien on lands. 
Such a lien depends upon the local’laws of the 
State where the land les. Kent Com. 248, note 
b; Tayloe v. Thomson, 5 Pet. 358; Williams v. Bene- 
dict, 8 How. 107; Ward v. Chamberlain, 2 Black, 
430. * * * It seems to be settled that in every 
State the judgments of the Federal courts have the 
same lien, to the extent of their jurisdiction, as the 
judgments of the highest court of the State. * * * 
Different regulations prevail upon the subject of 
judgment liens in different jurisdictions, and in 
some of the States neither judgments nor decrees 
for the payment of money, except in cases of at- 
tachment or mesne process, create any preference 
in favor of the creditor until the execution on the 
same has been duly levied on the land. Ward v. 
Chamberlain, 2 Black, 480. In many of the States 
the judgment of a State court is a lien upon lands 
only in the county in which the judgment is ren- 
dered, and cannot be made a lien in another county 
except by filing therein a transcript of the judg- 


ment, or by having the same docketed, recorded or 


registered, as directed by State law. In a number 
of the States therefore judgments of the Federal 
courts are liens upon the real property of the debtor 
throughout the State, without being recorded or 
filed in any other place than the court where ren- 
dered, while judgments of the highest courts of the 
State are liens only in the county in which the 
judgments are rendered or have been recorded or 
docketed. The only purpose of the proposed leg- 
islation is to place judgments of the State and Fed- 
eral courts upon a perfect equality in each State, 
and that the same provisions of State law which 
regulate the docketing, registration or recording of 
the judgments of the State courts shall be made 
applicable to the judgments of the United States 
courts, when authorized by the laws of such State.” 
The act reads as follows: ‘* Be it enacted by the Sen- 


ate and House of Representatives of the United States 


of America in Congress assembled, That judgments 
and decrees rendered in a Circuit or District Court 
of the United States within any State shall be liens 
on property throughout such State in the same 
manner and to the same extent and under the same 
conditions only as if such judgments and decrees 
had been rendered by a court of general jurisdic- 
tion of such State: Provided, That whenever the 


Vor. 39.— No. 17. 





laws of any State require a judgment or decree of a 
State court to be registered, recorded, docketed, 
indexed or any other thing to be done in a particu- 
lar manner, or in a certain office or county or par- 
ish in the State of Louisiana before a lien shall at- 
tach, this act shall be applicable therein whenever 
and only whenever the laws of such State shall au- 
thorize the judgments and decrees of the United 
States courts to be registered, recorded, docketed, 
indexed or otherwise conformed to the rules and 
requirements relating to the judgments and decrees 
of the courts of the State.” Section two provides 
for indexing. Section three provides that such 
judgment or decree need not be docketed in any 
State office within the same county or parish in 
which it is rendered. Mr. Blair says: ‘‘I do not 
know how generally the Legislatures of the various 
States have taken notice of this enactment, and I 
address you as being the best means of communi- 
cating with the bar of the country. Having been 
requested to prepare a bill for the Legislature of 
my own State I append a draft, which with slight 
alterations would prove sufficient in other States.” 
Mr. Blair’s proposed bill is as follows: ‘‘ Be it en- 
acted that judgments and decrees rendered in a 
Circuit or District Court of the United States may 
be registered, recorded, docketed and indexed in 
any county of this State within the district in 
which said court may sit, except the county in 
which said judgments or decrees are rendered, in 
the same manner in which judgments and decrees 
of the courts of this State rendered in one county 
are registered, recorded, docketed and indexed in 
another county.” 


The conduct of the public prosecutors in the 
case of the boy, Krulisch, in New York, has caused 
a good deal of unfavorable comment by the press. 
The district attorney is blamed because he did not 
take part in the trial, and the assistant is blamed 
because he thanked the jury for the acquittal. The 
inaction of the former was usual, the action of 
the latter unusual. But as the result was just 
we do not see why either officer should be 
blamed. If the district attorney had _partici- 
pated it would either have made no difference 
or have induced a conviction. In the former case 
he would have been wasting his precious time, 
in the latter employing it worse than usual. It is 
not common for public prosecutors to do any thing 
but strive through thick and thin to produce con- 
viction without regard to the merits, and to de- 
nounce the jury in case of acquittal or disagree- 
ment. In this case the assistant did no harm, but 
simply showed the candor of a humane and sensi- 
ble man. It has never been suggested that he did 
not do his duty; he tried the case thoroughly and 
intelligently. There was hardly evidence enough 
to indict the boy. The only evidence against him 
was that he bought the fatal hatchet, and his con- 
nection even with that was left by the whole testi- 
mony about as uncertain as that of the father of 
our country with the traditional implement. The 
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boy commended himself to belief by his straight- 
forward and simple narration, and the result was 
foregone, it seemed to us. Any other result would 
have been a reproach to justice, whatever the crows 
of the city press may have thought of it. 


Every lawyer will read with great pleasure and 
instruction Mr. Bryce’s remarkable book, ‘‘ The 
American Commonwealth,” the fairest of all the 
books on this country, as well as the most pro- 
found. The extent and accuracy of the author’s 
information is astonishing. There is seldom any 
thing from which an American can dissent, unless 
he is one of those fanatics who think there are no 
specks on the national bird. The greatest compli- 
ment the writer pays to our people is his constant 
reference of all apparent inconsistencies and de- 
fects to the corrective influence of public opinion. 
Where that is right nothing can long go wrong. 
There are two points in the chapter on the State 
judiciary in which we do not exactly agree with 
Mr. Bryce. In speaking of the judicial corruption 
of the Tweed times he says: ‘‘ Even in those loath- 
some days the Court of Appeals at Albany, the 
highest tribunal of the State, retained the respect 
of good citizens.” (Noah Davis, Harper's Weekly, 
and the ghost of Charles O’Conor would not agree 
to this.) This would seem to convey the impres- 
sion that the Court of Appeals judges were the 
only judges who retained public respect, whereas 
the judicial corruption was confined to two or three 
officers, and there was never a breath or a suspicion 
against the other Supreme Court judges. We think 
too that Mr. Bryce rates the average learning and 
abilities of the State judges much too low. In our 
judgment, although it may be true that the low 
salaries keep the very first order of talent from the 
bench in many if not in most cases, yet the bench 
is generally fairly representative of the bar. Only 
in the great cities is there any apparent disparity. 
We fear that Mr. Bryce has been unwisely advised 
on this score. It is also rather cold comfort to be 
told ‘‘pecuniary corruption seems, so far as a 
stranger can ascertain, to be rare, perhaps very 
rare, but there are other ways in which sinister in- 
fluences can play on a judge’s mind,” ete. Mr. 
Bryce sums up ‘‘the mischief” in ‘‘ popular elec- 
tions, short terms and small salaries.” But he 
asks: “ Why then have sources of evil so grave 
failed to produce correspondingly grave results?” 
He answers by citing the influence of public opin- 
ion, the influence of the bar, and the following, 
which will make every American lawyer smile: 
‘‘One is the co-existence in every State of the Fed- 
eral tribunals, presided over by judges who are 
usually capable and always upright. Their pres- 
ence helps to keep the State judges, however per- 
sonally inferior, from losing the sense of responsi- 
bility and dignity which befits the judicial office, 
and makes even party wire-pullers ashamed of 
nominating as candidates notoriously incapable or 
tainted men.” It certainly is not true that the 


State judges are ‘‘ personally inferior ” to the Fed- 
eral circuit or district judges, and it is equally true 
that wire-pullers know and care nothing about 
them. Comparatively few people in the State 
know who the Federal judges are or come in con- 
tact with them. In all Mr. Bryce’s comments we 
can discover but one serious defect in our judicial 
system, and that is the failure of the Federal Con- 
stitution to limit the number of the Supreme Court 
judges, and the possibility of packing the court in 
order to induce a desired decision. 


The Harvard Law Review for April revives the 
story of the interesting and romantic case of Mrs. 
Bathsheba Spooner, hanged with three men in 
Massachusetts in 1778 for the murder of her hus- 
band. Her father was the Hon. Timothy Ruggles 
of Hardwick, ‘‘a large land-owner, a real lord of 
the manor, who kept extensive game parks and a 
stable of thirty or more saddle-horses; a lawyer, 
judge, politician, soldier, president of the first Con- 
tinental Congress, and already in 1778 an emi- 
grated Tory. Hence the strong political feeling 
against Mrs. Spooner.” The Review continues: 
‘‘But there is a point of great legal interest con- 
nected with the trial. While under sentence of 
hanging Mrs. Spooner petitioned the governor and 
council for a respite on account of her pregnancy. 
The council issued to the sheriff a writ de ventre 
inspiciendo, ordering him to summon a jury of ‘two 
men midwives and twelve discreet and lawful ma- 
trons’ to ascertain the truth of her plea. ‘The 
verdict of the above matrons is that the said Bath- 
sheba Spooner is not quick with child.’ Accord- 
ingly Mrs. Spooner was executed. But a_ post- 
mortem examination proved that her assertion had 
been true. In Massachusetts there has been found 
no subsequent case in which a jury of matrons has 
been summoned, although there seems to be no 
evidence that such a jury is not still a part of the 
machinery of the courts of the State. It was hardly 
likely that the jury of matrons would be summoned 
again so long as Mrs. Spooner’s case was fresh in 
mind. Moreover, the progress of the science of 
medicine has been so great during the past century 
that every year has seen it less expedient to resort 
to such clumsy means, when doctors can be had. 
It is not strange that the ALBAny Law JournaL 
jeers at the Pennsylvania papers for suggesting that 
such a jury be summoned; ‘it is antiquated,’ is the 
taunt. It is possible, even by an examination of 
the later cases, to discover a tendency to put ques- 
tions of alleged pregnancy to doctors for decision. 
The writ in Mrs. Spooner’s case, for example, added 
two ‘men midwives’ to the twelve matrons —a de- 
parture from common-law practice not entirely 
happy however, if we judge by the result. The 
jury of women in Anne Wycherley’s Case, 8 C. & P. 
262, asked for and got the assistance ef a surgeon. 
In New York the request for a jury of matrons was 
refused, but the circumstances of the case war- 
ranted the refusal without any reflection on the 
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merit of the jury itself. In view of all these facts 
it seems quite likely that a question of pregnancy 
arising to-day would be referred for decision di- 
rectly to doctors.” 





NOTES OF CASES. 





N Lee vy. State, Wisconsin Supreme Court, March 
12, 1889, a prosecution for assault with intent 
to commit rape, it was held error to permit the 
mother to testify in chief to all the details of the 
alleged assault related to her by the prosecutrix. 
The court said: ‘‘On the trial Mrs. Maltby, the 
mother of the prosecutrix, was called by the State 
as a witness, and testified that she first saw her 
daughter after the alleged assault the next day, and 
that her daughter then told her of the outrage. 
This was proper testimony. Hannon v. State, 70 
Wis. 448. Such testimony is admitted because the 
failure of the prosecutrix to make early complaint 
—or as the old books put it, immediate hue and 
cry —raises a strong presumption against the truth 
of her charge. But inasmuch as the present prose- 
cutrix told the first lady she met immediately after 
the alleged assault that the accused had insulted 
her, and had also commenced this prosecution be- 
fore her mother saw her, which was a sufficient 
‘hue and cry’ under the rule, the testimony of her 
mother that she also complained to her was of little 
importance. But Mrs. Maltby was permitted against 
, objection to testify in chief to all the details of the 
alleged assault related to her by the prosecutrix. 
This was error. The rule which admits proof of 
immediate complaint does not go to that extent. 
The true rule on the subject is correctly stated in 
Hannon v. State, supra. 
hence fatal to the judgment.” In harmony with 
this, State v. Robertson, 38 La, Ann. 618; 8. C., 58 
Am. Rep. 201; People v. Mayes, 66 Cal. 597; 8. C., 
56 Am. Rep. 126; Oleson v. State, 11 Neb. 276; 8.C., 
38 Am. Rep. 366. Contra, Benstine v. State, 2 Lea, 
169; S. C., 81 Am. Rep. 593; State v. Kinney, 44 
Conn. 153; 8. C., 26 Am. Rep. 436. 


In Youmans v. Wagener, South Carolina Supreme 
Court, March 7, 1889, it was held that where a 
married woman acquires during coverture the fee 
in her husband’s lands her inchoate dower right 
ceases to exist, in analogy with the doctrine of mer- 
ger, and her conveyance to a third person passes 
the title free from the incumbrance of dower. The 
court said: ‘‘When a greater and less estate meet 
in the same person without any intermediate estate 
the less estate is merged in the greater, or to use 
the language of the old law, is ‘drowned,’ and 
ceases to exist. Thisis merger. 2 Rap. & L. Law 
Dict. 815; Mangum v. Piester, 16 8S. C. 316. So 
too, by operation of law, where one right unites in 
the same person with another right of greater legal 
worth the first right is extinguished. For instance, 
where one acquires a remedy or security of a higher 
nature, in legal estimation, than the one he already 


The error is material, and 


possesses for the same right, then his remedies in 
respect of the minor right or security merge in those 
attaching to the higher one. An instance is a bond 
taken for a simple contract debt or a bond reduced 
to judgment; the principle in all these cases, both 
as to the merger of estates and the extinguishment 
of rights, being that the larger estate or right of 
which the party becomes possessed puts him in 
possession of the lesser as completely as though it 
had been enforced by itself, and therefore there is 
no longer any reason to claim it. Now it is true 
that in the case before us there is no union of two 
estates (an inchoate right of dower not being an 
estate), nor is there a coinciding of two rights in 
the sense referred to above, the claim for dower 
being a mere inchoate right, and the estate a fee- 
simple estate. There is therefore, technically, no 
merger of estates or of rights. But the principle 
upon which it has been established that a merger 
in such cases takes place is present here. The de- 
mandant when she purchased the land became the 
owner in fee, with an incumbrance of an inchoate 
right of one-third to herself as dower. Had her 
husband been dead at that time, and her right to 
dower been consummated, there is no doubt but 
that the dower would have been merged — drowned 
in the fee — because the fee would have given her 
possession of the dower as well. Why not then 
the same result as to her inchoate right? This is a 
new case, it is true; no question of dower having 
ever been before this court, or courts elsewhere, 
upon the precise state of facts here, so far as our 
researches have gone, or so far as references of 
counsel have been made. In the absence of. all au- 
thority upon the precise point involved, we con- 
clude from the analogy of merger established as 
above that his honor was correct in holding that 
merger had taken place here, and that in conveying 
the land in question to F. W. Wagener & Co. she 
conveyed an absolute estate, free from the incum- 
brance of dower.” 


In Danaher v. City of Brooklyn, 51 Hun, 563, it 
was held that a city is not lable for negligence in 
maintaining a well containing impure water, caused 
by the properties contained in the earth through 
which the water percolates, until notice; that it is 
the duty of the board of health to examine the 
water and notify the city, and the adjudications of 
the board of health are not competent to charge 
the city until brought to its attention. Pratt, J., 
said: ‘* But there isa different class of powers ex- 
ercised by municipal corporations which impose no 
liability unless by express provision of statute. 
These may be classed as governmental powers, that 
is to say, they are peculiar to and do not fall within 
the limitations which distinguish them from the 
quasi corporations to which we have alluded. To 
this class belong the injuries resulting to persons 
and property by their failure to afford protection 
against the violence of mobs, the acts of policemen, 
firemen, etc. And the simple fact that it has the 
power to appoint, and of taxation to compensate 
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its appointees, does not create a liability. In these 
respects it acts as the agent of the State, and exer- 
cises a purely governmental power. The officers 
thus created are public officers engaged in the dis- 
charge of public as distinguished from the special 
and peculiar functions which distinguish municipal 
corporations from the other political divisions of 
quasi corporations of the State. While these rules 
are well established, a few illustrative cases may be 
of service in leading up to the consideration of the 
particular cause of the injury of which _ plaintiff 
complains. A county is not liable for the acts or 
negligence of officers or employees which it ap- 
points in the erection or management of a court- 
house (Hollenbeck v. Winnebago County, 95 Ill. 148; 
S. C., 35 Am. Rep. 151); nor for injuries sustained 
by the defective construction or imperfect lighting 
thereof (Kincaid v. Hardin County, 53 Towa, 4380; 
S. C., 36 Am. Rep. 236); nor is a city liable for the 
acts or neglect of its board of education (Ham v. 
Mayor, etc., 70 N. Y. 459); nor for those of the 
board of charities, ete. (Mazmilian v. Mayor, ete., 62 
N. Y. 160); nor for those of an inspector of steam- 
boilers (Mead v. City of New Haven, 40 Conn. 72; 
S. C., 16 Am. Rep. 14); nor for the destruction of 
buildings to prevent the spread of conflagrations 
(Russell v. The Mayor, 2 Den. 461); nor for the ac- 
tion of its health authorities (Ogg v. City of Lansing, 
30 Iowa, 495; S. C., 14 Am. Rep. 499). These are 
all deemed to bé within the range and immunities 
incident to its power of sovereignty. We think 
that the evidence discloses the facts that the sick- 
ness and death here complained of, even assuming 
that it was traceable to the waters of this well, were 
attributable to the failure of the department of 
health to watch over the influences which might af- 
fect, or to examine the water, or to take or call 
upon the city to take measures to prevent the pub- 
lic from using the well and pump. There was 
nothing in the plan of construction, or method of 
execution of the plan for this well or the pump, 
which would suggest that the water was Hable to 
become dangerous. As already observed, there is 
no suggestion that any thing was out of order 
about either the well or pump, or sewers or the 
streets, in consequence of which the water was ren- 
dered impure. Its unwholesomeness was the result 
of natural causes, and was not attributable to the 
city in its private capacity unless it was a part of 
its water supply, a point which we shall presently 
examine. * * * Weare satisfied that the char- 
ter does not impose the duty of watching over the 
quality of this water as affected by the natural 
sources of supply to this well. It does precisely 
what almost every other charter does for the mu- 
nicipality, viz., gives power to rppoint the head of 
the department, and is special in this request that 
it authorizes that department to provide a sanitary 
code, to be approved by the common council. Its 
provisions are broad enough to authorize the adop- 
tion of a complete system of rules and regulations, 
with fines and penalties for the infraction thereof; 
and we may I think take notice of the fact that 


such code has been adopted. We look in vain for 
any special provision which imposes any duty upon 
the city to exercise vigilance in matters affecting 
the public health, except through this department. 
It is indeed hinted that inasmuch as this well was 
in one of the public streets there could be no inter- 
ference therewith, except through special direction 
of the common council to the department of public 
works. But the difficulty with this theory is that 
the city owed no duty respecting the causes which 
poisoned these waters, except through this depart- 
ment, and was not therefore bound to know that 
they were unfit for use until this department gave 
notice of, or until it acquired knowledge of the 
fact in some other way. The duty of vigilance, in- 
spection, detection, analysis, etc., were with that 
department. So that the neglect, if any, was in its 
failure to inspect and require action by the com- 
mon council. That being true, there was no rela- 
tion of master and servant between this department 
and the city respecting this duty of vigilance upon 
which to predicate the liability of the latter. Hence 
we see that a clear distinction exists between the 
duties of this department and the city itself in re- 
spect to the causes which led to this difficulty. 
The former was bound to exercise reasonable vigi- 
lance over influences which might affect this water, 
according to’ the plan by which it was collected. 
The latter was bound to keep its sewers and streets 
in such condition that the waters would not be pol- 
luted, and to keep the well and pump in proper re- 
pair. Hence knowledge or neglect of the means of 
knowledge, in respect to the natural quality of this 
water by this department, was not the knowledge 
or neglect of the city; and therefore the acts of ad- 
judications of this department, respecting the nat- 
ural quality of this water, were not material or com- 
petent evidence to charge the city with any active 
duty respecting it until they were brought to its at- 
tention. This conclusion disposes of the offers of 
evidence of the acts of the department of health. 
* # * We do not think that the well in question 
was any part of the general system of water supply 
for the city. These public wells were isolated and 
independent contrivances for local convenience. 
The city derived no revenue from any of them, 
There was no element of a private business enter- 
prise about them.” 


io — 


BANKS—APPLICATION OF DEPOSITS—PAY- 
MENT OF NOTE—CUSTOM—SET-OFF. 





TENNESSEE SUPREME COURT, FEB. 28, 1889. 


GRIssom v. COMMERCIAL NATIONAL BANK. 


A note executed by the depositor of a bank, and payable at 
th bank, is not equivalent toa check, and the bank has 
no authority to pay such note toa third party in the ab- 
sence of a usage or of instructions from the maker to that 
effect. 

There was evidence that a certain bank was in the habit of 
paying such notes upon presentment, without asking in- 
structions from the maker. But among other banks in 
the neighborhood the custom was not uniform; some of 
them so paying only when given for personal property, 
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and others, only when the depositor executing the note 
was engaged in mercantile business. Held, that a de- 
positor of the first-named bank, who had no knowledge of 
any such custom, was not bound by it. 

And where it appeared that such a note, executed by such 
depositor, and paid by his bank without asking for in- 
structions, was an accommodation note, and that the 
maker had no notice of such payment until after the insol- 
vency of the party primarily liable, and aftera settlement 
had been had between him and such party, in which such 
note was credited to the latter, the bank had no right to 
set off the amount of such note in an action against it by 
the maker to recover a deposit. 


PPEHAL from Chancery Court, Davidson county ; 
Andrew Allison, C. 


Stokes, Parks & Stokes, for appellant. 
Champion & Head, for respondent. 


Fouxkes, J. This isa bill brought by complainant to 
recover of the defendant the sum of $1,000 claimed as 
a balance due after crediting the bank with all checks 
drawn against sundry deposits made therein by com- 
plainant as a customer of the bank. ~ 

The defendant interposes two defenses. It admits 
that between May 1], 1886, and July 27, 1887, the com- 
plainant made deposits with it in sundry sums aggre- 
gating $5,134.05; but says that it has paid out the same 
for and on account of complainant, upon sundry 
checks, except as to $1,000, which it says was paid upon 
and in discharge of a note of complainant’s for that 
amount, made and dated at Nashville, March 26, 1887, 
and payable sixty days after date to the order of J. D. 
Carter & Co., at the Commercial National Bank, Nash- 
ville, indorsed by J. D. Carter & Co., and by John F. 
Wheelis; the latter of whom, as the owner and holder 
thereof, placed the same in the Fourth National Bank 
of Nashville for collection. That on May 28, the last 
day of grace, the note was by the Fourth National 
Bank presented for payment at the defendant’s bank- 
ing-house, where it was marked ‘‘ good,” by defend- 
ant, and was, on May 30, paid by defendant to the 
Fourth National Bank, and the amount thereof charged 
up to complainant inthe same manner as though it 
had been acheck drawn by complainant. It claims 
that it was and is the custom of the banks in Nash- 
ville, where notes are made payable at a particular 
bank, to pay such notes, when the maker has suffi- 
cient funds to his credit for that purpose, without in- 
structions, and to charge the same to the general ac- 
count of the maker. It also insists that, independent 
of custom, it has the right to treat a note so made as 
the equivalent of a check, and as a direction there- 
fore on the part of the maker, to pay same on his 
general account as a depositor. The chancellor found 
both defenses in favor of the bank, and dismissed the 
bill. Complainant has appealed, assigning errors. 

We will consider, first, the matter of custom. The 
defendant introduces the testimony of the officers of 
four banks in the city of Nashville, who say that such 
a custom, with certain modifications and variations, 
prevails at their respective banks, and, so far as they 
know, at the banks in the city generally. But these 
witnesses are not agreed as to the manner of exercis- 
ing the usage. Mr. Porterfield, of the defendant bank, 
says it is the custom with his bank to pay such notes, 
unless on their face they appear to have been given 
for land, in which event they are not paid. Mr. Wil- 
liams, of the First National Bank, says that while the 
habit of his bank was to pay such notes, they did not 
pay land-notes, nor where there was some complica- 
tion about them. Mr. Keith, of the Fourth National 
Bank, proves that it was the custom of his bank to pay 
such notes, and that he knows of no exception to the 
rule, although his bank may have made some. Mr. 
Jones, of the American National Bank, says that it is 
the custom with his bank to pay such notes, if given 


by mercantile men; but when given by men not so 
engaged, they ask for instructions, before paying; and 
that, immediately upon paying a note under the usage 
referred to, his bank always gave written notice to the 
depositor that such pay ment had been made. If the 
custom of this last bank as to giving notice had been fol- 
lowed by the defendant bank, it is probable that this 
suit would never have been brought, as the complain- 
aut would have had opportunity of protecting himself 
by recourse over on the parties for whom he was ac- 
commodation maker, as will appear later on. It is 
clearly proven that such a custom was not known to 
this complainant, who was a lumberman, living in a 
small town in the State of Kentucky, 200 or 300 miles 
from Nashville. From what has already been stated 
as to the proof on this subject, it is clear that the de- 
fendant cannot justify its payment of the note in ques: 
tion upon the ground of custom. It is well settled 
that, to be binding, a custom must be generai as to 
place, and not confined to any particular bank or 
banks. It must be certain and uniform, and there 
must be a reasonable ground to suppose that the cus- 
tom was known to both parties to the contract, as it 
is upon this supposition that the parties are presumed 
to have contracted with reference to it. Dabney v. 
Campbell, 9 Humph. 686; Saint v. Smith, 1 Cold. 52; 
Adams v. Otterback, 15 How. 545; 1 Morse Banks (ed. 
1888), 8 9. 

Having failed, then, to show a right to pay the note 
upon the ground of a usage or custom binding upon 
this complainant, we are confronted with the proposi- 
tion that, independent of usage, the bank at whose 
place of business a note is upon its face made payable, 
has the right to treat the note as a check, and pay 
same, and charge it up to the account of the maker, 
where such maker is a depositor of the bank. The 
question is presented for the first time in this State, 
although it has received the attention of text-writers, 
and been passed upon by the courts of other States, 
where we find a conflict of opinion. Under such cir- 
cumstances it is our duty to determine the question 
for ourselves, upon reason and principle, and with a 
due regard for considerations of public policy and con- 
venience, provided that, in doing so, we do not place 
our State in antagonism to the current of authority in 
this country. We recognize the fact that it is of prime 
importance that the several States in this Union 
should, as far as may be, without doing violence to 
well-settled principles of State jurisprudence, endeavor 
to bring about and maintain as much certainty and 
uniformity of decision on questions of commercial law 
as can be accomplished. In response to this idea, we 
would, upon the question now before us, yield much 
of the strong conviction we entertain thereon in the 
endeavor to place ourselves in line with the current of 
authority, if a strong and steady current could be 
found, which would not threaten to engulf and de- 
stroy distinctions which have been long and well set- 
tled in this State. 

While we must concede that the weight of text- 
book authority is in support of defendant’s conten- 
tion, we are unable to discover that the weight of ju- 
dicial decision is in the same direction. Moreover, we 
are constrained to believe that the contrary view is 
more in harmony with well-settled adjudications in 
this State upon principles presenting analogous ques- 
tions, and that the current of adjudged cases is cer- 
tainly as strong in the same direction. Let us see, in 
the first place, what is the relation between depositor 
and banker. It is merely that of debtor and creditor, 
where the deposit is not a specialone. The money de- 
posited in the ordinary course of business is at once 
blended with the general funds of, and becomes the 
property of, the bank. The depositor has only a debt 
against the bank, payable on demand, upon the pre- 
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sentation and surrender of the draft or order ad- 
dressed to and directing the bank in unequivocal 
terms to pay the amount of such draft to the person 
therein named, or to bearer. This order is commouly 
known in commercial and banking parlance as a 
*“check.” 

Reduced to its last analysis, then, the question at is- 
sue here may be said to be: [f a creditor makes a note 
payable to a third party at his debtor's place of busi- 
ness, does it operate as an order on the debtor to pay 
the note, in the absence of any instructions, aud in the 
absence of any understanding or agreement growing 
out of the previous course of dealing between the par- 
ties? In the absence of authority, the question would 
seem to carry its own answer in the negative. In 
McGill v. Ott, 10 Lea, 147, this court has said: ‘‘A man 
who receives the money as agent of another, cannot 
simply, in that capacity, make an application of such 
money to the payment of his principal’s debt without 
the assent, expressed or implied, of the principal. The 
fact that the debt is due to him cannot change the prin- 
ciple. He was bound to account for the money to his 
principal, it is true, but this simply made him his 
debtor to that amount. If sued for it, he might, un- 
der our law, set off his debt under a plea, and then 
hold the money subject to such an adjustment of their 
rights. But this goes on the idea that each is adebtor 
to the other, and not that one debt has paid the other.”’ 
The fact that the note was payable ‘‘at’’ the bank, 
could not change the principle aimed at in the decis- 
ion just quoted, unless we are to read the words ‘‘pay- 
able ‘at’ the bauk’’ as synonymous with the words 
“payable ‘by’ or ‘through’ the bank.’’ It will be ad- 
mitted that there is nothing in the primary meaning 
nor general signification of the terms to warrant the 
use of the words in the sense in which they are to be 
understood, if the contention of respondent is to pre- 
vail. It is egually plain that there is nothing in the 
origin and purpose of the words ‘‘ payable at the bank,”’ 
as used in notes, to justify the meaning sought to be 
piven them. The language is no necessary part of the 
instrument. Itis as valid when made payable gene- 
rally as when made payable at any particular place. Its 
purpose, as generally understood, is to designate a 
place where the holder may find the maker, and ascer- 
tain whether the latter is ready, able and willing to 
pay the same; if not, then, having made demand at 
the place designated, there remains nothing for the 
holder to do but give notice to the indorser that such 
demand has been made and refused, as required by the 
law merchant as a condition precedent to recourse on 
such indorsers. 

For a while, in England, it was held that a failure tu 
present at the place named on the note discharged the 
maker, and the conflict of decisions between the Court 
of King’s Bench and the Court of Common Pleas, be- 
fore the decision of the House of Lords in 1820, in Rowe 
vy. Young, 2 Brod. & B. 165, in accordance with the de- 
cision of the Common Pleas, reversing the judgment of 
the King’s Bench, was finally settled in land 2 George 
IV, chapter 78, which enacted that an acceptance 
‘* payable at the house of a banker, or other place,’’ 
should be deemed a general acceptance, unless the 
words ‘‘and not otherwise, or elsewhere,” were added. 
Bank v. Smith, 1 Am. Lead. Cas. 456 (864). But the 
almost unbroken current of authority in this country 
is that, so far as the maker of a note or the acceptor 
of a bill is concerned, the designation of a place of pay- 
ment does not make a conditional liability dependent 
on presentment and demand at such place, but is an 
absolute liability to pay generally; so that practically 
the insertion of the place of payment is without util- 
ity, so far as the maker is concerned. And its princi- 
pal, if not its sole, office, practically, in this country, 
now is to dispeuse with the inconvenience and uncer- 





tainty attending the presentment and demand upon 
the maker at the proper place to fix the conditional 
liability of indorsers. 

With the place of payment designated on the face of 
the note, no question can arise as to due diligence, 
etc., on the part of the holder in his efforts to make 
demand on the maker. He has only to present it at 
the place named, without regard to the residence or 
place of business of the maker, and, if dishonored, give 
notice to the indorsers, and the latter become liable. 
That such is the view taken by our courts of the pur- 
pose and effect of such a clause in a note, see Bynwm 
v. Apperson, 9 Heisk. 638, where it is said: *‘ By mak- 
ing the note payable at the bank, it was fairly con- 
templated by the parties that the payment should be 
made at the bank.’’ Andin Lane v. Bank, 9 Heisk. 
436, it is said: ‘‘And if the note be payable at a par- 
ticular bank, and before the day of payment arrives 
that bank has no place of business, and ceases to exist, 
and another does business in the same room, it is suf- 
ficient to present the note for payment at their room.” 
While the question now under consideration was not 
presented nor discussed in the two cases just cited, 
they serve to illustrate the argument that the use of 
said terms in no sense converts the note into a check. 
If such a clause in a note converts it into a check, or, 
in the language of the text-books cited by defendant, 
is tantamount to an order to pay same out of the funds 
of the maker on deposit with the bank at which the 
note is made payable, it would seem to follow that the 
failure of the holder to present same, and the subse- 
quent insolvency of the bank, with funds of the maker 
on hand sufficient to pay the same, would discharge 
the latter, and cast the loss on the holder, whose neg- 
ligence was the occasion of the loss; and such is the 
holding of some of the cases which constitute in part 
the authority upon which the text-writers lay down 
the principle contended for here by the defendant 
bank. See Lazier v. Horan, 55 Iowa, 75, referred to by 
Mr. Daniel in note 38 to section 326a (3d ed.) of his valu- 
able work on Negotiable Instruments, as justifying 
the text, in this language: ‘‘And other well-considered 
cases sustain this view.’’ The ‘‘ well-considered cases ”’ 
are Lazier v. Horan, supra, and Thatcher v. Bank, 5 
Sandf. 130; Bank v. Bank, 46 N. Y. 88; Bank v. New- 
ton, decided by the First District Appellate Court, 
Chicago, and reported in the Bankers’ Magazine for 
July, 1881, 8 Bradw. 563, which we will presently ex- 
amine. The unsoundness of Lazier v. Horan is de- 
monstrated in Adams v. /mprovement Commission, 44 
N. J. Law, 638, where, after an able discussion of the 
authorities, it is said: ‘The naming of a bank in a 
promissory note as the place of payment does not 
make the banking association an agent for the collec. 
tion of the note or the receipt of the money. No 
power, authority or duty is thereby conferred upon 
the banker in reference to the note, and the debtor 
cannot make the banker the agent of the holder by 
simply depositing with him the funds to pay it with.” 
It shows that Lazier v. Horan was decided entirely on 
the authority of section 229, Story Prom. Notes. No 
cases were cited in support of the proposition, and it 
overlooked the holdings to the contrary in the English 
cases of Sebag v. Abitbol, 4 Maule & S. 462; Turner v. 
Hlayden, 4 Barn. & C. 1. It is also at variance with 
Ward v. Smith, 7 Wall. 447; Gas Co. v. Pinkerton, 95 
Penn. St. 62. The point decided in the cases last cited, 
while of course not conclusive of the question before 
us, is instructive by analogy, and establishes the un- 
soundness of the adjudications invoked to sustaiu the 
contrary view. 

Equally unsound is the case of Bank v. Newton, from 
the District Appellate Court of Chicago. At least it 
would so appear from the statement of what it holds, 
as found iu the note to Daniel Negotiable Instruments, 
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above referred to, which is all the information we 
have on the subject, as we have not had access 
to the case. The quotation made therefrom by Mr. 
Daniel (vol. 1, § 826a, note 3, p. 802) is as follows: 

(1) ‘As it is the duty of the bank to pay its custom- 
ers’ checks, when in funds, so at least it has authority, 
if it is not under actual obligation, to pay his notes and 
acceptances made payable at the bank. 

(2) ‘‘It isa presumption of law that if a customer 
does so make payable or negotiable at a bank any of 
his paper, it is his intent to have the same discharged 
from his deposit. 

(3) ** The neglect of the bank to make such appropria- 
tion would discharge the indorsers and sureties. 

(4) ‘* The act of thus making his paper payable at a 
bank is considered as much his order to pay as would 
be his check, and if the bank pay, without express or- 
ders to the contrary, it is a defense toa suit by the de- 
positor for money so paid. 

(5) ‘‘And the rule seems to be settled that if a bank 
advances the money to pay a bill or note of its cus- 
tomer, made payable at the bank, it-may recover from 
the depositor as for money loaned; the paper so made 
payable being equivalent to a request to pay. 

(6) ‘He makes the bank his agent, with implied au- 
thority to protect his credit by appropriating his de- 
posits to the payment of his maturing obligations made 
payable at the bank.”’ 

The italics, and the numbering of the paragraphs, 
are ours, made for the purpose of emphasis and refer- 
ence. 

Now, are we willing to gothis far? Must we estab- 
lish as the law of this State the several propositions 
above announced, each of kin, and logically depend- 
ent one upon the other? Surely not, unless compelled 
by the overwhelming weight of authority. Does it not 
open a very Pandora’s box of evil rife with litigation, 
and most hurtful in their character? Does it not alike 
astonish the professional and lay mind? Does it not 
introduce, by arbitrary presumptions of law, liabilities 
not so ‘*nominated in the bond,” and impose upon par- 
ties to commercial paper responsibilities not contem- 
plated by them, and hitherto unknown? Does it not 
inject into the every-day transactions of business men, 
where uniformity and certainty should be the corner- 
stone, elements of uncertainty and risk too grievous 
to be borne? Is the liability of indorsers and sureties 
to depend upon the pleasure of the bank whether or 
not it will appropriate the deposits of the maker to the 
payment of his notes, under the first and third propo- 
sitions above? If the banks should pay checks drawn 
on the day of the maturity of a note of the maker in 
favor of itself or of a third party, to the exhaustion of 
the drawer’s deposits, is it to be liable to the holder of 
the note for not having withheld sufficient funds to 
pay the latter? And isatwin suit to be born out of 
the same transaction between the holder and the sure- 
ties or indorsers as to whether or not they have been 
thereby discharged; they, perhaps, having given no- 
tice to the bank that unless deposits sufficient are held 
they will claim their discharge? If the bank should, 
under such notice, deem it safe to withhold deposits 
sufficient for the note, is it to then encounter a suit 
with the holder of a check unpaid? Is the maker of a 
note, where there has been a total failure of considera- 
tion, giving him a good defense to the note as against 
the payee or purchaser, not in due course of trade, to 
be held liable to the bank, which, in the absence of de- 
posits, has gone forward and paid the note for the 
maker, advancing the money therefor under the fifth 
proposition, authorizing the bank to treat the note 
made payable months before at its house as equivalent 
to a check or request to pay? On the other hand, if 
the bank should fail to pay a note so made payable 
where there were deposits sufficient, whereby the note 





is protested, is the bank to become a defendant to a 
suit for damages for injury to the credit and business 
of the maker, upon the authority of the sixth proposi- 
tion, to the effect that the note so made constituted 
the bank the maker’s agent to protect his credit out of 
the latter’s deposits ? 

Illustrations of the inconvenience and hardships of 
the rule which we are urged to establish could be mul- 
tiplied almost indefinitely, and are such as to readily 
suggest themselves to thoughtful men, acquainted 
with the practical affairs of commercial life. To hold 
a note payable at a particular bank as tantamount to 
a check on the bank, is to confound distinctions here- 
tofore established and well settled in the adjudications 
of this State between notes and checks. A ‘‘check”’ 
is defined to be a *‘ written order ona bank directing 
it to pay a certain sum of money.’’ A ‘‘note’’ is the 
‘written promise to pay another a certain sum of 
money at a certain time.’’ One is payable on pre- 
sentation, the other is payable on a day certain. One 
is entitled to days of grace, the other is not. One is 
an order on a third party, the other is the undertak- 
ing of the party himself. One is an appropriation of 
so much money in the banker’s hands, the otber is a 
promise to pay. On the check, ordinarily, no right of 
action accrues until after presentment for payment; 
on the note, a right of action against the maker exists 
withont such presentment. Blair v. Bank, 11 Humph. 
88; Mulherrin v. Hannum, 2 Yerg. 81; Springfield v. 
Green, 7 Baxt. 301; Bank v. Merritt, 7 Heisk. 190; 
Brown v. Lusk, 4 Yerg. 216. For these and other con- 
siderations we cannot yield our assent to the doctrine 
urged by the defendant, and upon which the case was 
decided in the court below. We hold therefore that 
there is no implied authority fora bank to pay to a 
third party a note made payable at its place of business 
simply because of the fact that the maker has funds— 
sufficient for that purpose, in the absence of any course 
of dealing or previous instructions to so apply the de- 
posits. 

Nor are we without express authority to sustain this 
conclusion. The Supreme Court of Illinois, in the case 
of Wood v. Savings Co., 41 Il. 267, has reached the same 
result in principle. ‘The action was on a note payable 
at the banking-house of Conrad. The holder presented 
the note, had it marked ‘‘ good,” but it was not paid. 
The bank failed, and the maker was sued on the note. 
The defense was that the maker had funds sufficient 
on deposit with the bank to pay the note; that it was 
the duty of the bank to have paid it when presented. 
The court say: ‘‘ Had Conrad any authority whatever 
to pay the note out of the funds on deposit in his bank 
to the credit of the maker? The custom sought to be 
established among bankers has nothing, in our judz- 
ment, to do with the question, what is the effect of 
making a note payable at a particular place? Was it 
ever before heard that the effect was to transfer, ipso 
facto, the money at the place, belonging to the makers, 
absolutely to the holder, on his presenting the note at 
the place of payment? There is no such rule in any 
commercial country, of which we have any knowledge. 
* * * We do not understand that the fact of mak- 
ing a note payable at a particular place amounts to an 
agreement that the maker may make a deposit at the 
bank of the amount of the note, and thus discharge 
his obligation, and that the money so deposited is at 
the risk of the bolder of the note. It isa mere desig- 
nation of the place where the note is to be paid, not of 
the person to whom the money is to be paid. By the 
terms of the notethe money was to be paid by the 
maker to the payee, not ‘to’ (and it might have added 
‘by’) Conrad, but ‘at’ Conrad’s banking-house. 
* * * If this be so—if the holders of this note were 
under no obligation to present this note at Conrad’s 
counter—does the fact that it was presented change 
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the liability of the party in any way? * * * Con- 
rad had no right to pay it, nor could the money be 
taken to pay it, except by means of the verbal order, 
check or draft of the maker and depositor.’ The prin- 
ciple of that case is reaffirmed in Bank v. Patton, 109 
Ill. 479. 

In Scott v. Shirk, 60 Ind. 160, the court say: ‘‘A bank 
of deposit has no power to apply a money deposit in its 
possession belonging to the maker of a promissory note 
payable at such bank to the satisfaction of such note 
without his consent.’’ To the same effect is Bank v. 
Bank, 1382 Mass. 151, where the court say: ‘‘The case 
expressly finds that Carrick, Calvert & Co. never had 
given any authority to the plaintiff to pay their notes 
out of their funds on deposit. Such authority cannot 
be implied merely from the fact that they made their 
notes payable there; ’”’ citing, in support of this propo- 
sition, Wood v. Savings Co., 41 Ill. 267, above. This 
was as late as 1882, from a State of the highest au- 
thority on questions of commercial law. 

The case of Gordon v. Muchler, 34 La. Aun. 604, is 
said to have settled, for the State of Louisiana, this 
question in the same manner; but we have been unable 
to examine this volume, it being misplaced from our 
State library. The Supreme Court of Missouri, as re- 
ported in the text-books, seems strongly to intimate a 
similar holding. In Bank v. Carson, 32 Mo. 191, the 
court is quoted as saying: ‘‘ The bank is not bound to 
apply the deposits, if it has even the authority to do so.’ 

The text-books generally, which are cited as sus- 
taining the defendant’s contention, agree that it is not 
the duty, but merely a privilege, that may or may not 
be exercised by the bank, to so apply deposits of the 
maker. Surely, this will not do, to leave the action of 
the bank, upon which so many important, not to say, 
intricate, rights of other parties ‘depend, open to the 
uncertainty that must follow its optional exercise by 
the bank. We quite agree with Mr. Daniel, in his 
work on Negotiable Instruments (vol. 1, § 326), that 
the question should be settled definitely, and not left 
to the option of the bank. But we think it much 
sounder and safer to hold, that in the absence of in- 
struction, either expressed or to be implied from pre- 
vious course of dealings between the maker and his 
banker, the bank has no authority to apply the funds 
of its depositor to the payment to third parties of notes 
payable at its bank. We limit this decision to a pay- 
ment made to a third party because we are not called 
upon to decide any but the case before us, which, as 
we have seen, is one of a payment to a third party. 

The right of the bank to retain out of deposits suffi- 
cient to pay itself, where the bank is the holder and 
owner of the note, is quite a different question, in- 
volving an application of the law of set-off, and is not 
intended to be affected by any thing said in this opin- 
ion. Weclose the citation of authority which is in 
accord with our conclusion by a reference to 1 EKd- 
wards on Bills (3d ed., 1882), page *166, section 195, 
where the learned author says: ‘‘The better opinion 
undoubtedly is that the bank has no right to pay out 
the money of a depositor except upon his order, or 
with his assent;’’ citing approvingly the 41 Illinois 
and 60 Indiana cases, above referred to. See also 
Newm. Bank Dep. (1888), section 119, page 120, 
where, in the text, it is said: ‘‘A banker has no right 
to apply money on deposit in his bank to the payment 
of a note of the depositor, payable at the bank, with- 
out the order of the depositor;” citing the case al- 
ready referred to by us, of Bank v. Patton, 109 Ill. 479. 

If we consulted our own convenience and the neces- 
sities of the case, we would end this opinion here. 
But it has been so strenuously urged at the bar that 
the great weight of authority is the other way, that it 
becomes proper, if not necessary, to refer to the au- 
thorities upon which such claim is predicated. We 


have laboriously and at length examined every thing 
that has been available to us that presents the other 
side, but, owing to the length to which a review of 
cases ordinarily leads, we will try to be brief in what 
we have to say in relation thereto. 

It is true that Bolles on Banks and Their Depositors, 
section 403, and Morse in his work on Banks and 
Banking, volume 2, section 557, and Pratt in his 
Manual of Banking Law, chapter 9, page 44, after stat- 
ing that there are authorities both ways, say the weight 
of authority is that it is the privilege of the bank (to 
be exercised or not, as it may see proper) to apply de- 
posits to the payment of a note of the depositor, pay- 
able at its bank. The American cases cited by these 
text-writers are the same, and consist, in the main, of 
the following: Mandeville v. Bank, 9 Cranch, 9; Bank 
v. Bank, 46 N. Y. 82; Jndig v. Bank, 80 id. 106; Bank 
v. Henninger, 105 Penn. St. 496; and a very few other 
cases where the bank was itself the holder of the note. 
The States represented are not so numerous, as ap- 
pears from their citations, as those who hold as we do, 
while the cases themselves will not stand close 
scrutiny. 

Great prominence is given the case of Mandeville v. 
Bank, from the Supreme Court of the United States, 
reported in 9 Cranch, 9. All the text-books quote the 
following language from the opinion in this case pro- 
nounced by Chief Justice Marshall: ‘‘ By making a 
note negotiable in bank, the maker authorizes the 
bank to advance on his credit to the owner of the note 
the sum expressed on its face;” and announce the 
doctrine as contended for. The few cases in the same 
direction build with equal confidence upon this decis- 
ion. It must be admitted that, when taken by itself, 
the language quoted does seem to sustain them. But, 
when we examine the facts in that case, it becomes 
manifest at a glance that the point really decided, and 
to which the language was intended to apply, is as for- 
eign to the question we are considering as it could 
well be, and relate at all to commercial paper. The 
facts of the case were, briefly, these: Mandeville, a 
citizen of Virginia, executed his note to one Nourse, 
for $410.50, sixty days after date, negotiable at the 
Union Bank of Georgetown, payable at the Bank of 
Potomac in Alexandria. On the day of its execution, 
the note was negotiated and discounted by the Union 
Bank of Georgetown, and the proceeds thereof paid 
over to Nourse. After this, Nourse, becoming in- 
debted to Mandeville, executed to him his note, due 
in sixty days, negotiable at the Bank of Alexandria, 
payable at the Bank of Columbia. When the note 
given by Mandeville, and discounted by the Union 
Bank, fell due, it was not paid, and the Union Bank 
sued Mandeville thereon. He defended, trying to set 
off against the note the debt he held against Nourse. It 
was insisted for Mandeville that his rights must be de- 
termined according to the laws of Virginia, the lex loci 
contractus; and that under the laws of that State a de- 
fendant is allowed to set off against the assignee of a 
promissory note any just claims which he had against 
the original payee before notice of the assignment of 
the note. For the bank it was said that it was imma- 
terial by which law the note was to be governed; for 
it was made with a view, expressed on its face, to be 
discounted by the Union Bank, whereby the defend- 
ant had waived any off-set to which he might otherwise 
have been entitled. The court, in deciding the ques- 
tion, said (and we give the opinion entire, in hec 
verba): “It is entirely immaterial whether this question 
be governed by the laws of Virginia or of Maryland. 
By neither of them can the discounts claimed by the 
plaintiff in error be allowed. By making a note nego- 
tiable in bank (the italics are ours), the maker author- 
izes the bank to advance on his credit to the owner of 
the note the sum expressed on its face. It would bea 
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fraud on the bank to set up off-séts against this note 
in consequence of any transactions between the par- 
ties. These off-sets are waived, and cannot, after the 
note has been discounted, be again set up. The judg- 
ment is to be affirmed, with damages at the rate of six 
per cent per annum.’’ Thus we see that no possible 
question arose upon the part of the note making it 
‘* payable at’’ the Bank of Potomac, nor *‘ with’”’ that 
bank, but upon that part of the note making it ‘‘ ne- 
gotiable’’ at the Union Bank, and with the latter 
bank; and no question of the application of bank de- 
posits in any shape is presented. The only matter con- 
sidered, or that could possibly have been considered, 
by the court, was whether a party having authorized 
a bank to discount his note could thereafter set off 
debts he held against the payee of the note. The facts 
of this case were not published in the earlier Cranch 
Reports, which doubtless accounts for the misconcep- 
tion of the opinion by the usually accurate and always 
learned text-writers who have made it the groundwork 
of the effort to establish the rule as contended for by 
defendants in the case at bar. The facts will be found 
in “The Lawyers’ Co-operative Publishing Company’s 
Edition of the United States Supreme Court Reports.” 

The case of Bank v. Henninger, 105 Penn. St. 496, is 
greatly relied on by the text-books above referred to. 
There the bank was the holder and owner of the note, 
and the maker was B. F. Young, its cashier. At the 
close of business on the jday of the maturity of the 
note there were funds of the cashier on deposit suffi- 
cient to pay it. The cashier, instead of charging up 
said note against his deposit, handed it toa notary for 
protest; the object Leing to hold the indorser, and 
compel him to proceed against the maker in order to 
let in a defense which the maker could not set up 
against the bank. The suit was by the bank against 
the indorser, who claimed to be discharged by the 
facts stated. The court, among other things, say: 
‘*When the depositor becomes indebted to the bank 
on one or more accounts, and such debts are due and 
payable, the bank has the right toapply any deposit he 
may have to their payment; this, by virtue of the 
right of set-off. Where a general deposit is mude by 
one already indebted to the bank, the latter may ap- 
propriate such deposit to the payment of such indebt- 
edness.”” And, while admitting that the bank might 
waive this right of set-off, so far as it was concerned, 
yet, where the rights of other parties were concerned, 
the waiver might result in releasing sureties, and the 
court held the indorsers discharged; the court illus- 
trating the ground of the decision in the following lan- 
guage: ‘‘If Iam the holder of A.’s note, indorsed by 
C., and when the note matures I am indebted to A. in 
an amount equal to or exceeding the note, can [ have 
the note protested, and hold ©. as indorser? It is true, 
A.’s note is not technically paid, but the right to set- 
off exists, and surely C. may show, in relief of his ob- 
ligation as surety, that [am really the debtor, instead 
of the creditor, of A. If this be so between individ- 
uals, why is it not so between a bank and individual ?”’ 
How far removed this case is from supporting the doc- 
trine as contended for here, is too manifest to justify 
elaboration, yet it is cited in the text-books as sustain- 
ing the assertion that the weight of authority is in 
favor of the right of a bank, without regard to whether 
it is or not the holder of the note, to appropriate de- 
posits of the maker to its payment, upon the idea that 
a note made payable at the bank is tantamount to a 
check on the bank. 

Let us see next what is in the case of Indig v. Bank, 
80 N. Y. 100. Plaintiff held a note payable at the bank 
at Lowville. He deposited it with the defendant bank 
for collection, who sent it by mail to the bank of Low- 
ville. On maturity, the bank of Lowville charged the 
note up to the maker—he having funds there on de- 


posit—and forwarded its draft to defendant. The bank 
of Lowville failed before the draft was cashed. The 
plaintiff sued the defendant for the amount of the 
note, which amount he alleged was lost through de- 
fendant’s negligence. It was insisted for the plaintiff 
that defendant, by sending the note to the bank of 
Lowville, constituted that bank its agent for the col- 
lection of it, and was “therefore liable for the pro- 
ceeds as having been received by the bank of Lowville; 
the last-named bank being deemed to have received 
the proceeds by charging the amount of the note 
against its customer—the maker.’’ The court, in re- 
sponse, say: ‘* We do not think that any such agency 
was created. The note, in so far as relutes to its pre- 
sentment at the bank, and the duties of the bank in re- 
spect to it, was equivalent to a check drawn by the 
maker upon the bank where the note was made pay- 
able;” citing Bank v. Bank, 46 N. Y. 88. We will first 
observe that the portion of the opinion which we have 
taken the liberty of italicizing is directly in conflict 
with tbe decisions in our own State, with reference to 
the duties of the holder of a note so payable as to the 
non-necessity of presentment, and overlooks and con- 
fesses the distinctions we have already pointed out be- 
tween a check and a note as to presentment. The right 
of the bank of Lowville to pay the note because made 
payable at its place of business was not the issue in 
that cause, but in the argument upon the non-liability 
of the defendant the court merely assumed, upon the 
authority of the Bank Case, in 46 N. Y. 82, that 
such was the law; so that for the soundness of the doc- 
trine we must turn to that case. When we read the 
syllabus, we are told that it simply decides that a di- 
rection of a bank depositor to his bank to pay out his 
funds on his notes due and to become due, in a certain 
order, creates no trust in favor of the holders of such 
notes, and that they have no right of action against 
the bank for its fuilure to comply with the depositor’s 
instructions. The facts were that the Florence Mills, 
a Connecticut corporation, had made two notes, pay- 
able at the counter of the defendant. One fell due 
April the 2d, and the other, April 4. The note falling 
due on the 2d of April was presented for payment and 
protested for non-payment. On the 3d of April the 
mills company sent a letter to the bank, containing a 
draft (which, with a small balance to the credit of the 
mills, was sufficient to pay either note, both being for 
the same amount), with directions to credit their ac- 
count with the draft, and then to pay their note fall- 
ing due on the 4th. The draft was collected on the 3d 
—the day it was received—and on the same day the 
bank paid the note that had been protested on the 2d. 
The note due on the 4th not being paid, the holder 
sued the defendant, insisting that the letter directing 
how the proceeds of the draft should be applied, ope- 
rated as an equitable assignment or appropriation of the 
proceeds to the payment of its note falling due on the 
4th. This alone was the issue, and such was the re- 
porter’s understanding of it, as shown by the syllabus. 
The opinion takes a much wider range, and does an- 
nounce the doctrine as broadly as here contended for 
—that a note payable at a particular bank is in sub- 
stance acheck. But that part of the opinion making 
the announcement is without any citation of authority 
or process of reasoning to sustain it, and it is difficult 
to understand exactly upon what the court predicated 
its opinion that the note was the equivalent of a check. 
In two paragraphs it seems to be placed upon the 
agreement or understanding of the parties, and in an- 
other upon commercial usage, while in another it seems 
to be predicated upon the legal effect of the note so 
written. Nor does it appear that the defendant bank 
was not itself the owner of the past-due note to which 
the deposit was applied in violation of the instructions 
of the depositor. Moreover, the opinion was by a di- 
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vided court, Chief Justice Church dissenting; so that 
our answer to this case, which is much relied on by the 
defense here, is that what is said concerning the ques- 
tion now before us was incidental merely, unsupported 
by reason or authority, and with an ambiguity of state- 
ment of facts, so far as this question is concerned ; and 
we may be permitted to add that on the very point de- 
cided it is of most questionable soundness. It virtu- 
ally holds that a customer of a bank cannot make a de- 
posit, with instructions accompanying the same to ap- 
ply proceeds to a note of the depositor maturing on 
the succeeding day, that would prevent the bank from 
applying the proceeds to a note past due before the de- 
posit was made. It seems not only to create a new 
law for banks, but it strikes down the well-established 
right of debtor, unable to pay two debts, to direct 
and control the application of his payments to the one 
he may prefer. The authority of such a decision, 
viewed from any standpoint, is not sufficient to over- 
turn our convictions, nor break the force of the well- 
considered cases holding to the contrary. 

In Pease v. Warren, 29 Mich. 9, Judge Cooley says: 
“‘Tt cannot be pretended that the making a note pay- 
able at a particular bank can make the bank the agent 
of the payee to receive payment.’’ And, we ask, would 
not this be just as fair and reasonable reading of the 
terms as it is construe them to make the bank the 
agent of the payor to make payment. They would 
serve the one purpose as well as the other, and thereis 
as much authority for the one holding as the other; 
and several of the cases cited as sustaining the defend- 
ant’s contention here do go to the very point of decid- 
ing what Judge Cooley says is not law. Such is the 
decision in Lazier v. Horan, 55 Iowa, 75, already herein 
referred to. 

It is true that Mr. Daniel, in the third edition (vol. 
1, § 826a) of his valuable work on Negotiable Instru- 
ments, says that in his previous editions he had taken 
a different view, but that he is now of opinion that he 
was wrong, and that ‘‘upon principle and authority 
we should say that a bank or banker at whose place of 
business negotiable paper is made payable may apply 
to its payment funds of the maker or acceptor held on 
deposit, at its maturity; the relations of banker and 
customer, and the tenor of the instrument, justifying 
the inference that the customer intended this to be 
done;’’ citing, in note, the case of /ndig v. Bank, 80 N. 
Y. 106; and adds in the text: ‘‘And other well-con- 
sidered cases sustain this view ’'—referring to Lazier 
v. Horan, Thatcher v. Bank, Bank v. Bank, and the 
case of Bank v. Newton, already so freely quoted from 
by us. While we entertain for this distinguished au- 
thor the highest respect for his learning and accuracy 
(and the writer especially esteeming him no less highly 
personally than professionally), we are constrained to 
believe that the view expressed in the previous edi- 
tions of his work is sounder, and more in keeping with 
authority and reason, and the necessities of the large 
interests concerned, than is found in the last. There is 
no new light shed on this subject that, in our opinion, 
justifies the change of view. This author seems to con- 
sider separately the rule as applied to acceptances and 
to notes; and as to acceptances, he says: ‘‘It may be 
regarded as well-settled law in England that an accept- 
ance payable at a particular banker’s is tantamount to 
an order on the banker to pay same to the person who, 
according to the law merchant, is capable of giving a 
good discharge to the bill.’’ In support of this he cites, 
in note 3, section 326a: Roburts v. Tucker, 16 Ad. & F, 
(N. S.) 578; Kymer v. Laurie, 18 L. J., Q. B. 218; 
Forster v. Clements, 2 Camp. 17; and in addition 
thereto, Thompson, Chitty, Parsons, Byles and Ed- 
wards on Bills. Of the text-books cited, Edwards, as 
we have already seen, takes a different view, while the 
others refer to the same cases that Mr. Daniel does, as 


far as they were extant at time of publication; their 
text adding nothing thereto germane to the point un- 
der discussion. 

Having already extended this opinion beyond what 
is deemed necessary by the writer, we will undertake 
to go into but one of the English cases referred to, al- 
though they have all been considered. Robarts v. 
Tucker, 16 Adol. & BK. (N.S.) 578, was where the banker 
paid an acceptance of the Pelican Life Insurance Com- 
pany, payable at such banker’s, upon a forged indorse- 
ment. This payment was debited to the company on 
its pass-book, and returned to it by the banker, and 
the company credited its banker on its books. Subse- 
quently the company was compelled to pay the amount 
thereof to the true owner of the acceptance, and there- 
upon brought this suit against the banker. The first 
count in plaintiff’s declaration alleges that, in con- 
sideration of certain money loaned by it to the defend- 
ant banker, and of the agreement to retain and em- 
ploy the defendant as the banker of plaintiff, the de- 
fendant undertook and promised the company, to the 
extent of money so lent, to pay to the lawful holder 
thereof all such bills of exchange as should be accepted 
by the company, payable at the banker’s house; and 
that not regarding, etc., the defendant had charged 
plaintiff with an acceptance that had been paid to per- 
sons not legally authorized to receive payment and 
give an acquittance, etc. The second count was for 
money loaned, account stated, etc. The contest was 
whether the course of dealing between the bank and 
its customer creating the obligation of the banker to 
pay his customer's acceptance made payable at the 
place of business of the banker rendered the latter lia- 
ble if he paid same upon a forged indorsement, it be- 
ing conceded that the act of acceptance was a guaranty 
of the genuineness of the drawer’s signature. The 
court decided that the banker’s authority to pay was 
limited to the payment of genuine indorsements; the 
court adding that ‘“‘if bankers wish to avoid the re- 
sponsibility of deciding on the genuineness of indorse- 
ments, they may require their customers to domicile 
their bills at their own offices, and to honor them by 
giving a check upon the banker.’’ And it was in this 
connection that Parke, B., used the language that has 
been made the basis of the announcement by the text- 
writers of the doctrine contended for; the latter losing 
sight of, as we think, the custom and course of deal- 
ing, if not an express agreement, that by reason of the 
deposit or lending of the funds to the banker the lat- 
ter undertook to protect the credit of the customer, 
under which, if he failed to do so, the banker became 
liable to an action by his customer for permitting him 
to be dishonored. See Marzetti v. Williams, 1 Barn. & 
Adol. 415; Whitaker v. Bank, 1 Comp. M. & R. 744, 
Recognizing the mutability of the obligation, it was 
said by Maule, J., in Robaris v. Tucker, supra, that “it 
is a hardship on a banker if he must either pay the bill 
at once at the peril of an indorsement proving a for- 
gery, or dishonor the bill at the risk of an action 
against him by his customer.” Forster v. Clements, 2 
Camp. 17, cited by Mr. Daniel, and other text-writers, 
was a case presenting for adjudication the same ques- 
tion presented in Robarts v. Tucker, differing from it 
only in the fact that in Forster v. Clements the banker 
had paid the acceptance without funds, and then sued 
the acceptor—its customer. The acceptor defended 
upon the ground that the bank had not proven the 
genuineness of the first indorser’s signature. The cus- 
tom to pay was assumed. If we are toingraft upon the 
law of this State what is said to be the English rule, 
authorizing the bank to treat the paper made payable 
at its place of business as tantamount to a check, we 
should do so, not in part, as the few American cases 
relied on do, but as a whole, and carry with it an obli- 
gation and duty upon the bank to pay, so that, upon 
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failure to do so, it must be liable to an action for dam- 
ages forinjury to the credit of its customer. Well 
might the banks pray to be delivered from their friends 
if the rule contended for is to be established in this 
State, with all of its attendant uncertainties and dan- 
gerous liabilities. 

Without referring further to the cases cited in the 
text-books, they may be classed as resting either on 
custom well established or course of dealing between 
the parties thereto, or to paper owned and held by the 
bank at maturity, where the principle of set-off has 
been applied. Without further discussion, we hold, 
on this branch of the case, the decree of the chancellor 
was erroneous, and should be reversed. Of course it 
is needless to add that there is nothing to prevent any 
depositor from making such agreement with his bank 
as to the protection of his paper. We merely hold, that 
in the absence of an understanding, the bank pays at 
its peril. 

One other question remains to be disposed of: For 
the defendant it is urged that if it be held that the 
bank had no authority to pay the note, then they ask 
to be permitted to rely upon such payment as a set-off 
against complainant’s demand; and the note is filed 
with the answer, showing the indorsements as given in 
the opening statement of this opinion. The answer is 
asked to be taken as a cross-bill, but no process is is- 
sued. Without determining whether this matter could 
or could not be made in answer merely, without cross- 
bill, it is sufficient to say that in whatever form pre- 
sented it would be unavailing to the defendant under 
the proof in this case, which shows that by reason of 
such an authorized payment, and the failure of the 
bank to notify the complainant thereof, the latter had 
a settlement with J. D. Carter & Co., the parties pri- 
marily liable, as between themselves and complainant, 
subsequent to such payment, and in ignorance thereof, 

*wherein complainant allowed Carter & Co. credit for 
the amount of said note upon the assumption that they 
had, in accordance with their contract, paid the same; 
the consequence of all of which, together with the sub- 
sequent insolvency, and removal from the State, of 
Carter & Co., before any knowledge that his deposits 


had been applied, the complainant has lost recourse. 


over on the parties primarily liable thereon. So that 
to allow the set-off would be to cast upon complainant 
the loss resulting from tbe unauthorized act of the de- 
fendant. 

Under the facts of this case the complainant’s equity 
is superior to any right of set-off which the defendant 
might otherwise have had. 

Let the decree be reversed, and judgment here for 
the complainant, with interest and costs. 

LURTON, J., dissents. 
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PECKHAM, J. The question in this case arises as to 
the application of certain moneys which are the pro- 
ceeds of the sale of certain lands on foreclosure of a 
mortgage given by one George B. Church to the plain- 
tiff herein on the 22d day of August, 1884. On that day 
the plaintiff owned and held a note for $2,500, made by 
Albert S. Warner (who was then wholly insolvent), 
and indorsed by George B. Church, dated July 3, 1884, 
and due September 4, 1884. The plaintiff at the same 
time held and owned a note of $5,000, made by Church 
and indorsed by one Charles H. Moore, dated June 21, 
1884, and due August 23, 1884; also a draft drawn by 
Church upon and accepted by said Moore, for $7,500, 
dated August 9, 1884, and due August 23, 1884. Moore 
was an accommodation acceptor of the draft, and 
Church was the principal debtor therein, and also on 
the $5,000 note, and was so known to be by the plain- 
tiff before the execution of the mortgage. He was 
simply indorser on the $2,500 note, and Warner was in 
fact the principal debtor, and was so known to be by 
the plaintiff. On the date above mentioned, plaintiff's 
cashier requested Church (who also turned out to be 
insolvent) to execute a mortgage to the plaintiff, as 
collateral security for his indebtedness, which Church 
agreed to do, and thereupon he went to an attorney to 
draw the same, and directed him to draw it for $12,- 
500, the amount of the $5,000 note and the $7,500 draft 
above mentioned. 

Before the mortgage was executed however the 
president of the plaintiff informed Mr. Church that it 
did not include all his liabilities to the plaintiff, and 
requested that the mortgage be made to include the 
Warner note, upon which he wasindorser, and Church 
consented, and thereupon the mortgage was made for 
$15,000, which included the three liabilities. The 
mortgage was conditioned for the payment of $15,000 
to the plaintiff, one year from date, and contained this 
condition: ** This grant is intended as security for the 
payment of $15,000, one year from date; that isto say, 
as a collateral security forthe payment of all notes, 
bills, drafts, checks or overdrafts, or indebtedness of 
every name or nature, due and owing the said Orleans 
County National Bank by said Geo. B. Church, to the 
amount of $15.000, at the termination of the year from 
the date hereof. Nevertheless, the security hereby 
created shall continue and remain in full force after 
the expiration of suid year until all and every indebt- 
edness due and owing from said Geo. B. Church to said 
bank is paid and liquidated.” The plaintiff continued 
to hold the notes up to the time when the mortgage 
was foreclosed. 

Judgment of foreclosure was entered in the Orleans 
county clerk’s office, in an action brought by the plain- 
tiff against the mortgagor and the said Charles H. 
Moore and others, on which judgment the mortgaged 
premises were advertised for sale, and the same were 
sold on the 9th day of February, 1886, and they were 
bid off by the defendant Moore for $9,600. Neither 
Church nor Moore appeared in the foreclosure action, 
and no personal judgment was demanded against 
Moore in the complaint. Upon entering judgment by 
default, the plaintiff's attorney, ex parte, entered in the 
judgment a direction to the sheriff to apply the pro- 
ceeds of the sale of the mortgaged premises, first, to 
the payment of the note made by Albert S. Warner, 
and indorsed by the defendant Church, and the re- 
mainder, so far as necessary, to the payment of the 
draft and note held by the plaintiff, and upon which 
the said Moore was liable as surety. The first know]l- 
edge which Moore had that this provision was inserted 
in the judgment was after the sale of the mortgaged 
premises, and after he had retained counsel to exam- 
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ine the papers in the foreclosure action; when, upon 
such examination by his counsel, the direction in the 
judgment was discovered. Upon the judgment-roll in 
the foreclosure suit, and upon affidavits stating these 
and other facts, the defendant Moore then moved for 
an order erasing from the judgment the direction 
above alluded to, and for other relief. The motion 
was opposed by the plaintiff upon affidavits then filed, 
and the court, at Special Term, ordered that the di- 
rection above mentioned should be erased. It was fur- 
ther ordered that the sheriff pay the proceeds of the 
sale of the mortgaged premises to the plaintiff, after 
deducting his fees and expenses, and upon consent of 
the parties a reference was ordered to determine how 
the net proceeds of the sale should be applied. The 
money thus paid to the plaintiff amounted to $9,467.11, 
which was not put in with its other money, but was 
made a special deposit, as per order of the Supreme 
Court. The plaintiff claims the right to apply the pro- 
ceeds of the sale, first, to the extii.guishment of the 
Warner note,and the balance upon the note for 
$5,000 and the draft for $7,500. The defendant Moore 
claimed below that the application should be wholly 
made upon the note and draft upon which he was li- 
able. The referee applied the proceeds pro rata upon 
the three pieces of paper upon which Church was liable. 
The report of the referee was confirmed by the Special 
Term, and plaintiff then appealed to the General 
Term. The defendant Moore did not appeal. The 
Generai Term affirmed the order of the Special Term, 
and from the order of affirmance the plaintiff has ap- 
pealed to this court. The question then arises as to 
what, if any, right the creditor has to make the appli- 
cation, or whether the law is to make it, and, if. the 
latter, upon what rule it is to be based. 

The right of a creditor to apply a payment made to 
him by a debtor, in the absence of any application by 
the debtor, seems to be confined to cases of voluntary 
payments. Cowperthwaite v. Sheffield, 1 Sandf. 416, 
453, 454. In that case the holder of ten bills of ex- 
change, drawn by the same drawers, but indorsed by 
different parties, sued the drawers thereon, in England, 
and seized under process of outlawry (they being non- 
residents, and not appearing in the suit) funds of the 
drawers there, sufficient to pay half of the aggregate 
amount, and obtained judgment for the whole of the 
ten bills, and applied the funds so seized upon eight of 
the ten bills, to the exclusion of the other two, under 
the assumed right arising from the warrant and the 
queen’s grant on the outlawry, which expressly appro- 
priated such moneys to the eight bills exclusively. In 
a suit inthis State by the holder of the two bills 
against the indorsers thereof it was held however that 
the plaintiffs in the English suit (who were really rep- 
resented by the plaintiffs in the suit here) had noright 
to make the application in the way they did, notwith- 
standing the outlawry proceedings, and the warrant 
and queen’s grant for such application, and that the 
funds they received in England must be applied rata- 
bly to the discharge of all the ten bills embraced in the 
suit. The judgment was affirmed by this court in 3 
N. Y., 248, and at page 253 this particular subject was 
adverted to, and the principle adopted by the lower 
court approved. 

So, in this case, if the mortgagor, by the condition in 
the mortgage, did not make an application of the 
moneys which might arise from a sale of the mort- 
gaged premises to any particular debt, such moneys 
having arisen from a foreclosure and sale of the prem- 
ises, and coming into the hands of the plaintiff (through 
the sheriff) by reason thereof, and in a judicial pro- 
ceeding, their application would properly be made by 
the court, and upon equitable principles. See also 
Bank v. Hill, 10 Pick. 129, where it was held that the 
right of a creditor, having several demands against his 





debtor, to appropriate a payment to any one of them 
if his debtor at the time of payment made none, is ap- 
plicable only to voluntary payments. See also to the 
same effect Cage v. Her, 5 Smedes & M. 410. 

It cannot be said that the moneys are paid volun- 
tarily when they arise upon a foreclosure of a mort- 
gage voluntarily given as a security for the payment of 
the debts of the mortgagor. The security is a volun- 
tary one, but when the creditor resorts to legal pro- 
ceedings, for the purpose of enforcing it, the moneys 
arising from the judicial sale of the lands mortgaged 
are paid over to the creditor, and come to his hands as 
a payment made by the law, and which payment the 
law will therefore apply as shall be just and equitable, 
in the absence of directions already made in the se- 
curity itself executed by the debtor. 

Upon the facts in this case, what application of the 
money, then, should the law make? In looking 
through the decisions, both English and American, I 
concur fully with the remarks made by Vanderpoel, 
J., in Cowperthwaite v. Sheffield, supra, wherein he 
states that the subject of the application or imputa- 
tion of indefinite payments is one upon which the de- 
cisions of the common-law courts have been lament- 
ably conflicting. In Stone v. Seymour, 15 Wend. 19, 
Chancellor Walworth expressed himself much to the 
same effect, and in Pattison v. Hull, 9 Cow. 767, Judge 
Cowen, with his usual fullness of Jearning, entered 
upon an elaborate review of the authorities both in 
England and in this country, and still found himself 
somewhat in doubt as to what was the settled Jaw on 
the subject; and it is somewhat confused at the pres- 
ent time. Judge Story, in his work on Equity Juris- 
prudence (section 459d), says: ‘‘Notwithstanding there 
are contradictory and conflicting authorities on this 
subject in the English and American courts, one 
should think that the doctrine of the Roman law is, 
or at least ought to be, held, and may well be held, to 
be the true doctrine to govern in our courts. Thereis 
a great weight of common-law authority in its favor, 
and in the conflict of judicial opiuion that rule may 
fairly be adopted which is most rational, convenient 
and consonant to the presumed intention of the par- 
ties.” 

Going back to the civil Jaw therefore for some en- 
lightenment upon the principles to be adopted in cases 
of this nature, in 1 Domat’s Civil Law, by Strahan 
(Cush. ed.), 905, we find a short treatise, entitled ‘‘ Of 
the Imputation of Payments,” article 3 of which, in 
speaking of the cases where a debtor owes several 
debts to one and the same debtor, and has made sev- 
eral payments of which the application has not been 
made by either party, and where it is necessary to be 
regulated by the court, says: ‘‘ The payment is applied 
rather to a debt of which the non-payment would ex- 
pose the debtor to some penalty, and to costs and dam- 
ages, or in the payment of which his honor might be 
concerned, than to a debt of which the non-payment 
would not be attended with such consequences. Thus, 
a payment is applied to the discharge of a debt for 
which a surety is bound, rather than to acquit what 
the debtor is singly bound for without giving any se- 
curity; or to the discharge of what he owes in his own 
name, rather than of what he stands engaged for as 
surety for another.’’ 

The seventh rule, at page 908, provides that “ when a 
debtor, obliging himself to a creditor for several causes 
at one and the same time, gives him pawns or mort- 
gages which he engages for the security of all the debts, 
the money which is raised by the sale of the pawns or 
mortgages will be applied in an equal proportion to 
the discharge of every one of the debts.” 

In Perris v. Roberts. 1 Vern. 34, 2 Ch. Cas. 83, a simi- 
lar rule is held. In that case Perris was surety on a 
bond executed by J. S. to Roberts. J.S. owed Roberts 


THE ALBANY LAW JOURNAL. 


337 











another debt upon simple contract, and they came to 
a stated account for all the moneys owing by J. 8. to 
Roberts, and the sum of £85 was found to be the 
amount due, for which sum J. 8S. executed a bill of 
sale. ‘he property contained in the bill of sale having 
been sold, and the proceeds not being sufficient to pay 
the £85, it was contended on tbe part of counsel for 
Roberts that the money should first be applied on the 
simple contract debt, and what remained on the debt 
for which the plaintiff stood as surety. On the other 
hand, it was contended that, both of the debts having 
been blended and thrown together, and the bill of sale 
made to secure the whole debt, it should be applied 
proportionately. The report ends in this way: ‘‘And 
it was so decreed by the lord chancellor, and solely 
upon this reason, viz., that both the debts had been 
cast into one stated account, and the bill of sale made 
toward the satisfaction of the whole debts.”’ 

Upon the same principle it may be claimed that all 
the debts of the mortgagor were provided for in this 
mortgage, or, in other words, cast into one stated ac- 
count; because they were all added together, and the 
mortgage given as security for the whole, and not as 
security for one any more than another. The same 
principle which would apply provrata the moneys de- 
rived from the bill of sale to the debt upon the bond 
in which Perris was surety, as well as upon the ac- 
count, would apply the moneys arising upon a sale of 
the mortgaged premises in this case pro rata to the in- 
debtedness of Church, for which Moore was surety, as 
well as to the Warner note, upon which Church was 
indorser only. 

In Story on Bailments, in the latter part of section 
312, the doctrine is laid down that ‘if the thing is 
pledged to one and the same creditor, for several 
debts, and the pledge, when sold, is not sufficient to 
pay all the debts, the money arising from the sale is to 
be applied proportionately to all the debts, to ex- 
tinguish the same pro tanto.’’ Following out some- 
what the same principle, the Massachusetts Supreme 
Court, in the case of Bank v. Cunningham, 24 Pick. 
270, decided that where an insolvent debtor assigned 
his property for the benefit of such of his creditors as 
become parties to the assignment, and thereby release 
their claims, and a dividend is received by one of such 
creditors, it must be ratably applied to all his claims 
against the debtor, as well to those upon which other 
parties are liable, and which are otherwise secured, as 
to those which are not so secured; and the court held 
that if was not a case in which the debtor or the cred- 
itors had the right to make the application of any pay- 
ment, for the application was to be made by the law, 
according to the circumstances and justice of the case. 
The late Judge Allen, while he was a member of the 
Supreme Court, delivered an opinion in Bridenbecker 
v. Lowell, 32 Barb. 9, as one of the General Term, 
wherein he held that where a creditor, having several 
claims against his debtor, receives a portion of the en- 
tire amount ina judicial proceeding founded upon 
them all, as the foreclosure of a mortgage given to se- 
cure all the debts, the law will apply such money as a 
payment ratably upon all the claims, the creditor hav- 
ing uo right to apply it to the satisfaction of some of 
the demands, especially for the payment of a debt for 
the payment of which a specitic fund had been pro- 
vided, to the entire exclusion of the others; and where 
the intent of the party to the mortgage was to provide 
a security for all the debts of the mortgagor, and not 
to secure one debt, and then the next debt upon the 
residue of the mortgage, but, rather, that all should 
stand as if contracted at the same time, it was held 
that the debts must share ratably in the funds realized 
from the security, without regard to priority of date. 
The mortgage in that case was given by the maker of 
the notes to the bank, and was conditioned asa secur- 





ity ‘‘to pay to the said bank all paper then held, or 
thereafter to be held, by the said bank, upon which 
the said Gates should be liable as maker, indorser or 
acceptor.” The moneys arising from foreclosure of the 
mortgage were not sufficient to pay all the paper upon 
which the mortgagor was liable, and it was held that 
the bank bad no right to make the application of the 
payments to any particular debt which was unsecured, 
but that all the paper upon which the mortgagor was 
liable should come in and share pro rata in the funds 
realized from the sale of the mortgaged premises. This 
opinion was concurred in by the other judges at the 
General Term, and, so far as I can find, has never been 
reversed or overruled. 

The case of Cory v. Leonard, 56 N. Y. 494, while not 
precisely in point, nevertheless states the principle in 
accord with the above rule. In that case the bank was 
paid the full amount of its indebtedness by one of the 
sureties, who thereupon took the security which had 
been given to the bank as collateral for all the debts 
owing by the principal debtor, and that surety en- 
deavored to apply the moneys received from the col- 
lateral to the payment in full of the debt for which he 
was surety, and then endeavored to collect the bal- 
ance of thedebt for which another was surety from 
him. The difference in the two cases, of course, lies 
in the fact that the bank in the Cory Case was paid in 
full, and a dispute arose between the different sureties 
upon the different debts of the same principal; but it 
was said in the opinion, and the case proceeded upon 
that theory, that the surety who paid the debt of the 
bank, and thus became subrogated to its rights, occu- 
pied simply the same position in regard to its securi- 
ties that the bank did, and that the rights of the two 
sureties in the collaterals were equal in degree, and 
differed only in the amount of their respective liabili- 
ties, and those rights could not be changed by the 
transfer to one of the sureties upon his payment of all 
the indebtedness to the bank for which the security 
was given. 

Nor is there any thing in the facts of the case of 
Harding v. Tifft, 75 N. Y. 461, at all inconsistent with 
the principle contended for here. In that case there 
were two demands against one Skinkle, held by the 
plaintiff, and a payment was made by him to the plain- 
tiff, and, as was established by the verdict, without 
any direction being given by Skinkle as to which of 
the two debts the money should be applied upon. It 
was contended upon the part of the defendant that as 
there was a surety for one of the debts the money thus 
paid must be applied to that debt in preference to the 
debt for which there was no sccurity. It was held 
however that the creditor had the right to apply it 
upon either of the demands which he held aguinst the 
debtor, in the absence of any direction given by him, 
and that this right was not affected by equities exist- 
ing between the debtor and a third person, of which 
the creditor had no notice. In the course of his opin- 
ion, Rapallo, J., said: “It is contended that the right 
of the creditor to make the application is subject to 
the condition that such application be not inequitable, 
and such is the language used in some of the authori- 
ties cited. The equities referred to however are usu- 
ally equities existing between the debtor and cred- 
itor, and I have found no case recognizing those aris- 
ing out of transactions between the debtor and third 
persons of which the creditor has no notice. The mere 
fact that there is a surety for one of the debts does not 
preclude the creditor from applying a payment thus 
received to the debt for which he has no security. 
* * * The money belongs to the debtor, and where 
the creditor is ignorant of any duty on the part of the 
debtor in respect to it, he may receive and apply it as 
if no such duty existed. If no application had been 
made by either party, and the duty were cast upon the 
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court of making the proper application, the equities of 
the surety would doubtless be considered; but where 
the application has been made by the creditor, in ac- 
cordance with his apparent legal right, and in igno- 
rance of avy fact which should prevent him from mak- 
ing such application, I do not think he is bound to 
change it on the subsequent disclosure that a third 
party had an interest in having it otherwise applied, 
and that the debtor had violated a duty to such third 
party in not directing such application. The appiica- 
tion made by the creditor cannot be said to have been 
inequitable, if no facts were brought to his knowledge 
at the time showing that he ought not to makeit. It 
would create great confusion in commercial dealings 
to hold that, after the lapse of time, and when the po- 
sition of the parties may have been changed by sucha 
payment, the transaction could be reopened, and the 
creditor obliged to revive an unsecured debt which he 
had treated as paid, and apply the payment on a debt 
for which he had ample security.” In this case, it will 
be seen, the debtor made the payment voluntarily, 
and that he made no disclosure of the source from 
which the money came which he paid to his creditor; 
and the further fact appears that the creditor actually 
applied the money thus paid to him upon one of the 
debtor's two debts, and in ignorance of any equities 
existing between the debtor and any third party. 
Judge Rapallo, in his opinion, expressly states that if 
the court were to make the application, upon all the 
facts being known, the equities of the surety would be 
considered. 

There is one case in Massachusetts ( Wilcox v. Bank, 
7 Allen, 270) which holds a different doctrine. Jn that 
case the debtor to the bank conveyed to it certain per- 
sonal property, to be held by it as security for the pay- 
ment of several promissory notes and drafts upon 
which he was then, or might within two years there- 
after become, linble. The personal property was sold 
for the purpose of paying the liabilities of the debtor 
upon various pieces of paper, some of which had no 
sureties, and others had different sureties upon them. 
The property not realizing enough to pay all the liabili- 
ties to the bank, it claimed the right to first apply the 
money to the payment of the note upon which the 
debtor was alone liable, and, that being extinguished, 
then upon the paper upon which the debtor and his 
sureties who might be insolvent were liable, and the 
balance, if any, upon the paper with solvent sureties. 
The court decided that the bank bad the right so to 
do, and upon two grounds—one of which was that the 
sureties had no claim to be subrogated to the rights of 
the bank in the security without paying, or tendering 
payment, in full of all the debts for which the security 
was given. This they had not done. With this decis- 
ion upon the right of subrogation, no fault ean be 
found. But the further ground was taken that the 
bank had the right to appropriate the whole proceeds 
of the mortgaged property to any debt which it chose, 
and it could therefore exercise such right by applying 
the moneys in the manner claimed bv it, as above 
stated. No authority is cited for such a position, and 
we think such an application would be inequitable un- 
der all the circumstances of the case, and having in 
view the general rujJe upon this question, as laid down 
in the civil law, and in cases at the common law fol- 
lowing it, as above referred to. The principle decided 
in that case leaves out of view entirely all rights or 
equities of the surety. The law has always regarded 
a surety as having some rights in the security, though 
furnished directly by the debtor to the creditor. The 
security having been furnished by the debtor, the cred- 
itor must dispose of it upon equitable principles, and 
these equitable principles are entirely lost sight of in 
the case referred to. 

The case of Field v. Holland, 6 Cranch, 9, has not 


been overlooked. It was acase where payments had 
been voluntarily made, but no application of them had 
been directed by the debtor at the times of such pay- 
ments. Subsequently he contended that they should 
have been applied on the judgment in question, to its 
extinguishment. The court, per Marshall, C. J., de- 
termined that all payments should be applied to debts 
existing when the payments were made, and it appear- 
ing that there were sundry demands against the debtor 
at the times which were not secured by judgment, the 
payments should be first applied to extinguish those 
demands, and the balance only should be applied on 
the judgment. It was said by the learned chief jus- 
tice that it appeared that the application of the pay- 
ments had actually been made by the creditor in the 
manner which the court adjudged should be done, 
Such application was also held to be supported by gen- 
eral principles, a8 well as by the particular circum- 
stances of the case. The case is cited in Pattison v. 
Hull, 9 Cow., supra, where Cowen, J., says of it, that 
he was ‘‘persuaded that, had the attention of the 
learned chief justice, who delivered the opinion of the 
court in Field v. Holland, been drawn to the great pre- 
ponderance of authority the other way, his conclusion 
would have been the same with that of the court in 
Maryland.”’ 

In Gwinn v. Whilaker’s Adm’x, 1 Har. & J. 754 (A. 
D. 1805), Chase, C. J., said he regarded the principle as 
firmly established in that State, and that it was in har- 
mony with the English decisions, that ‘tif the debtor 
is indebted on mortgage and simple centract, or on 
bond and simple contract, and when he makes a pay- 
ment should neglect to apply it, the law will make ap- 
plication of it in the way most benefieial to the debtor; 
that is, to the mortgage or bond.’’ ‘To the same effect 
is Dorsey v. Gassaway, 2 Har. & J. 402, 411, 412 (A. D. 
1809). None of these cases is exactly in point, yet the 
one in Cranch, where the payment was voluntary, and 
no direction given by the debtor, does allow the cred- 
itor to apply it as he pleases, and also says that the 
court would apply it, if he had not, to the debt for 
which the creditor had the least security. 

But in such a case as this, where neither party has 
applied the payment, andthe moneys came from the 
course of judicial proceedings to enforce the security 
intended as such for all the debts, we think the weight 
of authority, as well as the equities of the case, call for 
the application of the moneys arising in such judicial 
proceedings to all the debts pro rata, especially where 
the debt to which the bank in this case desires to ap- 
ply the moneys in order to its entire extinguishment 
is one for which the debtor is bound only as surety, 
and where such an application would work injustice 
to the debtor as to his debts for which another was 
bound as his surety. The case of Bank v. Bigler, 83 
N. Y. 51, at page 63, is not inconsistent herewith. 
There was no question of the rights of sureties in- 
volved in the case. The debtor owned a judgment 
against the city of New York (but which was still in 
controversy), and assigned it by an assignment abso- 
lute in form to the creditor to the extent of $50,000. 
The evidence showed that the assignment was in- 
tended as a general security to the creditor for the in- 
debtedness of the debtor, but it was delivered without 
any express condition, and without any direction as to 
the application of its proceeds. The judgment was 
subsequently reversed; but upon a compromise, to 
which the assignor of the judgment assented, the sum 
of about $44,000 was paid by the judgment-debtor, the 
city of New York, to the creditor, with the assent of 
such assignor. Before such payment he demanded 
that the amount received from the city should be ap- 
plied upon certain specific debts of his, which the cred- 
itor refused to do, and did apply such payment upon 
certain other debts of the debtor. This court held 
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that when the payment was made by the city to the 
bank (the creditor), it was the money of the bank, and 
was not that of the debtor, Bigler, who had no owner- 
ship or control over it, because he had long ago parted 
with the right to receive it. Not having directed how 
the money should be applied when he assigned the 
judgment, and having parted with his ownership with- 
out condition, he was held not able to dictate what the 
bank should do with its own money. This is no such 
case. The authors of the learned note to the cases of 
Mayor, etc., v. Patten, 4 Cranch, 317, and Field v. Hol- 
land, 6 id. 8, as found in 1 Am. Lead. Cas. 286, at page 
360, in speaking of the application of payments by the 
law, say, the general rule is to appropriate the pay- 
ments to all the debts ratably, but that it is very diffi- 
cult to determine when the principle becomes properly 
applicable; and they cite the case of Bank v. Hill, 10 
Pick. 129, supra, as recognizing the rule that the right 
of application by the creditor, when the debtor omits 
to make it, does not apply to cases of payment in in- 
vitum, or by process of law. Many cases are cited in 
the note on this branch, but the authors finally assert 
their belief that the general principle of the common 
law is that the ownership of the money determines the 
right of appropriation; and after it is paid, the debtor 
can make none. 

It would seem that in cases of payment in invitum, 
or by judicial proceedings, the creditor does not be- 
come the owner of the money until it is paid, and the 
law at the very time of the payment makes its own ap- 
plication, and the creditor has no opportunity tomake 
it himself. It were an endless, if not an unprofitable, 
task to cite and comment upon the vast number of in- 
consistent and almost contradictory cases, both Eng- 
lish and American, upon this somewhat confused 
branch of the law. We are disposed to follow the rule 
laid down in Bridenbecker v. Lowell, supra. The opin- 
tion in that case was written by a judge who was for 
many yearsa member of this court, and who had a 
long judicial experience, and his learning and ability 
have been universally recognized. His opinion in that 
case is marked with evidences of great care and re- 
search, and we think it is based upon authority and 
sound reasoning. Uponareview of the whole case, 


we are of opinion that the order of the General Term | 


was right, and should be affirmed, with costs to the 
defendant Moore. 


All concur. 
——_—__¢___—. 


NEW YORK COURT OF APPEALS ABSTRACT. 


—— 


APPEAL—PRACTICE—SETTLING CASE—APPEALABLE 
ORDER.—(1)On an appeal from an order to resettle a case 
so as to show that a certain request was refused, where 
there is no conflict as to what actually took place on 
the trial with reference to this request, and the excep- 
tion taken as to the refusal to charge, but the case as 
settled does not show that the request was refused, 
the party making the motion is entitled as of right to 
have the case settled so as to show the actual facts. 
(2) Where plaintiff is entitled to have a motion to re- 
settle acase granted, the refusal so to do deprives him 
ofa substantial right, and the order which denied is ap- 
pealable. March 5, 1889. New York Rubber Co. v. 
Rothery. Opinion by Peckham, J. All concur except 
Ruger, C. J., and Danforth, J., who dissent. 


ATTORNEY AND CLIENT—TERMINATION OF CONTRACT 
OF EMPLOYMENT—VALIDITY—DEFECT OF PARTIES.—(1) 
An ugreement reciting that a firm, the holders of cer- 
tain claims for damages by Confederate cruisers, have 
constituted K. their true and lawful attorney in their 
name and stead to ask for, demand and receive, and 
to take all lawful means to collect, said claims, and 
agreeing, in consideration of the services of K., that 


he and his legal representatives or assigns shall be 
entitled to retaiu twenty-five per cent of the amount 
collected, is more than a power of attorney, and was 
not revoked by the subsequent dissolution of the firm 
and the death of the surviving partner. (2) Nor was 
such contract terminated by the rejection by the Ge- 
neva tribunal of the claims which K. was empowered 
to collect. Lawson v. Bachman, 81 N. Y. 616; 109 
U. 5. 659. (3) Nor was such contract void as being in 
conflict with chapter 459 of the acts of Congress of 
June 20, 1874, prohibiting any assigument or transfer 
of claims, suchas K. was employed to collect, to se- 
cure services rendered. (4) In an action brought by 
the personal representative of K. to recover for ser- 
vices rendered in the prosecution of such claims, there 
was no defect of parties because certain persons were 
not joined as plaintiffs, who had been employed by K. 
to assist such prosecution, and who were to be paid a 
sum equal toa certain percentage of the profits real- 
ized, such facts not showing that any partnership ex- 
isted. March 5, 1889. Hodges v. Grapel. Opinion by 
Finch, J. 


HIGHWAYS — IMPROVEMENT — APPORTIONMENT OF 
EXPENSES.—Chapter 855, section 2, Laws of New York 
of 1869, authorizes boards of supervisors to improve 
highways laid out in pursuance of law, and apportion 
the expense on such towns as may be just, and author- 
izes the town orcounty to borrow money for that pur- 
pose. Held, that the supervisors have the power to 
improve that portion of an existing highway lying 
wholly in the town of N.,and apportion the expense 
between the towns of N., F. and H., through which 
the highway runs; the town of H. being separated 
from thetown of N. by the town of F. People v. 
Flagg, 46 N. Y. 401. March 5, 1889. People, ea rel. 
Morrell, v. Board of Supervisors. Opinion by An- 
drews, J. 


STATUTE OF LIMITATIONS—PERSONAL INJURIES.— 
Section 328 of the Code of Civil Procedure of New 
York prescribes a limit of six years for ‘‘an action to 
recover damages fur * * * apersonal injury, ex- 
cept in a case where a different period is expressly 
prescribed in this chapter.”’ Subdivision 5 of the fol- 
lowing section prescribes a limit of three years for “‘an 
action to recover fora personal injury resulting from 
negligence.’’ Held, that the three years’ limitation of 
the latter section is a good defense to an action to re- 
cover damages for a negligent injury to plaintiff's 
wife. In Webber v. Railroad Co., 109 N. Y. 311, we 
held that where the source of the personal injury 
complained of is inthe negligence of the defendant, 
the action must be commenced within three years, 
and that in all such actions against carriers of passen- 
gers the liability of the defendant is based solely upon 
negligence. In this case there is no question but that 
the gravamen of the plaintiff's complaint is the alleged 
negligence of the defendant or of its servants, by reason 
of which his wife received bodily injuries of such a char- 
acter as, in addition to causing her pain and suffering, 
disabled her from performing such services as a hus- 
band may be presumed to be entitled to on the part of 
his wife. The law gives te the husband, to the parent 
and to the master a right of action for any injury to 
the wife, minor child or servant, when caused by the 
actionable acts of another, per quod servitium amisit. 
This fiction of the law, which sustains such an action 
against others, is not without its admirable features; 
inasmuch as it gives a remedy for an injury to domes- 
tic rights, and serves as acheck upon their molesta- 
tion. At the bottom iies the personal injury suffered 
by the plaintiff, and where it is suffered through the 
negligent conduct of the defendant toward the indi- 
vidual, whose relation to the plaintiff gives rise to the 
right to maintain the action, it is difficult to under- 
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Stana the argument that the limitation of time pre- 
scribed in section 883 does not apply. It is certainly a 
** personal injury resulting from negligence’’ in the 
defendant. To hold that the sense of these words is 
in their application to the body of the plaintiff seems 
as muchanarrowing of the ordinary import of lan- 
guage as it is really contrary to the interpretation 
which we find given elsewhere in the Code. The Gen- 
eral Term below have relied upon the case of Cregin 
v. Railroad Co., 83 N. Y. 595. What was decided there 
was that inan action for a wrongful injury to the per- 
son of plaintiff's wife, whereby he suffered damages in 
the loss of her society and services and in the attend- 
ant expenses, upon his death the right of action sur- 
vived and vested in his administrators as to the dam- 
ages forloss of services, etc., was abated as to damages 
for the loss of her society and its comforts. It was 
held in that case, that though the plaintiff's cause of 
action was single in one sense, his right to damages 
therefor was compound, and consisted of diverse ele- 
ments, and became separable upon his death as tothe 
pecuniary loss by which his estate had been dimin- 
ished. But no inference or conclusion is to be drawn 
from the decision of the court in that case, that be- 
cause the personal injury complained of caused a dim- 
inution in the plaintiffs estate the action was con- 
verted into one for an injury to property. It is author- 
ity for the proposition, that in so faras the cause of ac~ 
tion based on the personal injury is separable in its ele- 
ments of damage, as to that damage which is tangible, 
in the sense that it is appreciable by those interested 
in the administration of the estate, pro tanto the cause 
of action, though growing out of a personal injury, 
may be continued under the statute by the adminis- 
trator. It would be an anomolous condition of the 
statute law, if while an individual would be limited in 
his right to bring an action for an injury to his body, 
resulting from the defendant’s negligence, to the period 
of three years asto all elements of damage, yet if an- 
other, to whom the right might appertain to maintain 
an action for that same injury, sues, the time is en- 
larged to six years, on the theory that it was an injury 
to property. We do not find support for such a con- 
struction of the stutute, and we do not believe any 
such condition of things was intended by the Legisla- 
ture. March 5, 1889. Maxson v. Delaware, L. & W. 
R. Co. Opinion by Gray, J. 


ee 


UNITED STATES SUPREME COURT AB- 
STRACT. 

RAILROADS — LEASE AND CONSOLIDATION — STATU- 
TORY AUTHORITY.—None of the various statutes of 
the State of Oregon, either expressly or by implica- 
tion, authorize a railroad corporation to lease its road 
and franchises, or to take similar leases from other 
railroad corporations; and such a lease is ultra vires 
and void. Such a corporation can exercise no power 
or authority which is not granted to it by the charter 
under which it exists, or by some other act of the Legis- 
lature which granted that charter. Thomas v. Railroad 
Co., 101 U. S. 71; Iron Co. v. Riche, L. R., 7 H. L. 653; 
Railways Co. v. Railway Co., 11 C. B. 775; Railroad 
Co. v. Winans, 17 How. 30; Beman v. Rufford, 1 Sim. 
(N. S.)550; Winch v. Railway Co., 13 Eng. Law & Kq. 
506; Railway Co. v. Steamboat Co., 107 U. S. 98. In 
Railroad Co. v. Railroad Co., 118 id. 290, 309, where the 
whole question was reconsidered aftera full argument, 
the conclusion was stated in the following language: 
‘* We think it may be stated as the just result of these 
cases, and on sound principle, that unless specially au- 
thorized by its charter, or aided by some other legis-: 
lative action, a railroad company cannot, by lease or 


any other contract, turn over to another company, for 
along period of time, its road and all its appurte- 
nuances, the use of its franchises, and the exercise of its 
powers, nor can any other railroad company, without 
similar authority, make a contract to receive and ope- 
rate such road, franchises and property of the first cor- 
poration, and that sucha contract is not among the 
ordinary powers of a railroad company, and is not to 
be presumed from the usual grant of powers in a rail- 
road cbharter.’’ It may be considered that this is the 
law of the State of Oregon, except as it has been al- 
tered or modified by its Constitution and statutes. In 
the absence of any thing in the general incorporation 
act, we are referred to several statutes of the State of 
Oregon, which while not specifically granting to rail- 
road companies the right to Jease their property or to 
take other railroads under lease from their owners, are 
supposed by implication to recognize such right in 
all railroad companies. We are furnished with a list 
of statutes of that State in which the word ‘assigns ”’ 
is used in regard to corporations generally in the 
phrase *‘ successors or assigns,’’ from which it is sought 
to imply the general proposition that a corporation 
may assign allits property. It is strenuously argued, 
and with some degree of plausibility, that the use of 
the words “successors”? and ‘‘assigus’’ in statutes 
which are referred to, implies that by the law of Ore- 
gon railroad companies may make, and must be sup- 
posed to be capable of making, assignments. But 
whatever may have been the intent in the minds of 
the legislators in using these words, it is not precisely 
the form in which we would expect to find a grant of 
the power to sell, to lease or to transfer the title, own- 
ership or use of railroad lines, the property belonging 
thereto, and the franchises necessary to carry them 
on, by one corporation to another. One of the most 
important powers with which a corporation can be in- 
vested is the right to sell out its whole property, to- 
gether with the franchises under which it is operated, 
or theauthority to lease its property for a long term of 
years. In the case of arailroad company these privi- 
leges, next tothe right to build and operate its rail- 
road, would be the most important which could be 
given it, and this idea would impress itself upon the 
Legislature. Naturally we would look for the author- 
ity to do these things in some express provision of law. 
We would suppose that if the Legislature saw fit to 
confer such rights it would do so in terms which could 
not be misunderstood. lo infer, on the contrary, that 
it either intended to confer them, or to recognize that 
they already existed, by the simple use of the word 
‘“‘assigus’’—a very loose and indefinite term—is a 
stretch of the power of the court in making implica- 
tions which we do not feel to be justified. The legis- 
lators who enacted these statutes may have had an 
idea that there were certain things which corporations 
could assign; they may have used the expressions to 
which we have referred in a very loose, instead of a 
technical, sense; or they may have supposed that 
cases might arise where railroad property going by 
some operation of law, as bankruptcy or foreclosure, 
from the hands of its original owners into the posses- 
sion of other persons, would justify the description of 
the latter by the words ‘“‘successors or assigns.” In 
using these terms they may have thought that author- 
ity might be given by future statutes, either generally 
to all corporations or tosome special organization, to 
sell or transfer the corporate property,or some part of it. 
But whatever may have been their purpose, we think 
the argument is a forced one, which would vest in rail- 
road companies the general power to sell or lease their 
property or franchises, or to make contracts to buy or 
take leases of the same from other railroad corpora- 
tions, from the use which is made of these indefinite 
terms, ‘‘successors or assigns.” March 5, 1889. Ore- 
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gon Ry. & Nav. Co. v. 
Opinion by Miller, J. 


Oregonian Ry. Co. (Limited). 
Field, J., dissenting. 


——$—— ee 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


MUNICIPAL CORPORATIONS—POWERS.—That part of 
section 4of ordinance 5 of the city of Minneapolis, 
which imposes a penalty upon “any person who com- 
mits any act of lewdness orindecency within the limits 
of said city,’’is void, because it is in excess of the 
power vested in the city council by the city charter. 
The charter of the city of Minneapolis provides (§ 5, 
chap. 4) ‘‘ that the city council shall have full power 
and authority to make, ordain, publish, enforce, alter, 
amend or repealall such ordinances for the govern- 
ment and good order of the city, for the suppression 
of vice and intemperance, and for the prevention of 
crime, as it shall deem expedient; * * * and 
for these purposes the said city council shall have au- 
thority, by such ordinances, * * *- sixteenth, to 
prevent open or notorious drunkenness and obscenity 
in the streetsor public places of said city. * * *” 
In respect to preventing and punishing lewdness, in- 
decency or obscenity, the specification above quoted, 
and it is the only one including that subject, refers 
only to acts or conduct in the streets or public places 
of the city; only to such as may affect the public 
peace, decency and good order; and does not author- 
ize punishment for private conduct, however repre- 
hensible it may be in the matter of morals. The or- 
dinance exceeds the power, and is therefore void. 
Minn. Sup. Ct., Jan. 14, 1889. State v. Hammond. 
Opinion by Gilfillan, C. J. 


NUISANCE — TENEMENT-HOUSE — DOMESTIC BROILS. 
.- Where two families are occupying rooms in 
the same house, using in common the halls and 
stairways, a court of equity will not restrain 
the one from committing a nuisance against the 
other, unless the proof of the existence of such 
nuisance is clear and strong. A court of equity will, 
as far as it can, discourage a resort to its aid for the 
purpose of interfering in mere domestic broils. 
bill alleged that the plaintiff owns and occupies a house, 
part of which he hasrented to defendant; that during 
the past two months the defendants have maliciously 
and willfully inaugurated a system of conduct in the 
use of their rooms for the avowed purpose and object 
of driving the plaintiff from the rooms which he and 
his family occupy, and make living in them impossi- 
ble; andthe defendants threatened to continue their 
willful and malicious annoyance, and make the living 
in said rooms so disagreeable and uncomfortable that 
to preserve their health and comfort they would have 
to abandon their dwelling rooms aforesaid unless de- 
fendants are restrained from continuing their malic- 
ious and offensive conduct and doings, which are un- 
necessary and uncalled for in domestic life. The bill 
then proceeds to specify the offensive conduct, among 
them impolite hailing of Mrs. Medford by Mrs. Levy 
as ‘*Good-bye, Sal!’’ ‘‘Hello, Sal!’ “ Chestnut!’’ 
and like sayings; that such remarks are made and per- 
sisted in for the purpose of annoying, exciting and 
maligning the wife of plaintiff, and without any prov- 
ocation on the part of Mrs. Medford, and that she is 
thereby annoyed and excited to such an extent as to 
interfere with their enjoyment of their rooms; that 
defendants, while their meals are being prepared, in- 
stead of keeping the doors closed, and allowing the 
kitchen odors to escape into the outside air—an ar- 
rangement which is amply provided for in the con- 
struction of the house—throw open the doors leading 
from the kitchen to the hall, and filling the whole 


ines 


house with objectionable odors, owing to the frequent 
cooking of cabbage, onions and other things, the odor 
of which is particularly nauseating to the wife of 
plaintiff in her present enfeebled and excited condi- 
tion, and has the effect of making her sick, and ren- 
dering her said rooms unfit for the reception of com- 
pany,and in many other ways interfering with her 
free and perfect enjoyment of her said rooms, and 
that the said defendants, although knowing that this 
can be avoided, persist in these things for the purpose 
of annoying plaintiff and his wife; that said defend- 
ants are in the habit of throwing old boots and shoes 
and socks and other objectionable things into the 
yard, sweeping dirtoat the rooms which defendants 
occupy into the halls and stairways, and allowing it to 
remain there a long time, cleaning shoes, shaking 
clothes, carpets and rugs in the hall, thereby filling it 
with dust, and the floors with dirt, which they do not 
sweep up and carry away, but allow it to remain, 
thereby adding to the dirt already accumulated; that 
all these things are very disagreeable, annoying and 
insufferable to your said plaintiff, and especially to his 
wife, whose habits are those of a neat and tidy house- 
wife,and that they area matter of great embarrassment 
to her in the presence of visitors; disagreeable smells 
make plaintiff's wife nervous, brings on attacks of neu- 
ralgia,and thereby affect her health,and thereby destroy 
the peace and comfort of plaintiff's home; that all 
these acts are wholly unnecessary on the part of the 
defendants, but that they persist in them on account 
of their untidy habits, of which plaintiff and his wife 
were both ignorant before renting the property to 
said Levy, and also for the purpose of annoying plain- 
tiff and his wife, of making their rooms as uncomfort- 
able as possible, and of causing them finally to vacate 
the rooms, which they will be compelled to do unless 
the defendants are restrained ; that instead of passing 
through the halls quietly, and not making any more 
noise than necessary, the defendants engage in loud 
talking, singing and whistling, stamping and dancing 
in the halls and rooms; that they make excessive and 
unnecessary noise with coal-buckets and by slamming 
doors; that these noises are not made from any ne- 
cessity, or even thoughtlessly, but for the express pur- 
pose of exciting, annoying and vexing and reviling the 
plaintiffand wife,and owing to her nervous organization 
and feeble health, they do annoy, excite and vex plain- 
tiffs wife, and at times completely prostrate her with 
nervous attacks and impair her peace of mind, and 
completely unfit her for her duties, and interfere with 
plaintiffs’ enjoyment of domestic life; that they have 
thrown dirty water out of the windows, purposely 
spilled water on the stairs, and leaving it there, annoy- 
ing the plaintiff and his wife, and damaging his prop- 
erty; that they are in the habit of leaving doors open 
when they ought to be closed, and closing them when 
they ought to be open, wiping their feet on the news- 
paper of plaintiff left at the door, sweeping dirt under 
doors, and throwing it through transoms over which 
they have no control, and thereby excessively annoying 
and irritating plaintiff and his wife, and seriously in- 
terfering with their bappiness, and the perfect enjoy- 
ment and comfort of their home. And prays injunc- 
tion. The current of the authorities seems to be that if 
any one does alawful act on his own property the mo- 
tive by which the act is done is in law a matter of in- 
difference. Frazier v. Brown, 12 Ohio St. 294; Walker 
v. Cronin, 107 Mass. 564; Panton v. Holland, 17 Johns. 
91; Mahan v. Brown, 13 Wend. 261; Phelps v. Nowlen, 
"IN. Y. 39; Chatfield v. Wilson, 28 Vt. 49. In Car- 
rington v. Taylor, 11 Kast, 571, it was held that firing 
at wild fowl, to kill and make profit of them, by one 
who was at the timein a boat on apublic river or open 
creek, where the tide ebbs and flows, so near to the an- 
cient decoy on the shore (about 200 yards) as to make 
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the birds there take flight, the defendant having be- 
fore fired at a greater distance from the decoy, which 
brought out some of the birds from thence, though he 
did not fire into the decoy pond, is evidence of a will- 
ful disturbance of and of damage to the decoy, for 
which an action on the case is maintainable by the 
owner. In Greenleaf v. Francis, 18 Pick. 117, it was 
held that in the absence of all rights acquired by grant 
or adverse use for twenty years, the owner of land 
may dig a well on any part thereof, notwithstanding 
he thereby diminishes the water in his neighbor's well, 
unless in so doing he is actuated by a mere malicious 
intent to deprive his neighbor of water. In Trustees 
v. Youmans, 50 Barb. 316, it was held that no action 
will lie for injuries caused by cutting off subterranean 
waters, percolating the soil, or running through un- 
known channels, and without a distinct or defined 
course; but it was further held that an exception ex- 
is!s in case of an injury done by cutting off such 
waters with malice; that no person can wantonly and 
maliciously cut off on his own land the underground 
supply of a neighbor’s spring or well without any pur- 
pose of usefulness to himself. To the same effect is 
Haldeman v. Bruckhart, 45 Penn. St. 514; Wheatley 
v. Baugh, 25 id. 528. In the well-considered case of 
Chesley v. King, 74 Me. 164, it was held that if an 
owner of ground dig a well thereon, for the sole pur- 
pose of inflicting damage upon a party who had rights 
in aspring, he would be liable in damages. Every 
family possesses under the law the legal right to se- 
curity in their home; to have peace, quiet and com- 
fort against purely wanton and needless attacks from 
those whose hostility they may have in some way in- 
curred. Other families, even those whose hostility 
they may have incurred, have also the right to the 
privileges of ahome, the right to talk, even loudly, 
and to sing loudly and dance; to open and shut doors; 
and it may be that they would not always be expected 
to use great care in the manner of opening and closing 
doors: to cook their food, and for their comfort, to 
even keep the door of the kitchen open while the food 
was being cooked and prepared for the table; but they 
have no right, wantonly and needlessly, to do any 
or all these things, in an unusual manner, for the mere 
purpose of annoying and rendering uncomfortable 
their neighbors; and while under other circumstances 
the doing of these things in the manner indicated 
would not amount to a private nuisance, yet when 
done for the malicious or willful purpose of annoying 
their neighbors, and it does have such effect, and 
makes their home uncomfortable, it would amount to 
a nuisance. While there are some things alleged in 
the bill, as sweeping the dirt into the hall, and talking 
offensively to their neighbors, which would not 
amount to a nuisance, yet the charge that for the mere 
willful and malicious purpose of annoying and mak- 
ing uncomfortable the plaintiffs, they by loud talking, 
singing and dancing, and permitting offensive odors 
to escape from the kitchen through doors left open 
for the purpose, did render the home of the plaintiff 
materially uncomfortable presents a proper case for 
the interposition of acourt of equity. The bill was 
sufficient. Wasthe decree proper under the pleadings 
and proof? The case presented here is happily of 
rare occurrence. No case like it has been cited in the 
argument of counsel. It isthe first case I have ever 
seen where there was trouble between two private 
families, originating between the mothers respect- 
ively, and acourt of equity asked to interfere with its 
strong arm to protect one against the other. It is 
to be hoped no such case will again occur; and 
while, as we have held, the bill presents a case of 
which the court, under the established principles of 
equity, must take cognizance, yet it would not perpet- 
uate the injunction unless the proof was clear and 


strong. The court will discourage as far as it can a 
resort to its power for the purpose of interfering in 
mere domestic broils. We do not wish the idea to ob- 
tain that if there isa quarrel between two women, and 
both become excited and nervous, and things are done 
and said which are unseemly, and their domestic 
peace and happiness is thus destroyed, that either can 
with ease and dispatch prevail upon a court of equity, 
that is busy over more weighty matters, to interfere, 
and preserve the peace and quiet of the homes of 
either. The proof here shows that these two women 
had for ten months lived together, using the same 
stairs and halls, without trouble, when one wanted to 
exchange kitchens with the other, which was declined. 
Then the trouble commenced, and was endured for 
about two months, when the bill was filed and the in- 
junction obtained. There appears to be an unfortunate 
quarrel between two women, which involves the fami- 
lies of each, and both are in fault, and a court of 
equity will not interfere to protect one against the 
other, and enjoin as a nuisance what one does against 
the other. W. Va. Sup. Ct. App., Dec. 8, 1888. Medford 
v. Levy. Opinion by Johnson, P. 





THE CASE OF MR. DAVIES’ DONKEY. 


(10 Meeson & Welsby, 546.) 


‘* With the deepest respect for Mr. Davies’ donkey, 
whose memory is embalmed in the delightful pages of 
10 M. & W.”’: Per Hagarty, C. J., Follet v. Toronto 
Street Railway Co., 15 App. R. 347. 


Lorp ABINGER, C. B. loq. 
Davies possessed an ass: no doubt 
Trained to the horticultural load; 
One day he turned his donkey out, 
Its fore-feet fettered, on the road. 
Here one remark seems necessary— 
’*T was very wrong of Davies—very! 


CHORUS OF BARONS. 


Oh fair judicial harmony! 
In this great truth we all agree. 


LorpD ABINGER, C. B. 


While thus the ingenuous creature fed, 
Mann’‘s man came driving, all too fast. 

O’er the mild brute the roadsters sped, 
And Davies’ donkey breathed its last. 

We dwell not on the owner’s sense 

Of loss—it’s not in evidence. 


CHORUS OF BARONS. 


Davies, thy grief, thy bosom’s rents, 
Thy groans—are not in evidence! 


Lorp ABINGER, C. B. 


Who caused this crisis asinine ? 
Mann’s nan—and Mann must foot the bill: 
Had his man passed the road’s decline 
With ordinary caution. still, 
Still might the rich unstinted strain 
Of Davies’ donkey shake the plain. 


CHORUS OF BARONS. 


Wisdom hath given sentence! though 
The donkey was not rightly there, 

Was Mann’s rude man excused? Oh, no! 
He ought to drive with proper care. 

Wherefore we do adjudge and say, 

For Davies’ donkey Mann must pay! 


ALL, STERNLY. 


For Davies’ donkey Mann must pay ! 
(He pays.) 


—Canadian Law Times. 
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NEW BOOKS AND NEW EDITIONS. 


LANDON’S CONSTITUTIONAL HISTORY. 


The Constitutional History and Government of the United 
States, by Judson S. Landon, LL.D. Boston and New York: 
Houghton, Mifflin & Co. The Riverside Press, Cambridge, 
1889. 

This admirable book is due to the author’s course of 
lectures delivered at Union College during the time he 
was president ad interim of that institution of learn- 
ing. The reader will be struck with the clearness and 
simplicity of the author’s style, and the concise man- 
ner in which he marshals his facts and subordinates 
them to his treatment of the subject. The outline of 
the colonial situation leading to independence of the 
crown is not so detailed as it might be, but it is ade- 
quate as an introduction to the greater theme beyond. 
One point in colonial history is seldom empha- 
sized by text-writers, and Judge Landon forms no 
exception to the general rule observable. This point 
is that the lawyers of the colonies were of a necessity 
better fitted for constitution making than any other 
body of legislatorsin the world. This fitness was due 
entirely to the fact that their whole professional voca- 
tion was concerned with the process of adapting old 
laws to new conditions. Colonial law consisted of a 
series of acts and decisions dealing altogether with 
new social and political factors. Lawyers thus be- 
came more unfettered here than in England; their 
daily problem in the colonies was how to treat the 
emergency, forevery case not decided was an emer- 
gency, and every social problem had to be experi- 
mented with or treated tentatively. Therefore they had 
recourse in their reading to the writings of the phil- 
osophic legists rather than to the dogmatic and tech- 
nical writers of jurisprudence. Works on govern- 
ment, legislation and the philosophy of history, such 
asthey were, became their favorite studies, and when 
the actual constitution making began, all the colonial 
lawyers of note were peculiarly well fitted to deal 
with the problem. Judge Landon approaches very 
near to denoting this fact, but he does not emphasize 
it as its importance deserves in his statement of the 
facts which lead up to the Federal Constitution. In 
other respects his treatment of this chapter of his 
work is adequate, and its simple array of pregnant 
facts is ample for the use of students and lay readers. 

The chapter on the Articles of Confederation, super- 
seded by the Federal Constitution, is discriminating. 
But we could have wished for some suggestion that 
the real reason why the Confederation itself failed 
was that it did not accurately express the actual po- 
litical situation in the colonies. After the Revolution 
had become an established success, the colonies as such 
ceased to be sovereign, and the so-called ‘‘rebels ” in 
all the States, without regard to demarcations of ter- 
ritory, became sovereign. This factled to a correct 
expression of the political situation, and was, and is, 
the key-note of the famous expression, ‘‘ We, the peo- 
ple of the United States,’’ in the enacting clause of the 
present Constitution. The Articles of Confederation, 
in other words, simply ceased to state the actual po- 
litical situation. Theory did not fit the facts. 

Judge Landon proceeds, chapter by chapter, to follow 
the growth of institutions under the Federal Constitu- 
tion. He points out the influence of men, of incidents, 
and even of accidents, with such apparent ease and in 
such lucid order that the reader is apt to overlook 
the rare skill with which the material is handled, and 
to think the sequence is due to chronology rather than 
to the writer’s tact. In this respect this book is strong 
and masterful. We do not mean to say that the analy- 
sis is exhaustive or the deductions unusually pro- 
found, but we do mean to say that we know of no short 
book so well fitted for an introduction to a study of 


the constitutional history of the United States. Had 
the author’s effort been more ambitious it might have 
been less successful. 

Even when the author comes to treat of the Su- 
preme Court and its influence on the Constitution, we 
still notice that the technicalities of doctrine are sub- 
ordinate to the plan of the work, and the facts and re- 
sults of decisions stated in such a way that the point 
of a particular case is readily inferred by any reader, 
whether trained to the law or not. This characteristic 
makes the work well fitted for general use in high 
schools and colleges. 

The book is a veritable history in short compass. It 
is not a political philosophy or a treatise written to 
commend a theory. Itis simply a plain narrative of 
the prime causes and facts connected with the Fed- 
eral Constitution, its genesisand growth. The book 
is plainly printed. 





COURT OF APPEALS DECISIONS. 
(has following decisions were handed down Tues- 
day, April 23, 1889: 
Judgment reversed, new trial granted, costs to abide 
event—George H. Fowler, executor, respondent, v. 
Bowery Savings Bank, appellant. Judgment of 





‘General Term reversed, and that of Special Term af- 


firmed with costs—-Charles KH. Hubbell and others, ap- 
pellants, v. Daniel Buhler and another, impleaded, 
etc., respondents.— Judgment affirmed with costs— 
Emma T. Green and others, respondents, v. Joseph G. 
Rowarth and others, appellants. ——Order of General 
Term reversed, and case remitted to General Term for 
the exercise of its discretion—Augusta G. Genet, re- 
spondent, v. Delaware and Hudson Canal Company, 
appellant.——Motion to dismiss appeal granted with 
costs— Lizzie Guibert, respondent, v. Carrie P. Sanders 
and others, respondents, and William B. Whiteman 
and others, appellants. ——Motion to return remittitur, 
etc., denied with costs—Joseph S. Cox and another vy. 
Edgar C. Pearce and others.—Motion to substitute 
plaintiff granted without costs—Kdward FEF. Sickel v. 
Erwin Davis. —Motion to advance case on calendar 
denied without costs—People, respondents, v. John 
Lowe and others, appellants. 


SECOND DIVISION. 


Motion to dismiss appeal denied with $10 costs—Jo- 
seph F. Cullman and others, respondents, v. Herman 
Colett.——Motion to advance case upon calendar de- 
nied with $10 costs—Augusta G. Genet, appellant, v. 
Delaware and Hudson Canal Company, respondent. 
— Judgment atfirmed with costs—Hobart Atkinson, 
receiver, respondent, v. Rochester Printing Company, 
appellant. Judgment reversed, new trial granted, 
costs to abide event—Henry Schmittler, respondent, 
v. Adam Simon, appellant.——Judgment reversed, 
new trial granted, costs to abide event—Alfred H. 
Smith and another, appellants, v. Henry Clews, re- 
spondent. Judgment affirmed with costs—Third 
National Bank of Buffalo, respondent, v. Ittai J. El- 
liot, as sheriff of Allegany county, appellant.——Order 
of General Term reversed without costs in this court, 
and judgment of Special Term affirmed—Aldier G. 
Warren, receiver, etc., respondent, v. Alanson Wilder 
und others, appellants.—Judgment affirmed and 
judgment absolute ordered in favor of defendants 
with costs—Daniel J. Noyes, appellant, v. Jacob F. 
Wyckoff, respondent. —That part of the judgment 
which dismisses the complaint in favor of Catherine 
Fritchie is affirmed without costs, but that part of the 
judgment which dismisses the complaint as to George 
M. Fritchie and John W. Burkard is reversed and new 
trinl granted as to these defendants, costs to abide 
event—Delaware, Lackawanna and Western Railroad 
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Company, appellant, v. John M. Burkard and others, 
respondents. Judgment affirmed with costs — 
Charles C. P. Clark, respondent, v. Nelson Robinson 
and others, appellants. —— Judgment affirmed with 
costs—John Hare, an infant, respondent, v. New York 
Central and Hudson River Railroad Company, appel- 
lant.— Judgment affirmed with costs—EKdward B. 
Merrill, respondent, v. Consumers’ Coal Company, ap- 
pellant. Judgment affirmed with costs—George W. 
Mentz, respondent, v. John Laycock and another, ap- 
pellants.—Judgment affirmed with costs—Samuel 
McRickard, respondent, v. George C. Flint and an- 
other, appellants. ——Judgment affirmed with costs— 
Franklin Bassford, respondent, v. Herman Oelrichs, 
appellant. —Judgment affirmed with costs—Andrew 
F. Kindberg, respondent, v. Alvah Mudgett, appellant. 
—-Judgment affirmed with costs—Charles F. Ber- 
wind and others, appellants, v. Greenwich Fire Insur- 
ance Company, respondent. —— Judgment affirmed 
with costs—-Manufacturers and Traders’ Bank, re- 
spondent, v. Josephine W. Winslow, appellant.—— 
Judgment affirmed with costs—Nathan Johnson, re- 
spondent, v. W. R. Soper and another, appellants. 
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NOTES. 

HE Portsmouth Times publishes the following cop- 
ies of the ballot slips used by a jury which tried a 
man for grand larceny in a New Hampshire court: 
Gilty, geilty, guilty, not gealty, gillty, geilty, not 
guilty, gildty, guildy, guilty, gilltev, gealty. What of 
it? Ability to spell properly is a great acquirement, 
but men who can’t do it often have good common 

sense.—Cumobridge Daily. 


‘*Pottsville, Pa.,’”’ must not try to palm off any 
worm-eaten ‘‘chestnuts’’ on this editor. It ‘‘ wooden 
do.’ It is a jest not worthy of him. 


Patient Man—‘' Suppose a woman makes it so hot 
for her husband that he can’t live with her, and he 
leaves her, what can shedo?’’ Lawyer—‘ Sue him for 
support.’’ Patient Man--‘t Suppose she has run him so 
heavily into debt that he can’t support her, because his 
creditors grab every dollar as quickas he gets‘it, besides 
ruining his business with their suits?’’ Lawyer—‘‘If 
for any reason whatever he fail to pay her the amount 
ordered he will be sent to jail for contempt of court.’’ 
Patient Man—‘‘ Suppose she drives him out of the 
house with a flat-iron, and he’s afraid to go back?’’ 
Lawyer—‘‘ She can arrest him for desertion.” Patient 
Man—‘‘ Well, I don’t see any thing for me to do but 
go hang myself.’’?’ Lawyer—‘‘ It’s against the law to 
commit suicide, and if you get caught attempting it, 
you'll be fined and imprisoned. Ten dollars, please. 
Good-day.’’—New York Weekly. 


Green is the color of the ocean in which, according 
to an ethereal authority, nothing of man that doth 
fade, but doth suffer a sea change into something rich 
and strange. Nothing of man fades so much as the 
stories that attach to his name commonly by a change 
of one man’s story to another’s. Some power of the 
kind appears to affect the Green Bag, the second num- 
ber of which has appeared. No doubt a receptacle of 
so much capacity and anxiety for tit-bits must absorb 
much foreign matter, which however should be treated 
with respect, and not, like Macaulay’s children stolen 
by gipsies, disfigured so as to conceal its identity. In 
*“*A Generation of Judges,” published in London some 
two years ago, there are many stories which the liter- 
ary scissors have been unable to resist. One of these 
is told in the ‘‘ Life of Chief Baron Kelly,’’ and con- 
cerns a brougham, a cab, an omnibus and a puzzled 
woman with a baby. The Green Bag, we grieve tosay, 
extracts the words of the tale, and confuses its iden- 


tity by attributing it to one “ Mr. Justice Bramwell.” 
—London Law Journal. 

As funny a thing as ever occurred in a court hap- 
pened in Napoleon, O., in 1839, before Judge Potter 
and a jury. A case was on trial, and an outsider seated 
himself on one of the puncheons at the far end of the 
panel of jurors, there beiug no other available seat. 
When the defendant’s counsel arose to address the 
jury he scanned the face of each very closely, and nat- 
urally his gaze was directed to the furthest man from 
him, who didn’t happen to bea juror at all. Glaring 
at him, he began: ‘*Gentlemen of the jury, I want to 
know what this man (referring to the plaintiff in the 
case) has come into court for? What is his business? 
What right has he here? What is he seeking for? 
Again I repeat, gentlemen of the jury, why is he here? ”’ 
The countryman imagined that the question had di- 
rect reference to himself, and when the lawyer paused 
to give due weight and emphasis to the question, he 
jumped to his feet and howled: ‘‘ What am I here for, 
you cross-eyed cock of the walk? What am I seeking 
for in this here court? Ill tell you in short order, you 
weazen-faced old son-of-a-gun. Dve been here three 
days a-waitin’ fer my fees, and nary ared kin I git. 
Pay me my witness fees, sir, and I'll git out of here 
immegiately.’’ This unexpected oration brought down 
the house, and the lawyer never finished his able argu- 
ment.—Cineinnati Enquirer. ; 


John H. Morrison practiced law many vears ago at 
Findlay and all through that part of Ohio. He had 
some striking peculiarities, which were in the habit of 
cropping out in court. Hewas once trying a case be- 
fore Judge Patrick Henry Goode and a jury, aud 
opened his side of the case as follows: ‘‘ May it 
please the court, by the perjury of witnesses, 
the ignorance of the jury and the connivance of the 
court, I expect to lose this case.’ ‘* What is that you 
say, Mr. Morrison?’’ ‘ That is all I have to say on 
that point, and the court will feel happier if I do not 
repeat what I have already said. From the looks of 
the jury | infer that they would rather not have heard 
it once.’’—Cincinnaté Enquirer. 

The following unique ‘‘ boom ”’ is made for a certain 
lawyer as successor to Mr. Justice Matthews: ‘* Well 
may it be said of him that he is an able lawyer, who 
stands in the fore front of the profession, as he stood 
in the fore front of the battle during the dark days of 
the rebellion, ever ready, able and willing to do his 
duty in any of the walks of life, able to cope with the 
best legal minds in the land, a man of kind heart and 
generous impulses, being of about the right age, not 
too old and not too young, a man of strong physical 
proportions, in the vigor of life, full-chested and broad- 
shouldered, whose mind is equally broad and expan- 
sive, well stored with legal lore, strong on the equity 
side, not inclined to court technicalities, cool, careful 
and considerate, ever battling for the right. A man 
that can see and know his fellow man, one that will not 
be led astray by the canting sycophant, or ruined by 
the prosperity of heaping of honors upon him, let 
them come ever so thick, is one of those who will not 
lose his manhood, betray a trust or forfeit his integ- 
rity—a man who never turned a deaf ear to the cry of 
the sorrowing, nor did he ever pass a comrade ‘on the 
other side,’ whether so poorly clad, provided the com- 
rade was worthy, not having disgraced himself, for- 
feited his own self-respect and the right of recognition 
due from one soldier to another. These are uncol- 
ored facts, and as Ohio has thus far received but little of 
the reward of merit, being at the same time the third 
State in the Union, and entitled to at least a modicum 
of recognition in the genera] distribution, she has the 
right to present one of her honorable and worthy 
sons,’ ete. For pure ‘‘cheek”’ the italicised words 
surpass any thing that we know of. 
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The Albany Law Journal. 


ALBANY, May 4, 1889. 


CURRENT TOPICS. 





HE lapse of a century from the first inauguration 

of a president of the United States has brought 

into prominent relief the grandest figure in the 
early history of our country. Time has dispelled 
much of the foolish tradition which had attached 
to Washington, but it has only served to enhance 
the estimate of his greatness and goodness in the 
minds of all thoughtful men, and this in spite of 
the natural reaction against an absurdly eulogized 
character. Historical investigation has destroyed 
the hatchet incident, and has disabused men of the 
impression that he was a flawless saint, who never 
swore; a prig who never laughed; one above all 
natural feeling, who never loved nor cried; and 
perhaps has dissipated some other mistaken notions. 
History has left to us the first president in his true 
and natural likeness—a simple Virginian gentle- 
man, not so good as to present an unattainable de- 
gree of excellence, but after all so distinguished for 
his private and public virtues as to be, in the unani- 
mous opinion of mankind, the fairest exemplar of 


combined goodness and greatness that the pages of. 


history record. His intellectual qualities were not 
shining, and compare poorly with those of Hamil- 
ton, Franklin, Jefferson and some others of his con- 
temporaries; but in sagacity, calmness and modera- 
tion —in what men usually but improperly call 
common sense —he excelled them all. As a mili- 
tary leader he was greatly inferior to the recog- 
nized greatest commanders; his battles were petty 
skirmishes; but no other ever did so much with such 
small means and under similar difficulties and dis- 
couragements. We should point to his constancy, 
patience and steadfastness as his most shining traits, 
The three points in his career in which he most 
excites our admiration and reverence are his refusal 
to become dictator or king; his absolute and im- 
. partial justice to all men; and his long-suffering 
and tactful dealing with the jealous, impatient, un- 
patriotic colonies, each endeavoring to shirk its fair 
proportion of men and means and throw the bur- 
den on the rest. His greatest enemies were those 
of his own household, and even his superhuman 
patience was sometimes so tried by them that he 
was only sustained by his simple and unfaltering 
trust in the divine ruler. Washington if set down 
in the midst of our country to-day would not be a 
popular man. He was reserved, dignified, aristo- 
cratic by nature, fond of personal display, and he 
could not utter two consecutive sentences in pub- 
lic without breaking down. How different from 
the glib, smart, slouching, hand-skaking, dram- 
treating demagogues of to-day! And yet as the 
commonest and worst men have respect for high 
ideas and high ideals, so the man Washington 
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is to-day by common consent venerated as stand- 
ing on the highest pinnacle approachable by human 
nature. This is a healthy symptom. There has 
been too much of a flippant tendency to underrate 
the great man in recent historical criticisms, to 
laugh at his bad spelling, to sneer at his somewhat 
stilted rhetoric, to deny him the authorship of his 
State papers, to diminish his virtue because he had 
to a small extent some of the gentlemanly small 
vices of his period. But as no public man was ever 
more defamed by his contemporaries, and more ef- 
fectually lived down all detraction, so to-day the 
jester’s voice is hushed, and he who is not worthy 
to unloose the latchets of the great man’s shoes 
pays his tribute of silent admiration with the out- 
burst of reverence and gratitude which wells up 
from every true American heart for the founder of 
the nation. 


‘Justice may be done so tardily that it is little 
better than mockery. Intolerable delay is, prac- 
tically speaking, little better than a substantial 
denial of justice.— New York Mail and KHapress. 
All true enough; but how can a remedy be ap- 
plied? More judges? There are enough now to 
do three times as much work as is done. If half 
the lawyers in the land were put upon the bench 
there would be the same procrastination that pre- 
vails at present. Prompt decision and certain exe- 
cution seem to be regarded by most judicial officers 
as undignified and unprofessional. They prefer to 
‘take the papers’ and go to sleep over them fora 
few months, under ordinary circumstances,” There 
is one ‘‘paper” at least which the judges will not 
care to ‘‘take,” and that is the Troy Times, from 
which we extract the foregoing paragraph. What 
is the matter with the Zimes, and what has always 
been the matter with the Times on the subject of 
the administration of the law? On every other 
topic the Zimes is always bright, generally well in- 
formed, not infrequently candid, and sometimes 
wise; but when lawyers and judges are alluded to, 
the Times is uniformly dull, ignorant, and frequently 
silly. We say uniformly; not quite that, because 
the Zimes is rather more respectful when it is after 
a mandamus to enforce collection of an advertising 
bill or has a libel suit pending. On these occasions 
it seems to put its law-editor under restraint, so that 
he shall not offend influential persons by his custo- 
mary disportings. There is no ignorance, laziness, 
stupidity and corruption with which this news- 
paper has not for years charged the bench and the 
bar. So marked has its hatred become that it has 
given rise to many expressions of surprise and con- 
jecture. Probably it does not do much harm — 
not half so much as if its criticisms were less fre- 
quent — but still it is not pleasant. On this par- 
ticular occasion the Times has assailed the judges 
at a point at which they are not in the least vul- 
nerable. Whatever else may be said of them they 
do not unduly delay decisions. Wherever the 
judicial force is large enough the decisions are ren- 
dered within three or four weeks, except in the 
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few cases carried over the summer vacation. The 
delay now is very much less than it was previous to 
1870. Before that time no decision was made 
within three months. Certainly our judges work 
very constantly and very diligently. But ‘‘there 
are enough now to do three times as much work.” 
Then why did the Times advocate the recent in- 
crease of twelve Supreme Court judges, and the 
still more recent organization of a new Court of 
Appeals by stripping the Supreme Court? Many 
of the judges have prematurely worn themselves 
out in the arduous service, and not a few have 
gone down to untimely graves. But ‘‘they go 
to sleep” over the papers. It would be wiser if 
the Zimes would occasionally take a nap over some 
of its intended utterances. There is a difference 
between the bench and the editorial room of a 
newspaper. The judge has a keen desire to do 
justice, and has a sense of grave responsibility in 
making decisions affecting the life, liberty and 
property of his fellowmen. ‘Therefore he ‘‘sleeps 
over it.” If he makes a mistake, no apology will 
atone. The common editor does not care. He wants 
to make a breezy, bustling paper; smart and wide 
awake, you bet; strikes out from the shoulder; no 
slouch, and never beaten if he knows it. Reckless, 
thoughtless, irresponsible, in a hurry — what does 
he care for scrupulousness, accuracy, or the sensi- 
bilities of people? If he makes a mistake he can 
apologize in small type, in an obscure corner, and 
put a sneer into the caption. But usually he does 
not apologize, but persists, regardless of expostula- 
tion and exposure, as thick-hided as a rhinoceros 
and as thick-headed asaram. It would be better 
for the editor if he ‘‘slept over it”? more frequently 
and longer, and then never said it. But really, is 
it not a little amusing to see the Times man ignor- 
ing the real causes of the law’s delays, and attribut- 
ing them to the laziness of the bench? 


Decidedly the most sensitive person of whom we 
have ever heard is Dr. Thwing, of the New York 
Medico-Legal Society. If we are to credit this 
gentleman’s own words he is in favor of putting to 
death people mortally wounded, although uncon- 
scious of pain, if their writhings and groanings are 
troublesome to him as the attending physician. In 
a recent paper entitled ‘‘ Euthanasia in Articulo 
Mortis” — which is a happy mixture of Greek and 
Latin to disguise the Doctor’s novel method —he 
tells about an aged lady, a relation of his, who had 
apoplexy and hemiphlegia, and who in his opinion 
ought to have died ‘‘ within a day or two,” but 
was for five days speechless, comatose and uncon- 
scious, and evidently doomed to die —sometime. 
‘‘The reality of suffering I could not admit,” says 
the Doctor frankly, ‘‘but the appearance of it in 
actions purely reflex was painful to me. As her 
only surviving kinsman I took the responsibility of 
administering a mild anesthetic.” Presently his 
soul grew stronger, hesitating then no longer, he 
took the responsibility of causing her to inhale a 


mixture of chloroform and sulphuric ether, which 
caused her death in a quarter of an hour. The 
miserable woman, not having the grace of Charles 
II, who apologized to his courtiers for being such 
an unconscionable time in dying, and not having 
fulfilled her expert relative’s predictions, but hav- 
ing obstinately and unhandsomely, although un- 
consciously, hung on three days too long, the 
Doctor administered a dose of ‘‘ euthanasia” and 
went about his other business. Perhaps however 
the Doctor restricts the administration of his pana- 
cea to his relatives, Let us hope that he wants it, 
as Dundreary wanted his ships, exclusively for his 
‘‘welatives.” And let us all rejoice that we are 
not related to him. At the same meeting Dr. 
Clark Bell told about a child two years old, suffer- 
ing awfully from a disease, from which there was 
no apparent chance of its recovery. ‘‘ Eminent 
physicians * * * decided that the child must 
die.” Dr. Bell tolled a funeral note; he ‘‘as- 
sented.” So they tried to kill it with morphine, 
but the obstinate little villain wouldn’t die to 
order. It ‘‘lived for several weeks. It died in 
the end of marasmus.” <A discussion by the society 
indicated that a majority agreed with Judge Noah 
Davis in disapproving this sort of practice. Verily, 
the doctors are a queer lot — killing off old women 
and little babies before their time to verify their 
predictions and save their sensibility, and fighting 
hard to keep in life those murderous demons who 
have will enough to kill their fellow-creatures, and 
not strength of mind enough to refrain from doing 
it! 


The Minnesota Legislature have been imitating 
ours in respect to providing for capital executions, 
They have enacted that after sentence the con- 
demned shall be allowed to see no one but his 
family, his spiritual adviser and his lawyer; that 
none but the officers and three persons whom he 
may select shall witness the execution; that it shall 
be a misdemeanor to print any details of it; and 
that the taking off shall be by hanging or electric- 
ity, as the governor may direct. Here is another 
blow at the free-and-easy-dom of the press. No 
reporter allowed to interview the condemned, nor 
to describe his dying actions! Now hark for a 
howl of execration from the Minnesota newspapers. 
For once those of St. Paul and Minneapolis will 
howl in harmony. But the Legislature have un- 
consciously bestowed a valuable franchise on the 
condemned. What a strife and struggle there will 
be for those three places! The newspaper men will 
bid high for them, and take their chances of the 
misdemeanor penalty. Weare glad however to see 
this endeavor to invest capital executions with some 
dignity and solemnity. 


—————_—__—. 


NOTES OF CASES. 





N Insurance Company of North America v. Easton, 
Texas Supreme Court, March 1, 1889, it was 
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held that an express warranty in a policy of insur- 
ance that ‘‘this insurance shall not inure to the 
benefit of any carrier”? does not contravene public 
policy, nor is it in restraint of trade, and all rights 
under the policy are forfeited upon the execution 
of a contract by the insured to give the carrier the 
benefit of such insurance. The court said: ‘‘ The 
contract relied: on by the carrier in this case was 
not one it had the right to have made, or otherwise 
the right to refuse to receive the cotton for trans- 
portation; and it ought not to be presumed that 
the parties to the insurance contract contemplated 
that the affreightment would be made practically 
at the entire risk of the insurer, when the carrier 
had no right to insist that this should be so, and 
when the general rules of law, with reference to 
which they ought to be presumed to have con- 
tracted, fix on the carrier the ultimate liability for 
a loss occurring while the freight is in his hands, 
unless the loss arises from a cause that relieves the 
carrier from liability. The carrier’s liability is held 
to be the ultimate liability, simply because the loss 
of property, while in his custody as carrier, results 
in fact or in legal contemplation from his failure of 
duty, while that of the insurer is held to be that 
only of an indemnitor in all cases in which the in- 
surance contract does not stipulate to the contrary, 
or in which a contrary instruction may not fairly 
be inferred from the time and circumstances of the 
contract. It seems to us, under the facts of this 
case, leaving out of consideration the warranty 
contained in the contract of insurance, that the 
right of the insurer to subrogation on payment of 
the loss is as well secured when there is not as 
well as when there is an express contract that the 
right to subrogation shall exist; and that a con- 
tract between the insured and the carrier which 


defeats this right would defeat the right of the in- 


sured or the carrier to recover at all upon the con- 
tract of insurance. It has been held that where a 
policy expressly gives the insurer the right to sub- 
rogation against the carrier, a subsequent agree- 
ment between the insured and the carrier that the 
latter shall be subrogated to the right of the in- 
sured avoids the policy. Carstairs v. Insurance Co., 
18 Fed. Rep. 473. The correctness of this ruling 
was recognized in Jackson Co. v. Insurance Oo., 139 
Mass. 511. If the insured wishes insurance that 
will place the ultimate liability on the insurer let 
him so make his contract as to protect the carrier 
afterward to be selected by him; compensate the 
insurer for the increased risk of ultimate loss; and 
be in position to contract with the carrier for re- 
duction in freight, such as may be proper by rea- 
son of this shifting of the ultimate risk of loss from 
the carrier to the insurer. Passing from this how- 
ever it is certainly true that the insured could not 
confer on the carrier a right he did not possess. 
The warranty which the insurance company seeks 
to assert to avoid liability to the carrier was one 
promissory in character, in which the parties con- 
tracted ‘that this insurance shall not inure to the 
benefit of any carrier.’ This, if a valid provision, 


cuts off any construction of the policy whereby it 
could possibly be held to confer any right to bene- 
fit under it on a carrier of the property insured, 
and it deprives the insured of the power to confer 
on such carrier any right to benefit under the pol- 
icy by contract or otherwise. By the warranty we 
understand the parties to have contracted that the 
contract of insurance should be avoided — should 
cease to be operative —if during the time specified 
for its continuance the insured should so contract 
with a carrier of the property insured, as between 
themselves, to give to the carrier any right to bene- 
fit under the policy. The purpose of this provision 
evidently was to deny, in terms, to the insured the 
right of. power to confer on the carrier any right to 
benefit through the policy, such as the cases to 
which we have referred hold may be conferred on 
the carrier by contract with the shipper made be- 
fore insurance is obtained. ‘The insurer, in effect, 
says in the face of the policy —-and to this the in- 
sured assents: ‘This contract shall be binding on 
me only so long as you refrain from contracting 
with any carrier you may employ to transport the 
insured -property that he shall have right to any in- 
demnity from me for loss occurring while the prop- 
erty is in his possession as carrier, from a cause 
which, under the rules of law applicable to the con- 
tract of carriage, would give you cause of action 
against such carrier; and I will not be longer 
bound by this contract if you in any manner release 
such carrier from that full liability to you and to 
me which will exist under a lawful contract of af- 
freightment for loss of the insured property while 
in his hands as carrier.’ By requiring the carrier’s 
liability to continue the ultimate liability the in- 
surer doubtless intended to make the carrier’s own 
interest some guaranty against its own negligence 
or misconduct. In the very act of making the con- 
tract through which the carrier in this case claims, 
the policy ceased to be of any effect whatever, as 
to the particular cotton at least, and from that time 
forward neither the insured nor the carrier could 
assert a right under it based on the particular loss 
if the warranty was valid. * * * It is said that 
the carrier had no notice of the clause in the policy 
now relied upon, and that for this reason it would 
be contrary to public policy to permit it now to 
rely upon the warranty. The law does not require 
that notice shall be given to third persons of con- 
tracts of insurance,.nor does it provide a mode in 
which such notice may be given whereby all per- 
sons will be bound. If the want of notice of a 
contract become important in a contest between a 
party to it and a third person, who has sought to 
acquire by contract an interest or right antagonis- 
tic to the right the former contract gives, it is not 
because the former contract was illegal, but because 
some equitable consideration has arisen on account 
of which the person who has kept secret his right 
ought not to be permitted to assert it against one 
whom he has misled by his silence. If the mere 
want of notice of contracts would place them on 
the list of contracts condemned because contrary 
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to public policy, then there would be a long list of 
condemned contracts not heretofore even suspected 
of illegality. The carrier knew that no right could 
be acquired against the insurer through a contract 
with the insured other than the latter possessed 
and had power to convey, and if it desired to know 
the extent of that right it was its duty to inquire.” 


In Dyson v. Mason, 60 L. T. Rep. (N. S.) 265, Q. B. 
Div., January 28, 1889, the appellant, a licensed per- 
son, suffered to be played ona billiard table on the li- 
censed premises a game called ‘‘skittle-pool.” The 
players at the commencement of the game each paid a 
certain sum into the pool, and also a halfpenny each 
for the use of the table; the winner of the game 
received the total amount in the pool. Held, that 
the appellant was rightly convicted of suffering 
gaming on licensed premises under 35 and 36 Vict., 
chap. 94, § 17. The court, Huddleston, B., said: 
‘“‘The question reserved for our consideration in 
this case is whether playing a game called ‘skittle- 
pool’ for money is ‘gaming’ within the meaning 
of section 17 of the Licensing Act, 1872. The 
game of ‘skittle-pool’ appears to be a species of 
billiards, being played on a billiard table, and may 
be properly described as a game of skill. In this 
case the game has been played for money; several 
persons took part in it, each paying a sum of money 
into the pool and the winner of the game taking 
what was in the pool. The justices have found 
these facts and asked us if this is gaming. The 
stakes, it is true, were small, but that is not mate- 
rial; it was in fact a game played for money, 
and the question is whether the justices were right 
in convicting the appellant, a licensed person, un- 
der section 17, for suffering gaming on licensed 
premises. In the case of Bew v. Harston, 39 L. T. 
Rep. (N. 8.) 283; 3 Q. B. Div. 454, Cockburn, C. J., 
and Mellor, J., differed as to what constituted gam- 
ing. Mellor, J., held that a licensed person who 
suffered a game called puff and dart to be played 
for a rabbit, which was purchased with the money 
paid by the different players as entrance money, on 
his licensed premises was rightly convicted of suf- 
fering ‘gaming’ on his premises within the mean- 
ing of this section. Cockburn, C. J., was of opin- 
ion that there must be some element of chance in 
the game. But this latter view is not supported by 
any authority. As far back as 1852 it was said by 
Lord Campbell, C. J., in Reg. v. Ashton, 1 EB. & B. 
286; 22 L. J. 1, M. C., that playing dominoes where 
money was staked would be gaming. In the case 
of Parsons v. Alexander, 24 L. J. 277, Q. B.; 1 Jur. 
(N. 8.) 660, it was held that the plaintiff could not 
recover money won from the defendant at billiards, 
on the ground that it was money won by gaming. 
And in Patten v. Rymer, 2. T. Rep. (N. 8.) 352; 
3 E. & H. 1, both Wightman and Compton, JJ., 
say that playing cards for money is gaming. These 
cases have been followed by others. AsI think 
playing a game for money is the true definition of 
‘gaming,’ and in this case ‘skittle-pool’ was played 


for money, therefore the appellant, in my opinion, 
suffered gaming on his premises within the mean- 
ing of the act.” Wills, J., said: ‘‘ Playing for 
money is gaming; this is the common-sense mean- 
ing of the word, and is supported by authority. 
The fact that this is a game of skill does not make 
any difference. It is true that it is impossible to 
put down all playing for money by legislation, but 
when we come to deal with persons in the position 
of publicans it is possible and most desirous to put 
down gaming on their premises. The money won 
would no doubt be spent in drink and so drunken- 
ness would be increased. That aloneis a very good 
reason for the Legislature saying that there shall be 
no gaming on licensed premises.” 


In Brown v. Eastern and Midlands Ry. Co., 60 L. T. 
Rep. (N. 8.) 266, Q. B. Div., January 30, 1889, the 
defendants placed a heap of earth on a piece of 
vacant land adjoining a highway, and on the same 
day whilst the plaintiff was driving past her horse 
shied, the cart in which she was sitting was over- 
turned and she was injured. Held, that evidence 
to show that other horses had shied at the same 
heap on the same day should have been admitted. 
Stephen, J., said: ‘‘If a person erects on his 
own land any thing whatever calculated to in- 
terfere with the convenient use of the roads he 
commits a nuisance. Every railway which with- 
out express parliamentary sanction ran by the 
side of a highway so as to frighten horses, etc., 
would be a nuisance but for the parliamentary au- 
thority under which it was made. So if a man kept 
a ferocious and noisy dog so near a highway as to 
be likely to frighten horses on it by his barking. 
If therefore this heap was of such a nature as to be 
likely to cause common horses to shy, it was a pub- 
lic nuisance. Whatever therefore showed it to be 
likely to cause horses to shy was evidence for the 
plaintiffs. It was proposed by the plaintiffs to 
show that as soon as it was erected, and till within 
a short time before their own horse shied, various 
horses passing by shied at the same place. Several 
instances were given by Mr. Philbrick from the re- 
ports in which such evidence had been admitted, 
and we think it was rightly admitted. It is per- 
fectly true that evidence of events similar to the 
one under inquiry on account of their general simi- 
larity is not admissible. You must not prove, for 
example, that a particular engine driver is a care- 
less man in order to show that a particular accident 
was caused by his negligence on a particular occa- 
sion. Nor that a person accused of crime is an 
habitual criminal; but when the question is whether 
a particular act is a public nuisance it is difficult to 
see how it can be proved to be so except by show- 
ing cases in which it has interfered with a public 
right. If a trade is alleged to be noxious by pro- 
ducing unwholesome smells, it might surely be 
proved that such a smell is frequently perceived, 
and that it has an injurious effect on those who 
perceive it,” 
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THE NEW YORK MANUFACTURING AND 
BUSINESS CORPORATION ACTS. . 


ee 


S is well known, two general acts now exist in the 
State of New York under which manufacturing 
and business corporations may be formed, namely, 


611. 

Each of these acts has the sanction of the law and 
each receives yearly amendments from the Legisla- 
ture. They stand side by side—challenging, as it were, 
critical examination by corporators—which should be 
preferred? What are the general features of differ- 
ence betweenthem? ‘These questions constautly press 
upon those who are called upon to proceed under one 
or the other of these acts, and it is with the hope that 
some suggestions may be made to aid in their solution 
that this article is written. 

Before offering these suggestions however I may say 
by way of preface, and as an important qualification 
of all that follows, that by reason of the wide scope of 
the act of 1875companies may frequently form under 
that act, which could not come under the act of 1848; 


and where this is the case, as matter of course, there: 


is no opportunity for choice. But although this is so, 
a very Jarge number of manufacturing and business 
companies may form under either act, and in all such 
cases the decision between them must be made. It may 
also be said that considering the present side scope of 
the Manufacturing Act, there is no reason why that 
act should not be broadened so that it would have 
equal scope with the Business Act. If this were done, 
the power of choice would not be unfairly confined, as 
it now is, to the companies that by enumeration have 
come under the law of 1848. 


The first suggestion that I make with reference to 


deciding between the acts is: 

The Business Act has a false popularity by reason of 
the fact that it provides for the formation of ‘limited 
liability’? companies. 

The act of 1875 is widely known as ‘'The Limited 
Liability Act,” and because it is so known it is natu- 
rally supposed that its distinguishing characteristic is 
that it offers stockholders radical exemptions from 
liability. And one reading the law itself must derive 
the impression that it was the outgrowth of a de- 
termination on the part of the Legislature to make a 
pronounced change in the existing law. And such in- 
deed was the case. For in 1874 a law was enacted 
which made stockholders in companies thereafter 
formed under the law of 1848 liable for an amount 
equal to and in addition to the amount of stock 
held by each stockholder. Laws 1874, chap. 146. 


In 1875 therefore the inference was that the Legisla-' 


ture had decided that in manufacturing and mercan- 
tile companies there should be a personal liability of 
stockholders for the security of the public. And the 
outlook was that all who desired to enter into corpo- 
rate enterprises of this character could do so only by 
incurring this liability. In this position of affairs the 
Business Corporation Act, providing for the forma- 
tion of limited liability companies, was enacted; and 
in order that the public might not think that there 
was, in these companies, the personal liability imposed 
by the act of 1874, stringent provisions were adopted 
providing for the use of the word ‘‘limited”’ as a part 
of the corporate name of the new companies. 

The Business Act at that period was in reality a 
‘* Limited Liability Act.’’ It offered what it pretended 
to offer—an opportunity to form mercantile compa- 
nies with no liability of stockholders beyond the 
amount of the stock holdings. But in 1876 the Legis- 
lature entirely changed its position with regard to the 


‘necessity of a personal liability of stockholders in com- 


panies to be formed under the law of 1848, and with- 
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Laws of 1848, Sashes 40, and Laws of 1875, chapter 








out explanation or qualification repealed the law im- 
posing the personal liability. Jaws 1876, chap. 363. 
The moment then this repealing act of 1876 became a 
law, the force and importance of the Business Act was 
greatly weakened. The time when it was strikingly 
valuable because of its limited liability provisions was 
past. Indeed since 1876 it may be said that the ad- 
vantage upon the question of general liability of stock- 
holders has been with the Manufacturing Act, for 
there freedom from liability is freely accorded, while 
under the Business Act it is gained only by aconstant 
compliance with stated conditions. 

By a special provision of the Manufacturing Act 
however stockholders are made liable for the wages of 
employees and servants (section 18), and as there is no 
similar provision in the Business Act there is to this 
extent.a more limited liability under that act. But 
as these wages are preferred in case of insolvency 
(Laws 1885, chap. 376), and are usually but a small por- 
tion of the liabilities of a company, the advantage pos- 
sessed by the Business Act in this respect is not con- 
sidered of great practical importance. 

But apart from the suggestion already made I would 
add the following: 

2. In the provisions regulating the organization of 
companies, the advantage is strongly with the Manufac- 
turing Act. 

The provisions governing the organization of com- 
panies under the act of 1848 are exceedingly simple, 
and the method of formation is easily followed. 
Moreover the organization is quickly effected—the 
whole process for a company near the secretary of 
state’s office requiring but afew hours. Or the other 
hand, the filing of the preliminary certificate under the 
Business Act is but the beginning of a series of statu- 
tory steps which, as there are no provisions for their 
waivers, require the watchful attention and forbear- 
ing patience of the corporators. 

A careful examination of the two acts in this ene 
will, I think, confirm the opinion that with respect to 
the provisions regulating the formation of companies, 
the Manufacturing Act is much better suited to the 
needs of business than its more pretentious and mod- 
ern rival. 

3. While the two acts resemble each other in many re- 
spects,‘generally speaking there is more freedom for in- 
corporators under the Manufucturing Act. 

It seems to have been the design in the preparation 
of the Business Act to follow the general lines of the 
Manufacturing Act, excepting as respects the liability 
of stockholders as we have seen; but to attempt to 
improve upon the latter act by limiting the freedom 
which it gave to those who would come_under its pro- 
visions. 

The similarity of the two is easily seen in the gene- 
ral liabilities and duties of directors and officers, in the 
provisions regulating the issue and transfer of stock, 
the contents and filing of reports, the paying in of the 
capital, and the general powers and privileges of the 
companies formed under the act. Many particular 
points of resemblance could be mentioned; but this is 
unnecessary, for that they are alike in a variety of 
ways must be readily admitted. Perhaps the claim 
that the Business Act restrains the liberty of corpora- 
tors would not be so willingly granted. But this, I 
think, is seen in the original provision limiting 
the amount of capital a company can have to §$2,000,- 
000, now by amendment made $5,000,000, also in the 
provision that shares shall be ‘‘not less than ten 
dollars nor more than one hundred dollars each.” It 
is further seen in the requirements that subscribers 
shall pay ten per cent of their subscriptious in cash; 
that no meeting of the subscribers is to be called until 
one-balf the capital stock is subscribed; that the direc- 
tors must hold five shares of stock each and in many 
other minor respects. So the report required is fuller, 
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though as it need not be published, we may perhaps 
consider the two acts equally stringent in regard to the 
annual report. But in all the matters mentioned 
above the Manufacturing Act is more liberal, and it 
derives much value from the fact that its provisions 
are simple and effective, and while the public interests 
are well guarded, there is no attempt to place unneces- 
sary restrictions upon corporators. 

4, The Business Act provides for cumulative voting. 

Probably apart from its comprehensive scope the 
most important feature of the Business Act is that it 
allows cumulative voting. The Manufacturing Act 
allows only one vote for each share of stock for each 
trustee, but under the Business Act all the votes of a 
stockholder may be cast for a single trustee, and thus 
minority stockholders may secure representation in 
the board. This feature of the act need only be alluded 
to, for its practical bearing and importance is well un- 
derstood. 

The Business Act also gains some individual strength 
by providing a method of forming a corporation with 
the full liability of partners attaching to the stock- 
holders. 

In these provisions no doubt there is value, but as 
this is a matter entirely apart from any feature of the 
Manufacturing Act, there is no occasion for a fuller 
reference to it. 

From the considerations presented in this neces- 
sarily brief comparison of these acts—considerations 
which it is believed a more exhaustive examination of 
the laws would strengthen—I think it may be con- 
cluded that corporators act wisely if they first strive 
to form their company under the Manufacturing Act, 
and failing that, turn their attention to the Business 


Act. 
DWIGHT ARVEN JONES. 


NEw YORE. 
——__.____—. 


CONSTITUTIONAL LA W—LEGISLATIV E POW- 
ERS— DUTIES OF JUDGES OF SUPREME 
COURT. 


INDIANA SUPREME COURT, MARCH 15, 1889. 


IN RE GRIFFITHS. 


The Constitution of Indiana, article 7, section 5, provides that 
the Supreme Court shall, upon the decision of every case, 
give a statement in writing of each question arising in the 
record, and the decision of the court thereon. Section 6, 
providing for the publication of such decisions, declares: 
‘“ But no judge shall be allowed to report such decisions.” 
Act of March, 1889, provides, among other things, that 
“opinions involving no disputed principles of law or 
equity or rules of practice, and no question except as to 
whether the verdict or decision is sustained by sufficient 
evidence, * * * shall be printed in brevier type, with- 
out analysis or syllabus. The index and tables of cases 
shall be subject to the supervision and direction of the 
Supreme Court. It shall be the duty of the Supreme 
Court to make a syllabus of each opinion, as hereinbefore 
provided.” Held, that the act is unconstitutional, as the 
Legislature cannot impose ministerial duties upon the 
court or add duties to those devolved upon the judges 
by the Constitution, or, in violation of the constitutional 
inhibition, authorize the judges to discharge the essential 
duties of the reporter. 


X PARTE petition of John L. Griffiths, reporter of 
the Supreme Court. 


Browder & Clifford and John L. Griffiths, for peti- 
tioner. 


Evwiott, C. J. The reporter of the decisions of this 
court files this petition, invoking judgment upon the 
validity of the act of March, 1889. Among other pro- 
visions, that act contains the following: ‘* Opinions in- 
volving no disputed principles of law or equity or rule 


of practice, and no question except as to whether the 
verdict or decision is sustained by sufficient evidence, 
or is contrary to the evidence, shall be printed in bre- 
vier type, without analysis or syllabus. The index and 
tables of cases shall be subject to the supervision and 
direction of the Supreme Court. It shall be the duty 
of the Supreme Court to make a syllabus of each opin- 
ion, except as hereinbefore provided.’’ 

If the act assumed to require the judges of the Su- 
preme Court to perform the duties of the clerk by pre- 
paring entries, or to discharge the duties of the sheriff 
by preparing returns for him, we suppose no one would 
hesitate to declare it void. The fact that the officer, 
whose duties the act assumes to direct the judges to 
perform, is the reporter, and not the clerk or the 
sheriff, can make no difference. Neither shade nor 
semblance of difference can be discerned by the keen- 
est vision between the cases instanced by way of illus- 
tration and the real case. The principle which rules is 
this: Judges cannot be required to perform any other 
than judicial duties. This is a rudimental principle of 
constitutional law. To the science of jurisprudence it 
is as the axiom that the whole is equal to all its parts 
is to the science of mathematics. There is no con- 
trariety of opinion upon this subject. There is no 
tinge of reason for asserting a different doctrine. We 
quote Judge Cooley’s statement of the principle, al- 
though it is found in a book intended for beginners, 
because it expresses the rule clearly and tersely. This 
is his statement: ‘‘ Upon judges, as such, no functions 
can be imposed except those of a judicial nature.’’ 
Principles of Const. Law, 53. 

The authorities upon this point are many and har- 
monious. Hayburn’s Case, 2 Dall. 409, n.; United States 
v. Ferreira, 18 How. 40, n.; Audztor v. Railroad Co., 6 
Kans. 500; Supervisors of Election, 114 Mass. 247; Rees 
v. City, 19 Wall. 107; Heine v. Commissioners, id. 655; 
Smith v. Strother, 8 Pac. Rep. 852; Burgoyne v. Super- 
visors, 5 Cal. 9; People v. Town, 6 id. 143; Hardenburgh 
v. Kidd, 10 id. 402; McLean v. Bank, 81 Ky. 254; State 
v. Young, 29 Minn. 429; Shepherd v. City, 4S. E. Rep. 
635. 

The preparation of the syllabi is an essential part of 
the reporter’s work. Head-notes may be‘copyrighted, 
but the opinions of the court cannot be. The syllabj 
or head-notes may be copyrighted, because they are 
the work of the reporter and not of the judges. The 
work is essentially and intrinsically ministerial, and 
therefore cannot be performed by the judges or the 
court. The soundness of the rule stated by Judge 
Cooley is beyond controversy, and it is hardly neces- 
sary to go further, since it is conclusive here; but the 
provisions of our Constitution are so clear and decisive 
that we cannot forbear referring to them. These pro- 
visions are found in article 7, and read thus: ‘‘ Sec. 5. 
The Supreme Court shall, upon the decision of every 
case, give a statement in writing of each question aris- 
ing in the record of such case, and the decision of the 
court thereon. Sec. 6. The General Assembly shall 
provide, by law, for the speedy publication of the de- 
cisions of the Supreme Court made under this Consti- 
tution; but no judge shall be allowed to report such 
decisions.’’ These provisions, when read in connec- 
tion with section 1 of article 3, distributing the powers 
of government, and section 1 of article 7, lodging -the 
whole judicial power of the State in the courts, make 
it perfectly clear that the Legislature cannot impose 
any of the duties of the reporter upon the judges of the 
Supreme Court. Section 5 defines the duties of the 
court, and to these duties the Legislature can make no 
additions. The last clause of section 6 is a positive 
prohibition, and no judge can, without an open defi- 
ance of the Constitution he has sworn to support, take 
upon himself the duties of the reporter. 

The principle which controls here has been asserted 
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and applied by this court. By force of this principle, 
the act of 1875, concerning the office of reporter, was 
overthrown. Judge Buskirk, in speaking of the decis- 
ion, says it was the unanimous judgment of the court. 
Busk. Pr. 12. That learned judge discusses the ques- 
tion at length, and very clearly proves that the Legis- 
lature has no power to require the judges to exercise 
any of the functions of the office of reporter. There 
are many decisions asserting and enforcing the gen- 
eral principle involved here. It is indeed everywhere 
agreed that constitutional courts are not subject to the 
will of the Legislature; for, as said in Wright v. De- 
frees, 8 Ind. 298: ‘‘ The powers of the three depart- 
ments of government are not merely equal. They are 
exclusive in respect to the duties assigned to each. 
They are absolutely independent of each other.’’ In 
the case of Houston v. Williams, 13 Cal. 24, the court, 
speaking by Field, J. (now one of the justices of the 
Supreme Court of the United States), said: ‘‘The 
truth is, no such power can exist in the legislative de- 
partment, or be sanctioned by any court which has the 
least respect for its own dignity and independence. In 
its own sphere of duties this court cannot be tram- 
melled by any legislative restrictions. Its constitu- 
tional duty is discharged by the rendition of decis- 
ions.’’ 

; The Supreme Court of Arkansas, discussing the gen- 
eral subject, cites with approval the case of Houston 
vy. Williams, and says of the constitutional right of the 
court that ‘‘ the legislative department is incompetent 
to touch it.”” Vaughan v. Harp, 4S. W. Rep. 751. 

In a recent decision of our own it was said: ‘‘Itis 
true that the judiciary is an independent department 
of the government, exclusively invested by the Con- 
stitution with one element of sovereignty, and that 
this court receives its essential and inherent powers, 
rights and jurisdiction from the Constitution, and not 
‘from the Legislature.” Smyth v. Boswell, ante, 263 
(this term). Of the many other cases sustaining this 
doctrine, we cite: Little v. State, 90 Ind. 338, and au- 
thorities cited; Gregory v. State, 94 id. 384; Shoullz 
v. McPheeters, 79 id. 373; Nealis v. Dicks, 72 id. 374; 
Greenough v. Greenough, 11 Penn. St. 498; Chandler v. 


Nash, 5 Mich. 409; Hawkins v. Governor, 1 Ark. 5703. 


In re Janitor, 35 Wis. 410; Speight v. People, 87 Ll. 595; 
Ex parte Randolph, 2 Brock. 479. 

It is our judgment that the petition brings before us 
these three questions: (1) Can the Legislature impose 
ministerial duties upon the court? (2) Can the Legis- 
lature add duties to those devolved upon the judges 
by the Constitution? (3) Can the Legislature, in vio- 
lation of the constitutional inhibition, authorize the 
judges to discharge the essential duties of a reporter? 
Upon these questions we express our judgment, and 
sustain the petitioner's contention; but we neither ex- 
press nor intimate an opinion upon any others, al- 
though others are discussed. 

We have no doubt that itis our right and our duty to 
give judgment upon the questions we have stated, be- 
cause they directly concern the rights, powers and 
functions of the court, and no other tribunal can de- 
termine for us what our rights, duties and functions 
are under the Constitution. 


—————— 


CONSTITUTIONAL LAW—STATUTE CREAT- 
ING JUDICIAL COMMISSION. 


INDIANA SUPREME COURT, APRIL 20, 1889. 





In the absence of express warrant in the Constitution, the 
Legislature have no power to create a Supreme Court 
Commission for the transaction of judicial business. 

N this case, for a report of which we are indebted to 
the Jndianpolis Journal, the opinion, which was 





unanimous, was delivered by Chief Justice Elliott. 
In the beginning, different sections of the act to 
which the conclusions of the court pertain are men- 
tioned, such as the first, wherein the purpose of the 
commission, length of term, salary and filling of va- 
cancies are prescribed; the second, relating to the 
duties to be performed; the third, referring to rooms 
and stationery; the fourth, providing for use of the 
library; the fifth, permitting the appointment of a 
messenger and such other assistants ‘‘as they may 
deem necessary for the convenient and expeditious 
performance of their duties;’’ and the sixth, making 
an appropriation ‘‘to meet the payments required by 
the act.’’ Section 1, article 7, of the Constitution is 
then quoted, ordaining that ‘* the judicial power of the 
State shall be vested in one Supreme Court, in Circuit 
Courts and in such other courts as the General Assem- 
bly may establish.’’ It is held that the effect of this 
provision is to vest in the courts the whole element of 
sovereignty known as the judicial, established by the 
Constitution and the laws enacted under it, except in 
a few instances, where powers of a judicial nature are 
expressly and specifically lodged elsewhere. IJxilbourn 
v. Thompson, 103 U. 8. 168; People v. Keeler, 99 N. Y. 
463; S. C., 52 Am. Rep. 49. 

The opinion then proceeds: 

One element only of the three which compose our 
governmental system is vested in the courts, but to no 
other department is more than one element given. 
Tach of the three departments has all !there is of the 
element assigned to it, but it has nothing more. Wach 
department has, it is true, incidental rights of a na- 
ture intrinsically different from the body of the power 
distributed to it, but these incidental rights are such 
only as are necessary to enable it to perform its func- 
tions as an independent branch of the government, 
and are, in fact, part of the principal power itself. Of 
the element of sovereignty which is exclusively and in- 
trinsically judicial, the people gave the courts all they 
had to give. The domain of the judiciary is not so ex- 
tensive as that of the other departments, but no other 
power can enter that domain without a violation of the 
Constitution, for within it the power of the judiciary 
is dominant and exclusive. The element of govern- 
mental power given to the judiciary is almost unfet- 
tered. 

Of all the enumerated departments of government— 
and ours is from the foundation upward a government 
of enumerated and distributed departments—the ju- 
dicial is the least trammelled by constitutional limita- 
tions. Less extensive than others, it is freer from re- 
straints. Few limitations circumscribe its powers and 
fewer restrictions trammel its functions. It is true 
that the judicial department is not absolutely supreme; 
outside of its sphere, it is, indeed, without power, but 
no one of the departments is supreme in the strict 
sense, for the supreme power is in the people. Noone 
department has, or can have, until the people shall 
change their organie law, all the powers of govern- 
ment, for those powers are carefully divided and 
clearly distributed. To affirm the contrary is to assert 
that all of section 1 is a collection of meaningless 
words, and every word of article 7 without meaning. 
But written Constitutions are the product of deliber- 
ate thought. Words are hammered and crystallized 
into strength, and if ever there is power in words it is 
in the words of a written Constitution. Behind the 
words is the power of a free people operating through 
the medium of a constitutional convention, called to- 
gether for the purpose of framing a fundamental and 
inviolable system of government. Of all governmental 
instruments it is the most solemn and powerful. Its 
grants are unalterable, its delegations of power un- 
changeable and. its commands supreme. Until the 
people themselves shall change or annul their Consti-. 
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tution all must obey its mandates. ‘‘All power,’’ says 
the first section of our Bill of Rights, ‘‘is inherent in 
the people.””’ Our Constitution therefore is one in 
which ‘‘the people are recognized as the fountain of 
all law and authority, and a large proportion of the 
citizens, determined by the sovereign body, exercise 
the powers of government by representation.”? Jame- 
son’s Const. Com., § 70. 

In the legislative department the sovereign body is 
represented by the General Assembly; in the execu- 
tive department it is represented by executive and ad- 
ministrative officers, and in the judicial department it 
is represented by the courts. ‘‘The powers of govern- 
ment,’’ ordains our Constitution, ‘‘are divided into 
three separate departments, the legislative, the execu- 
tive, including the administrative and the judicial; 
and no person charged with official duties under one of 
these departments shall exercise any of the functions 
of another, except as in this Constitution expressly 
provided.’’ The words employed are clear and strong. 
There is more than a mere theoretical separation, or 
else words are powerless and Constitutions mere empty 
fulminations. The provisions of the Constitution we 
have quoted, taken in connection with those which 
prescribe, define and limit the powers of the other de- 
partments of government, remove all doubt, and make 
it incontrovertibly plain that the courts possess the 
entire body of the intrinsic judicial power of the State, 
and that the other departments are prohibited from 
assuming to exercise any part of that judicial power. 

The principle embodied in our proposition controls 
many phases of the case. Among other conclusions to 
which it leads is this central and ruling one: Neither 
the executive nor the legislative can select persons to 
assist the courts in the performance of their judicial 
duties. Grant—and this cannot be granted save for 
mere argument’s sake-—that it is true that the act be- 
fore us contemplated that the commissioners shall be 
mere assistants of the court, occupying, as is so earn- 
estly and at so much length insisted, positions analo- 
gous to those of master commissioners or masters in 
chancery, and it must follow that such assistants shall 
be selected by the court, and that neither the governor 
nor the Legislature can choose them for the courts. 
From this conclusion there is no escape, save by a de- 
nial of the independence of the judiciary and the over- 
throw of the fundamental principle that the whole ju- 
dicial power of the Commonwealth is in the courts. 

If it be conceded that the right to make choice of 
ministers and assistants for the courts is a legislative 
power, then neither the judiciary nor the executive 
can limit its exercise nor impose restraints upon the 
legislative discretion. To but grant the existence of 
the power, then the extent and the mode of its exer- 
cise is and must necessarily be entirely a matter for leg- 
islative determination. If this beso, then the Legis- 
lature may select any number of assistants, assign to 
them whatsoever duties they may see fit, give them 
access to the records of the court, and surrender to 
them the right to share with it all labors and all duties. 
Surely a court thus subject to legislative rule would be 
a mere dependent, without a right to control its own 
business and records. But a constitutional court is 
not subject to any such legislative control. The Leg- 
islature cannot for any purpose cross the line which 
separates the departments and secures the indepen- 
dence of the judiciary. It is not the length of the step 
inside the sphere of the judiciary that summons the 
courts to assert their constitutional right and demands 
of them the performance of their sworn duty, for the 
slightest encroachment is a wrong to be at once con- 
demned and resisted. 

But the case before us does not require us to do more 
than affirm that where assistants are necessary to en- 
able judges to discharge their duties as judges, the 


court must choose those assistants. Since the time of 
Queen Elizabeth courts have appointed masters in 
chancery, and masters in chancery ana master com- 
missioners now are, and have always been, appointed 
by the Federal courts. Our own law has from the 
earliest years of the State recognized, as it does still, 
the right of the judiciary to select masters in chancery 
and master commissioners. The acts of 1881 and 1883, 
under which commissioners for this court were ap- 
pointed, expressly recognized this right as one vested 
in the courts. If practical exposition of a Constitu- 
tion is ever of force, and no one will deny its force, it 
is here of controlling effect, for the practice has been 
uniform and unbroken. For centuries before the adop- 
tion of the Constitution, and forall the years that have 
followed its adoption, courts have possessed and exer- 
cised, as part of the judicial power, the right to select 
assistants. Proceeding still further upon the conces- 
sion which we have provisionally made, and made 
simply for argument’s sake, we affirm that the power 
to appoint the ‘‘ministers and assistants’’ of the 
judges is a judicial power, and was a judicial power 
when the Constitution was adopted. 

In employing the term ‘‘the judicial power,’’ the 
Constitution refers to the power as it then existed. 
Constitutions do not create institutions, but are 
formed by organized society and refer to the existing 
condition of affairs. Cooley Const. Lim. ‘5th ed.) 47. 
State v. Durham, Jan. 5, 1889. ‘‘A Constitution,’’ says 
Judge Cooley, ‘‘ assumes the existence of a well-under- 
stood system which is still to remain in force and be 
administered.’ Cooley Const. Lim. (5th ed.) 73. Our 
Constitution therefore assumes that a judicial power 
was already in existence, and refers to the power as it 
then existed. It means the power which the people 
understood to be vested in judges, for no other power 
is judicial. As the judicial power embraced the au- 
thority to select ‘‘assistants and ministers” at the time 
the Constitution was adopted, that right was sanc- 
tioned and confirmed, for it was the power then exist- 
ing that was so carefully and fully vested in the courts. 
It was, as we have shown, a well-known and fully- 
recognized principle, that courts should, as part of the 
judicial power, have the right to choose their own as- 
sistants, and the Constitution has secured and con- 
firmed that principle beyond the power of the Legisla- 
ture to shake it. As Webster says: ‘‘;Written Consti- 
tutions sanctify and confirm great principles, but the 
latter are prior in existence to the former.” 

Counsel for the defendants refer us to the case of 
Taylor v. Com., 3 J. J. Marsh. 401, where it is held that 
the appointment to office is intrinsically an executive 
function. Other courts have asserted alike doctrine. 
Thus it was said in State v. Barbour, 3 N. E. Rep. 664, 
that ‘‘appointments to office by whomsoever made are 
intrinsically executive acts.” But if we were to accept 
this doctrine as correct and give it full application, 
then it would completely destroy the claim of the de- 
fendants, for if the right to appoint can never be any 
thing else than an executive act, the attempt of the 
Legislature to appoint the claimants was utterly abor- 
tive. But we do not understand the authorities to as- 
sert that the selection of officers is always an executive 
act. On the contrary, the authorities hold that while 
the power is intrinsically executive, it may be exercised 
by a court or by a legislative body as an incidental 
power of.an independent department of the goveru- 
ment. No one would, we confidently assume, be so 
bold as to assert that the Legislature may not appoint 
officers connected with its duties and proceedings, and 
there is no more reason for denying the power to the 
courts than there is of denying it to the Legislature. 
The truth is, that all independent departments have 
some appointing power as an incident of the principal 
power, for without it no department can be indepen- 
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We are not here dealing with the general power to 
appoint, but we are dealing with a single phase of the 
general question, and we do no more than affirm that 
each department must have, and does have, some ap- 
pointing power, and that where an appointment is es- 
sential to the proper exercise of a judicial duty, the 
court concerned-has authority to make the appoint- 
ment. If this be not true, then no court can appoint 
a guardian, an administrator, a receiver, a referee, an 
appraiser or a commissioner. It is, in truth, impossi- 
ble to conceive of the existence of an independent ju- 
dicial department without the power to make some ap- 
pointments. The denial of this incidental power is the 
annihilation of judicial independence. 

The assumption that the Supreme Court can perform 
its judicial duties through the medium of masters in 
chancery or master commissioners, or persons charged 
with duties like those performed by masters in chan- 
cery and master commissioners, is without founda- 
tion. If it cannot thus perform judicial duties, it can 
perform none, for its duty and its power are exclu- 
sively judicial. The Supreme Court must decide for 
itself all questions of law and fact. The facts must be 
gathered from the record by the court itself, and can- 
not be obtained from any other source or by any other 
persons than the judges. It is a court of errors, an ap- 
pellant tribunal, charged with the duty of deciding 
cases upon the record, and this duty cannot be per- 
formed by deputies. Independently of any constitu- 
tional provision, this would be so, because judicial 
powers cannot be delegated. This principle has been 
established forages. Chancellor Kent thus states this 
familiar rule: ‘‘ The general rule is that judicial offices 
must be exercised in person, and that a judge cannot 
delegate his authority to another. I do not know of 
any exception to this rule with us.” 3 Kent Com. (12th 
ed.) 457; Broom Leg. Max. 341; Campbell v. Board, 
(March 26) 99; Hoods v. Bruston, "9 Ill. 504. Those 
who are chosen by the people to sit as judges must 
themselves discharge all the judicial duties of their 
offices. The trust is imposed upon them, and they 
cannot share their judicial duties with any person. 
The people have aright to the judgment of those whom 
they have made judges, and this right the judges can- 
not surrender, if they would, without a flagrant breach 
of asworn duty. The trust isa personal one, inalien- 
ably invested in the persons selected by the people, 
avd it cannot be delegated by the judges themselves, 
nor by any one else for them. ‘‘It is only the ap- 
pointed judge,” says Chief Justice Ryan, ‘‘ who can 
speak the authoritative words of the law.”” Van Slyke 
v. Tempeleat, etc., 39 Wis. 390. 

We know judicially that our Constitution was so 
amended as to invest the Legislature with power to 
create courts superior to the Circuit Courts, and that 
this was done for the purpose of enabling litigants to 
have appeals disposed of by a constitutional tribunal. 
It cannot be unknown to any one that all the depart- 
ments of the government believed that the only 
method of administering the laws was by courts cre- 
ated under the provisions of the Constitution, and this 
belief the people confirmed by their votes in favor of 
the constitutional amendment. This supplies strong 
reasons for holding, as we do, that nobody, not pro- 
vided for by the Constitution, can exercise any part of 
the judicial power of the State. It is apparent, from 
what we have said, that it is exceedingly difficult to 
give the act a definite and intelligent construction. 
None has been given it, and none can be given it, that 
will sustain its validity. But this much is clear, it as- 
sumes to create offices, to provide for the appointment 
of officers, and assumes to give to each of the officers a 
compensation equal to that of a judge of the highest 


State v. Barbour, supra; Ackley’s Case,4 Abb. 





court in the State. One of the sections, the fifth, as- 
sumes, indeed, to constitute the persons chosen an in- 
dependent body, and to invest them with powers 
greater than those conferred upon the Supreme Court. 
The ultimate fact is that the act assumes to create offi- 
ces and invest the officers with judicial powers. The 
attempt, to vary somewhat our statement, although 
veiled and somewhat obscured, is to create a body with 
judicial power and to invest officers with judicial 
rights and functions. The tribunal and the officers are 
unknown to the Constitution. The attempt is unavail- 
ing, for it has been steadily held that, as said by Howk, 
J.,in Vandercook v. Williams, 106 Ind. 345: ‘* Only ju- 
dicial officers can exercise judicial powers or func- 
tions.’’ Or, as said in other cases: ‘* The judicial func- 
tions meant by the Constitution are such only as courts 
and judges exercise. A judicial duty within the mean- 
ing of the Constitution is such a duty as legitimately 
pertains to an officer in the department designated by 
the Constitution as judicial. By this designation is 
meant the judiciary in the true sense of the term.’’ 
Wilkins v. State, 118 Ind. 514; Smyth v. Boswell, 20 N. 
EK. Rep. 263, and cases cited; Campbell v. Board, supra, 
and cases cited; Wright v. Wallahan, 39 Ill. 555. Our 
Constitution vests the judicial power of the State not 
in officers, but in courts. In speaking of the constitu- 
tional provision in Waldo v. Wallace, 12 Ind. 569: ‘‘It 
will be observed that the judicial power is vested in 
courts, not in officers.’’ It is clearthat the common 
law so vested it, and that the Constitution there con- 
tinaes it. Cooley Const. Lim. (4th ed.) 74. 

Tf the duties assumed to be assigned the commis- 
sioners are judicial, then they must constitute a court, 
since only courts can exercise judicial power; but, as 
no such court is recognized by the Constitution, it can 
have no legal existence. If however it be conceded 
that the tribunal which the act assumes to establish is 
a court, then the instant the act took effect the offices 
of the judges of that court were vacant. Trice v. State, 
7 Ind. 332; Driskell v. State, id. 338; Stocking v. State, 
id. 326; State v. Clark,5 Neb. 111. If the act does es- 
tablish a court, then its members are judges, and if 
judges, they must beappointed by the governor and 
by no other power, for, as decided in the cases cited, 
the clause of section 13 of article 5 of the Constitution, 
which reads thus: ‘‘Or when, at any time, a vacancy 
shall have occurred in any other State office, or in the 
office of a judge of any court, the governor shall fill 
such vacancy by appoiutment,’’ vests the appointing 
power in the governor. In two methods, and two only, 
can judges be chosen—by the people and by the chief 
executive, and by the latter only where there is a va- 
cancy. If the commissioners are judges they have no 
title. If they are not judges, they can exercise no ju- 
dicial powers or functions. But the act does not estab- 
lish a court nor create judges. It is simply anattempt 
to appoint deputy judges, and a deputy judge isa thing 
unheard of in jurisprudence, and unknown to the Con- 
stitution. A plan similar to the one which the act be- 
fore us professes to outline was recently proposed to 
the bar of New York, and it was condemned as uncon- 
stitutional. The opinion of Mr. Moak, one of the lead- 
ers of the bar of that State, that ‘‘ new officers not au- 
thorized’’ by the Constitution ‘‘ cannot be created,” 
was accepted and adopted. Inan editorial comment 
upon the proposed plan it was said: ‘‘All hands con- 
ceded it to be unconstitutional when they came to 
think of it.”” 39 Alb. L. J. 287. 

The question which faces us is not one of discretion, 
but of imperative duty. The duty of maintaining the 
separation of the departments of the government and 
the integrity and existence of the courts, as established 
and organized by the Constitution, is one ,of the most 
important that the judiciary is required to perform. 
Tt is the duty of the court to uphold the Constitution 
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as it igs written, and to yield no part of their right or 
authority. Judges are chosen for the purpose of main- 
taining the limitations of the Constitution, without 
which free government cannot exist. As said by the 
Court of Appeals of New York: “If this provision 
were intended solely for the protection of the judges, 
they might waive it, but we do not think it was so in- 
tended. It was, in our judgment, like the whole judi- 
cial system of the State, intended for the benefit of the 
people, and to secure to litigants a forum in which they 
might have their controversies adjudged. The juris- 
diction which the Constitution preserves in the courts 
numed is inalienable, and carries with it the corre- 
sponding duty on the part of the courts to execute it 
when called upon in proper form to do so.’”’ Alexander 
v. Bennett, 60 N. Y. 204. It is contended with much 
force, and the contention is well supported by au- 
thority, that the General Assembly cannot delegate 
any of its functions; that the court can take upon it- 
self no legislative duties, and that the act does require 
the court to prescribe by legislation the duties of the 
commissioners. Smith v. Strother, 8 West Coast Rep. 
423; Jn re School Law, 2 N. KE. Rep. 547; Gould v. Ray- 
mond, 29 N. H. 260; /n ve Pacific R. Co., 32 Fed. Rep. 
341; Matter of the Reporter, supra; Smith vy. Pres., 3 
Sumn. 354; Conridine v. Poor, 6 Wall. 458; Cooley 
Prine. Const. Law, 53; Cooley Const. Lim. 139-148; 
Endlich Stat., §22. This question we do not deem it 
necessary to decide. It is clear to us that there are and 
can be no such offices as the Legislature has assumed 
to create, and that the act is in all of its parts utterly 
void. The writ of prohibition prayed for will issue, 
and judgment will be entered iu the relator’s favor. 
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CRIMINAL LAW—MURDER—EVIDENCE OF 
ACTION OF OTHERS PRESENT—IMPROPER 
ARGUMENT BY DISTRICT ATTORNEY— 
JURY DRINKING INTOXICANTS. 





CALIFORNIA SUPREME COURT, MARCH 5, 1889. 


ee 


PEOPLE V. LEE CHUCK. 


It appeared that other persons than defendant were present 
at the homicide, for whom warrants of arrest had been 
issued, on the charge that they were guilty of complicity 
in the crime, and the defense introduced evidence to show 
that the homicide had been committed by defendant and 
such other persons in self-defense. Held, that the admis- 
sion of evidence, that although every effort had been 
made, such other persons could not be found, the evi- 
dence being offered to show the guilt of defendant, was 
fatal error. 

In such case, where the attorney for the State, in arguing for 
the admission of such evidence, commented at length 
upon it, with the evident intent of prejudicing the minds 
of the jury against defendant, the refusal of the judge to 
prevent his remarks was error. 

The drinking of intoxicating liquor by a jury while deliberat- 
ing on their verdict in a prosecution for murder is cause 
for setting aside a verdict of guilty; and it is not neces- 
sary to show that defendant was actually injured thereby. 


N bank. Appeal from Superior Court, city and 
county of San Francisco; D. J. Toohy, J. 


George A. Knight and H. H. Lowenthal, for appel- 
lant. 


George A. Johnson, Attorney-General, for appellee. 


Works, J. The appellant was charged, tried and 
convicted of the crime of murder in the first degree, 
and sentenced to death. He moved the court below for 
a new trial, which was denied, and now prosecutes this 
appeal. 

Several grounds for reversal are urged, which may 
be grouped and considered as follows: (1) Alleged er- 
roneaus rulings of the court below on the admission 





and exclusion of evidence; (2) misconduct of the dis- 
trict attorney; (3) misconduct of one of the jurors in 
visiting and inspecting certain premises during the 
trial, unaccompanied by the officer of the court, and 
without leave; (4) misconduct of the jury in drinking 
intoxicating liquors while deliberating upon their 
verdict; (5) error in the instructions of the court. 

The evidence is not allin the record. The bill of ex- 
ceptions recites substantially that there was evidence 
tending to show that the appellant shot and killed one 
Yen Yuen, on one of the streets of the city of San 
Francisco; that he attempted to escape, was followed 
by an officer, whom he also attempted to shoot, was 
arrested, and found to be armed with four revolvers, 
and protected by a coat of mail, made of links of steel, 
worn under his clothing; that at the time of the shoot- 
ing he was accompanied by several other persons, who 
also ran away immediately afterward; that the de- 
ceased had a pistol on his person which was fully 
loaded, none of the chambers having been discharged. 
There is no general statement showing what the de- 
fendant proved in his defense, or its tendency. 

[Omitting minor considerations. ] 

The bill of exceptions recites: ‘‘ Evidence having 
been introduced by the prosecution tending to show 
that Lee Chuck, the defendant, and Quan Gee and 
Chung Kit and Chung Wye and Chung Sam were pres- 
ent atand participated in the killing of Yen Yuen, 
the deceased, the defense then introduced evidence 
tending to show an alibi for Quan Gee and Chung Kit, 
and also tending to show that Lee Chuck and Chung 
Wyeand Chung Sam were first attacked by Yen Yuen 
and Chow Hin and others, and that Lee Ohuck and 
Chung Wye and Chung Sam shot in self-defense at Yen 
Yuen and his party.’’ 

The prosecution then proved by the witness Cox 
that he was an officer; that he had received certain 
warrants of arrest for the persons above named, and 
that he had never been able to serve two of them, al- 
though he had made every effort to find the parties, 
and the warrants not served were offered in evidence 
and excluded; but the court permitted the witness to 
testify that he had searched diligently for the parties 
who had not been found, and that if he could have 
found them he would have arrested them on the charge 
set out in them, which the district attorney had 
openly stated to the jury was the same offense for 
which the defendant was being tried. As to the other 
party named, the prosecution was permittted to prove 
that he had been arrested were he had been found sey- 
eral hours after the shooting, ina small ‘* cubby-hole ” 
at the top of a house near the place of the shooting. 
The witness was permitted to testify minutely to the 
nature of the room, its furniture, the means of reach- 
ing it, with the view, we suppose, of showing that he 
was there in hiding to avoid arrest. 

The evidence was objected to by the defense on the 
general grounds that it was immaterial and incompe- 
tent. For what purpose or upon what theory the evi- 
dence was udmitted does not clearly appear. We can 
only infer it from the statement of the district 
attorney, made insupport of his offer, which will be 
set out hereafter in connection with another point 
made. His position in brief was that as to 
those who were not found it tended to show that they 
were not innocent and acting in self-defense, as 
claimed, or they would not have run away; and that 
the fact that they were not present to explain what 
occurred at the time of the shooting was a circum- 
stance against the defendant, and was ‘offered to 
show the utter improbability of this self-defense fab- 
rication; that is why this is offered.”’ 

There is nothing to show that the defendant was in 
any way responsible for their absence, or that he was 
not as desirous that they should be present at the prose- 
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cution. This is to permit the act or conduct of one 
party, after a crime is claimed to bave been committed 
indicating his guilt, to be proved as against another in 
no way connected with such act or conduct. We are 
wholly unable to see upon what rule of law or justice 
such a ruling can be upheld. 

People v. Sharp, 107 N. Y. 427, is a case in_ point. 
There the defendant was charged with bribery. The 
prosecutor, asa part of his evidence, offered to show 
by a detective officer that he was employed to serve 
subpoenas upon three other parties, all of whom the 
district attorney claimed to be material and competent 
witnesses, and to show further that the detective was 
unable to find them in the State, but did find one of 
them in Canada, and learned that the others were 
there but did not see them. These persons were named 
in the indictment as co-defendants with Sharp, and 
the evidence already in tended to show that they were 
mediaries between the persons offending against the 
statutes relating to bribery. It was not claimed by 
the prosecution that the defendant was privy to their 
absence. The district attorney disclaimed any inten- 
tion of proving the flight of those persons as co-con- 
spirators, and so make use of their absence as evi- 
dence of guilt, or an admission of their conduct that 
the accusation against the defendant was true, but for 
the purpose of explaining his inability to produce 
them as witnesses. In the case before us the district 
attorney openly avowed that the evidence was offered 
to disprove the defendant’s defense, orin other words, 
to prove his guilt. In the case referred to the court 
says: ‘‘The evidence already in was, so far as Sharp 
was concerned, altogether circumstantial, but tended to 
show that the persons named, or some of them, were 
qualified from actual knowledge to give evidence bear- 
ing more or less directly upon the very point is issue. 
We think evidence of their absence was inadmissible. 
It could have no Jegitimate bearing upon the issue, 
tnd the danger is very great that such testimony will 
prejudice a party against whom it is offered. It may 
be and frequently is admissible in answer to evidence 
from the other side, which would naturally call for an 
explanation. But the absence out of the jurisdiction 
of the court of an associate, or one seemingly con- 
nected with the defendant in the act charged, 
is easily construed as evidence of guilt, and un- 
less the occasion calls for such proof, it should 
not be allowed. It is an old maxim that 
‘he confesses the fault who avoids the trial,’ but 
in its application, evento the fugitive, there is great 
danger of error. A man may avoid the trial for many 
motives besides consciousness of guilt, but however 
actuated, his conduct can in no degree, in a court of 
justice, reflect upon another. Its admission in this 
case was virtually saying to the jury: * There is better 
evidence, and it might be had from the defendant’s 
associates. It is not the fault of the prosecution that 
the evidence is not before you, but because of the vol- 
untary act of those who, with the defendant, stand 
charged with the offense.’ Thus the non-production 
of the witnesses is made to supply the place of proof of 
the issue; with that issue the evidence hus no possible 
connection. The rule is that where a party to an issue 
on trial has proof in his power which, if produced, 
would render material, but doubtful, facts certain, 
the law presumes against him if he omits to produce 
that proof, and authorizes a jury to resolve all doubts 
adversely to his defense. But the rule cannot be ap- 
plied unless it appears that the proof, whether it is a 
living witness or paper, is within his power. It is easy 
to see that the evidence offered here might be used for 
an ulterior purpose, although not pressed by the prose- 
cution, yet entertained and made effective by the jury, 
and there certainly could be no presumption that the 
prosecution had the power to produce any particular 





witness, certainly not one of those named, nor did 
the law require it of them. It is therefore impossible 
to find any reason for or lawful purpose to be gained 
by the proof offered, and its admission was a very dan- 
gerous innovation upon the general rule, which ex- 
cludes it as irrelevant to the issue. * * * Proof 
even of the absence of these persons was inadmissible. 
But that was not all. The proof was not only of their 
absence, but of unavailing search by a detective, the 
service of asubpoena upon some of them, and the fail- 
ure to obey its mandate. Under the circumstances of 
the case the ruling of the court’ in this instance may 
not have been of much importance, and upon it alone 
we should not grant a new trial. But the legal prin- 
ciple which requires relevant and material evidence, 
and admits no other, is important; and however se- 
rious the charge against an accused may be, and how- 
ever great the evil it uncovers, he cannot properly be 
made the subject of a judicial sentence, unless the 
crime is substantiated according to the established 
rules of evidence.”’ 

It will be seen that the evidence improperly admit- 
ted was held not to be of sufficient importance to war- 
rant a reversal of the case, but it must be borne in 
mind that the evidence there was not offered to prove 
guilt, while here it was offered for that purpose, and 
so went tothe jury. Having gone to the jury for that 
purpose, its injurious effect upon the rights of the de- 
fendant must be apparent. We hold that this was a 
fatal error, for which anew trial should have been 
granted. 

As to the evidence of the arrest of the party who was 
found by the officer, it was claimed by the district at- 
torney to have been competent to disprove an alibi at- 
tempted to be proved by the defendant. If competent 
at all for this purpose, the proof of his presence near 
the scene of the alleged crime was all that the prosecu- 
tion was entitled to. The fact that there was a war- 
rant for his arrest for the crime for which the defend- 
ant was on trial, and that he was found under circum- 
stances tending to show that he was in hiding, and 
seeking to avoid arrest, were wholly immaterial. But 
we are quite clear that it was not competent for that 
purpose. There is nothing to show that his where- 
abouts tended in any way to establish the presence of 
the defendant at the place of the killing, and it ap- 
peared that the time to which the testimony referred 
was several hours after the homicide occurred. It was 
error to admit the evidence. 

2. It is claimed that the assistant district attorney 
was guilty of misconduct which prevented the defend- 
ant from having a fair trial. At the time the warrants 
above referred to were offered and under discussion, 
the following proceedings took place: ‘Assistant Dis- 
trict Attorney. The defense set up here is the plea of 
self-defense. They claim that Yen Yuen, Chow Hin 
and other persons assaulted Lee Chuck, Chung Sam 
and Chung Wye, and under such circumstances that 
would make Chow Hin the principalin an attempt to 
murder—murder by way of lying in wait, which would 
be murder in the first degree. We now offer to show 
that upon the same day— Attorney for Defendant. I 
object to the counsel’s statement, and as to his offer 
of proof. He offered the warrants, and the objection 
was before the court. Assistant District Attorney. I 
am answering your objection. We offer to show that 
upon the same day, the 28th day of July, Chow Hin, 
who, it is alleged, picked up Yen Yuen’s pistol; Chow 
Hin, the unsuccessful murder of Lee Chuck; and 
Chow Hin, the person who will be ratedjhere as a high- 
binder and a gambler—Chow Hin went down to the 
proper police authorities, and made complaint against 
Chung Sam and Chung Wye, and had warrants issued 
for their arrest for murder; that these warrants were 
placed by the chief of police in the hands of the most 
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skillful detective in the Chinese quarter. Attorney for 
Defendant. I most strenuously object.to the statement 
of counselas to the warrants,and what disposition 
wus made of the warrants. He offered certain war- 
rants against Chung Sam and Chung Wye, and I say 
it is improper to prejudice the jury by speaking of 
cases—of any other person except the defendant. The 
objectis to prejudice the minds of the jurors against 
the defendant. The Court. Proceed. Attorney for 
Defendant. I except to the ruling of the court on be- 
half of the defendant. Assistant District Attorney. I 
offer to show further that this skillful detective officer, 
who has had several years’ experience, who has had 
eight or ten years’ experience among the Chinese, 
searched high and searched low, and searched every 
Chinese out-going steamer which he could search, and 
has not been able to discover either Chung Sam or 
Chung Wye, the innocent attacked parties who were 
with Lee Chuck at the time that Yen Yuen and Chow 
Hin and Fong Fat and those other people made this 
malicious attack upon them with pistols on Washing- 
ton street. We want to go tothe jury on that fact, 
and we want to ask wby these men are not here. We 
want to know why they should run away from here— 
why they do not make their appearance here, if they 
were attacked; why these men who took part in this 
conflict do not come here to this court, and explain 
how it was, of all the people in the world, Chung 
Sam and Chung Wye, the men who were with Lee 
Chuck. Attorney for Defendant. I protest now, in the 
name of justice, that the district attorney be not al- 
lowed to proceed in the manner in which he does. It 
is improper testimony, and an illegitimate manner to 
produce testimony before the jury. Assistant District 
Attorney. It is not in this view that this testimony is 
offered. Attorney for Defendant. I protest against it, 
and I want the record to show it. Assistant District 
Attorney. It is offered to show the utter improbability 
of this self-defense fabrication; that is why this is of- 
fered.”’ 

We have been called upon many times to caution, 
sometimes to rebuke, prosecuting officers for the over- 
zealous performance of their duties. They seem to 
forget that it is their sworn duty to see that the de- 
fendant has a fair and impartial trial, and that he be 
not convicted except by competent and legitimate evi- 
dence. Equally with the court the district attorney, 
as the representative of law and justice, should be fair 
and impartial. He should remember that it is not his 
sole duty to convict, and that to use his official posi- 
tion to obtain a verdict by illegitimate and unfair 
means is to bring his office and the courts into dis- 
trust. We make due allowance for the zeal which is 
the natural result of such a legal battle as this, and for 
the desire of every lawyer to win his case, but these 
sbould be overcome by the conscientious desire of a 
sworn officer of the court to do his duty, and not go 
beyond it. 

We regret tosay that the assistant district attorney 
seems to have failed, in this instance, to apply this sal- 
utary check to his conduct. The evidence he was 
seeking to have admitted was clearly incompetent. 
What was said was not only an argument in favor of 
its admission, but as to its effect. The evident intent 
was to prejudice the jury against the defendant by 
commenting upon theconduct of others, over whose 
action he was not shown to have any control, and that 
in language the impropriety of which is apparent at a 
glance. The court was appealed to time and again to 
prevent it, but declined to do so. While we might hesi- 
tate to reverse the case on this ground alone, we hold 
it to have been error. See, as bearing on this point, 
People v. Mitchell, 62 Cal. 411, and cases cited; State v. 
Smith, 75 N. C. 306. 

Questions of this kind usually arise out of the clos- 


ing arguments of counse!, but the rule must be the 
same at whatever stage of the cause the improper lan- 
guage is used. 

3. Itis claimed that there was misconduct on the 
part of the jury which entitled the defendant to a new 
trial. As to the alleged misconduct of one of the jur- 
ors in visiting and examining certain premises unat- 
tended by an officer, and alone, it was not made one 
of the grounds for a new trial, and for that reason 
cannot be considered here. 

The grave charge is that the jury drank intoxicating 
liquors while they were deliberating upon their ver- 
dict. The affidavits show, beyond question, that the 
case was given to the jury at 3:35 o’clock in the after- 
noon; that they had failed to agree up to the hour of 
6:30, when they were taken, in charge of a deputy 
sheriff and bailiff, toa restaurant for dinner; that they 
were served with a ‘‘ French dinner,’’ and with other 
refreshments, partook of a half-dozen quart bottles of 
claret wine and a half bottle of cognac, the latter being 
used as flavoring for their coffee; that they were about 
an hour at the restaurant, when they returned to their 
room, and within two hours agreed upon the verdict 
that was returned into court. There are affidavits 
showing that when they returned from their dinner 
their conduct and appearance, or that of some of them, 
were such as to indicate that they had been indulging 
in intoxicating liquors, and it is alleged that their hav- 
ing done so resulted in their agreeing upon the ver- 
dict. The two officers in charge make affidavit that 
none of the jurors were intoxicated, or gave any evi- 
dence of being in that condition. Eachof the jurors 
makes an affidavit in which he admits that they drank 
wine, and took cognac in their coffee, but he does not 
know howmany bottles. Their affidavits are, we be- 
lieve, substantially, if not precisely, alike, and in each 
it is said: ‘‘And this affiant further avers that upon 
the said occasion this affiant was not drunk or intoxi- 
cated, and that this affiant’s intelligence and good 
judgment were not obscured or affected in any way 
by intoxicating drinks of any character, and as far as 
his observation extended, no one of said jury became 
drunk or,intoxicated upon said occasion, and that the 
intelligence and good judgment of no one of said jury 
became or was obscured by intoxicating drinks upon 
said occasion; ’’ and further, ‘* that he for himself did 
not find any such verdict against the defendant by rea- 
son of partaking of the liquor and wine above men- 
tioned; and this affiant repels and repudiates the truth 
of any insinuation that he, or so far as his observation 
extended, any of the members of the jury, found any 
such verdict against the defendant by reason of par- 
taking of the liquorand wine above mentioned.’ It 
appears therefore that the amount of liquors men- 
tioned was consumed. Whether it was equally divided 
—one pint of wine to each juror—does not appear. If 
any juror drank less he has refrained from saying go, 
perhaps out of delicacy for the feelings of his asso- 
ciates, who would be convicted thereby of having 
taken more. 

The learned attorney-general contends that this was 
not such misconduct as should reverse the case, be- 
cause the wine was “‘ California claret,’’ and the cog- 
nac was used as a ‘‘ flavoring for coffee.” Whether he 
intends to insinuate that California claret is too weak 
to intoxicate, or toclaim that to drink wine of our own 
make should not be treated as misconduct, does not 
appear; nor does he show that cognac is less effective 
when adulterated with coffee. The affidavits show 
that the wine was intoxicating, and the prosecution 
introduces the affidavit of the proprietor of the restau- 
rant to show its age, quality and probable effects. He 
says: ‘Said claret wine was a good quality of Califor- 
nia Zinfandel wine, of four years of age;’’ and that he 
has ‘been engaged in the restaurant business for a pe- 


THE ALBANY LAW JOURNAL. 


357 








riod of ten years past; that he has had great expe- 


rience with wines and their effects, and that he scouts 
as foolish and absurd the idea that twelve full-grown 
men could be seriously or at all affected by using-~if 
they did use—six bottles of claret at dinner, with a 
little cognac in their coffee afterward.”’ 

It must be conceded that this is some evidence that 
the whole twelve could not have been seriously or at 
all affected, and perhaps that none of them were so af- 
ected, assuming that the wine and cognac were equally 
divided. Weare thus led to consider at the outset 
whether this court should stop to inquire what was the 
effect of the drinking of these liquors. That the jury 
drank the {liquor is not denied. The sole question 
raised is whether the mind of any member of the jury 
was so affected thereby asto impair his intelligence or 
judgment, or render him less competent to transact 
with clearness and impartiality the grave duty resting 
upon him. I[tis infinitely more important that the 
channels of justice be kept pure and untainted than 
that the verdict against this defendant shall be main- 
tained. The question isnot anewone. Insome cases 
it has been held that for a juror to take a drink of liquor 
during the trial was sufficient ground for granting a 
new trial. The case before us presents quite a differ- 
ent question. Here the trial had closed. The life of 
the defendant was in the hands of the jury. They 
were deliberating upon a question of the gravest con- 
sequence to the defendant, to society and to them- 
selves. They had up to the time of partaking of the 
liquors failed to agree, and soon after agreed upon and 
returned a verdict that, if sustained, must send the 
defendant to the gallows. 

It seems to us that if the fact that the jury drank in- 
toxicating liquors, without proof that it affected their 
minds, or the conclusion reached by them, could be 
held sufficient toset aside the verdict in any case, no 
Stronger case than the one before us could be pre- 
sented. We are of the opinion that where the proof 
of the drinking is clear and undisputed, and that it 
wis done while the jury were actually deliberating 
upon their verdict, in a capital case, a verdict of con- 
viction should not be allowed to stand. This is our 
conviction, independent of authority, but the great 
weight of authority is to the same effect. People v. 
Gray, 61 Cal. 164, 183; Leighton v. Sargent, 31 N. H. 
119; Brant v. Fowler, 7 Cow. 562; People v. Douglass, 
4id. 26; Wilson v. Abrahams, 1 Hill, 207; Jones v. 
State, 138 Tex. 168; State v. Baldy,17 Lowa, 39; Ryan v. 
Harrow, 27 id. 494; Davis v. State, 35 Ind. 496; State v. 
Bullard, 16 N. H. 189; Pelham v. Page, 6 Ark. 535; 
Gregg v.- McDaniel, 4 Har. (Del.) 367. 

In thecase of People v. Douglass, suwpru, the court 
said: ‘It will not do to weigh and examine the quan- 
tity which may have been taken by the juror, nor the 
effect produced.”’ 

And in Leighton v. Sargent: ‘For the cause that 
brandy was furnished to the jury, and drank by sev- 
eral of them, while deliberating upon the cause, after 
retiring to form their verdict, we think the verdict 
must be set aside. The quantity drank was probably 
small, but we cannot consent that that fact should 
make a difference.’’ 

So in State v. Baldy: ‘‘The parties have a clear right 
to the cool, dispassionate and unbiased judgment of 
each juror, applied to the determination of the issues 
in the cause; and the use in any degree of that which 
stimulates the passions, and has a tendency to lessen 
the soundness of judgment, is itself conclusive evi- 
dence that the party who has the right to the exercise 
of that dispassionate judgment has been prejudiced 
in not having it, as perfect as it existed in the juror 
when accepted, applied to the determination of the 
cause. If this is true as a general rule, and as appli- 
cable to civil cases, a fortiori is the rule applicable in 


criminal cases, and especially in this case, in which 
the offense charged involves obedience to passions 
stimulated more than others by the use of spirituous 
liquors, and of course, in its correct determination, re- 
quiring the most careful guarding against undue influ- 
ence from them.’’ 

And in Davis v. State it is said: ‘‘The bailiff, we 
may presume, had been sworn,in the usual form, to 
take charge of the jury, and keep them together with- 
out meat or drink, water only excepted, etc. The jur- 
ors had taken upon them an oath well and truly to try 
the cause, etc., and had been solemnly sent out to de- 
liberate upon questions involving the life of an unfor- 
tunate fellow-being. If misbehavior, such as that 
shown by the affidavits,and which is without attempted 
palliation or justification, should not be regarded 
as sufficient to set aside the verdict, it would bea 
stigma upon the law anda disgrace to the courts. We 
do not mean to say that the court should enter upon 
the question as to how far such conduct was or was 
not excusable orinnocuous. It will be time to decide 
that question when it shall come up. In this case it 
does not arise. We concede that on this point the au- 
thoritiesare not uniform. But as to the sufficiency of 
such misbehavior, unexplained, to set aside the ver- 
dict, the authorities are abundant and satisfactory.’’ 

Also in State v. Bullard: ‘“*There had indeed been 
other acts of misconduct in the case, but we think 
that the oldlaw forbidding the use of refreshments at 
all to jurors deliberating upon a verdict, although re- 
laxed materially from its early severity, has not yet so 
far yielded as to exempt them wholly from the con- 
trol of the court in this particular. And weare of the 
opinion that the use of stimulating liquors by a jury 
deliberating upon a verdictin a crimiual case, without 
first showing a case reguiring such use, and procuring 
leave of court for that purpose, is a sufficient cause 
for setting aside a verdict found against the prisoner 
in such circumstances, whether the use was an intem- 
perate one or otherwise.’’ 

The respondent cites the following authorities not 
already referred to as opposed to the doctrine that the 
mere fact that the jury drank intoxicating liquors is 
sufficient to set aside the verdict, without a showing 
that it did or might have affected the result: Pen. 
Code, §1181, subd. 3; People v. Williams, 24 Cal. 31; 
People v. Brannigan, 21 id. 389; People v. Symonds, 22 
id. 349; People v. Dennis, 39 id. 625; People v. Turner, 
id. 370; People v. Anthony, 56 id. 897; People v. Lyle, 
4 Pac. Rep. 977; 1 Bish. Crim. Proc., § 999; State v. 
Caulfield, 23 La. Ann. 148; Davis v. People, 19 Ill. 74; 
Thompsows Case, 8 Grat. 657; State v. Upton, 20 Mo. 
398; Rowe v. State, 11 Humph. 492; Roman v. State, 41 
Wis. 312; Westmoreland v. State, 45 Ga. 225; Kee v. 
State, 28 Ark. 155; Russell v. State, 53 Miss. 382. 

We have given these authorities our careful atten- 
tion, and find that while they support the general rule 
that misconduct of the jury should not avoid a ver- 
dict unless it appears to have injured the complaining 
party, in our judgment they do not shake the well es- 
tablished and salutary rule above laid down, when ap- 
plied to a capital case, where the misconduct occurred 
while the jury were actually deliberating upon their 
verdict. 

Section 1181 of the Penal Code, relied upon by the 
respondent, provides (subd. 3) that a new trial may be 
granted to the defendant ‘‘ when the jury has sepa- 
rated without leave of the court after retiring to de- 
liberate upon their verdict, or being guilty of any mis- 
conduct by which a fair and due consideration of the 
case has been prevented.” It is urged upon us that 
the section referred to sets forth and limits the kind 
of misconduct for which a new trial may be granted, 
aud that to authorize the setting aside of the verdict 
it must affirmatively appear that afairand due con- 
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sideration of the case is prevented. Such a construc- 
tion of the statute would compel a defendant, in every 
case of this kind, to show affirmatively that he had 
been actually injured by the misconduct complained 
of. None of the cases cited go to that extent, and if 
they did, we should not be inclined to follow them. 
That the jury in this case was guilty of misconduct we 
presume none will deny. The wrongful act commit- 
ted was one the direct tendency and natural conse- 
quence of which was to affect their capacity to per- 
form their duties. Such being the nature of the mis- 
conduct complained of, and the act being committed 
at the most critical time in the trial, when a cool head 
and unclouded brain was so essentiul to the preserva- 
tion of the rights of the defendant, to allow the ver- 
dict tostand could not, in our judgment, be justified 
by any rule of law, reason or justice. 

Of the many cases cited by respondent there is but 
one where the punishment was death, and in none of 
them was the liquor drank while the jury were delib- 
erating upon their verdict. In most, if not all, of 
them it is conceded that the act was reprehensible, 
and should be punished; but they say that as the act 
was committed atatime during the progress of the 
trial, when it affirmatively appeared that no injury 
could have resulted, the verdict should not be dis- 
turbed. Thusin Russell v. State, supra, the court 
said: ‘‘ No cause can be more baneful to the purity of 
a verdict than the use of intoxicating drinks by the 
jury while engaged in their deliberations. Nothing 
can be more revolting to a sense of justice or of de- 
cency than the idea of the life or liberty of a citizen 
depending upon the maudlin deliberations of drunken 
jurors. The parties in acivil suit, and a fortiori the 
defendant ina criminal prosecution, have the right to 
demand that the case shall be tried, not only by jur- 
ors who were not drunk, but by men whose minds are 
not even influenced or clouded by liquor. Intoxicat- 
ing liquors as a beverage therefore should be rigidly 
and carefully excluded from the jury-room; and if 
absolutely necessary for medical purposes, should be 
administered only in small portions, upon the pre- 
scription of a physician, and under the sanction of the 
judge. But while the introduction of such liquors in 
any other manner is highly censurable, and should be 
the subject of exemplary punishment, it will not vi- 
tiate the verdict, if it can be affirmatively shown not 
to have injuriously affected the deliberations of the 
jury. The trial lasted five days. The liquor was given 
to the jury on the night of the second and early 
in the morning of the third day. The State had not 
then closed its testimony in chief nor the defendant 
commenced his. The quantity of liquor was small, 
anda portion of the second supply was drunk. Sev- 
eral of the jury were proved to have been affected by 
the spoilt beef, and it is stated that a number of them 
partook of the liquor. The quantity was therefore 
presumably insufficient to have seriously affected the 
minds of any of them. In addition it was'received at 
night and early in the morning, some hours before 
they were called upon in court to listen to testimony, 
and two days before they retired to consider their ver- 
dict. Lastly, it is proved that ‘their conduct during 
the whole trial was marked by great dignity, decorum 
and propriety.’ Under these circumstances, we think 
it may be fairly said that it has been affirmatively 
shown that the verdict was not affected by the 
liquor.” 

In the case of People v. Lyle, swpra, the court said: 
“The legal presumption is that jurors perform their 
duty in accordance with the oath they have taken 
(People v. Williams, 24 Cal. 31), and that presumption 
is not overcome by proof of the mere fact that during 
the trial, which lasted over thirty days, two or three 
of the jurors, after the adjournment of the court for 





the day, drank a few glasses of liquor at the expense 
of the district attorney; that one of them partook of a 
dinner at the house of the same officer under circum- 
stances which rendered the act of invitation necessary, 
and of supper at the hotelof his associate counsel under 
like circumstances. Such acts, however improper or in- 
discreet, could not in themselves have affected the im- 
partiality of any one of the jurors, or disqualified him 
from exercising his powers of reason and judgment, 
and they will not warrant a court in setting aside a 
verdict. ‘ While the law,’ says Chief Justice Sharkey, 
‘is rigidly vigilant in guarding and preserving the pur- 
ify of jury trials, yet it will not for light or trivial 
causes impugn the integrity of juries or question the 
solemnity and impartiality of verdicts.’ Hare v. 
State, 4 How. (Miss.) 187. It is the settled rule that to 
warrant the setting aside of a verdict and granting a 
new trial, upon the ground of irregularities and mis- 
conduct of ajury, it must be either shown asa fact or 
presumed as a conclusion of law that injury resulted 
from such misconduct. When it is clear that the 
party against whom the verdict has been found was 
not injured by the misconduct, the verdict will not be 
disturbed.”’ 

It must be conceded that this case supports the con- 
tention of the respondent, but the facts are so dif- 
ferent that it should have but little weight; and so far 
as it declares, in general terms, that to warrant the 
setting aside of a verdict, and granting a new trial, 
upon the ground of misconduct of a jury, it must be 
either shown as a fact, or presumed as a conclusion of 
law, that injury resulted from such misconduct, it is 
not in harmony with the cases on the question before 
us, nor does it coincide with our views on the sub- 
ject when applied to the circumstances of this case. 

In the case of People v. Gray, 61 Cal. 164, 186 (decided 
by the court in bank, all of the justices concurring), it 
was said: ‘‘It should be added here that if it is nec- 
essary that intoxicating liquors of any kind should be 
drank by a juror, application for leave to do so should 
be made to the court, who can make such allowance 
as will be proper. Jurors should not be allowed to 
judge for themselves in this matter. A defendant in 
acriminalcase should not be called on to consent; 
and in any case when the party consents, if the juror 
becomes intoxicated, the verdict should not stand. 
The purity and correctness of the verdict should be 
guarded in every way, that the administration of jus- 
tice should uot be subjected to scandal and distrust.”’ 
And it was there held that liquors furnished the jury 
were not suitable food, such as they were allowed to 
have by section 1135 of the Penal Code. The court be- 
low should have granted the defendant a new trial on 
this ground. 

Judgment and order reversed, ind cause remanded 
for anew trial. 

We concur: THORNTON, J.: SHARPSTEIN, J. 


Batty, C. J. I concur in the judgment and in the 
opinion of Mr. Justice Works, except upon one point. 
It appears that after thecase had been submitted to 
the jury, and they had been for three or four hours 
deliberating of their verdict, they were by direction 
of the court sent in custody of two sworn officers to 
dinner. They were taken by the officers to a public 
French restaurant, where in accordance with the in- 
variable custom of the place, they were served with 
six quart bottles (a half-bottle each) of California claret, 
which they consumed with their dinner, and a 
small modicum of brandy, which they used with their 
coffee. In other words, they had under the sanction 
of the court, and in the presence and custody of its 
officers, an ordinary dinner, in a respectable house, 
embracing only the usual concomitants of that meal at 
that place. As to whether the jurors were all affected 
by the wine and brandy so partaken, the affidavits 
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were conflicting, but certainly there was ample evi- 
dence to warrant the judge of the Superior Court in 
finding that none of them: were affected; and unless 
we are warranted in holding, as mere matter of law, 
that any drinking of wine by a jury, after retiring for 
deliberation, however moderate, and whether sanc- 
tioned by the trial court or pot, is misconduct per se, 
or unless we can find as matter of fact that men who 
use wine and brandy in the manner and to the ex- 
tent these jurors did, and as thousands of men do 
every day without impeachment of their sobriety or 
decorum, are thereby necessarily deprived of their 
ordinary judgment and discretion, we cannot say that 
this jury was guilty of misconduct, or the defendant 
prejudiced in this particular. There is, it seems to 
me, aclear distinction in principle between this case, 
in which the jurors did, openly and without attempt 
at concealment, what was apparently, if not expressly, 
authorized by the trial court, and that class of cases 
in which jurors have themselves clandestinely con- 
veyed intoxicating liquors into the jury-room,or where, 
with their connivance, it has been smuggled in by 
other unauthorized persons. In such cases the means 
of procuring the liquor amounts in itself to grave mis- 
conduct, and evinces a total disregard on the part of the 
jurors of their obligations and of the rights of the par- 
ties. By reason of this distinction, we are not, in my 
opinion, constrained by the authorities to hold, and I 
am unwilling to say that the jury in this case was 
guilty of misconduct. 
I dissent: McFARLAND, J. 


[On the subject of drinking, Stale v. Baker, 74 Mo. 
292; S. C., 41 Am. Rep. 314, a case of murder, holds 
the contrary. See note, 9 Am. Rep. 764. As to com- 
ments of counsel, see notes, 48 Am. Rep. 366; 56 id. 
814; 58 id. 648.—Ep.] 
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EVIDENCE —WITNESS — PERSONAL TRAWNS- 
ACTIONS WITH A DECEASED PERSON. 


NEW YORK COURT OF APPHALS, APRIL 16, 1889. 


H1iIupt v. WoOOLseEY. 


False representations having been made by a landlord to pro- 
posed tenants to be communicated by them to proposed 
sureties on the lease to induce them to become such sure- 
ties, in an action by the executors of such landlord 
against such sureties forrent reserved by the lease (the 
sureties defending on the ground of the falsity of such 
representations), such tenants are competent witnesses to 
prove that they communicated such representations to 
the proposed sureties, and the sureties are also compe- 
tent witnesses for the same purpose. 

PPEAIL from the judgment of the General Term 
<1 of the Supreme Court in the Second Department, 
affirming a judgment entered upon a verdict of a jury 
for the plaintiff under direction of the court. 


William J. Gaynor, for appellants. 
N. C. Moak, for respondents. 


PecKHAM, J. This action was brought by plaintiffs’ 
decedent (who died prior to the trial) to recover the 
amount alleged to be due him for rent on a lease of a 
hotel, which he had leased to two men named Wise 
and Carpenter, and for the payment of the rent, of 
which premises the defendants became sureties. The 
defendants answered the complaint, and alleged that 
the plaintiffs’ decedent had induced them to sign as 
sureties for the tenants by reason of certain false and 
fraudulent representations made to them by him, and 
that as soon as the fraud and the falsity of the repre- 
sentations were discovered the possession of the prem- 
ises which had been taken by the tenants was ten- 
dered and delivered up to the plaintiffs’ decedent. 


Upon the trial it appeared that the tenants came to 
one of the defendants (Woolsey) and asked him to be- 
come one of the sureties on the lease. He asked him 
to go to the plaintiffs’ decedent and make certain in- 
quiries of him as to the business done at the hotel the 
year previous, so that he might judge therefrom of the 
propriety of his consenting to go onas one of such 
sureties. They then went in company with a man 
named Douglass and with another of the proposed 
sureties on the lease, and saw the plaintiffs’ decedent 
and asked him the questions they were directed to 
ask by Woolsey. The conversation that took place at 
that time between the tenantsand the plaintiffs’ de- 
cedent upon the subject which they were instructed 
by Woolsey to inquire concerning, was proved by the 
witness Douglass, and was of the tenor and effect al- 
leged in the defendants’ answer. The tenants, after 
the conclusion of the conversation, left the presence of 
the plaintiffs’ decedent, and came back to see defend- 
ant Woolsey, and he and one of the tenants were 
sworn on the trial and were asked what was said to 
Woolsey upon the tenants’ return from the interview 
with the plaintiffs’ decedent. 

This was objected to by counsel for plaintiff on the 
ground that the death of McDonald, the plain- 
tiffs’ decedent, rendered such evidence inadmissible 
under section 829 of the Code. The objection was held 
valid, the court holding that the persons sent by Wool- 
sey to get the facts from plaintiffs’ decedent were the 
agents of Woolsey, and when they came back to re- 
port the conversation it was just as much a personal 
conversation as if Woolsey had had it himself, 

We think the learned judge erred in excluding the 
evidence. It may be assumed, without deciding that 
the evidence was incompetent for the purpose of prov- 
ing, or attempting to prove, what representations or 
statements were in fact made by plaintiffs’ decedent. 
But the defendants, in order to make out their de- 
fense, had to prove several facts, and each fact was a 
separate and material one for such defense. The de- 
fendants had to prove that certain representations 
were made by plaintiffs’ decedent for the purpose of 
being communicated tothem, and toinduce them to 
become sureties; that such representations were com- 
municated to them; that they were thereby induced 
to sign the undertaking of suretyship; that they were 
false, and known so to be by the party uttering them, 
and that defendants would sustain damages thereby 
if held upon the undertaking thus fraudulently pro- 
cured. All of these facts were of such a nature 
that they could ordinarily be proved by one or any 
number of witnesses cognizant of the facts. For the 
purpose of proving what the representations were, and 
they were made to be repeated to defendants, the 
witness Douglass was called, and swore to them plainly 
and fully. 

For the purpose of proving the knowledge of the de- 
fendants the offer was made to prove what it was that 
the tenants told Woolsey upon their return from the 
interview with plaintiffs’ decedent. We think it was 
competent for the purpose of showing Woolsey’s 
knowledge. If, when the evidence was given, it then 
appeared that what Woolsey was told was not the 
same in substance as Douglass testified that McDonald 
had said, then the defendants would have failed in 
showing any knowledge on their part of any represen- 
tations made by McDonald, the plaintiffs’ decedent, 
and they would consequently have failed in their de- 
fense. 

On the contrary, if what the tenants said to Wool- 
sey agreed with what Douglass proved was said by 
McDonald, then the separate and distinct fact of 
knowledge on the part of Woolsey of such representa- 
tions would have been proved, and the further fact 
that he was induced by reason of a knowledge of such 
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representations to sign the undertaking as one of the 
sureties on thelease, might have been proved by the 
evidence of Woolsey himself. 

Suppose Douglass alone had heard McDonald’s rep- 
resevtations, but had not informed the defendants 
personally in regard thereto, and had repeated to a 
third party what had been said by McDonald, and the 
third party had come to defendant Woolsey, would it 
not have been proper to prove by the third party what 
it was that he told Woolsey, and if it thus appeared 
that he told Woolsey exactly what McDonald had 
told Douglass, would not such evidence have been 
proper? It would have been no proof whatever of 
what McDonald had in truth told Douglass, but if 
Douglass proved what McDonald did tell him, and if 
the third party told Woolsey just what McDonald had 
told Douglass, there would then have been evidence as 
to what representations were in truth made, and their 
purpose, and also evidence as to the knowledge of 
Woolsey in reference to them. 

We think the evidence was adinissible in the present 
case for just that purpose, even though testified to by 
a witness who was not competent to prove, as an orig- 
inal fact, what McDonald had said. Uponthis ground 
the evidence was improperly excluded, and the conse- 
quent direction of a verdict for the plaintiff was also 
error. 

The judgments of the courts below must therefore 
be reversed, and a new trial granted, with costs to 


abide the event. 
———— ees 


NEW YORK COURT OF APPEALS ABSTRACT. 

AGENCY--WHEN NOTICE TO AGENT IMPUTED TO 
PRINCIPAL.— The plaintiffs, who were coal dealers, 
made all their sales of coal to a certain partnership, 
through M., a coal broker, who was in the habit of call- 
ing on such partnership to solicit its orders, and who 
received payment for coal sold to it, receipting the 
bills in the name of the plaintiffs, ‘‘per M.’’ The 
plaintiffs contended that M. had no authority to re- 
ceive such payment, but they accepted the proceeds of 
the coal from him without objection. M. received a 
commission for his services from plaintiffs. Held, 
where M. called on such partnership on one occasion to 
solicit orders for coal on behalf of plaintiffs, and was 
informed that one of the partners had retired from the 
firm, that the plaintiffs would be charged with notice 
of such fact six years afterward, on making a sale of 
coal through M. to the new firm, which continued to do 
business under the old firm name. Ingalls v. Morgan, 
10 N. Y. 178; Story Ag., § 140, and cases cited. The 
doctrine that notice to an agent before his employment 
as agent, or notice not acquired in the very transac- 
tion which is the subject of investigation, does not 
bind the principal as a constructive notice, except un- 
der certain limitations, is a generally accepted princi- 
ple in the law of agency. Distilled Spirits, 11 Wall. 
356; Bank v. Chase, 72 Me. 226. But if the principal 
already had notice, actual or constructive, of a fact 
material to the new transaction, the new dealing must 
be judged, and the rights of the parties must be de- 
termined, on the assumption that the fact of which he 
had prior notice, actual or constructive, was then 
known to him. Inother words, notice to a party, ac- 
tual or constructive, in a particular transaction, of a 
fact which exempts a defendant from liability in that 
transaction, is notice of all subsequent transactions of 
the same character between the same parties. March 
5, 1889. Cox v. Pearce. Opinion by Andrews, J. 


A PPEAL— BOND—PRACTICE.—Where the judgment 
has been stayed by the original undertaking on appeal 
the appellate court will not, after the appeal has been 
perfected, grant the request of the appellant to be al- 


lowed to file an undertaking for costs only. March 12, 
1889. Beeman v. Banta. Opinion per Curiam. 





— Court OF APPEALS — JURISDICTION. — By 
the Code of Civil Procedure of New York, section 190, 
the Court of Appeals has jurisdiction to review every 
actual determination made at General Term where a 
final judgment has been rendered, and to review an 
order granting or refusing a new trial. Section 1318 
provides that where a judgment has been reversed, 
and a new trial ordered, there can be no appeal from 
the judgment of reversal, but on appeal from the order 
the judgment must be reviewed. By section 1346 an 
appeal to the General Term from a final judgment on 
a verdict can only be taken on questions of law, the 
facts being reviewable only on appeal from an order 
on a motion for new trial, under section 1347. Section 
1337 forbids any determination by the Court of Ap- 
peals of a question of fact arising on conflicting evi- 
dence. On appeal from a judgment and order deny- 
ing a new trial, the General Term refused to consider 
the facts, but heard the appeal from the judgment. 
Held, that the Court of Appeals had jurisdiction ofan 
appeal from the order of the General Term granting a 
new trial, and on such appeal was required to review 
the judgment of reversal. This isa motion for a re- 
argument, and is supported by briefs which cover 289 
printed pages, or more than forty times the length of 
the opinion which they criticise. The unusual and dis- 
couraging volume of the argument has not however 
prevented its perusal, since the question which it dis- 
cusses is of more than ordinary importance. The prin- 
cipal point urged makes its appearance on this motion 
for the first time. Our jurisdiction to entertain the 
appeal from the decision of the General Term is de- 
nied, and apparently upon the ground that where, 
after a verdict, there is no motion for a new trial, but 
simply an appeal from the judgment, and the General 
Term reverses and awards a new trial, there can be no 
appeal from or review of that decision, because it is an 
interlocutory, and not a final judgment, and because 
the original final judgment has been destroyed by the 
reversal. It is impossible to understand these positive 
assertions of counsel as meaning any thing else than 
that in cases tried before a jury, and reversed by the 
General Term, with an award of a new trial, there 
never can be a further appeal to this court, and that 
for one or both of two reasons—one that the final judg- 
ment at the circuit disappears on the reversal, and the 
other that the General Term decision is an interlocu- 
tory, and not a final, judgment. The proposition is 
somewhat alarming in view of our repeated exercise 
of the jurisdiction denied. Among a large number of 
cases, I cite only few of the more recent: Case v. Dex- 
ter, 106 N. Y. 548; Mack v. Insurance Co., id. 560; 
Kiley v. Telegraph Co., 109 id. 231; Tarbell v. Shipping 
Co., 110 id. 170; Roberts v. Baumgarten, id. 380. 
These were all cases in which judgment was rendered 
after verdict, an appeal from the judgment taken to 
the General l'erm, a reversal there, and order for a 
new trial, and an appeal from that decision to this 
court, which we entertained. It is apparent that the 
distinguished counsel misapprehends section 190, and 
builds his theory on that error. The section provides 
that the Court of Appeals has jurisdiction to review 
upon appeul ‘‘every actual determination made at a 
General Term of the Supreme Court’’ in the cases 
which follow. It is ‘‘every actual determination,” by 
whatever name it is called. In the case under review 
it is really an order, or an order and a judgment; and 
if the latter be deemed interlocutory it is none the less 
an actual determination of the General Term, which 
may be reviewed by us if the Code otherwise permits. 
We are therefore to consider the permitted cases. The 
first is ‘‘ where a final judgment has been rendered in 
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an action commenced in either of those courts, or 
brought there from another court.’’ Anargument of 
more than a hundred pages shows that the judgment 
of reversal in the case at bar does not come within 
that description—a point which a later section of the 
Code settles ina single line. We have only then to 
pass on to the second subdivision, which, in express 
terms, gives an appeal from an order granting or re- 
fusing a new trial, and read that in connection with 
section 1818, which provides that where a judgment 
has been reversed, and a new trial ordered, there can 
be no appeal from the judgment of reversal, but on an 
appeal from the order the judgment of reversal ‘*‘ must 
also be reviewed.’’ So that while an appeal cannot be 
taken from the mere judgment of reversal, where it is 
accompanied by an award of a new trial, there can be 
one from that order, and on that appeal the judgment 
of reversal must be reviewed. To reverse the order 
only would be not only useless, but ruinous to the ap- 
pellant if he could not touch the judgment of reversal. 
In this case there was such an appeal from the order 
of the General Term granting a new trial. The stipu- 
lation required in such case by section 191 of the Code 
was duly executed, and that appeal enabled us to re- 
view the order for a new trial, and at the same time 
the judgment of reversal of which it was the necessary 
and logical consequence. The appeal from the order, 
explicitly permitted by the Code, gives us jurisdic- 
tion. That having been obtained, we are required to 
extend our review to the judgment of reversal. To say 
that the latter cannot be appealed from is one thing; 
to say that it cannot be reviewed is quite another. 
Section 1318 is met by referring its operation to the 
original appeal to the General Term, and saying noth. 
ing as to its effect upon the appeal from the General 
Term. Itis that appeal only with which we are now 
concerned, and the position of the learned counsel 
seems to be, and inevitably must be, if his argument is 
to have either force or pertinency, that the decision of 
the General Term, taken as a whole, was an interlocu- 
tory judgment of which the award of a new trial was 
an inherent part, and which did not rest upon a sepa- 
rate and distinct order, and the judgment being not 
appealable, there was nothing for us to review. The 
trouble is that the decision of the General Term, un- 
der the distinctions of the Code, is not a single, but a 
compound, thing; consists both of a judgment and an 
order, a judgment of reversal, and an order for a new 
trial. The order may beappealed from; the judgment 
cannot be. To swamp the order in the judgment would 
effect the counsel’s purpose, but would nullify the dis- 
tinct provisions and definite object of the existing 
terms of the Code. But the learned counsel relies also 
upon a second proposition. That is founded upon the 
provision of section 1337 which forbids, in general, any 
determination by us of a disputed question of fact aris- 
ing on conflicting evidence, and our attention is called 
to our own ruling in this same case (107 N. Y. 231), and 
especially to Harris v. Burdett, 73 N. Y. 136, which he 
copies in full, saying, with a touch of mild sarcasm: 
** Prolixity cannot in legal judgment be predicated of 
an opinion of this court.’’ That case states the law 
correctly, and as we have steadily enforced it. One 
sentence in it however the learned counsel seems not 
to have observed, and it touches the vital point in this 
controversy. That sentence is: ‘‘An order granting a 
new trial is not shown to be erroneous by showing that 
there was no valid exception in the case, provided it 
was in such a condition that the General Term could 
have reversed upon the facts.’’ The learned counsel 
seems to think and to silently assume that in jury 
cases the facts are always open to the review of the 
General Term. That is not at all a correct proposition. 
By section 1346, which defines the appellate jurisdic- 
tion of the General Term, au appeal from a final judg- 
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ment rendered upon the verdict of a jury can only be 
taken upon questions of law. In such a case the facts 
never get before the General Term unless a motion for 
a new trial has been made and denied, and under sec- 
tion 1547 an appeal has been taken from that order to 
the General Term. The learned counsel followed that 
practice. He moved fora new trial on the minutes. 
That motion was denied, and then he appealed both 
from the judgment and order. The General Term re- 
fused to consider the facts, because the grounds of the 
motion were not stated, but did hear the appeal from 
the judgment on the questions of law, and reversed 
the judgment, and ordered a new trial. The plaintiff 
appealed to this court. When the record came here it 
showed an appeal from the order as well as the judg- 
ment of the trial court, and we could not say that the 
reversal might not have been upon the facts; and so 
we dismissed the appeal, unless by an amendment the 
difficulty should be removed. The General Term made 
that amendment. . It changed its order so as to showa 
dismissal of the appeal from the order refusing a new 
trial. The learned counsel is severe upon the tribunal 
which made the amendment, and treats it with scant 
courtesy, but the order was proper and just upon the 
facts which existed; and so, when the case came back, 
nothing was left but a reversal and order for a new 
trial, founded upon errors of law, for in the condition 
of the appeal that reversal could not have been upon 
the facts. March 5, 1889. Pharis v. Gere. Opinion 
by Finch, J. 


MASTER AND SERVANT—NEGLIGENCE OF FELLOW- 
SERVANT.—Defendant, a contractor, had employed a 
competent superintendent, who had general charge of 
a job of repairing a vessel, and had authority to engage 
all necessary workmen under him. Plaintiff’s intes- 
tate was so employed, and was engaged in the hold of 
the vessel. Three decks extended above him, with 
hatchways, which, when uncovered, presented an open 
space through all of the decks to the hold. The super- 
intendent ordered some workmen to remove the hatch. 
Through their carelessness the hatch slipped and fell 
through into the hold upon plaintiff's intestate. Held, 
defendant was not liable. Crispin v. Babbitt, 81 N. 
Y.516. March 5, 1889. Hussey v. Coger. Opinion by 
Ruger, C. J. 


MORTGAGES—RIGHT OF MORTGAGEE TO AWARD IN 
CONDEMNATION PROCEEDINGS — AGREEMENT NOT TO 
ENTER PERSONAL JUDGMENT.—(1) Where mortgaged 
land has been damaged for public use, the murtgagee 
has an equitable lien on the award to the extent of the 
deficiency on the mortgage debt remaining after fore- 
closure. Bank vy. Roberts, 44 N. Y. 192; /n ve Elev- 
enth Ave., 8Lid. 436. (2) A payment of a portion of 
the deficiency by the mortgagor to the mortgagee after 
foreclosure and ascertainment of such deficiency, in 
consideration of an agreement not to enter a personal 
judgment, does not affect the mortgagee’s right to as- 
sert his equitable lien on the award to satisfy the bal- 
ance of the deficiency. King v. Mayor, 102 N. Y. 172, 
distinguished. March 5, 1889. Utter v. Richmond. 
Opinion by Finch, J. 


MuUTUAL BENEFIT INSURANCE—CONDITION PRECE- 
DENT TO LIABILITY.—Plaintiff’s intestate was a mem- 
ber of a mutual aid society, one of the objects of which 
was to assist and support members or their families in 
case of sickness, want or death. <A beneficiary fund 
was provided for, to be paid over to the families, heirs 
or legal representatives of deceased members, or to 
such person as such deceased member might while liv- 
ing have directed. It was further provided that each 
member should be entitled to a certificate setting forth 
the name and good standing of the member, the 
amount of the benefit to be paid to him at death, and 
to whom payable. Held, that the intestate having 


362 


‘THE ALBANY LAW JOURNAL. 











complied with all other provisions of the society, the 
fact that he had not taken out a certificate, nor desig- 
nated to whom his benefit should be payable, did not 
preclude a recovery against the society, but that in the 
absence of such certificate the family of the deceased 
would be entitled to the benefit. The neglect of the 
company might otherwise result in a forfeiture of the 
fund The whole object of the corporation would be 
defeated, and a most unjust result would or might fol- 
low such a construction. If no certificate were given, 
it seems to us it would be the same as if the direction 
were to pay the money to the family of the deceased. 
This case is an example of the injustice that might be 
done if the construction adopted by the General Term 
were to prevail. For seven years the deceased had 
been a member of the order. He had paid all his dues 
and all the assessments which had been levied upon 
him by reason of his membership during that time, 
and had therefore contributed to the formation of the 
fund, part of whose benefits had gone to the repre- 
sentatives of other deceased members, and his right to 
share in which he may well have looked forward to as 
a means of alleviating the distress of his family conse- 
quent upon his death, and as an aid to their support 
in the future. That he should lose all this by a simple 
failure to obtain a certificate stating that it was to his 
family, or, in other words, to his wife and infant chil- 
dren, that the fund should be paid upon his death, is 
a result at war with every feeling of justice and pro- 
priety. We do not think that any such result is called 
for by a fair construction of the provisions above al- 
luded to. Hellenberg v. Independent Order of B’nai 
Berith, 94 N. Y. 580; Greeno v. Greeno, 23 Hun, 478; 
Arthur v. Odd Fellows, etc., 29 Ohio St. 557; Supreme 
Council, etc., v. Priest, 46 Mich. 429, and Renk v. Her- 
man Lodge, 2 Dem. Sur. 409, distinguished. March 5, 
1889. Bishop v. Grand Lodge of the Empire Order of 
Mutual Aid of New York. Opinion by Peckham, J. 


STATUTE OF LIMITATIONS—ACTION ON JUDGMENT.— 
(1) The Code of Civil Procedure of New York, section 
382, provides that an action upon a judgment rendered 
in a court not of record shall be commenced within six 
years, and that the cause of action in such case shall 
be deemed to have accrued when final judgment was 
rendered. Held, that after the expiration of six years 
from the rendition of a judgment ina justice’s court 
the fact that a transcript of such judgment had been 
filed and the judgment had been docketed in the 
County Court, only made ita statutory judgment of 
the County Court, but that it was not rendered there, 
within the meaning of the statute, so that an action 
could be maintained upon it within the time allowed 
for actions on judgments rendered in courts of record. 
(2) Where a plaintiff seeks to have a judgment ob- 
tained by him set off against a judgment in favor of a 
defendant, he is seeking to recover on his judgment, 
within the meaning of such statute. March 5, 1889. 
Dieffenbach v. Roch. Opinion by Earl, J. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CRIMINAL LAW — INDICTMENT — EVIDENCE.—In a 
prosecution for taking money upon an agreement to 
withhold evidence of a sale of “liquor, to-wit, one 
glass of whisky, without first having obtained a license 
therefor,’’ the proof was of sale of one glass of beer. 
Held, a fatal variance. It will now be observed, that 
in the part of this-indiotment which was intended to 
correspond with the accusing part of the indictment 
against Snyder and Bungard the charge is selling 
liquor,” etce., which is no offense. ‘‘ Liquor,’’ accord- 
ing to Webster, may be any liquid or fluid substance. 


The sale prohibited by statute (§ 4, chap. 6, Gen. Laws 
1887) is that of spirituous, vinous, fermented or malt 
liquors. The descriptive part of the indictment, and 
which in our judgment must control and by which the 
prosecution ought to be bound, states the sale of spir- 
ituous liquors—-one glass of whisky. In State v. Heck, 
23 Minn. 549, under the general rule of pleading a 
statutory misdemeanor therein enunciated, it was held 
that upon the charge of furnishing to an habitual 
drunkard ‘‘one glass of spirituous liquors, to-wit, 
whisky,’’ it was not necessary nor essential to prove 
the article furnished to have been whisky. Undoubt- 
edly in that case the proof was ample that some kind 
of spirituous liquors had been furnished. In State v. 
McGinnis, 30 Minn. 52 (a sale to an habitual drunkard), 
the court held that it was sufficient to allege and prove 
a sale of ‘‘intoxicating liquors,’’ and not necessary to 
allege or prove either name or kind, whether whisky 
or gin or wine or beer, or whether spirituous or vinous 
or fermented or malt liquors. In this case Snyder and 
Bungard were not mentioned in the indictment as 
having sold ‘‘ intoxicating liquors,’’? while upon the 
trial the undisputed proof was that they had sold 
beer, which is a fermented liquid, made from malted 
grain, and has different names, such as ‘‘ale,’’ ‘ por- 
ter,” ‘‘ brown stout,’’ ‘‘lager’’ and ‘‘ small beer,” ac- 
cording to its strength and other qualities. It is nota 
spirituous liquor. Walker v. Prescott, 44 N. H. 511; 
Briffitt v. State, 58 Wis. 39. Undera statute of New 
York requiring license for the sale of “strong or spir- 
ituous”’ liquors, if was conceded that ale, porter and 
strong beer were not spirituous; but after much con- 
tention, if was heldin Nevin v. Ladue, 3 Den. 487, 
that they were included in the term ‘‘ strong liquors.”’ 
The presentation of this case caused the learned Chan- 
cellor Walworth to prepare one of the most complete 
and exhaustive essays ever written upon the history 
and properties of malt liquors. The State having 
charged in its pleadings the prohibited agreement to 
have been to withhold evidence of the unlawful sale 
of that kind of intoxicating liquors designated as 
“spirituous ’’ (which is an inflammable liquid pro- 
duced by distillation), having possibly been unneces- 
sarily particular in details, we are of the opinion that 
the proof should have corresponded with the allegation 
in this respect also, and have established a bargain in 
reference to evidence of the offense of selling malt or 
fermented liquors without a license, instead of spiritu- 
ous. It is impossible to see how any of the objects for 
which certainty in criminal pleadings is required 
are attained, or the material and important benefits 
thereof secured to a defendant, by a statement in re- 
spect to the particular kind of liquor sold so far from 
the truth. A different offense is specified, the accused 
may be greatly misled in preparing for trial, and a 
verdict would be of no protective value in case the de- 
fendant should be indicted for the offense proven on 
thetrial. Minn. Sup. Ct., Jan. 21, 1889. State v. Quin- 
lan. Opinion by Collins, J. 


EVIDENCE—INDECENT ASSAULT—DAMAGES. —In. a 
civil action for damages by a female plaintiff, for an 
assault upon her with intent to have carnal inter- 
course with her, held, that statements made by the 
defendant of and concerning the plaintiff derogatory 
to her character, before and after the alleged assault, 
and too remote therefrom to be deemed a part of the 7es 
gestce, were inadmissible in evidence. The issue pre- 
sented to the jury was that of the truth or falsity of 
the charge against the defendant, and by him denied. 
Had there been evidence that at the time of commit- 
ting theacts by the defendant which are relied upon 
to prove an assault, he spoke words derogatory of the 
character of the plaintiff, such words would doubtless 
be admissible in evidence against him, asa part of the 
res geste; but I cannot conceive upon what grounds, 
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either by reason or authority, it can be claimed that 
words spoken by the defendant in derogation of the 
good name of the plaintiff,either before or after the time 
of the alleged assault, and entirely disconnected with 
that transaction, are admissible in evidence against 
him. That the admission of such evidence on the 
trial was prejudicial to the defendant is obvious. It 
would seem that the court and the counsel well nigh 
lost sight of the fact that the action before them was 
for criminal assault, and not for defamation of char- 
acter. Hence nearly at the close of the fifth instruc- 
tion, at the plaintiff's request, the court charged the 
jury that in this action they may compensate the 
plaintiff for the loss of good name, honor and reputa- 
tion, and that too after having charged in the third in- 
struction that they might find for the plaintiff in case 
they found that the defendant committed the assault 
complained of, with or without the intent to ravish and 
carnally know her. Neb. Sup. Ct., Jan. 4, 1889. At- 
kins v. Gladwish. Opinion by Cobb, J. 


NEGOTIABLE INSTRUMENTS—GUARANTY.—The mere 
neglect of the holder of a note to sue the maker does 
not discharge the guarantor of payment, although the 
maker becomes insolvent. These questions were in 
part before thiscourt in Bloom v. Warder, 13 Neb. 476, 
and it was there held that a guaranty of payment, 
with waiver of protest, demand and notice of non- 
payment indorsed upon the note, was an absolute con- 
tract upon a lawful consideration that the money ex- 
pressed in the note sbould be paid when due at all 
events, and without reference to the diligence of the 
holder or the ability of the maker to pay. This case 
however, being somewhat different from that one, we 
have re-examined the question, and conclude that the 
District Court did not err in its ruling upon the objec- 
tion to the proffered testimony. The decisions of the 
courts upon this question are not uniform, and cannot 
be harmonized, but we think that the great weight of 
authority isin favor of the doctrine held by the Dis- 
trict Court. We note the following cases, which are 
nearly all directly in point: Hungerford v. O’Brien, 
34 N. W. Rep. 161; Allen v. Rightmere, 20 Johns. 364; 
Brown v. Curtiss, 2 N. Y. 225; Roberts v. Riddle, 79 
Penn. St. 468; Peck v. Frink, 10 Lowa, 193; Fuller v. 
Tomlinson (lowa), 12 N. W. Rep. 127; Clay v. Edger- 
ton, 19 Ohio St. 549; Roberts v. Hawkius (Mich.), 38 
N. W. Rep. 575. These cases go upon the theory that 
the guaranty is absolute and unconditional, and not 
like the conditional contract of indorsement, which is 
to pay on demand being made on the maker, and no- 
tice of dishonor given to the indorser in case payment 
is not made by the maker. In Brown v. Curtiss, 
supra, Judge Bronson, in delivering the opinion of the 
court, says that “in such cases the grantor is neither 
the maker nor indorser of a promissory note. On the 
contrary, he has in very plain terms made a contract 
of a different kind from either of those—one well 
known to the law—and that by that contract he must 
either stand or fall. He has guarantied the payment 
of G. F. Brown’s note, and we have no right to turn 
that contract into one of a different kind. This is so 
plain a principle that it would seem to be enough to 
mention it without saying any thing more.’’ But the 
writer of that opinion enters upon a thorough discus- 
sion of the question, in which a great number of cases 
are cited and considered. In Clay v. Edgerton, supra, 
Chief Justice Brinkerhoff, in writing the opinion, 
says: ‘‘We are aware that cases may be found in 
which the point has been ruled otherwise, but it seems 
to us that the reasoning of Bronson, J., in Brown v. 
Curtiss, supra, is unanswerable and irresistible.’ The 
Jatter case was one in which, as in this, the holder of 
a promissory note transferred it, and indorsed thereon 
the following: ‘‘I guaranty the payment of the within 
note toC. Edgerton or order. Isauc Clay.” It was 


held that this was an absolute and unconditional guar- 
anty, aud no affirmation in the petition of demand — 
and notice was requisite to make a prima facie case 
for recovery upon it. Neb. Sup. Ct., Jan. 4, 1889. Huff 
v. Slife. Opinion by Reese, C. J. 


TELEGRAPHS—CONNECTING LINES—LIABILITY FOR 
DELAY.—The blank on which was written a telegram 
received by defendant, addressed to a point on a con- 
necting line, declared defendant to be the sender’s 
agent, without liability to forward any message over 
the line of another company. In course of trunsmis- 
sion over defendant’s line, the address was changed 
from ‘Sam T.”’ to ‘‘Wm. T.”’ The agent of the con- 
necting line at the place of delivery believed the tele- 
gram to be intended for Sam T’., and on being errone- 
ously informed that he was then in another town, 
mailed it, addressed to him, at the latter place. The 
transmission to the place of destination having been 
prompt, held, that a delay in delivery was not caused 
by the change in the address, and that defendant was 
not liable for delay upon line of the connecting com- 
pany. Telegraph companies are not common carriers, 
nor are they insurers, either of the accurate trans- 
mission, or the sure and prompt delivery, of messages. 
They are liable however for losses consequent upon 
their negligence. Marr v. Telegraph Co., 1 Pickle, 536. 
Even common carriers are not responsible for losses 
occurring upon a connecting line, unless there was a 
contract on their part to be so responsible. That they 
may by contract limit their liability to defaults occur- 
ring upon their own lines is well settled. So the fact 
that two lines are connected, and for their mutual 
convenience collect freight for each other upon goods 
delivered for transmission over their lines, will not 
make the one responsible for losses occurring beyond 
its own line, unless it has contracted so to be. Rail- 
road Co. v. Brumley, 5 Lea, 401. These principles ap- 
plicable to common carriers seem to us to be alike ap- 
plicable to telegraph companies. Mr. Gray, in his very 
valuable monograph upon Communication by Tele- 
graph, in discussing the limitations found in the con- 
tract of the Western Union Telegraph Company, and 
quoted above, says: ‘“ T'wo entirely distinct provis- 
ions are embodied in this regulation. One provision 
is that the telegraph company, in consideration of re- 
ceiving full prepayment for the dellvery of a message 
at a place upon the line of another company, agrees to 
deliver the message to a connecting company, and as 
the agent of the sender, to contract with that company 
for the further transmission of the message. This is 
an offer of special terms of contract. <A telegraph 
company is, it seems, under an obligation, by its ordi- 
nary contract, only upon receipt of its own charges, to 
deliver the message to a connecting company. It is 
under no obligation by that contract to contract, as 
the agent of its employer, with the connecting com- 
pany for the further transmission of the message, or 
to receive and account for the payment for such trans- 
mission. This provision in the regulation is unques- 
tionably reasonable, and with the assent of the em- 
ployer of the company, constitutes a valid and mu- 
tually beneficial contract. * * * The other provis- 
ion embodied in this regulation is that the telegraph 
company limits its liability tolosses occurring on its 
own lines. This has usually been treated as an offer of 
special terms. As such it constitutes, with the assent 
of the employer of the company, a valid contract. 
This provision is clearly just and reasonable. In the 
absence of a partnership relation between them, one 
telegraph company has no more authority over another 
company than an individual has. A telegraph com- 
pany should be entitled therefore to contract spec- 
ially, with one who wishes to employ it, that it shall 
not be liable forloss occasioned by the act of a con- 
necting company; that that person shall seek relief, in 
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case ofa loss, directly of the company which causes 
and isunder any circumstances finally liable for the 
loss.”” Gray Tel., §33. Tenn. Sup. Ct., Jan. 3, 1889. 
Western Union Tel. Co. v. Munford. Opinion by Lur- 
ton, J. 


——__¢—____.. 


CORRESPONDENCE. 


A CONCISE WILL. 
Editor of the Albany Law Journal: 


The following is a correct copy, except names, of a 
will lately admitted to probate in Genesee county. 
The joke is none the less grim when it is known that 
the testator was a young man twenty-one years old, 
dying, as he well knew, of consumption. The docu- 
ment, it is unnecessary to state, was a holograph: 


“BATAVIA, N. Y., March 22nd, 1888. 
“* By this, my will, I giveand bequeath all I own to 
William Duaggitt. OTE FA is 
““Mrs. A. A. S. 
AG ESS Bt 
“P.S. Mr. Daggitt will have to search pretty hard 
to find any thing I own.’’ 


WE PASS. 
Editor of the Albany Law Journal: 


Please answer the following through the JOURNAL: 
In 1879 KE. A. Scott owned a tract of land near Battle 
Mountain, Lauder county, Nevada. Some time in 
1879 the Nevada Central Railway bought the above- 
mentioned land from HK. A. Scott, and the considera- 
tion was to bea free pass for KF. A. Scott and lady com- 
panion over the Nevada Central Railway during the 
life of said Scott; and for the further consideration 
of $lin cash said EK. A. Scott executed and delivered 
a deed of the land heretofore mentioned to the Nevada 
Central Railway Company, and they in turn paid EK. 
A. Scott the sum of $1, cash, in hand, and furnished 
him with apass as agreed to. This pass was to be is- 
sued annually. The fare from Battle Mountain to 
Austin is $9, and it has been proven recently that K. 
A. Scott received $3 from a lady companion for pass- 
ing her over the road. 

Question—(1) Had he aright to do so? (2) Have the 
railroad company any right to interfere with EK. A. 
Scott or the woman travelling with him, any more 
than they would have with persons who had bought 
ther tickets? 

FRANK GILMOR. 

AUSTIN, LANDER Co., NEv., April 18, 1889. 


ee 


NOTES. 


ORD ESHER, at the boat race dinner, not only fitly 
presided, but well represented the five judges who 
have long rested on the silver oar in virtue of having 
taken part in the university matches of the past. Of 
these, three besides himself were in the Cambridge 
boat—Mr. Justice Denman, who won and lost alter- 
nately; Mr. Justice Smith, who won twice and lost 
once; and Lord Macnaghten, who lost twice, an ex- 
ceptional ill-luck which did not follow him in his ca- 
reer ashore. Mr. Justice Chitty alone represents Ox- 
ford, but with a good record, having won twice and 
lost once, when he was beaten by a crew in which Mr. 
De Rutzen, the police magistrate, rowed three. He 
eclipses Lord Macnaghten in the honor of rowing 
stroke, as his was a winning crew. So was Lord Esh- 
er’s when he rowed seven, an almost equally arduous 
rowlock, in 1837. It is fifty years ago, and in those 


days sliding seats, keelless bottoms and outriggers 
were unknown, and the course was from Westminster 
to Putney.—Law Journal. 


The commissioners appointed by the State of New 
York to prepare a code of evidence have just com- 
pleted their final report and submitted it to the Legis- 
lature intheform of a statute. The commissioners 
were Mr. David Dudley Field, Judge William Rum- 
sey and Judge Follett. The high legal standing of the 
commissioners is a guaranty that their labor has been 
well done, and will be satisfactory to the Legislature 
and the bar. The commissioners were appointed in 
1887 under authority of the general laws of that year. 
They prepared a preliminary draft of the Code, copies 
of which were placed in the hands of all the law- 
yers and judges of the State for examination 
and criticism. A large number of valuable sug- 
gestions were received from them, many of 
which were engrafted in this Code. The com- 
missioners say: ‘‘The Code herewith submitted is 
intended for practical use in the field of actual litiga- 
tion. While it-has been constructed in the light of 
the accepted logical theory of the law of evidence, it 
contains nothing abstruse or speculative. It is far 
from the intention of its authors to please a curious 
few by new or original views, or to impose on lawyers 
a special theory or novelty.’’ It is evidently the in- 
tention of the authors of this proposed Code to em- 
body the best portion of the statutory law of the State, 
with such interpretations as have been put upon it by 
the appellate courts, to reconcile conflicting decisions, 
and to prepare as nearly as human foresight can pro- 
vide arule or guide to every problem of evidence 
which may arise inactual litigation. Simplicity and 
lucidity are two of the most important ingredients of 
every law, and the commissioners have apparently at- 
tained these attributes in every section of their Code. 
Should New York adopt this Code it will have taken 
a long stride forward in the march of legal science 
and set an example which the other States will doubt- 
less not be slow to follow. .The notes of the commis- 
sioners to the Code prove that they have made careful 
and full research for precedents, and the notes form a 
valuable brief to the Code.—Central Law Journal. 


In Perry county, Ohio, a horse was once restored to 
its rightful neighbor under a writ of habeas corpus is- 
sued by a justice of the peace. <A.’s horse broke into 
B.’s pasture, whereupon B. put it into his stable, 
locked the door and refused to give it up. A. secured 
the services of the celebrated Shep Tinker as his legal 
adviser. Shep knew that his client could not give the 
necessary bail in an action by replevin, so he decided 
to bring a different sort of an action. With this in- 
tent he went before a justice of the peace in old Straits- 
ville, and took out a writ of habeas corpus and literally 
brought the horse into court. Lawyer Saunders, a 
most brilliant practitioner at the Logan bar and long 
the prosecuting attorney of Hocking county, was 
called on the other side. He didn’t know the nature 
of the case until the constable made his return upon 
the writ. ‘‘ Why,” exclaimed Mr. Saunders, with a 
look of blank astonishment, ‘‘this court can’t issue 
such a writ, and no court could issue one for a horse!”’ 
Shep was more than equalto the emergency. ‘* Your 
honor,’’ he said, “a wise and just court can do any 
thing that is laid down in the books. The writ of 
habeas corpus has been recognized as sacred for cen- 
turies. To say that this court can’t issue it is to say 
that it is ignorant of Magna Charta.’’ ‘* But this court 
kin issue it,’’ interposed the justice, ‘‘and it has issued 
it already.’’ Mr. Saunders saw his mistake and apolo- 
gized to the court for having doubted its ability to do 
any thing it chose. It is needless to say that the horse 
was restored to its owner.—Cincinnati Enquirer. 
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The Albany Law Journal. 


ALBANY, May 11, 1889. 


CURRENT TOPICS. 





ERHAPS we may be pardoned for venturing a 
few words on a topic not strictly legal, namely, 

the late centennial celebration in New York. Our 
best excuse is that we shall not have another fitting 
opportunity for a century. Like every other editor 
in the country (we suppose) we were favored with 
an advance copy of Mr. Depew’s oration. We 
have carefully read it. It is clever and interesting. 
Mr. Depew is always clever and interesting. He is 
the prince of after-dinner speakers, and this is a 
model after-fourth-of-July-dinner speech, although 
rather early in the year. The orator inflates our 
national bird to heroic proportions. He makes him 
scream like a ‘‘calliope.” He paints every thing 
rose-colored — Lancastrian rose. But it is all clever 
and never offensive — done secundum artem Depew- 
sienis. Still it is not great. In fact our favor- 
ite speaker is not great, and it must in candor 
be conceded that he does not pose or pretend 
to be great. There is not an original idea and 
scarcely a striking expression in this clever speech. 
Wethinks our Chauncey doth orate too much. 
Mr. Depew talks too much ever to be any thing 
‘more than clever and interesting. In fact if he 
expects ever to be president he must turn off 
his talking main. We could not help thinking 
as we read his words that the great man whom he 
celebrated could hardly utter two consecutive sen- 
tences in public. The speaker had a wonderful 
opportunity. Think how Daniel Webster would 
have improved it! In history the occasion would 
have been remembered because Webster spoke; 
Depew will be recalled by the occasion. But after 
all it is unfair to compare our genial Chauncey 
to the black-browed giant. In our judgment, Dr. 
Storrs would have been the ideal orator for this oc- 
casion. One of the best things in the present speech 
however was—unconsciously of course — derived 
from the godlike Daniel: Hamilton ‘‘gave life to 
the corpse of national credit;”— rather tame in 
comparison with ‘‘he touched the corpse of the 
national credit and it sprang upon its feet.” It 
was rather discouraging to find ‘‘heredity and en- 
vironment’ in the early part of the address, and 
*¢voice” as a verb will not do at all— that is, for 
scholars. But we must not be ungracious. Mr. 
Depew is a man of tact, and he knew his audience, 
and how far away from Washington and from Web- 
ster they were. On the other hand, we find Bishop 
Potter’s discourse every way equal to the occasion — 
one of the boldest and most original, as well as one 
of the most elegant and scholarly of recent plat- 
form utterances. We had long known the Bishop 
as elegant and scholarly, but had never deemed 
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him capable of any thing so trenchant and full of 
rebuke as this. The Bishop did not “paint things 
red,” nor did he elevate or ‘‘ voice” the bird. He 
told some very unpleasant truths in a tremendously 
forcible way. His accusation of ‘‘ the infinite swag- 
ger of American manners,” and of our ‘‘ mistaking 
bigness for greatness,” could not be parried. We 
honor a clergyman who has the courage to admin- 
ister such reproof in the time of national self-glori- 
fication. (It was amusing to see the World — of all 
newspapers — reproducing his words in capitals — 
Satan rebuking sin.) In conclusion, let us com- 
mend these words of our chief magistrate, who has 
the art of saying succinct and pointed things: ‘‘ To 
elevate the morals of our people; to hold up the 
law as that sacred thing, which, like the"ark of God 
of old, may not be touched by irreverent hands; to 
frown upon every attempt to dethrone its suprem- 
acy; to unite our people in all that makes the home 
pure and honorable, as well as to give our energies 
in the direction of our material advancement — this 
service we may render, and out of this great dem- 
onstration do we not all feel like reconsecrating 
ourselves to the love and to the service of our 
country?” 


Mr. W. J. Alexander, of the University of South 
Carolina, writes as follows to The Nation: ‘*In 
your comments on my reply to your article, ‘Negro 
Convicts in South Carolina,’ after remarking that 
no one should ‘be sent to prison for even five years 
for stealing ten pounds of flour or a suit of clothes,’ 
you ask, ‘can our correspondent point to the case 
of any white man receiving such a punishment?’ 
In answer to this inquiry I send you, inclosed, a 
brief statement of such cases, given me by the 
superintendent of the penitentiary of this State. 
Among these cases I call your special attention to 
three: 1. John G. Jackson is sentenced to the peni- 
tentiary for life for burglary, although in the act 
of burglary he succeeds in stealing nothing but a 
fiddle; 2. Thomas Cullen receives the same punish- 
ment for the same offense, though he succeeds in 
stealing only a pair of pants and $27; 3. P. B. 
Chappell, for stealing grain not yet severed from 
the freehold, is sentenced to one year’s imprison- 
ment. He is ‘said to have stolen twelve ears of 
corn from his own land which he had rented out to 
a colored man.’ These, and all the cases given in 
the superintendent’s letter, are white men, and go 
to show that white men suffer the penalties of the 
severe Jaws against burglary and arson as well as 
the negroes.” Mr, Alexander evidently does not 
appreciate the greater enormity of the offense of 
burglary, a crime tending to scare orderly citizens 
from slumber and to lead to murder. Burglary 
may well be, and is, severely punished, although it 
proves utterly fruitless. Mr. Alexander also says 
that the blacks in his State frequently commit 
crimes in order to get comfortable quarters in 
prison. This however seems to be a very poor 
reason for giving them long terms of imprison- 
ment. 
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The serious question whether a master is respon- 


sible for the negligence of his servant in the act of 
washing his hands was decided in favor of the mas- 
ter, in the case of an attorney and his clerk, in 
Stevens v. Woodward, 6 Q. B. Div. 318, where it 
seems to have been considered that the maxim that 
he who comes into equity must come with clean 
hands does not apply to a lawyer’s clerk. It seems 
however to be otherwise held as to other ‘‘ hands.” 
We cull the following from the London Law Jowr- 
nal: ‘** The law of liability to strangers of a master 
for the act of his servant is so bare of clear detini- 
tion that lawyers will be thankful to the lord chief 
justice for his distinction of the case of Ruddemann 
& Co. v. Smith, decided in the Queen’s Bench Di- 
vision on Monday, from the well-known case of 
Stevens v. Woodward, 50 L. J. Rep., Q. B. Div., 231. 
Both these cases dealt with the not uncommon in- 
cident in modern domestic life of a tap being 
turned on upstairs to the injury of a neighbor un- 
derneath. In Stevens v. Woodward the source of the 
overflow was a solicitor’s office, and its receptacle 
the books of a law publisher. The motive power 
was the finger and thumb of a solicitor’s clerk, 
who contrary to express injunctions had washed his 
hands in his employer’s room. The difference in 
Ruddemann v. Smith was that the offending tap was 
lawfully opened in a lavatory intended for the use 
of the clerk, who turned it on and forgot to turn it 
off. The chief justice held it unnecessary to de- 
cide the thorny question whether attention to per- 
sonal cleanliness in a city clerk is within the scope 
of his employment, but held it enough that the act 
done was incidental to the employment. With 
both these propositions all will agree. To wash 
the hands is a necessary incident of the employ- 
ment of a clerk in the murky atmosphere of the 
city. Itis, as the lord chief justice pointed out, 
according to the demands of the decencies of life, 
and the master who employs clerks and provides 
them with a lavatory, as he has the benefit of be- 
ing served clean-handed, must submit to the liabil- 
ity for their carelessness in the process of ablution.” 


We find Zhe Green Bag constantly growing in 
interest. The current number has a sketch of Sid- 
ney Bartlett, with a portrait which might stand for 
Charles O’Conor. We imagine that the men were a 
good deal alike mentally. Prof. Dwight contributes 
a valuable twenty-page article on the Columbia Law 
School, with several interesting portraits. There is 
nothing which we relish more than the series of 
of ‘‘Causes Célébres,” in which Mr. Fuller, the edi- 
tor, greatly excels. 


Two bills of procedure have passed the Senate, 
introduced by Mr. Langbein, and are now pending 
in the Assembly. One is to amend section 376 
of the Code of Criminal Procedure, relating to par- 
ticular causes of challenges to jurors. The pro- 
posed amendment consists in adding to the follow- 
ing clause the italicised words: ‘‘ But the previous 
expression or formation of an opinion or impression 


in reference to the guilt or innocence of the defend- 
ant, or a present opinion or impression in reference 
thereto, whether derived from reading or hearing read 
testimony relating to the crime charged, or from any 
other source, or in any other manner, is not a sufficient 
ground of challenge for actual bias,” if the person 
declares and the court is satisfied that the opinion 
or impression is not such as would influence his ver- 
dict. This is deemed advisable on account of the 
decision of the Court of Appeals in People v. Green- 
field, 74 N. Y. 277, in construing this section, that 
any opinion or impression will disqualify if derived 
wholly or partly from reading newspaper reports of 
the testimony. The time has long gone by when it 
was easy to procure jurors with minds like paper 
not written upon. It is almost impossible in these 
days of the broadcast circulation of newspapers, for 
any intelligent man to fail to derive some impres- 
sion of public offenses from reading the newspaper 
reports of and comments on the testimony. It is 
not necessary to criticize the decision in the Green- 
field Case, but it would seem as if the Code as it 
stands is sufficiently explicit. If an opinion or im- 
pression is in a certain event to be disregarded, it 
would not seem to be important how it was ob- 
tained. But it seems essential to provide an anti- 
dote to that decision, and we think Senator Lang- 
bein’s bill should prevail. As it now stands, the 
law offers a premium to ignorance, stupidity and 
want of intelligence. Men are not so anxious to 
serve on juries as to render it probable that they 
will perjure themselves for the privilege. The time 
consumed in getting juries in prominent cases is 
scandalous, and the like of it is not seen anywhere 
else in the world, and some measure like this should 
be adopted to correct the evil. The other bill is to 
amend section 22 of the Code of Criminal Proced- 
ure by restoring to courts of Oyer and Terminer the 
power ‘‘to change the place of trial on the applica- 
tion of either party when it is made to appear to 
the satisfaction of the court that an impartial trial 
cannot be had in the county or city where the in- 
dictment is pending.” (In the bill before us 
‘county ” is incorrectly printed ‘‘country.”) Orig- 
inally either party could have the relief, but it could 
only be obtained circuitously from the Supreme 
Court. This was corrected in 1859, when the power 
was granted to courts of Oyer and Terminer. But 
by the adoption of the Code the people were de- 
prived of the right, and the courts of Oyer and Ter- 
miner of the power. There can be no doubt that 
this measure ought to be adopted as an assistant to 
the other. The people as well as the defendant 
should have the right to a change of venue when it 
is impossible to get a fair jury or an unbiased ver. 
dict, and it is absurd to have to resort to certioraré 
in the Supreme Court to obtain the relief. 


On 


NOTES OF CASES. 





N Mitchell v. Commonwealth, Kentucky Court of 
Appeals, March 12, 1889, it was held that a 
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cellar under a dwelling-house, though entered only 
from the outside, is within the statute of burglary. 
The court said: ‘‘The evidence shows that the 
property was taken out of a cellar under the dwel- 
ling-house, there being no internal communication 
between them. It was necessary to go out of the 
house into the yard to enter the cellar. The door 
to it opens out into the open air. It had no fasten- 
ings, but could not be opened without the use of 
force. It is therefore now urged that the cellar 
was no part of the dwelling-house, and that the ac- 
cused, if guilty, is only so of a trespass and_ petit 
larceny. ‘There is a diversity of decision as to 
what does and what does not in law constitute a 
part of a dwelling-house. Some cases include all 
within the curtilage, and this, according to Black- 
stone, appears to have been the common-law rule; 
while others are made to turn upon the use: It has 
been said that burglary may be committed by 
breaking into a dairy or laundry standing near 
enough to the dwelling-house to be used as appur- 
tenant to it, or into such outbuildings as are neces- 
sary to it as a dwelling. State v. Langford, 1 Dev. 
253. Also by breaking into a smoke-house opening 
into the yard of the dwelling-house and used for 
its ordinary purposes. And cases are to be found 
holding that if an outhouse be so near the dwelling 
proper that it is used with it as appurtenant to it, 
although not within the same inclosure even, yet 
burglary may be committed in it. State v. Twitty, 
1 Hayw. (N. C.) 102. It need have no internal 
communication with the dwelling proper to give it 
‘this character. In Rea v. Lithgo, Russ. & R. 357, 
the breaking was into a warehouse. There was no 
internal communication between it and the dwel- 
ling of the owner, but they were contiguous, in- 
closed in the same yard and under the same roof, 
and it was held to be burglary. Mr. East says: ‘It 
is clear that any outhouse within the curtilage or 
same common fence as the mansion itself must be 
considered as parcel of the mansion. * * * If 
the outhouses be adjoining to the dwelling-house 
and occupied as parcel thereof, though there be no 
common inclosure or curtilage, they may still be 
considered as parts of the mansion.’ 2 East P. C. 
493. It is difficult to lay down any general rule 
upon the subject, owing to the nice distinctions to 
be found in some of the cases. It seems to us how- 
ever that both the use and the situation should be 
considered. Can the place which has been en- 
tered, considering both its situation and use, be 
fairly considered as appurtenant to and a parcel of 
the dwelling-house, or as the older writers say, ‘a 
parcel of the messuage?’ If so, then burglary may 
be committed by breaking into it. The dwelling- 
house of a man has peculiar sanctity at common 
law. It is his castle. The law intends its protec- 
tion, because it is the family abode. The object is 
to secure its peace and quiet, and therefore the 
burglar has always been liable to severe punish- 
ment. The law throws around it its protecting 
mantle, because it is the place of family repose. 
It is therefore proper, not only to secure the quiet 





and peace of the house in which they sleep, but 
also any and all outbuildings which are properly ap- 
purtenant thereto, and which, as one whole, con- 
tribute directly to the comfort and convenience of 
the place as a habitation. If this reasoning be cor- 
rect, then any which are not so situated, or are not 
so used, should not be regarded as a part of the 
dwelling, although they may in fact be within the 
curtilage. If there for other distinct purposes, as 
for instance, a store-house for the vending of goods 
ora shop for blacksmithing, and the dwelling is 
equally convenient and comfortable without them, 
and they are not in fact a part of it as by being un- 
der the same roof, so that the breaking into them 
will disturb the peace and quiet of the household, 
then they should not be regarded as a part of it in 
considering the crime of burglary or the offense 
named in the statute. Armour v. State, 3 Humph. 
379. If however an outhouse, having no internal 
communication with the dwelling proper, may be 
considered as so appurtenant to it that burglary 
may be committed therein, surely it would seem it 
should be so held as to a cellar under the dwelling, 
although there may be no means of internal com- 
munication between them. It is under the same 
roof. It isa part of the house in which the occu- 
pant and his family sleep. It is essentially part and 
parcel of the habitation. It is manifest however 
that the statute above cited includes it. It says: 
‘Or shall feloniously break any dwelling-house, or 
any part thereof, or any outhouse belonging to or 
used with any dwelling-house.’ The language is 
quite sweeping; and it is clear it was the legisla- 
tive intention, in enacting it, to embrace not only 
every part of the dwelling but every outhouse prop- 
erly a parcel of and appurtenant to it. It at once 
strikes the ordinary observer that it was not in- 
tended the cellar of a dwelling-house should be ex- 
cluded from its operation, and to so hold would 
not only be in the face of the language used but 
unreasonable.” 


In Oberfelder v. Doran, Nebraska Supreme Court, 
March 27, 1889, it was held that the lessee of a 
building was responsible to his servant for an in- 
jury by the fall of an unsafe elevator, caused by 
dry-rot of its beams, where by the terms of the lease 
the tenant was to keep the elevator in repair. The 
court said: ‘*‘ Freight and passenger elevators, and 
like mechanical contrivances for merchandise, fac- 
tories and hotels are of modern use. Probably less 
than thirty years ago they were nearly unknown in 
this country. This is the first instance, under my 
observation, in which the question of the liability 
of the occupant or tenants of buildings employing 
an elevator to any class of persons suffering injury 
by the use of it has been mooted. The lives and 
safety of guests at hotels, or the customers and em- 
ployees of a mercantile store or factory where an 
elevator is now in common use, must in the very 
nature of things, constantly depend for safety upon 
the strength of the machinery, its fastenings and 
support, andthe proper condition in which all parts 
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are preserved, as well as upon the skill and _ fidelity 
of those intrusted with their management. A great 
degree of responsibility thus necessarily rests upon 
the builders and owners of houses in constructing 
and leasing them with this improvement, but more 
especially is the responsibility upon tenants to 
whose business operations it is made an important 
accessory. Many of the cases cited by counsel for 
plaintiffs in error seem to have been brought for- 
ward to establish the liability for injuries similar 
to that at bar upon the landlord and owner of the 
premises, and not upon the tenant, lessee and occu- 
pant. These cases— especially those of Swords v. 
Edgar, 59 N. Y. 85; House v. Metcalf, 27 Conn. 631; 
Nugent v. Corporation, 12 Atl. Rep. 797 —are cases 
where actions were sustained against persons stand- 
ing in the relation of landlord, and not of tenant or 
occupant. But I do not think that the premises 
and the logic of any one of these cases is such as to 
relieve the tenant or occupant from responsibility, 
or to establish the proposition that had the action 
been brought against him instead of his landlord, 
it could not have been maintained. While it will 
be admitted that the same legal principles will gov- 
ern a case brought for an injury caused by negli- 
gence in failing to keep in repair an elevator ope- 
rated in an hotel or store that would apply to an ac- 
tion for injury for failing to keep in repair an en- 
gine or other machinery of railway transportation, 
or by failing to keep in repair the platform, guards, 
timbers and supports of a public wharf, yet in so 
far as there may be a difference necessarily grow- 
ing out of the nature and use of the several kinds 
of improvements respectively, I think that the 
greater burden is thrown upon those responsible 
for the safe construction, good repair and careful 
operating of a passengor elevator. The kind of 
domestic use to which these improvements are ap- 
plied, the apparently slight risk which presents it- 
self to those who often risk their lives upon the 
sufficiency of an elevator, and the care with which 
it is operated in ascending and descending from 
one floor to another, are calculated to lull into a 
sense of security, without apprehension, and _pre- 
vent inquiry and examination of the guest or custo- 
mer into the construction, the condition or the 
material of such machinery. Indeed it may be said 
that all persons at hotels, stores or buildings using 
elevators, if they do not ‘take their lives in their 
hands,’ constantly intrust them to the fidelity and 
skill of the constructor and attendant of such ma- 
chinery; and it may be answered that a like risk is 
involved in regard to our use of all the complex 
conveniences of life. That such is true to a con- 
siderable extent is granted, but I know of no im- 
portant experiment to save bodily labor and fatigue 
upon which the daily safety of individual life de- 
pends, and is so much endangered, as that of the 
passenger elevator. And it will be readily admit- 
ted that a rule of law would be objectionable which 
fails to designate the person or persons in every 
case whose duty it shall be to exercise proper care 
and bear the responsibility for the construction, 





preservation and management of all passenger ele- 
vators to the use of which the public are invited. 
While I would not say that where a man erects a 
building with an elevator, and negligently allows it 
to be unsafely constructed, and afterward lets it to 
a tenant, and while the same is so occupied a ser- 
vant, customer or guest, or one of the general public, 
who has been expressly or impliedly invited to its use, 
is injured, without contributory negligence on his 
part, by reason of the unskillful construction or im- 
proper material of such elevator, an action for dam- 
ages for such injury would not lie against the con- 
structor or landlord, Ido hold that in many, if not in 
most cases, it would amount to a denial of justice to 
establish a principle or rule of law that would con- 
fine and limit the remedy to an action against the 
builder or landlord. And I think that in the very 
nature of things such injured person has a cause of 
action against the person who controls the prem- 
ises, and profits by the business of which the ele- 
vator is a component part and accessory. In the 
case at bar the plaintiff introduced in evidence the 
contract lease of the premises from George Warren 
Smith, the owner, to the defendants, by which it 
appears that the defendants were by the terms of 
the lease to keep the premises, and especially the 
hydraulic elevator and all its connections, machin- 
ery and pipes, in good order and state of repair, 
and free from all obstruction. This evidence ob- 
viates the necessity of the discussion of the ques 
tion of the direct primary liability of defendants, 
in case there be liability upon any one for an injury 
sustained by reason of the defective state of repair 
of the elevator in question. And it appears that 
the authority of the cases cited by the defendant 
in error in the brief, and especially that of Burdick 
v. Cheadle, 26 Ohio St. 395, establishes such liabil- 
ity of the defendants for damages sustained by rea- 
son of the faulty and imperfect original construction 
of the machinery.” 
———___ 4 


LIABILITY OF SURETY ON OFFICIAL BOND 
WHEN OFFICER HAS LEVIED ON PROP- 
ERTY OF STRANGER TO THE PROCESS. 
UIBBLING about the distinction between acts vir- 

tute officit and acts colore offictt will leave the in- 
quirer where he started. It isthe spirit of the officer’s 
act that determines the surety’s liability. Is he acting 
in good faith under process apparently valid? Is he 
proceeding honestly in the line of his duty as an offi- 
cer? Has he sufficient authority to do something offi- 
cially, and is he doing it with the single purpose of 
fulfilling the requirements of the writ he holds? These 
are the tests. Answer these questions in the affirma- 
tive, and the officer is acting virtute officii, and his sure- 
ties are bound if he is guilty of any wrong. Following 
this sound view of the subject, the cases that hold that 
the sureties on the official bond of a sheriff or consta- 
ble are liable for his act in levying upon the property 
of a third person under process in his hands for execu- 
tion, are largely in the majority. Ohio v. Jennings, 

4 Ohio St. 418; Carmack v. Commonwealth, 5 Binn. 184; 

People v. Schuyler, 4 N. ¥.173; Tracy v. Goodwin, 5 

Allen, 409; Commonwealth v. Stockton, 5'T. B. Monr. 

193; Walsh v. People, 5 Brad. (Ill.) 204; United States 
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v. Hine, 3 McArthur, 27; Van Pelt v. Littler, 14 Cal. 
194; Harris v. Hanson, 11 Me. 241; Greenfield v. Wil- 
son, 18 Gray, 384; Holliman v. Carroll, 27 Tex. 238; 
Archer v. Noble, 3 Greenl. 418; Langster v. Common- 
wealth, 17 Gratt. 124; State v. Moore, 19 Mo. 869; State 
v. Fitzpatrick, 64 id. 185; Charles v. Haskins, 11 Iowa, 
329; Jewell v. Mills, 8 Bash. 62; Turner v. Killian, 12 
Neb. 580; State v. Mann, 21 Wis. 684; Cumming v. 
Brown, 43 N. Y. 514; Brunott v. McKee, 6 Watts & S. 
513; Mace v. Gaddis (Wash. Ter.), 138 Pac. Rep. 545; 
Noble v. Himoe, 10N. W. Rep. 499; Strunk v. Ochel- 
tree, 11 Iowa, 158; Lammon v. Feusier, 111 U. S. 20; 
Ellis v. Allen, 3 South. Rep. 676. 

New York at first held the contrary. Ex parte Reed, 
4 Hill. 572. New Jersey has squarely decided in favor 
of the surety. State v. Conover, 28 N. J. Law, 224. So 
has North Carolina. State v. Long, 8 Ired. Law, 415; 
State v. Brown, 11 id. 141. See also Mc/lhaney v. Gille- 
land, 80 Ala. 183; Carey v. State, 34 Ind. 105; Brownv. 
Mosley, 11 8. & M. 354. 

The opinion of the court in State v. Conover, 28 N. J. 
Law, 224, states whatever can be said in support of the 
view of the question taken by that court. Thereason- 
ing is unsatisfactory. ‘‘If the sheriff, under an exe- 
cution against A., levy upon the goods of B., the act is 
not done by virtue of his office. He derived no au- 
thority whatever from his office or from the execution 
in his hands to seize the goods of a third party. He 
had precisely the same right as a private individual to 
seize the goods as he had when invested with office and 
armed with legal process. The act was done outside of 
his office. He acted, it is true, colore officii, but not 
virtute officii.’’ 

If the surety is liable only when the officer has an- 
thority from his office, and by virtue of the process he 
‘holds for execution, then he is never liable. Neither 
the office nor the process justifies him in doing a 
wrongful act to the injury of another. If they did 
justify him, neither he nor his sureties would be liable. 
Suppose the officer had seized exempt property under 
the process, would his bondsmen escape liability be- 
cause the mandate of the writ did not extend to such 
an act? What if the officer, after having seized suffi- 
cient property to satisfy the writ, takes other property 
under it, are his bondsmen not chargeable? These 
cases lose sight of the nature and object of an official 
bond. It is to protect the public against acts of the 
officer not warranted by the writ when he is acting un- 
der it, or what is the same thing when he is acting offi- 
cially. Shall the bond afford no protection the very 
moment it becomes necessary to resort to it for protec- 
tion? Shall there be no indemnity in any case where 
indemnity becomes necessary? For if the surety is 
not liable in case the property of a third person is 
seized under the writ, he is not liable for any other un- 
lawful act of the officer, and therefore is not liable at 
all. The only foundation for exemption from liability 
in such a case—that the process did not require the 
officer to do the thing he did do under it—applies with 
equal force to every case where the officer is at all lia- 
ble. The law makes such an act an official act, for it 
contemplates that the officer may officially levy upon 
the property of third persons by providing in every 
jurisdiction a summary mode of determining whether 
the levy must be held or released. If the jury decides 
the property to be in the debtor, the officer must then 
hold it at his peril. If he releases the property from 
the levy, and it proves to be the property of the debtor, 
the officer is liable. If on the other hand the decision 
is in favor of the claimant, the officer must still retain 
the property under the writ if the plaintiff therein in- 
demnifies him. And yet all this time he is acting asa 
private individual and not officially, and the only re- 
dress the injured owner of the property has is an ac- 
tiou against an officer irresponsible perhaps, and 





against the indemnifying party as co-wrong-doer, who 
may be equally irresponsible. If he had any remedy 
against the attorney, we would strike out the word 
‘‘perhaps’’ and write it “irresponsible” pure and 
simple. Let it be put in all its absurdity. An officer 
having a writ seizes in obedience to its commands, in 
good faith, property tosatisfy it; the law requires him 
to hold the property or surrender it at his peril; and 
all this time every one has been under the hallucina- 
tion that he was acting officially. Not at all; heisonlya 
‘private individual.” It is said in the New Jersey 
case that as the law requires the officer to sell if the 
jury decide in favor of the debtor’s title, or if, having 
decided the contrary, the party issuing the writ in- 
demnifies the officer, therefore he is not guilty of offi- 
cial misconduct, for he is only doing what the law com- 
mands him to do. But the law does not command him 
to sell the property of athird party. It merely says to 
him that under certain circumstances, if he fails to 
hold the property, he runs the risk of being held liable 
in case the property was in fact owned by the debtor. If 
it was the property of the claimant, then there is no 
duty resting upon him to sell, and he is guilty of offi- 
cial misconduct in case he does sell. But it is idle to 
say that he is not acting officially. Argument can add 
nothing to what is so evident. 

Of course the question is to be decided somewhat in 
accordance with the language of the bond; but such 
language is practically the same so far as this question 
is concerned in all jurisdictions. The salient feature 
is the condition that the officer shall faithfully dis- 
charge the duties of his office. The sureties of a Uni- 
ted States marshal were held liable for his act in levy- 
ing on the property of a stranger to the writ, the con- 
dition of the bond being that the officer should ‘‘ faith- 
fully perform all the duties of the said office of mar- | 
shal.”” Lammon v. Feusier, 111 U. 8. 20. The reason- 
ing in favor of this view is clearly expressed by the 
court in this case: ‘The question presented by the 
record is whether the taking by the marshal upon a 
writ of attachment or mesne process against one per- 
son of the goods of another is 1 breach of the condi- 
tion of his official bond, for which his sureties are lia- 
ble. The marshal, in serving a writ of attachment or 
mesne process, which directs him to take the property 


of a particular person, acts officially. His official duty 


is to take the property of that person, and of that per- 
son only, and to take only such property of his as is 
subject to be attached, and not property exempt by 
law from attachment. A neglect to take the attach- 
able property of that person, and a taking upon the 
writ of the property of another person or property ex- 
empt from attachment are equally breaches of his ‘offi- 
cial duty. The taking of the attachable property of 
the person named in the writ is rightful; the taking of 
the property of another person is wrongful; but each 
being done by the marshal in executing the writ in his 
hands, is an attempt to perform his official duty, and 
is an official act.” 

Chief Justice Thurman, in Stale v. Jennings, 4 Ohio 
St. 418, has summed up all that can be said on this sub- 
ject: 

“The authorities seem to us quite conclusive that a 
seizure of the goods of A. under color of process 
against B. is official misconduct in the officer making 
the seizure, and is a breach of the condition of his offi- 
cial bond, where the condition is that he will faithfully 
perform the duties of his office. The reason for this is 
that the trespass is not the act of a mere individual, 
but is perpetrated colore officitit. If an officer under 
color of a fi. fa. seizes property of the debtor that is 
exempt from execution, no one, I imagine, would deny 
that he had thereby broken the condition of his bond. 
Why should the law be different if under color of the 
same process he takes the goods ofa third person? If 
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the exemption of the goods from the execution in the 
one case makes their seizure official misconduct, why 
should it not have the like effect in the other? ‘True, 
it may sometimes be more difficult to ascertain the 
ownership of the goods than to know whether a par- 
ticular piece of property isexempt from execution, but 
this is not always the case; and if it were, it would not 
justify us in restricting to litigants the indemnity af- 
forded by the official bond, thus leaving the rest of the 
community with no other indemnity against official 
misconduct than the responsibility of the officer might 
furnish.”’ 

The Supreme Court of Nebraska, Turner v. Killian, 
12 N. W. Rep. 101, has gone beyond the authorities, 
and in the judgment of the writer, beyond principle, 
unless the court was justified in putting aconstruction 
upon the complaint in the case different from the in- 
terpretation which it seems to warrant. The goods of 
a third person having been taken under process by a 
constable, and his bondsmen sued therefor, it was ob- 
jected that the sureties were not liable for the reason 
that the constable did not act officially in making the 
seizure, the complaint alleging that the officer ‘‘ having 
full knowledge of plaintiff's ownership and possession 
wrongfully and unlawfully broke into said store, seized 
said goods,”’ etc. The court said: ‘* We think this po- 
sition is untenable. The sheriff had the process of a 
court, which by the law he was directed to execute in 
a certain manner upon the property of a person named 
therein. The condition of his bond, which ran to the 
county of Hall for the benefit of the public, was that 
he would do this faithfully and without favor or op- 
pression, ete. This he did not do, but instead took the 
property of another and disposed of it in satisfaction 
of the writ. This very clearly was a violation of offi- 
cial duty and within the contemplation of his bond, 
just as much so as if the act had resulted from gross 
carelessness or mere indifference in performing the 
duty enjoined upon him.’? The word ‘“ oppression”’ 
in the bond may perhaps justify the decision. He was 
not to oppress any one in executing process, and this 
might be claimed to apply to a case where he was us- 
ing the writ as a cover to some personal act. But ex- 
punge that word from the bond and there is nothing 
for the decision to stand on,unless the court construed 
the averment in the complaint of knowledge of plain- 
tiff’'s ownership of the property, not as indicating that 
he levied on the property, knowing absolutely that 
plaintiff owned it, but that he had reason to believe 
that the property belonged to plaintiff, and that,he, the 
officer, seized it, not wishing to take the responsibility 
of not levying upon it. Ifthe complaint means, as is 
clear to the writer, that the offieer had positive knowl- 
edge and a definite belief that plaintiff was the owner 
of the property, the inevitable conclusion is that the 
officer was not acting officially, but using his office and 
mandate for his own personalend. Want of good faith 
in such a case would be unanswerably made out. To 
say that a person is acting officially when he knows 
that he is not, is not only unreasonable but downright 
nonsense. 

Clancy v. Kenworthy (Lowa), 35 N. W. Rep. 427, is a 
very similar decision, The constable’s bond on which 
the officer and sureties were sued provided that the 
constable would ‘faithfully and impartially, without 
fear, favor, fraud or oppression discharge all the duties 
now or hereafter required of his office by law.” The 
cause of action was for an arrest made by the consta- 
ble without warrant or process, and maliciously and 
without probable cause. In fact the officer in making 
the arrest acted, as the jury specially found, with full 
knowledge that there was no cause for arrest. It was 
urged that the act was not official, and therefore there 
was no liability on the bond. Thecourt said: “ But it 
is insisted, that as the constable is shown to have had 


no lawful authority to arrest plaintiff, his act was there- 
fore not done in the line of his duty. In truth his act 
was in the line—direction—of official duty, but was il- 
legal because it was in excess of his duty. In the dis- 
charge of official functions he violated and oppressed 
the plaintiff. That is all there is of it. If, in exercis- 
ing the functions of his office, defendant is not liable 
for acts because they are illegal or forbidden by law, 
aud for that reason are trespasses or wrongs, he can- 
not be held liable on the bond at all, for the reason 
that all violations of duty and acts of oppression re- 
sult in trespasses or wrongs.” This case cannot stand 
on the language of the bond that the officer would not 
be guilty of oppression, for he did not as an officer op- 
press the plaintiff. It was not an official act. He 
knew that as an official he had no authority to act. 
Where the officer believes that he has power in agiven 
case, it is clear that the official and not the man is the 
actor. He does that which, under his belief, it is hi8 
duty to do officially. Widely different is the case where 
be is conscious that the man and not the officer is 
acting. In such a case he would be acting for his own 
private ends and not as a servant of the public. A 
person does not throw off his status as a private citi- 
zen when elected to office, and he cannot by mere 
declaration or conduct make that an official act which 
is not and which he knows is not such in fact, but 
which is merely the act of the man under the guise of 


the officer. 
Guy C. H. Cor.iss. 
GRAND ForkKs, DAKOTA. 


————— 


COVENANTS— AGAINST INCUMBRANCES— 
BREACH—EASEMENT--REFORMATION OF 
COVENANT—EVIDENCE. 


NEW YORK COURT OF APPEALS, MARCH 12, 1889. 


Huyck v. ANDREWS. 


A covenant against incumbrances is broken by the existence 
of an easement over a portion of the land for the purpose 
of maintaining a dam, and it is immaterial that the gran- 
tee knew when the deed was made that the dam was so 
maintained. 

In an action for such breach defendant pleaded that the cov- 
enant was not intended to include the easement, and 
prayed to have the deed reformed. Held, that evidence 
in support of that issue, of the value placed upon the 
easement by its owner, who had in connection therewith 
an expensive mill, was too remote, and was properly ex- 
cluded. 


PPEAL from Supreme Court, General Term, Third 
Department. Action for breach of covenant. 
Judgment for plaintiff, and defendant appeals. 


N. C. Moak, for appellant. 
Hugene Burlingame, for respondent. 


EARL, J. In March, 1880, the defendant conveyed 
to Maria W. Huyck, plaintiff's intestate, by what is 
commonly known asa ‘‘full-covenanted deed,’ cer- 
tain land situate in the town of Coeymans, in the 
county of Albany, which, as described in the deed, 
contained the whole of Hawneycroix creek within its 
boundaries. Prior thereto Amos Briggs had received 
a deed of adjoining land on the east side of the creek, 
which conveyed to him with the land an easement as 
follows: **The right tothe use of the whole of the 
waters of the said Hawneycroix kill or creek; also the 
right to erect and maintain adam across said creek, 
and to connect same to the opposite bank thereof, at 
such place as the dam now is, and to extend the same 
by an embankment or otherwise from the bank at the 
water’s edge to the high bank or hill west thereof; 
and the right also, from time to time, to go onto and 
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upon the land on the opposite side of said creek, for 
the purpose of erecting and maintaining said dam or 
dams, and of using thereof the land for that purpose.”’ 
Upon the land thus conveyed to Briggs there was a 
paper-mill, and there had been erected «a dam across 
the creek, to the westerly side thereof, and he and 
those under whom he held had used the waters of the 
creek for the purposes of that mill for many years. 
Subsequently to the conveyance to Mrs. Huyck, Briggs 
entered upon the land, and built an embankment west- 
erly from the edge of the creek to the high bank upon 
herland. Afterward she brought this action for the 
breach of the covenants contained in her deed by the 
existence and use of the easement which Briggs had 
in the land conveyed toher. She recovered, and the 
defendant has appealed to reverse her judgment. He 
claims that the easement owned'by Briggs was open, 
visible and well known to Mrs. Huyck at the time she 
took her deed, and that therefore the covenants in the 
deed do not protect her against it. It is true that she 
knew that the paper-mill and dam across the creek 
were there, and that the waters of the creek had been 
used for many years for the purposes of the mill. But 
it does not appear that she knew the full extent of 
Briggs’ easement, or that she had any knowledge 
whatever that he had any paramount right to the ex- 
clusive use of the waters of the creek, or to maintain 
his dam where it was located as high as he wished. 
But even if she had such knowledge, that fact fur- 
nished no defense to this action. 

The deed entitled her to a perfect title to all the 
land which it purported to convey, free from any in- 
cumbrance thereon, and it is no defense to her action 
that at the time she took it she knew of some incum- 
brance on some defect in the title. Proof of such 
knowledge would be quite important in an action 
brought by her grantor to reform the deed, but as 
a defense to an action upon the covenants contained in 
the deed, itis of no importance whatever. That the 
‘covenant against incumbrances is broken by an out- 
standing easement of any kind is perfectly well 
established by the authorities in this State, and 
there is no hint in any of them that knowl- 
edge by the grantee of the existence of the 
easement at the time of the conveyance makes any 
difference. An ‘‘easement” is an interest in land 
created by grant or agreement, express or implied, 
which conters a right upon the owner thereof to some 
profit, benefit, dominion or lawful use out of or over 
the estate ofanother. An ‘‘incumbrance,”’ within the 
terms of the covenant against incumbrances, is said 
to be ‘‘every right to or interest in the land, to the 
diminution of the value of the land, but consistent 
with the passage of the fee by the conveyance "’ (Pres- 
cott v. Trueman, 4 Mass. 628), and the breach of such a 
covenant takes place at the instant the conveyance is 
made. 

There is in this State one exception to the rule that 
the existence of an easement constitutes a breach of 
the covenant against incumbrances, and that is in the 
case of a highway. 

It was held in Whitbeck v. Cook, 15 Johns. 483, that 
it is not a breach of the covenants that the grantor 
was lawful owner of the land, was well seized, and had 
full power to convey; that part of the land wasa 
public highway, and was used as such; and that decis- 
ion has ever since been regarded as the law in this 
State. It was based upon the peculiar nature of high- 
way easements, and the general understanding with 
reference to them. Spencer, J., writing the opinion, 
said: ‘‘It must strike the mind with surprise that a 
person who purchases a farm throngh which a public 
road runs at the time of purchase, and had so run 
long before, who must be presumed to have known of 
the existence of the road, and who chooses to have it 


included in his purchase, shall turn around on his 
grantor and complain that the general covenants in 
the deed have been broken by the existence of what 
he saw when he purchased, and what must have en- 
hanced the value of thefarm. It is hazarding little to 
say that such an attempt is unjust and inequitable, 
and contrary to the universal understanding of both 
vendors and purchasers. If it could succeed a flood- 
gate of litigation would be opened, and for many years 
to come this kind of action would abound. These are 
serious considerations, and this court ought, if it can 
consistently with law, to check the attempt in the 
bud.’’ These reasons are not applicable to other ease- 
ments, and the rule of that case has not been applied 
to any other. While there was not in the deed there 
under consideration any covenant against incum- 
brances, yet the ratio decidendi is equally applicable to 
such a covenant, and since that decision it has always 
been understood in this State that such a covenant is 
not broken by the existence of a highway. 

In McMullin v. Wooley, 2 Lans. 894, it was held that 
the right to take water by means of a pipe laid be- 
neath the ground, from a spring on the premises con- 
veyed, constituted a breach of the covenant against 
incumbrances. 

In Roberts v. Levy, 8 Abb. Pr. (N. S.)311, it was held 
that acovenant entered into between owners of ad- 
joining city lots, for themselves and all claiming under 
them, to the effect that all buildings erected upon the 
lots should be set back a specified distance from the 
street on which the lots fronted, constituted an incum- 
brance upon the lots to which it applied, and if subse- 
quently conveyed by deed containing the usual cove- 
nants against incumbrances, a breach of the latter 
covenant arises the instant the deed is executed. 

In Rea v. Minkler, 5 Lans. 196, it was held that the 
existence and use ofa private right of way over the 
granted premises was a breach of warranty; and 
Blake v. Everett, 1 Allen, 248; Russ v. Steele, 40 Vt. 
310, and Wetherbee v. Bennett, 2 Allen, 428, are to the 
same effect. 

In Scriver v. Smith, 100 N. Y. 471, where the owner of 
land upon a stream conveyed the same with a cove- 
nant of quiet enjoyment, and subsequently an owner 
below, under and by virtue of a paramount right, 
raised the height of a dam upon his land, and thereby . 
flooded the land conveyed, and it was held that there 
was substantially an eviction and a breach of the cove- 
nant. 

In Mitchell v. Warner, 5 Conn. 497, it was held that a 
pre-existing right in a third person to take water from 
the land conveyed is a breach of a covenant against in- 
cumbrances. : 

In Morgan v. Smith, 1111]. 194, it was held that an 
eusement authorizing one to dam up and use the water 
of a branch running over the land conveyed, and to use 
the water of a spring upon it, is abreach of the cove- 
nant against incumbrances. 

In Medler v. Hiatt, 8 Ind. 171, there was a convey- 
ance of land with covenants against incumbrances, 
through which there was a stream of water, and at the 
time of the conveyance there was across the creek,a 
short distance below the land conveyed, a dam which 
backed the stream up so as to overflow a large quan- 
tity thereof, The action was brought upon promissory 
notes given for the purchase-price of the land. The 
defense set up was breach of covenant against incum- 
brances. To this defense the plaintiff replied, infer 
alia, that the defendant, when he purchased the land, 
knew of the existence of the dam, and of the right to 
flow back the water, and to this reply the defendant 
demurred. The demurrer was overruled, and upon 
appeal the judgment upon the demurrer was reversed. 
The court said: ‘* It is conceded that the action of the 
court in overruling the demurrer raises the main ques- 
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tion in the case, and in support of that ruling it is in- 
sisted, that as the appellant received a deed for the 
lands with full notice of the dam, and the right to con- 
tinue it, the law presumes that he took the convey- 
ance subject to the incumbrance. Therule of decision 
on this subject, as evinced by various authorities, is to 
some extent unsettled. None of the authorities how- 
ever sustain the position that mere notice to the ven- 
dee at the time he receives his deed uf an existing in- 
cumbrance excludes it from the operation of an ex- 
press covenant against incumbrances. * * * 
The plaintiff's reply contains nothing from which a 
contract relative to the easement can be inferred. It 
is true the defendant knew of the incumbrance, but 
mere notice of it does not indicate even an intent to re- 
linquish any remedy he might have under the covenants 
in his deed.’’ 

In Hovey v. Newton, 7 Pick. 29, the action was cove- 
nant upon a lease of water works and buildings, with 
the whole control of the water in the pond, except the 
right which one Bangs had to take water in logs to his 
garden, and a similar right reserved to the lessor; and 
the court held that parol evidence was not admissible 
to prove that in the intention of the parties to the lease 
there was likewise an exception of the right which the 
county of Worcester had exercised for more than 
twenty years, of occasionally diverting part of the 
water for the purpose of cleansing the county jail, and 
which diversion was well known to the parties at the 
time of making the lease. 

In Mohr v. Parmelee, 43 N. Y. Super. 320, a party 
wall was wholly on one of two contiguous lots of land, 
yet subject to appropriation and use for all the pur- 
poses of a party wall by the proprietor of the other by 
reason of a prior grant, and it was held that it consti- 
tuted an incumbrance upon the land on which it 
stood; that when atitle is incumbered by such an 
easement, a right of action immediately accrues, and 
that whether the covenantee had or had not knowl- 
edge or notice of its existence is immaterial, both as 
regards his right of action and the question of dam- 
ages. 

In 2 Greenl. Eiv., § 242, it is said: ‘‘A public highway 
over the land, a claim of dower, a private right of way, 
alien by judgment or by mortgage, or any other out- 
standing elder and better title, is an incumbrance, the 
existence of which is a breach of this covenant. In 
these ana the like cases it is the existence of the in- 
cumbrance which constitutes the right of action, irre- 
spective of any knowledge on the part of the grantee, 
or of any eviction of him.”’ 

In 2 Dart Vend. (6th ed.) 886, the following language 
is used: “‘Although the fact of the purchaser having 
notice of the defect cannot prevent the covenants for 
title from extending to it, since extrinsic evidence is 
inadmissible for the purpose of construing a deed, yet 
in an action to rectify the covenant that fact can be 
used as the basis of an inference that it could not have 
been the intention of the parties that the covenant 
should include a defect of which both parties were 
aware.”’ To the same effect are the following authori- 
ties: Beach v. Miller, 51 Ill. 206; Barlow v. McKinley, 
24 Iowa, 70; Gerald v. Elley, 45 id. 322; Butt v. Riffe, 
78 Ky. 352; Burk v. Hill, 48 Ind. 52; Kellogg v. Malin, 
50 Mo. 496. 

In Mott v. Palmer, 1N. Y. 564, the action was to re- 
cover damages for breach of the covenant of seizin, be- 
cause the grantor did not at the time of the convey- 
ance own certain fence-rails constituting part of a 
fence, and Bronson, J., writing one of the opinions, 
said: ‘‘ That parol evidence was inadmissible to con- 
trol the legal effect and operation of the deed is too 
plain a proposition to be disputed. If the plaintiff had 
been told at the time that Brown owned the rails, and 
more, if the rails had been expressly excepted by pa- 





rol from the operation of the grant and covenant, it 
would have been no answer to the action. A deed 
cannot be contradicted in its legal effect any more 
than it can in its terms.’’ 

To support the contention of the appellant, his coun- 
sel has placed much reliance upon the cases of Kutz v. 
McCune, 22 Wis. 628, and Memmert v. McKeen, 112 
Penn. St. 315. 

In Kutz v. McCune it was held that an easement ob- 
viously and notoriously affecting the physical condi- 
tion of the land at the time of its sale is not embraced 
in the general covenant against incumbrances. 

In Memmert v. McKeen it was held that incum- 
brances are of two kinds—First, such as affect the 
title; and second, such as affect only the physical con- 
dition of the property; that where incumbrances of 
the former class exist the covenant is broken the in- 
stant it is made, andit is of no importance that the 
grantee had notice of them when he took the title; 
that where however there is a servitude imposed upon 
the land which is visible to the eye, and which affects 
not the title, but the physical condition, of the prop- 
erty, it is presumed that the grantee took the prop- 
erty in contemplation of such condition, and with ref- 
erence thereto. 

We do not yield assent to these authorities. They 
have no sanction in any of the cases decided in this 
State, and have no adequate foundation in principle 
or reason. They open to litigation upon parol evi- 
dence, in every action for the breach of the covenant 
against incumbrances cuused by the existence of an 
easement, the question whether the grantee knew of 
its existence, and in every such case the protection of 
written covenunts can be absolutely taken away by dis- 
puted oralevidence. Wethink the safer rule is to hold 
that the covenants in a deed protect the grantee 
against every adverse right, interest or dominion over 
the land, and that he may rely upon them for his se- 
curity. If open, visible and notorious easements are 
to be excepted from the operation of covenants, it 
should be the duty of the grantor to except them, and 
the burden should not be cast upon the grantee to show 
that he was not aware of them. The security of titles 
demands that a grant made without fraud or mutual 
mistake shall bind the grantor according to its written 
terms. It should not be incumbent upon the grantee 
to take special and particular covenants against visi- 
ble and apparent defects in the title, or incumbrances 
upon the land, but it should be incumbent upon the 
grantor, if he does not intend to covenant against such 
defects and incumbrances, to except them from the 
operation of his covenants. 

The distinction which is attempted to be made be- 
tween incumbrances which affect the title and those 
which affect the physical condition of the land con- 
veyed is quite illusory and unsatisfactory. Kasements 
not only affect the physical condition of the land, but 
they affect and impair the title. The owners of them 
have an interest in and dominion over the servient 
tenement which frequently may largely impair its use- 
fulnessand value. The rule contended for would ope- 
rate very unjustly, and would be quite difficult to ad- 
minister in many cases. In this case, while the gran- 
tee knew of the existence of the dam, and of some use 
of the water, she did not know of the right to extend 
the dam from the edge of the water to her high land 
on the west side of the creek, nor did she know of the 
right Briggs had to use the entire water of the stream. 
We are therefore of opinion tbat Mrs. Huyck was en- 
titled to the protection of the covenant against incum- 
brances. 

The defendant alleged in his answer that there was a 
mutual mistake, in that the conveyance by the de- 
fendant to her was not made subject to the easement 
owned by Briggs, and by way of counter-claim he 
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prayed relief that the deed be reformed. The issue | Such aclause is valid by the laws of Great Britain, and the 


thus tendered was tried, and found against him. 
Upon the trial he called Briggs as a witness, and he 
was asked this question: ‘*‘ What is the fair value of 
your dam in connection with your mill?”’ This was 
objected to by the plaintiff ‘‘as no measure of damages 
in this suit,” and the objection was overruled. The wit- 
ness answered: ‘‘It is worth $10,000—the dam and 
water privilege.’’ The plaintiff's counsel moved to 
strike out the answer ‘‘as incompetent, and not a 
proper basis of damages,’’ and the motion was denied. 
Defendant’s counsel then stated that his ‘‘object in 
offering the evidence was to show that if this dam and 
stream was worth $10,000, that defendant was a fool, 
and plaintiff was a knave,in paving $4,000 for this 
water privilege, together with fifteen acres of land.” 
The judge then granted the motion, and the testi- 
mony was stricken out, and defendant’s counsel ex- 
cepted. 

It is now claimed that this evidence was improp- 
erly stricken out. Both parties were permitted to give 
evidenceas to the value of the easement in connection 
with the land conveyed, and the rule for estimating 
plaintiff's damages adopted by both parties was the 
difference between the value of the land without the 
easement and its value with the easement as an in- 
cumbrance thereon; and there was but little variation 
in the estimates of the witnesses. It was shown by 
competent evidence that if the deed to Mrs. Huyck 
had conveyed a perfect title to all the land described, 
without the easement, it would have been worth 
$4,000, and with the easement $800 less. That evidence 
was pertinent, both on the question of plaintiff's dam- 
ages and upon the issue for the reformation of the 
deed. 

The consideration mentioned in the deed is $4,000, 
and hence it appeared that the plaintiff paid for the 
premises what they were worth free from the incum- 
brance of the easement, and that circumstance was 

‘entitled to some weight upon the issue for the reform- 
ation of the deed. But what the dam and the water 
might be worth in connection with an expensive mill 
on the other side of the creek could have no bearing 
upon that issue. They might be worth $10,000 to Mr. 
Briggs, depending upon the value of his mill and the 
business connected therewith; that is, rather than 


have his mill and busmess destroyed he might be will- 


ing to pay that sum, but what he might be willing to 
pay under such circumstances would be no criterion 
of the real value of the easement. So far as that value 
has any bearing upon that issue, the evidence stricken 
out would have been delusive, and might have been 
misleading. It was certainly too remote. 

We are therefore of opinion that the judgment 
should be affirmed with costs. 

Allconcur, except Peckham, J., not sitting. 
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COMMON CARRIERS — RESTRICTING LIA- 
BILITY—CONFLICT OF LAWS. 


UNITED STATES SUPREME COURT, MARCH 5, 1889. 


LIVERPOOL & G. W. STEAM Co. v. PHENIx INS. Co. 


A clause in the bill of lading under which goods were shipped 
on asteamer plying between Liverpool and New York ex- 
empting the appellant from liability for loss caused by 
perils of the sea, did not exempt it from liability for aloss 
caused by one of such perils to which the negligence of 
its servants contributed. 

A clause in the bill of lading exempting the carrier from lia- 
bility for loss caused by the negligence of its servants will 
be held invalid in the Federal courts, although the law of 
the State where the bill of lading was executed may be 
otherwise. 


appellant was an English corporation, and the goods in 
question were shipped to an English port. But the bill 
of lading was made and dated at New York by an agent 
of the company residing there. It contained no indication 
that the owners of the steamer were English, or that their 
place of business was in England. By its provisions gen- 
eral average was to be computed, not by any local law, 
but ‘‘according to York-Antwerp rules,” and the shipper 
was an American. Held, that the law of this country 
must prevail in determining the validity of the bill of lad- 
ing. 

se lees from the Circuit Court of the United States 

“ for the Eastern District of New York. 


FF. A. Wilcox and S. P. Nash, for appellant. 
William Allen Butler, for appellee. 


Gray, J. Thisis an appeal by a steamship com- 
pany from a decree rendered against it upon a libel in 
admiralty ‘“‘in a cause of action arising from breach of 
contract,” brought by an insurance company, claim- 
ing to be subrogated to the rights of the owners of 
goods shipped on board the Montana, one of the ap- 
pellant’s steamships, at New York, to be carried to 
Liverpool, and lost or damaged by her stranding, be- 
cause of the negligence of her master and officers, in 
Hollyhead bay, on the coast of Wales, before reaching 
her destination. In behalf of the appellant, it was 
contended that the loss was caused by perils of the 
sea, without any negligence on the part of master and 
officers; that the appellant was not acommon carrier: 
that it was exempt from liability by the terms of the 
bills of lading, and that the libellant had not been sub- 
rogated to the rights of the owners of the goods. 

[Omitting the other questions. | 

Weare then brought to the consideration of the 
principal question of the case, namely, the validity 
and effect of that clause in each bill of lading by which 
the appellant undertook to exempt itself from all re- 
sponsibility for loss or damage by perils of the sea, 
arising from negligence of the master and crew of the 
ship. This question appears to us to be substantially 
determined by the judgment of this court in Railroad 
Co. v. Lockwood, 17 Wall. 357. That case indeed dif- 
fered in its facts from thecase at bar. It was an ac- 
tion brought against a railroad corporation by a dro- 
ver, who while being carried with his cattle on one of 
its trains under an agreement which it had required 
him to sign, and by which he was to pay certain rates 
for the carriage of the cattle, to pass free himself, and 
to take the risks of all injuries to himself or to them, 
was injured by the negligence of the defendant or its 
servants. The judgment for the plaintiff however was 
not rested upon the form of the agreement, or -upon 
anv difference between railroad corporations and other 
carriers,or between carriers by land and carriers by sea, 
or between carriers of passengers and carriers of goods, 
but upon the broad ground that no public carrier is 
permitted by law to stipulate for an exemption from 
the consequences of the negligence of himself or his 
servants. The very question there at issue, defined at 
the beginning of the opinion as ‘*‘ whether a railroad 
company, carrying passengers for hire, can lawfully 
stipulate not to bejanswerable for their own or their 
servants’ negligence in reference to such carriage,” 
was stated a little further on in more general terms as 
‘“‘the question before propounded, namely, whether 
common carriers may excuse themselves from liability 
for negligence;’’ and a negative answer to the ques- 
tion thus stated was anecessary link in the logical 
chain of conclusions announced at the end of the opin- 
ion as constituting the ratio decidendi. 17 Wall. 359, 
363, 3884. The course of reasoning, supported by elabo-_ 
rate argument and illustration, and by copious refer-— 
ences to authorities, by which those conclusions were 
reached, may be summed up as follows: 
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By the common law of England and America before 
the Declaration of Independence, recognized by the 
weight of English authority for half a century after- 
ward, and upheld by decisions of the highest courts of 
many States of the Union, commoncarriers could not 
stipulate for immunity for their own or their ser- 
vants’ negligence. The English Railway and Canal 
Traffic Act of 1854, declaring void all notices and con- 
ditions made by those classes of common carriers, ex- 
cept such as should be held by the court or judge be- 
fore whom the case should be tried to be just and rea- 
sonable, was substantially a return to the rule of the 
common law. The ouly important modification by 
the Congress of the United States of the previously 
existing law on this subject is the act of 1851, to limit 
the liability of ship-owners (act March 3, 1851, chap. 43, 
9 Stat. 635; Rev. Stat., §§ 4282-4289), and that act 
leaves them liable without limit for their own negli- 
gence, and liable to the extent of the ship and freight 
for the negligence or misconduct of the master and 
crew. The employment of a common carrier is a pub- 
lic one, charging him with the duty of accommodat- 
ing the publicin the line of his employment. A com- 
moncarrier is such by virtue of his occupation, not by 
virtue of the responsibilities under which he rests. 
Bven if the extent of those responsibilities is restricted 
by law or by contract, the nature of his occupation 
makes him a common carrier still. A common car- 
rier may become a private carrier, or a bailee for hire, 
when as.a matter of accommodation or special engage- 
ment, he undertakes to carry something which it is 
not his business to carry. But when a carrier has a 
regularly-established business for carrying all or cer- 
tain articles, and especially if that carrier is a corpo- 
ration created for the purpose of the carrying trade, 
and the carriage of the articles is embraeed within the 
scope of its chartered powers, it is acommon carrier, 
and a special contract about its responsibility does not 
divest it of that character. The fundamental princi- 
ple upon which the law of common carriers was estab- 
lished was to secure the utmost care and diligence in 
the performance of theirduties. That end was effected 
in regard to goods, by. charging the common carrier 
as an insurer, and in regard to passengers, by exacting 
the highest degree of carefulness and diligence. A 
carrier who stipulates not to be bound to the exercise 
of care and diligence seeks to put off the essential du- 
ties of his employment. Nor can those duties be 
waived in respect to hisagents or servants, especially 
where the carrier is an artificial. being, incapable of 
acting except by agents and servants. The law de- 
mands of the carrier carefulness and diligence in per- 
forming the service; not merely an abstract careful- 
ness and diligence in proprietors and stockholders 
who take no active part in the business. To admit 
such a distinction in the law of common carriers, as 
the business is now carried on, would be subversive of 
the very object of the law. Thecarrier and his cus- 
tomer do not stand upon a footing of equality. The 
individual customer has no real freedom of choice. 
Hecannot afford to higgle or stand out, and seek re- 
dress in the courts. He prefers rather to accept any 
bill of lading, or to sign any paper, that the carrier pre- 
sents, and in most cases he has no alternative but to 
do this, or to abandon his business. Special contracts 
between the carrier and the customer, the terms of 
which are just and reasonable, and not contrary to 
public policy are upheld; such as those exempting the 
carrier from responsibility for losses happening from 
accident, or from dangers of navigation that no hu- 
man skill or diligence can guard against; or for money 
or other valuable articles, liable to be stolen or dam- 
aged, unless informed of their character or value; or 
for perishable articles or live animals, when injured 
without default or negligence of the carrier. But the 


law does not allow a public carrier to abandon alto- 
gether his obligations to the public,and to stipulate 
for exemptions which are unreasonable and improper, 
amounting to an abnegation of the essential duties of 
his employment. It being against the policy of the 
law to allow stipulations which will relieve the rail- 
road company from the exercise of care or diligence, 
or which, in other words, will excuse it for negligence 
in the performance of its duty, the company remains 
liable for such negligence. 

This analysis of the opinion in Railroad Co. v. Lock- 
wood shows that it affirms and rests upon the doctrine 
that an express stipulation by any common carrier for 
hire, in acontract of carriage, that he shall be exempt 
from liability for losses caused by the negligence of 
himself or his servants, is unreasonable and contrary 
to public policy, and consequently void. And such 
has always been the understanding of this court, ex- 
pressed in several later cases. Emwpress Co. v. Cald- 
well, 21 Wall. 264, 268; Railroad Co. v. Pratt, 22 id. 128, 
184; Bank v. Express Co., 938 U. S. 174, 188; Railway 
Co. v. Stevens, 95 id. 655; Hart v. Railroad Co., 112 id. 
331, 388; Jnsurance Co. v. Transportation Co., 117 id. 
312, 322; Inman v. Railway Co., 129 id. 128, ante, 249. 

The general doctrine is nowhere stated more explic- 
itly than in Hart v. Railroad Co. and J/nsurance Co. v. 
Transportation Co., just cited, and there does not ap- 
pear to us to be any thing in the decision or opinion in 
either of those cases which supports the appellant’s 
position. In the one case a contract fairly made be- 
tween a railroad company and the owner of the goods, 
and signed by the latter, by which he was to pay a 
rate of freight based on the condition that the com- 
pany assumed liability only to the extent of an agreed 
valuation ofthe goods, even in case of loss or damage 
by its negligence, was upheld as just and reasonable, 
because a proper and lawful mode of securing a due 
proportion between the amount for which the carrier 
might be responsible and the compensation which he 
received, and of protecting himself against ex- 
travagant or fanciful valuations, which is quite differ- 
ent from exempting himself from all responsibility 
whatever for the negligence of himself and his ser- 
vants. Jin the other the decision was, that as a com- 
mon carrier might lawfully obtain from a third per- 
son insurance on the goods carried against loss by the 
usual perils, though occasioned by negligence of the 
carrier’s servants, a stipulation ina bill of lading that 
the carrier, when liable for the loss, should have the 
benefit of any insurance effected on the goods was 
valid as between the carrier and the shipper, even 
when the negligence of the carrier’s servants was the 
cause of the loss. Upholding an agreement by which 
the carrier receives the benefit of any insurance ob- 
tained by the shipper from a third person is quite dif- 
ferent from permitting the carrier to compel the ship- 
per to obtain insurance, or to stand his own insurer, 
against negligence on the part of the carrier. 

It was argued for the appellant that the law of New 
York, the lex loci contractus, was settled by recent. de- 
cisions of the Court of Appeals of that State in favor 
of the right of a carrier of goods or passengers, by land 
or water, to stipulate for exemption from all liability 
for his own negligence. Mynard v. Railroad Co., 71 
N. Y. 180; Spinetti v. Steamship Co., 80 id. 71. But on 
this subject, ason any question depending upon mer- 
cantile law, and not upon local statute or usage, it is 
well settled that thecourts of the United States are 
not bound by decisions of the courts of the State, but 
will exercise their own judgment, even when their 
jurisdiction attaches only by reason of the citizenship 
of the parties, in an action at law of which the courts 
of the State have concurrent jurisdiction, and upon a 
contract made and to be performed within the State. 
Railroad Co. vy. Lockwood, 17 Wall. 357, 368; Myrick v. 
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Railroad Co., 107 U.S.102; Carpenter v. Insurance Cc., 
16 Pet. 495, 511; Swift v. Tyoon, id. 1; Railroad Co. v. 
Bank, 102 U. 8.14; Burgess v. Seligman, 107 id. 20, 33; 
Smith v. Alabama, 124 id. 465, 478; Bucher v. Railroad 
Co., 125 id. 555, 583. The decisions of the State courts 
certainly cannot be allowed any greater weight in the 
Federal courts when exercising the admiralty and 
maritime jurisdiction exclusively vested in them by 
the Constitution of the United States. 

It appears by the cases cited in behalf of the appel- 
lant, and is hardly denied by the appellee, that un- 
der the existing law of Great Britain, as declared by 
the latest decisions of her courts, common carriers, by 
land or sea, except so far as they are controlled by the 
provisions of the Railway and Canal Traffic Act of 
1854, are permitted to exempt themselves by express 
contract from responsibility for losses occasioned by 
negligence of their servants. Jhe Duero, L. R., 2 
Adm. & Ecce. 393; Taubman v. Pacific Co., 26 L. T. 
(N. 8S.) 704; Steel v. Steamship Co., L. R., 3 App. Cas. 
72; Railway Co. v. Brown, L. R., 8 App. Cas. 703. It 
may therefore be assumed that the stipulation now in 
question, though invalid by our law, would be valid 
according to the law of Great Britain. The general 
rule as to what law should prevail, in case of a conflict 
of laws concerning a private contract, was concisely 
and exactly stated before the Declaration of Independ- 
ence, by Lord Mansfield (as reported by Sir William 
Blackstone, who had been of counsel in the case), as 
follows: ‘‘ The general rule, established ex comitate et 
jure gentiwm, is that the place where the contract is 
made, and not where the action is brought, is to be 
considered in expounding and enforcing the contract. 
But this rule admits of an exception, where the par- 
ties (at the time of making the contract) had a view to 
a different kingdom.’ Robinson v. Bland, 1 W. BI. 
234, 256, 258; 2 Burrows, 1077, 1078. 

The recent decisions by eminent English judges, 
cited at the bar, so clearly affirm and so strikingly il- 
lustrate the rule, as applied to cases more or less re- 
sembling the case before us, that a full statement of 
them will not be inappropriate. 

In Navigation Co. v. Shand, 3 Moore P. C. (N. 8.) 
272, 290, Lord Justice Turner delivering the judgment 
in the Privy Council, reversing a decision of the Su- 
preme Court of Mauritius, said: ‘* The general rule is 
that the law of the country where a contract is made 
governs as to the nature, the obligation and the inter- 
pretation of it. The parties to a contract are either 
the subjects of the power there ruling, or as tempo- 
rary residents owe it a temporary allegiance. In either 
case, equally, they must be understood to submit to 
the law there prevailing, and to agree to its action 
upon their contract. Itis of course immaterial that 
such agreement is not expressed in terms. It is equally 
an agreement in fact, presumed de jure, and a foreign 
court interpreting or enforcing iton any contrary rule 
defeats the intention of the parties, as well as neglects 
to observe the recognized comity of nations.’”’ It was 
accordingly held that the law of England, and not the 
French law in force at Mauritius, governed the valid- 
ity and construction of a contract made in an English 
port between an English company and an English sub- 
ject to carry him thence by way of Alexandria and 
Suez to Mauritius, and containing a stipulation that 
the company should not be liable for loss of passen- 
gers’ baggage, which the court in Mauritius had held 
to be invalid by the French Jaw. Id. 278. Lord Jus- 
tice Turner observed that it was a satisfaction to find 
that the Court of Cassation in France had pronounced 
a judgment to the same effect, under precisely similar 
circumstances, in the case of a French officer taking 
passage at Hong Kong, an English possession, for Mar- 
seilles, in France, under a like contract, on a ship of 
the same company, which was wrecked in the Red sea, 


owing to the negligence of her master and crew. Ju- 
lien v. Oriental Co., imperfectly stated in 3 Moore P. C. 
(N. S.) 282, note, and fully reported in 75 Journal du 
Palais, 225 (1864). 

The case of Lloyd v. Guibert, 6 Best & S. 100; L. R., 
1 Q. B. Div. 115, decided in the Queen’s Bench before, 
and in the Exchequer Chamber after, the decision in 
the Privy Council, just referred to, presented this pe- 
culiar state of facts: A French ship owned by 
Frenchmen was chartered by the master, in pursu- 
ance of his general authority as such, in a Danish 
West India island, to a British subject, who knew her 
to be French, for a voyage from St. Mare, in Hayti, 
to Havre, London or Liverpool, at the charterer’s op- 
tion, and he shipped a cargo from St. Mare to Liver- 
pool. On the voyage the ship sustained damage from 
a storm, which compelled her to put into a Portu- 
guese port. There the master lawfully borrowed 
money on bottomry, and repaired the ship, and she 
carried her cargo safe to Liverpool. The bondholder 
proceeded in an English court of admiralty against 
the ship, freight and cargo, which being insufficient to 
satisfy the bond, he brought an action at law to re- 
cover the deficiency against the owners of the ship; 
and they abandoned the ship and freight in such man- 
ner as by the French law absolved them from liabil- 
ity. It was held that the French law governed the 
case, and therefore the plaintiff could not recover. It 
thus appears that in that case the question of the in- 
tent of the parties wascomplicated with that of the 
lawful authority of the master; and the decision in 
the Queen’s Bench was put wholly upon the ground 
that the extent of his authority to bind the ship, the 
freight or the owners was limited by the law of the 
home port of the ship, of which her flag was sufficient 
notice. 6 Best & 8S. 100. That decision was in accord- 
ance with an earlier one of Mr. Justice Story, in Pope 
v. Nickerson, 3 Story, 465, as well as with later ones in 
the Privy Council, on appeal from the High Court of 
Admiralty, in which the validity of a bottomry bond 
has been determined by the law prevailing at the home 
port of the ship, and not by the law of the port where 
the bond was given. The Karnac, L. R., 2 P. C. 505, 
512; The Getano, L. R., 7 Prob. Div. 187. See also 
The Woodland, 7 Ben. 110,118; 14 Blatchf. 499, 503, 
and 104 U.S. 180. 

The judgment in the Exchequer Chamber in Lloyd 
v. Guibert was put upon somewhat broader ground. 
Mr. Justice Willes, in delivering that judgment, said: 
‘*It is generally agreed that the law of the place 
where the contract is made is prima fucie that which 
the parties intended, or ought to be presumed to have 
adopted, as the footing upon which they dealt, and 
that such law ought therefore to prevail in the ab- 
sence of circumstances indicating a different inten- 
tion, as for instance, that the contract is to be entirely 
performed elsewhere, or that the subject-matter is im- 
movable property situated in another country, and so 
forth; which latter, though sometimes treated as dis- 
tinct rules, appear more properly to be classed as ex- 
ceptions to the more general one, by reason of the cir- 
cumstances indicating an intention to be bound by a 
law different from that of the place where the con- 
tract is made; which intention is inferred from the 
subject-matter and from the surrounding circum- 
stances, so far as they are relevant to construe and de- 
termine the character of the contract.’’ L. R.,1Q. B. 
Div. 122, 123; 6 Best & S. 1388. 

It was accordingly held, conformably to the judg- 
ment in Navigation Co. v. Shand, above cited, that the 
law of England, as the lawof the place of final per- 
formance or port of discharge, did not govern the case, 
because it was ‘‘ manifest that what wasto be done at 
Liverpool was but a small portion of the entire service 
to be rendered, and that the character of the contract 
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cannot be determined thereby,” although as to the 
mode of delivery the usages of Liverpool would govern. 
L. R.,1Q. B. Div. 125, 126; 6 Best & S. 137. It was 
then observed that the law of Portugal, in force where 
the bottomry bond was given, could not affect the 
case; that the law of Hayti had not been mentioned 
or relied upon in argument; and that ‘* in favor of the 
law of Denmark, there is the cardinal fact that the 
contract was made in Danish territory, and further 
that the first act done toward performance was weigh- 
ing anchorin a Danish port;” and it was finally, upon 
a view of all the circumstances of the case, decided that 
the law of France, to which the ship and her owners 
belonged, must govern the question at issue. The de- 
cision was, in substance, that the presumption that 
the contract should ve governed by the law of Den- 
mark, in force where it was made, was not overcome 
in favor of the law of England by the fact that the 
voyage was to an English port and the charterer an 
Englishman, nor in favor of the law of Portugal by 
the fact that the bottomry bond was given in a Portu- 
guese port; but that the ordinary presumption was 
overcome. by the consideration that French owners 
and an English charterer, making a charter-party in 
the French language of a French ship, in a port where 
both were foreigners, to be performed partly there by 
weighing anchor for the port of loading (a place where 
both parties would also be foreigners), partly at that 
port by taking the cargo on board, principally on the 
high seas, and partly by final delivery in the port of 
discharge, must have intended to look to the law of 
France as governing the question of the liability of 
the owner beyond the value of the ship and freight. 
In two later cases, in each of which the judgment of 
the Queen’s Bench Division was affirmed by the Court 
of Appeal, the law of the place where the contract was 
made was held to govern, notwithstanding some of the 
facts strongly pointed toward the application of an- 
other law—in the one case, to the law of the ship’s 
flag; and in the other to the law of the port where 
that part of the contract was to be performed, for the 
non-performance of which the suit was brought. In 
the first case a bill of lading, issued in England, in the 
English language, to an English subject, by a company 
described therein as an English company, and in fact 
registered both in England and in Holland, for goods 
shipped at Singapore, an English port, to be carried 
to a port in Java, a Dutch possession, in a vessel with 
a Dutch name, registered in Holland, commanded by 
a Dutch master, and carrying the Dutch flag, in order 
to obtain the privilege of trading with Java, was held 
to be governed by the law of England, and not by that 
of Holland, in determining the validity and construc- 
tion of a clause exempting the company from liability 
for negligence of master and crew; and Lords Jus- 
tices Brett and Lindley both considered it immaterial 
woether the ship was regarded as English or Dutch. 
Bank v. Navigation Co., L. R., 9 Q. B. Div. 118, and 
L. R., 10 Q. B. Div. 521, 529, 536, 540, 544. As Lord Jus- 
tice Lindley observed: ‘** This conclusion is notat allat 
variance with Lloyd v. Guibert, but rather in accord- 
ance withit. It istrue that in that case the law of 
the flag prevailed; but the intention of the parties 
was admitted to be the crucial test, and the law of the 
ship’s flag was considered as the law intended by the 
parties to govern their contract, as there really was no 
other law which they could reasonably be supposed to 
have contemplated. The plaintiff there was English; 
the defendant French; the lex loci contractus was Dan- 
ish; the ship was French; her master was French; 
and the contract was in the French language. The 
voyage was from Hayti to Liverpool. The facts here 
are entirely different, and so is the inference to be de- 
duced from them. The lex loci contractus was here 
English, and ought to prevail unless there is some 





good ground to the contrary. So far from there being 
such ground, the inference is very strong that the par- 
ties really intended to contract with reference to Eng- 
lish law.”’ L. R.,10Q. B. Div. 540. 

In the remaining English case a contract made in 
London between two English mercantile houses, by 
which one agreed to sell to the other 20,000 tons of Al- 
gerian esparto, to be shipped by a French company at 
an Algerian port on board vessels furnished by the 
purchasers at London, and to be paid for by them in 
London on arrival, was held to bean English contract, 
governed by English law, notwithstanding that the 
shipment of the goods in Algiers had been prevented 
by vis major, which by the law of France in force 
there, excused the seller from performing the con- 
tract. Jacobs v. Credit Lyonnais, L. R., 12 Q. B. Div. 
589. That result was reached by applying the general 
rule expressed by Denman, J., in these words: ‘*‘ The 
general rule is that where acontract is made in Eng- 
land between merchants currying on business here, as 
this is, but to be performed elsewhere, the construc- 
tion of the contract and all its incidents are to be gov- 
erned by the law of the country where the contract is 
made, unless there is something to show that the in- 
tention of the parties was that the law of the country 
where the contract is to be performed should prevail,’’ 
and summed up by the Court of Appeal, consisting of 
Brett, M. R., and Bowen, L. J., as follows: ‘‘The 
broad rule is that the law of a country where a con- 
tract is made presumably governs the nature, the obli- 
gation and the interpretation of it, unless, the con- 
trary appears to be the express intention of ‘the par- 
ties.” L. R., 12 Q. B. Div. 596, 597, 600. 

This court has not heretofore had occasion to con- 
sider by what law contracts like those now before us 
should be expounded. But it has often affirmed and 
acted on the general rule, that contracts are to be gov- 
erned, as to their nature, their validity and their in- 
terpretation, by the law of the place where they were 
made, unless the contracting parties clearly appear to 
have had some other law in view. Cow v. United States, 
6 Pet. 172; Scudder v. Bank, 91U. 8. 406; Pritchard v. 
Norton, 106 id. 124: Lamar vy. Micou, 114 id. 218; Watts 
v. Camors, 115 id. 353, 362. 

The opinion in Watts v. Camors, just cited, may re- 
quire a word or two of explanation. It was there con- 
tested whether, in a charter-party made at New Or- 
leans between an English owner and an American 
charterer of an English ship, fora voyage from New 
Orleans to a port on the continent of Europe, a clause 
regulating the amount payable in case of any breach 
of the contract was to be considered as liquidating the 
damages, or asa penalty only. Such was the question 
of which the court suid that if it depended upon the in- 
tent of the parties, and consequently upon the law 
which they must be presumed to have had in view, 
they ‘‘must be presumed to look to the general mari- 
time law of the two countries, and not to the local law 
of the State in which the contract is signed.’’ The 
choice there was not between the American law and 
the English law, but between the statutes and decis- 
ions of the State of Louisiana and arule of the mari- 
time law common to the United States and England. 

Some reliance was placed by the appellant upon the 
following observations of Mr. Justice Story, sitting in 
the Circuit Court: ‘‘If a contract is to be performed 
partly in one country and partly in another country, 
it admits of a double aspect, nay, it has a double ope- 
ration, and is, asto the particular parts, to be inter- 
preted distinctively; that is, according to the laws of 
the country where the particular parts are to be per- 
formed or executed. This would be clearly seen in the 
case of a bill of lading of goods deliverable in portions 
or parts at ports in different countries. Indeed in 
cases of contracts of affreightment and shipment, it 
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must often happen that the contract looks to different 
portions of it to be performed in different 
countries; some portions at the home port, some at 
the foreign port and some at the return port.’ ‘The 
goods here were deliverable in Philadelphia; and what 
would be an effectual delivery thereof, in the sense of 
the law (which is sometimes a nice question), would, 
beyond question, be settled by the law of Penn- 
sylvania. But to what extent the owners of the 
schooner are liable to the shippers for the non-fulfill- 
ment of acontract of shipment of the master-—whether 
they incur an absolute or a limited liability—must de- 
pend upon the nature and extent of the authority 
which the owners gave him, and this is to be measured 
by the law of Massachusetts,’’ where the ship and her 
owner belonged. Pope v. Nickerson, 3 Story, 465, 484, 
485. Butin that case the Jast point stated was the 
only one in judgment; and the previous remarks evi- 
dently had regard to such distinct obligations included 
in the contract of affreightment as are to be performed 
in a particalar port—for instance, what would be an 
actual} delivery, so as to terminate the Jiability of the 
carrier, which in the absence of express stipulation on 
that subject, is ordinarily governed by the law or usage 
of the port of discharge. Robertson v. Jackson, 2 C. B. 
412; Lloyd v. Guibert, L. R.,1Q. B. Div. 115, 126; 6 
Best & S. 100, 137. 

In Morgan v. Railroad Co., 2 Woods, 244, a contract 
made in New York by a person residing there, with a 
railroad corporation having its principal office there, 
but deriving its powers from the laws of other States, 
for the conveyance of interests in railroads and steam- 
boat lines, the delivery of property, and the building 
of a railroad in those States, and which therefore 
might be performed partly in New York, and must be 
performed partly in the other States, was held by Mr. 
Justice Bradley, so far as concerned the right of one 
party to have the contract rescinded on account of 
non-performance by the other party, to be governed 
by the law of New York, and not by either of the di- 
verse laws of the other States in which parts of the 
contract were to be performed. 

In Hale v. Navigation Co., 15 Conn. 538, 546, goods 
were shipped at New York for Providence, in Rhode 
Island, or Boston, in Massachusetts, on a steamboat 
employed inthe business of transportation between 
New York and Providence; and an exemption, 
claimed by the carrier undera public notice, was dis- 
allowed by the Supreme Court of Connecticut, because 
by the then law of New York the liability of a com- 
mon carrier could not be limited by such a notice. 
Chief Justice Williams, delivering judgment, said: 
‘The question is, by what law is this contract to be 
governed? The rule upon that subject is well settled, 
and has been often recognized by this court, that con- 
tracts are to be construed according to the laws of the 
State where made, unless it is presumed from their 
tenor that they were eutered into with a view to the 
laws of some other State. There is nothing in 
_this case, either from the location of the parties or the 
nature of the contract, which shows that they could 
have had any other law in view thanthat of the place 
where it was made. Indeed as the goods were shipped 
to be transported to Boston or Providence, there 
would be the most entire uncertainty what was to be 
the law ofthecase if any other rule was to prevail. 
We have therefore no doubt that the law of New 
York as to the duties and obligations of common car- 
riers is to be the law of the case.” 

In Dyke v. Railway Co., 45 N. Y. 118, 117, a passen- 
ger travelling upon a ticket by whicha railroad corpo- 
ration, established in New York, and whose road ex- 
tended from one place to another in that State, passing 
through the States of Pennsylvania and New Jersey by 
their permission, agreed to carry him from one to an- 





other place in New York, was injured .in Pennsylva- 
nia, by the law of which the damages in actions against 
railroads for personal injury were limited to $3,000. 
The Court of Appeals of New York held that the law 
of Pennsylvania had noapplication to the case; and 
Mr. Justice Allen, delivering the opinion, referred to 
the case of Navigation Co. v. Shand, before cited, as 
analogous in principle, and said: ‘‘The contract was 
single, and the performance one continuous act. The 
defendant did not undertake for one specific act, in 
part performance, in cne State, and another specific 
and distinct act in another of the States named, as to 
which the parties could be presumed to have had in 
view the laws and usages of distinct places. Whatever 
was done in Pennsylvania was a part of the single act 
of transportation from Attica or Waverly, in the State 
of New York, to the city of New York, and in per- 
formance of an obligation assumed and undertaken in 
this State, and which was indivisible. The obligation 
was created here, and by force of the laws of this 
State, and force and effect must be given to it in con- 
formity to the laws of New York. The performance 
was to commence in New York, and to be fully com- 
pleted in the same State, but liable to breach, partial 
or entire, in the States of Pennsylvania and New Jer- 
sey, through which the road of the defendant passed ; 
but whether the contract was broken, and if broken, 
the consequences of the breach, should be determined 
by the laws of this State. It cannot be assumed that 
the parties intended to subject the contract to the laws 
of the othér States or that their rights and liabilities 
should be qualified or varied by any diversities that 
might exist between the laws of those States and the 
lex loct contractus.” 

In McDaniel v. Railway Co., 24 Iowa, 412, 417, cattle 
transported by a railroad company from a place in 
Iowa to a place in Illinois, under a special contract 
made in Iowa, containing a stipulation that the com- 
pany should be exempt from liability for any damage, 
unless resulting from collision or derailing of trains, 
were injured in [llinois by the negligence of the com- 
pany’s servants; and the Supreme Court of Iowa, 
Chief Justice Dillon presiding, held the case to be gov- 
erned by the law of Iowa, which permitted no common 
carrier to exempt himself from the liability which 
would exist in the absence of contract. The court 
said: “The contract being entire and indivisible, 
made in Iowa, and to be partly performed here, it 
must, as to its validity, nature, obligation and inter- 
pretation, be governed by ourlaw. And by our law, 
so faras it seeks to change the common law, it is 
wholly nugatory and inoperative. The rights of the 
parties then are to be determined under the common 
law, the same as if no such contract had been made.”’ 

So in Pennsylwania Co. v. Fairchild, 69 01. 260,where 
a railroad company received in Indiana goods con- 
signed to Leavenworth, in Kansas, and carried them 
to Chicago, in Illinois, and there delivered them toan- 
other railroad company, in whose custody they were 
destroyed by fire, the Supreme Court of Illinois held 
that the case must be governed by the law of Indiana, 
by which the first company was noi liable for the loss 
of the goods after they had passed into the custody of 
the next carrier in the line of transit. 

The other cases in the courts of the several States 
cited at the bar afford no certain or satisfactory 
guide. 'T'wo cases, held not to be governed by a stat- 
ute of Pennsylvania, providing that no railroad corpo- 
ration should be liable fora loss of passenger’s bag- 
gage beyond $300, unlessthe excess in value was dis- 
closed and paid for, were decided (whether rightly or - 
not we need not consider), without much reference to 
authority, and upon their peculiar circumstanees—the 
one case on the ground that a contract by a New Jer- 
sey corporation to carry a passenger and his baggage 
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from a wharf in Philadelphia across the Delaware 
river, in which the States of Pennsylvania anid New 
Jersey had equal rights of navigation and passage, and 
thence through the State of New Jersey to Atlantic 
City, wasa contract to be performed in New Jersey 
and governed by the law of that State (Brown v. FRail- 
road Co., 83 Penn. St. 316); and the other case, on the 
ground that the baggage received at a town in Penn- 
sylvania, to be carried to New York city, having been 
lost after its arrival by negligence on the part of the 
railroad company, the contract, so far as concerned 
the delivery, was to be governed by the law of New 
York. Curtis v. Railroad Co., 74 N. Y. 116. 

The suggestion in Barter v. Wheeler, 49 N. H. 9, 29, 
that the question whether the liability of a railroad 
corporation for goods transported through parts of 
two States was that of acommon carrier or of a for- 
warder only, should be governed by the law of the 
State in which the loss happened, was not necessary 
to the decision, and appears to be based on a strained 
inference from the observations of Mr. Justice Story 
in Pope v. Nickerson, above cited. Inalater case the 
Supreme Court of New Hampshire reserved any ex- 
pression of opinion upon a like question. Gray v. 
Jackson, 51 N. H. 9, 39. 

This review of the principal cases demonstrates that 
according to the great preponderance, if not the uni- 
form concurrence, of authority, the general rule that 
the nature, the obligation and the interpretation of 
a contract are to be governed by the law of the place 
where it is made, unless the parties at the time of 
making it have some other law in view, requires a 
contract of affreightment, made in one country be- 
tween citizens or residents thereof, and the perform- 
ance of which begins there, to be governed by the law 
of that country, unless the parties, when entering into 
the contract, clearly manifest a mutual intention that 


it shall be governed by the law of some other country. — 


There does not appear to us to be any thing in either of 
the bills of lading in the present case tending to show 
that the contracting parties looked to the law of Eng- 
land, or to any other law than that of the place where 
the contract was made. The bill of lading for the bacon 
and hams was made and dated at New York, and 
signed by the ship's agent there. It acknowledges that 
the goods have been shipped ‘‘in and upon the steam- 
ship called ‘ Montana,’ now lying inthe port of New 
York, and bound forthe port of Liverpool,’’ and are 
to be delivered at Liverpool. It contains no indica- 
tion that the owners of the steamship are English, or 
that their principal place of business is in England, 
rather than in this country. On the contrary, the only 
description of the line of steamships, or of the place of 
business of their owners, is in a memorandum in the 
margin, as follows: ‘‘Guion Line. United States 
Mail Steamers. New York: 29 Broadway. Liver- 
pool: 11 Rumford St.”” No distinction is made be- 
tween the places of business at New York and at Liv- 
erpool except that the former is named first. The res- 
ervation of liberty, in case of an interruption of the 
voyage, “to tranship the goods by any other steamer,”’ 
would permit transshipment into a vessel of any other 
line, English or American. And general average is to 
be computed, not by any local law or usage, but ‘‘ ac- 
cording to York-Antwerp rules,’’ which are the rules 
drawn up in 1864 at York, in England, and adopted in 
1877 at Antwerp,in Belgium, at international confer- 
ences of representatives of the more important mer- 
cantile associations of the United States as well as of 
the maritime countries of Kurope. Lown Av. (3d ed.), 
app. Q. 

The contract being made at New York, the ship- 
owner having a place of business there, and the ship- 
per being an American, both parties must be pre- 
sumed to have submitted themselves to the law there 


prevailing, and to have agreed to its action upon their 
contract. The contract is a single one, and its princi- 
pal object, the transportation of the goods, is one con- 
tinuous act, to begin in the port of New York, to be 
chiefly performed on the high seas, and to end at the 
port of Liverpool. The facts that the goods are to be 
delivered at Liverpool, and the faith and primage 
therefore payable there in sterling currency, do not 
make the contract an English contract, or refer to the 
English law the question of the liability of the carrier 
for the negligence of the master and crew in the 
course of the voyage. Nuvigation Co. v. Shand, Lloyd 
v. Guibert and Bank vy. Navigation Co., before cited. 

There is even less ground for holding the three bills 
of lading of the cotton to be English contracts. Each 
of them is made and dated at Nashville, an inland 
city, and isa through bill of lading, over the Louis- 
ville & Nashville Railroad and its connections, and by 
the Williams and Guion Steamship Company, from 
Nashville to Liverpool; and the whole freight from 
Nashville to Liverpool is to be ‘‘at the rate of fifty- 
four pence sterling per 100 Tbs. gross weight.” It is 
stipulated that the liability of the Louisville & Nash- 
ville Railroad and its connections as common carriers 
‘‘terminates on delivery of the property to the steam- 
ship company at New York, when the liability of the 
steamship commences, and not before;” and that 
“the property shall be transported from the port of 
New York to the port of Liverpool by the said steam- 
ship company, with liberty to ship by any other steam- 
ship or steamship line.’’?’ Andin the margin is this 
significant reference to a provision of the statutes of 
the United States applicable to the ocean transporta- 
tion only: ‘‘Attention of shippers is called to the act 
of Congress of 1851: ‘Any person or persons shipping 
oil of vitriol, unslacked lime, inflammable matches [or], 
gunpowder, in aship or vessel taking cargo for divers 
persons on freight, without delivering at the time of 
shipment a note in writing, expressing the nature and 
character of such merchandise, to the master, mate or 
officer or person in charge of the loading of the ship or 
vessel, shall forfeit to the United States one thousand 
dollars.’’’ Act March 3, 1851, chap. 43, § 7, 9 Stat. 636; 
Rev. Stat., $4288. It was argued that as each bill of 
lading drawn upand signed by the carrier and as- 
sented to by the shipper, contained a stipulation that 
the carrier should not be liable for losses by perils of 
the sea arising from the negligence of its servants, 
both parties must be presumed to have intended to be 
bound by that stipulation, and must therefore, the 
stipulation being void by our law and valid by the law 
of England, have intended that their contract should 
be governed by the English law; and one passage in 
the judgmentin Navigation Co. vy. Shand gives some 
color to the argument. 38 Moore P..C.(N. 8.) 291. But 
the facts of the two cases are quite different in this re- 
spect. In that case effect was given to the law of Eng- 
land, where the contract was made, and both parties 
were English, and must be held to have known the 
law of their own country. In this case the contract 
was made in this country, betweeen parties one resid- 
ing and the other doing business here; and the law of 
Kngland is a foreign law, which the American shipper 
is not presumed to know. Both parties, or either of 
them, may have supposed the stipulation to be valid: 
or both or either may have known that by our law, as 
declared by this court, it was void. In either aspect 
there is no ground for inferring that the shipper at least 
had any intention, for the purpose of securing its val- 
idity, to be governed by a foreign law, which he is not 
shown, and cannot be presumed to have had any 
knowledge of. 

Our conclusion on the principal question in the case 
may be summed up thus: Each of the bills of lading is 
aun American, and notan English, contract, and so far 
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as concerns the obligation to carry the goods in safety 
isto be governed by the American law, and not by the 
law, municipal or maritime, of any other country. By 
our law, as declared by this court, the stipulation by 
which the appellant undertook to exempt itself from 
liability for the negligence of its servants is contrary 
to public policy, and therefore void; and the loss of 
the goods was a breach of the contract, for which the 
shipper might maintain a suit against the car- 
rier. This being so, the fact that the place where 
the vessel went ashore, in consequence of the negli- 
gence of the master and officers in the prosecution of 
the voyage, was upon the coast of Great Britain, is 
quite immaterial. This conclusion is in accordance 
with the decision of Judge Brown in the District 
Court of the United States for the Southern District 
of New York, in The Brantford City, 29 Fed. Rep. 378, 
which appears to us to proceed upon more satisfactory 
grounds than the opposing decision of Mr. Justice 
Chitty, sitting alone in the Chancery Division, made 
since this case was argued, and so far as we are in- 
formed, not reported in the law reports, nor affirmed 
or considered by any of the higher courts of Great 
Britain. In re Steamship Co., 58 L. 'T’. (N. 8.) 377. 

The result of these considerations is that the decree 
of the Circuit Court is in all respects correct, and must 
be affirmed. 

FULLER, C. J., and LAMAR, J., were not members of 
the court when this case was argued, and took no part 
in its decision. 
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AGENCY—EVIDENCE OF.—The defendant took an as- 
signment of an interest in a certain claim for the en- 
forcement of which legal proceedings has béen insti- 
tuted ; and one to whom the assignment was deliv- 
ered, and who claimed to be the agent of the defend- 
ant, promised that the assignee should pay the plain- 
‘tiff for services which he had rendered in such pro- 
ceedings. Held, where it appeared that in the course 
of a subsequent conversation between the assignor 
and the defendant, in which the promise of the alleged 
agent was spoken of, that while the defendant denied 
any knowledge of such promise, he did not deny the 
existence of the agency, there was evidence to sustain 
a finding that the alleged agent had authority to make 
the promise in question. March 5, 1889. Warburton 
v. Camp. Opinion per Curiam. 


APPEAL—MOTION TO TRANSFER FROM SECOND DTI- 
VISION —lt is not asufficient reason for moving a case 
from the Court of Appeals, Second Division, into this 
court that one,or even two, of the judges of that court 
are disqualified from sitting upon the argument of the 
case there. March 12, 1889. Atkinson v. Rochester 
Printing Co. Opinion per Curiam. 


COVENANTS—WARRANTY — PLEADING — PROOF.—(1) 
An assignee in bankrupt proceedings, to whom the 
wife of the bankrupt had conveyed a piece of land 
conditionally, executed a deed of such land to the 
plaintiff, which recited the various proceedings in 
bankruptcy leading to the appointment of the grantor 
as assignee; the efforts of the latter to assail by suit 
the title of the wife to the land in question; its con- 
veyance to the grantor as assignee in consideration of 
the discontinuance of such suit,and other good and 
valid considerations expressed in the deed; and de- 
scribed the place 2nd time of the record of the deed 
from the wife. Held, thatsuch recital simply showed 
the official action of the grantor, and did not amount 
to a covenant that the grantor was either the owner of 
the premises or had any special interest therein. As 
the sole object of the deed was to convey such title as 
the assignee in bankruptcy had acquired there is no 


reason to suppose the recitals were intended to be 
more than a narrative leading up to that title. There 
is no rule of construction which will enable a court to 
regard it as equivalent to a covenant that the circum- 
stances narrated were true, or permit an action as for 
a breach, if the narration should prove to be false. *‘A 
recital is the setting down or report of something done 
before.’ Shep. Touch., chap. 5, ‘‘ Exposition of 
Deeds,’’ p. 76, § 3. In Bath and Mountague’s Case, Ch. 
Cas. pt. 3, p. 101, Chief Justice Holt says: ‘‘ The recit- 
ing part of a deed is not at all a necessary part, either 
in law or equity. It may be made use of to explain a 
doubt of the intention and meaning of the parties, but 
it hath no effect or operation.’ I have examined the 
cases referred to by the learned counsel for the re- 
spondent, and so far as they relate to recitals in a deed 
disposing of real estate, find nothing to alter the con- 
struction required by the authorities I have cited, 
nor do I find anywhere that the recital by itself has 
been held to amount to acovenant. In one of those 
referred to by the respondent (Peck v. Hensley, 20 
Tex. 673) there was a recital of the chain of title, fol- 
lowed by acovenant ‘‘to warrant and defend’’ the 
grantor’s title, etc., and the court held that the inten- 
tion manifested by the context was to covenant that 
they had the right to couvey the land. There was no 
covenant in the case before us, nor is there any thing 
to indicate that one was within the intention of the 
parties. Ifit should even be conceded that the grantor 
would be estopped by the recital, it would by no means 
follow that he would be bound by its averments as a 
covenant, either express or implied. The opposite 
doctrine has been justly characterized as a dangervous 
one (Rawle Cov. [5th ed.] 280), and as one likely to en- 
trap parties ‘‘ into covenants which they never thought 
of, and to which they were never asked to yield their 
assent.’? Whitehill v. Gotwalt, 3 Pen. & W. 313-324. 
It would be strange indeed if such implication should 
be allowed where, as in the case at bar, the grantor’s 
covenant was asked for, but refused. The recital in 
fact shows the official action of the grantor, and has 
no other object or purpose whatsoever. (2) Subsequent 
to the conveyance to plaintiff the wife of the bankrupt 
reclaimed the land by suit, and the plaintiff presented 
her claim to the executors of the assignee for the 
money which she had paid as the purchase-price of the 
land, asserting that the assignee had represented to 
her that he had the power and right to convey the 
land, although he knew all the facts as to his want of 
authority; and on bringing action for the purchase- 
money the plaintiff alleged that the assignee had ex- 
pressly agreed to indemnify her against any title to 
the land which might by established by the said wife. 
Held, that evidence was not admissible that the as- 
signee had told the plaintiff that he would hold the 
purchase-money, for the benefit of the parties who 
should be entitled to it, until the claim of the wife 
was settled. March 5, 1889. Clurk v. Post. Opinion 
by Danforth, J. 


DEED—DESCRIPTION—LAND ON LAKE SHORE—CER- 
TIORARI—TO COMMISSIONERS OF LAND-OFFICE.— (1) 
The description in a deed was as follows: ‘‘ Part of lot 
20, in the village of Charlotte, * * * beginning in 
the west line of a private street or avenue, 30 feet 
wide, extending from Beach avenue parallel with and 
250 feet easterly from the west line of said lot 20, at a 
point 73 feet northerly fromthe north line of Beach 
avenue; thence northerly along said street 210 feet to 
the bexuch of Lake Ontario; thence westerly at right 
angles 100 feet * * * to landsof J. D. Husband 
and others; * * * thence southerly at right angles 
#10 feet along said Husband’s land; thence easterly at_ 
right angles 100 feet to place of beginning--together 
with the use and privilege of the beach at the end of 
said street, and for a distance of 100 feet westerly 
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therefrom, in common with the owners of lots on said 
private street,’ etc. Held, that no part of the beach 
passed by the deed beyond the rectangle described in 
the metes and bounds. Weare referred by the learned 
attorney-general to authorities holding that ordinarily 
a grant of Jands under the name of a beach, or a boun- 
dary of lands upon, by or along a beach would be held 
synonymous with the words ‘“‘shore”’ or ‘‘strand,”’ 
and as having reference to and including only the 
lands washed by the sea between high-water and low- 
water mark. Trustees, etc., v. Kirk, 68 N. Y. 459. 
Such undoubtedly would be the general interpreta- 
tion of similar words if there were nothing in the deed 
showing an intention to the contrary; but this rule of 
construction would necessarily give way, under all au- 
thorities, to any clearly-expressed intention to a con- 
trary effect contained in the deed. Here the words 
themselves are equivocal, as they purport to convey 
the line at one point ‘‘ to the beach,” and according to 
general understanding such words would not in- 
clude any part of the lands referred to as the terminal 
point. Their literal signification is satisfied by a line 
which touches the beach at a single point; but even 
this might be overcome if other language in the deed 
showed an intention to give the grantees title in the 
beach or a water front on the lake. Bedlow v. Dock 
Co., 19 N. E. Rep. 800 (decided in Court of Appeals, 
January, 1889). The contrary of such an intention is, 
we think, clearly and unequivocally expressed in the 
deed. Not only is the north line described to be a 
straight line, not following the natural sinuosities of a 
shore or water front, but runs to a fixed point in the 
line of Husband’s land, forming a mathematical par- 
allelogram, plainly opposed to the theory of a diver- 
sion to accommodate the irregularities of a varying 
line. Higinbotham v. Stoddard, 72 N. Y. 94; People 
v. Colgate, 67 id. 512. <A circumstance however which 
is quite decisive upon this point is the clause convey- 
ing an easement only in the land beyond the expressed 
line to the grantees therein, thus implying the exist- 
ence of land between the land granted and the lake to 
which the grantor claimed title, and in which he as- 
sumned the right to grant an easement. Mather vy. 
Chapman, 40 Conn. 400. (2) The commissioners of the 
land office are by 1 New York Revised Statutes 
(7th ed.), 573 ef seq. authorized to make grants of land 
under the waters of navigable rivers and lakes to the 
proprietors of the adjacent uplands; but they are ex- 
pressly prohibited from making such grants to other 
persons, and such grants, if made, are declared to be 
void. The commissioners are given authority to com- 
pel the attendance of witnesses in applications pend- 
ing before them. Held, that under section 2140 of the 

Jode of Civil Procedure, giving the Supreme Court 
power to review by certiorari “the determination of a 
body or officer’’ in cases inter alia, in which the ques-- 
tion arises (subd. 3) ‘‘ whether in making the deter- 
mination any rule of law affecting the rights of the 
parties thereto has been violated to the prejudice of 
the relator,” certiorari will issue to review the pro- 
ceedings of the commissioners where they have 
awarded a grant of land under water to a person not 
entitled thereto, a proper construction of his deed 
showing that he does not own the adjacent upland. 
March 5, 1889. People, ex rel. Burnham, v. Jones, 
Commissioners of Land Office. Opinion by Ruger, 
OMA F 


MASTER AND SERVANT — FELLOW-SERVANTS — CON- 
TRIBUTORY NEGLIGENCE.—(1) In an action to recover 
damages for killing plaintiff's intestate through the 
negligence of defendant’s servants, it appeared that 
intestate was a servant of another railroud com- 
pany, and while at work in their pit as an ash-man 
was run over by an engine of defendant company, 
which bad permission from the other company to use 


the track. Held, that intestate and defendant’s engi- 
neer and fireman were not fellow-servants so as to re- 
lieve defendant from liability for their negligence. 
Neither was responsible to the master of the other for 
the manner of performance. There was no common 
master, and although having regard to the place of 
service, they were neighbors, they were not co- 
servants. Each therefore is entitled to protection 
against the negligence of the other. Smith v. Rail- 
road Co., 19N. Y. 128; Svenson v. Steamship Co., 57 
id. 108. (2) Plaintiff’s right to recover was not de- 
feated by the fact that the intestate rejected the advice 
of his physician, and refused to submit his leg to ampu- 
tation; the physician testifying that such an opera- 
tion would merely ‘‘have improved the chances’’ of 
recovery. Buthe also said that within his own expe- 
rience there had been cases where under advice, and 
inthe face of such objection, amputation had been 
omitted and the limb saved. It appears therefore that 
surgery is not an exact science, and even in its present 
advanced stage there is defective anatomy and hasty 
conclusions. It certainly cannot be said as matter 
of law that a patient may not, without imputation of 
negligence, trust to natural results, without the com- 
plications of scientific experiments. But this question 
was also properly submitted to the jury, and answered 
by their verdict in favor of the plaintiff. March 5, 
1889. Sullivanfv. Tioga R. Co. Opinion by Dan- 
forth, J. 


TAXATION—POWER TO SELL LANDS OF RESIDENT 
OWNER.—The sale of lands of a resident owner for un- 
paid taxes, not having been provided for by prior leg- 
islation, was not authorized in the county of Kings, 
under chapter 154, section 6, Laws of New York of 
1841, which provides that whenever any tax shall re- 
main unpaid in Kings county on the final return of 


‘the collectors, etc., interest shall become chargeable 


thereon ata certain rate, and also on the amount of 
the percentage which may have accrued thereon; and 
that it shall be lawful to enforce the payment of such 
tax, with the increase of such percentage and interest, 
on thesale of lands for non-payment of taxes in the 
manner now provided by law. March 5, 1889. Ben- 
nett v. Peck. Opinion by Finch, J. 


TRUSTS—IMPLIED — EVIDENCE — DECLARATIONS IN 
INTEREST.—(1) Plaintiffs sued to recover certain bonds 
and notes alleged to be the property of their testator. 
It appeared that defendant, testator’s niece, had sev- 
eral years before, when a young girl, come to America 
with testator, her father giving testator a sum of 
money (the amount not being shown) as defendant’s 
share of his estate. Securities were taken by testator, 
payable to defendant, but without her knowledge for 
money loaned by him. Several conversations were 
proved in which testator told the borrowers of the 
money and others that it was defendant’s; that he 
was lending her money; that he had given it to her; 
and that he intended it for her, and would give her 
more. Testator obtained a power of attorney from 
defendant, who lived at a distance from him, author- 
izing him to transact her business. The only reason 
alleged to account for his taking the securities in her 
name was to evade taxation. Defendant got posses- 
sion of the securities after testator’s death. The ex- 
ecutors did not include them in their inventory of 
the assets of the estate. Held, in view of the pre- 
sumption of ownership arising from the securities 
being in defendant’s name, and the facts proved, the 
trial court erred in finding that the money represented 
by the securities was testator’s property. In the ab- 
sence of any explanation or contradictory evidence the 
legal title of choses in action must be deemed to be in 
the person to whom they are payable, and by whom 
alone they can be enforced. Sanford v. Sanford, 45 N. Y. 
723; 58 id. 69; Holliday v. Lewis, 14 Hun, 478; Bank 
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v. Hammett, 50 N. Y. 159. This presumption would 
be much strengthened when the securities are found 
in the possession of an agent of the payee, whose pos- 
session would in such case be deemed that of his prin- 
cipal. Rawley v. Brown, 71 N, Y. 85. This is doubt- 
less a presumption which may be overcome by proof; 
but in the absence of proof it requires a finding that 
the defendant was entitled to the possession of the se- 
curities. The act of the testator in procuring a power 
of attorney to manage and control the defendant’s 
property in his possession furnishes a strong presump- 
tion that he was then possessed of such property, and 
is manifestly inconsistent with the idea that he ob- 
tained it for the purpose of transacting his own busi- 
ness for his own benefit. The evidence referred to 
would certainly authorize a finding that the money in- 
vested in the securities taken in the name of the de- 
fendant belonged to her (Trow v. Shannon, 78 N. Y. 
448; Hunter v. Hunter, 19 Barb. 631; Holliday v. 
Lewis, supra; Tucker v. Bradley, 33 Vt. 327), and if 
necessary, that he held such securities in trust for her. 
Day v. Roth, 18 N. Y. 448. (2) A declaration in writ- 
ing by trustee, made long after the money was loaned. 
in defendant’s name, stating that they were taken in 
her name to avoid taxation, is inadmissible on the 
part of plaintiffs, it being merely a statement in testa- 
tor’s favor, tending to invalidate the title of defend- 
ant. Tousley v. Barry, 16 N. Y. 501; Woodruff v. 
Cook, 25 Barb. 505; Brown v. Mailler, 12 N. Y. 118. 
March 12,1889. Lowery v. Erskine. Opinion by Ru- 
ger, C. J. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 





JRIMINAL LAW—MAYHEM—DEPRIVING OF TOOTH.— 
Under the Penal Code of Texas, article 507, making it 
mayhem ‘‘to willfully and maliciously cut off or 
otherwise deprive a person of the hand, arm, finger, 
toe, foot, leg, nose or ear, to put out an eye, or in any 
way to deprive the person of any other member of his 
body,’’ it is mayhem to knock out afronttooth. ‘To 
maim is to willfully and maliciously cat off or other- 
wise deprive a person of the hand, arm, finger, toe, 
foot, leg, nose or ear, to put out an eye, or in any way 
to deprive the person of any other member of his 
body.”’ Pen. Code, art. 507; Wilson Crim. St., § 877. 
“To constitute the offense of maiming, the act must 
be done both willfully and maliciously. A willful act 
is one committed with an evil intent; with legal 
malice, * * * and without legal justification. A 
malicious act is one committed in a state of mind 
which shows a heart regardless of social duty, and 
fatally bent on mischief; a wrongful act intentionally 
done, without legal justification or excuse.’’ Bower’s 
Case, 24 Tex. App. 542. We have seen that to deprive 
one of a front tooth is to maim him, as understood at 
common law. The ‘front tooth’’ is not however used 
in terms in our Code as a ‘‘ member of the body,”’ but 
we think it clear that it comes within the import of 
the word ‘‘ member,” as used in the Code, and in com- 
mon acceptation; and, under the authorities cited 
above, we believe that as to the ‘‘front tooth”’ the 
court may well assume that it is a ‘‘member”’ of the 
body, without submitting the question as a matter of 
fact to the jury. Slattery v. State, 41 Tex. 619, appears 
to hold otherwise. Tex. Ct. App., Dec. 8, 1888. High 
v. State. Opinion by White, P. J. 


MARRIAGE—ANTENUPTIAL DEBTS OF WIFE—LIA- 
BILITY OF HUSBAND.—Under the General Statutes of 
Kentucky, chapter 52, article 2, section 4, declaring 
that the husband shall not be liable for any debt of 
the wife contracted before marriage, except to the 
amount of whatever he may receive from her ,inde- 


pendent of realty, a husband is liable for his wife’s an- 
tenuptial debts to the extent of property received by 
him from her, though such property before and after 
the marriage was exempt from seizure. By the strict 
rule of the common law the husband is liable during 
coverture for all the debts of the wife contracted prior 
to their marriage, although she may come to him en- 
tirely portionless. This rule was not only unjust, but 
inimical to the creation of the marital relation. Our 
Legislature therefore changed it, and made the hus- 
band responsible only to the extent of the value of the 
property received by him. The only reason for and 
the only test of this liability, furnished in the act by 
the law-making power, is the reception of the prop- 
erty; and to it we must look in determining the ex- 
tent of this innovation upon the common law, instead 
of the condition of the wife’s creditor before and after 
her marriage. Prior thereto she was personally liable 
for the debt. Her right to say that the property was 
exempt from seizure for its payment was personal to 
her, arising out of her condition. She might have paid 
it if she had chosen to do so, through means derived 
from this property. She might have pledged it for its 
payment, or, if she had ceased to be a housekeeper, if 
would have been liable. By her marriage however it 
became the property of her husband, and in truth it 
may be properly said that her creditor is prejudiced 
by the change, or at least may be, unless the husband 
can be held liable for its value. The reason for this 
statutory, liability is that his estate has been increased 
to the extent of the value of the wife’s property. This 
much has been added to it; and whether the identical 
property thus received be exempt or not to him as the 
head of the family, yet we see no just or sufficient 
reason why he should not be personally liable to the 
extent of its value. Indeed, a different rule would 
lead to injustice. Here the creditor has attached a 
debt owing to the husband, and claims the right to 
subject enough of it to satisfy his claim created by the 
wife, because the husband received more in value by 
the marriage than the amount of it. Now, suppose A. 
has $10,000 owing to him. He marries B., who at the 
time owes ©. $200, and gets by her property worth 
$500. It becomes absolutely his by the marriage. He sells 
it, and his estate then amounts to $10,500, and all op- 
portunity of payment to C. is gone, unless A. is to-be 
held personally liable. In such a case there is no good 
reason why the husband should not be personally lia- 
ble for this antenuptial debt of his wife. His estate 
has been increased that much, aud more; he has re- 
ceived the property; and that is the ground upon 
which the Legislature, and justly, in our opinion, 
based his personal liability. It should not be made to 
depend upon the amount of property he owns at his 
marriage, nor upon its previous status, but upon its 
value when he obtains it. He is not to be regarded as 
a donee or a purchaser. The common law made him 
liable during the coverture for all of the antenuptial 
debts of the wife, whether he received property by her 
or not, upon the score of duty to discharge all of her 
obligations. He was not liable as a debtor, but as the 
husband. Our Legislature, recognizing the hardship 
of this rule, restricted this liability to the value of 
what he might receive by her. The limitation as to 
the liability was for his benefit, and in conferring it 
the Legislature have seen proper to say, as they had a 
right to do, that he shall be liable to the extent of the 
value of all the property derived from her. The law 
upon marriage vests the title to the wife’s personalty 
in the husband absolutely. The common law made 
him pay all of her debts, if enforced during the mar- 
riage, without regard to what she might bring him; 
and the statute has merely narrowed this liability, 
based upon duty, toa certain limit. In our opinion, 
the language of the statute, the history of the law upon 
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this subject, as well as justice and reason, demand 
this construction. Ky. Ct. App., Jan. 10,1889. Clark 
v. Miller. Opinion by Holt, J.; Pryor, J., dissenting. 
DIVORCE—A LIMONY—FEE IN LAND.—The Gen- 
eral Statutes of Nevada, section 496, providing that in 
certain cases, when a divorce is granted at the in- 
stance of the wife, the court may set apart such por- 
tion of his property for the support of herself and chil- 
dren as shall be deemed just, authorizes the fee in land 
to be taken from the husband, and vested in the wife, 
in a proper case. In Rogers v. Vines, 6 Ired. 293, the 
question was whether under the statute, when slaves 
were assigned to the wife for alimony out of the hus- 
band’s estate, she had the absolute property in them. 
The statute authorized the court to allow her such ali- 
mony as her husband’s circumstances would permit, 





not exceeding one-third of the annual income or profits. 


of his estate or occupation, or to assign to her separate 
use such part of the real and personal estate of the hus- 
band as the court should think fit, not exceeding one- 
third part thereof, as the justice of the case might re- 
quire, which should continue until a reconciliation 
should take place between the parties. The court held 
that the provision that her separate use should con- 
tinue until reconciliation was absolutely inconsistent 
with a power of sale in the wife; because either the 
sale would prevent the revesting of the property in the 
husband upon areconciliation, which would defeat the 
policy of the Legislature, and directly contradict the 
act, or the wife would have the power of defeating her 
sale by returning to her husband, which the Legisla- 
ture could not have intended. The conclusion of the 
court was that the separate enjoyment of specific 
things was given as alimony in lieu of money, and that 
the wife’s right was, by its nature and the terms of the 
statute, limited to the period of separation, and that it 
terminated by the death of either. In Calame v. Cal- 
ame, 25 N. J. Eq. 548, the decision was similar to that 
in Rogers v. Vines. The statute provided that the 
court might make such order touching alimony and 
maintenance of the wife and children by the husband 
as should be fit, reasonable and just. It then pro- 
vided the nanner and means of enforcing payment. 
The court held that the modes appointed to enforce 
payment of the alimony, such as requiring security 
from the husband, and authorizing the sequestration 
of his personal estate, and the rents and profits of his 
real estate, were in opposition to the idea that a part 
of the land itself could be set apart for the wife; and 
from the entire statute it was held that the words 
‘‘alimony ”’ and ‘‘ maintenance ” were used in their es- 
tablished technical sense; that is, money payments of 
the character of an annuity. The two cases last re- 
ferred to are not against our conclusion. The words 
‘‘alimony ”’ and ‘‘maintenance”’ are not used in the 
body of our statute, and there are no similar provis- 
ions indicating such an intention as is shown in the 
North Carolina and New Jersey statutes. In Illinois 
the statute authorizes courts to make such order touch- 
ing alimony and maintenance of the wife, and the care, 
custody and support of the children, as shall be fit, 
reasonable and just; and, when the wife is complain- 
ant, to order the husband to give reasonable security 
for such alimony and maintenance, or to enforce the 
payment of such alimony and maintenance in any 
other manner consistent with the practice of the court. 
And the court may from time to time make such alter- 
ations in the allowance of alimony and maintenance 
as shall appear reasonable and proper. Scates St. 151, 
§6. Yet, under this statute, similar in most respects 
to that of New Jersey, the Supreme Court has held in 
many cases that courts have power to assign, as ali- 
mony, to the wife a part of the real estate of the hus- 
band, but has said at the same time that this should 
not be done except under special circumstances, ren- 


dering such action necessary for the support of the 
wife and children. In Ohio, under a statute allowing 
alimony out of the husband’s real and personal prop- 
erty, ‘‘ which may be allowed in real or personal prop- 
erty,’’ the Supreme Court held that, if allowed in real 
property, it was not error to decree to her the absolute 
title in fee. Broadwell v. Broadwell, 21 Ohio St. 657. 
Without a further examination of authorities, our con- 
clusion is that if, in the proper accomplishment of the 
primary object of the statute—the support of the wife 
and children—it is reasonably necessary to invest the 
wife with the husband’s title to property; if, in other 
words, without an investiture of the title, the object - 
of the statute will be defeated—then the statute per- 
mits such investiture in the wife, as one of the means 
of securing her support. Nev. Sup. Ct., Jan. 5, 1889. 
Powell v. Campbell. Opinion by Leonard, C. J. 


RAILROADS—INJURIES TO PERSONS GN TRACK.—A 
railroad company is liable for injuries to one crossing 
the track, occasioned by sending cars in swift motion, 
with no one at the brakes, upon a switch track where 
persons commonly pass, without objection from the 
compauy, though not a public crossing. Our courts 
have held that a railroad company owes no duty to 
one who makes a highway of a railroad track, and is 
injured by atrain upon it. Railway Co. v. Richards, 
59 Tex. 377. This must however be subject toa higher 
principle, protecting the life and limb even of a vaga- 
bond. ‘‘A high degree of care is necessary on the part 
of arailway company in operating its trains on any 
part of its road.’’ Railroad Co. v. Hewitt, 67 Tex. 479; 
Hughes v. Railway Co., id. 598; Shelby v. Railway Co. 
(Ky.)3 8. W. Rep. 157. In the case of Railway Oo. v. 
Boozer, 8S. W. Rep. 119 (Austin Term, 1888), it was 
held that where a boy ten years of age was killed by a 
train at the crossing of a foot-path, leading from the 
thickly populated part of the city of Dennison to 
houses on the opposite side of the railroad track, it was 
a question for the jury, under the circumstances, to 
determine whether the railway company used that 
care which it should have used to guard persons against 
injury. While the case was an action for the death of 
a boy not of mature years, which fact entered into the 
decision, yet the principle is recognized that at such a 
crossing some outlook was imposed from considera- 
tions of safety to those passing upon it. The extent 
and nature of the use of the way across the track in 
Corsicana in this suit was part of the basis for the ac- 
tion of the jury in passing upon the care which ought 
to have been taken by the company and its employees 
at and before the collision. Ifthe facts were equiva. 
lent to an implied consent to the use, a license may 
have been assumed by the public to exist, from which 
the act of crossing would not be an invasion of any 
right of the railway company, and not a trespass, so 
long, at least, as the work of the employees was not 
obstructed. As men were commonly passing, or likely 
to be passing, those operating the cars would know of 
the danger in turning loose a car or cars without con- 
trol, at speed sufficient to inflict damage. While the 
railway company is entitled to the right of a clear 
track, and ordinarily its employees are not chargeable 
with the duty of looking out for trespassers, vet, when 
the facts show from the common use of a private way 
across the track that it is likely that men may be upon 
it, such fact cannot be ignored by the employees work- 
ing upon and using the track, without being guilty of 
want of proper care for human life and safety. which 
may amount to recklessness, equivalent to willful in- 
jury, if injury should result, and the negligence be 
gross. The same rule is recognized in Byrne v. Rail- 
road Co., 10 N. E. Rep. 539, by Court of Appeals of 
New York. The opinion cites with approval from 
Barry v. Railroad Co., 92 N. Y. 289: ‘‘In that case it 
was held that, where the public for a series of years 
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had been in the habit of crossing the railroad, the ac- 
quiescence of the defendant in the public use amounted 
to a license or permission to all persons to cross at that 
point, and imposed the duty upon it as to all persons 
so crossing to exercise reasonable care in the move- 
ment of its trains, so as to protect them from injury.”’ 
This rule is recognized in Updike v. Elevator Co., 88. 
W. Rep. 779, by the Supreme Court of Missouri; and 
in Nichols’ Adm'rv. Railway Co.,5 8S. EK. Rep. 171, by 
Supreme Court of Virginia. In Railway Co. v. Schuster, 
7S. W. Rep. 875, Justice Holt, of Kentucky Court of 
Appeals, said: ‘The degree of care to be exercised 
* *& * must necessarily depend upon the location 
and the circumstances of the case. At places not fre- 
quented by the public, either by right or the permis- 
sion, express or implied, of the company, and in locali- 
ties where people are not constantly passing about, 
and where they cannot reasonably be expected to be, 
those in charge of a train are not required by law to 
be on the lookout for them. In such cases the com- 
pany is entitled to the exclusive use of its track, and 
those upon it are trespassers; and those in charge of a 
train are only required to avoid injury to them if they 
can do so upon becoming aware of their peril.” Other- 
wise, where persons are shown to be constantly passing 
about and across the track, and may reasonably be ex- 
pected to be. See also Railway Co. v. Phillips, 112 
Ind. 59; Railway Co. v. Hedges, 105 id. 398; Railway 
Co. v. Snyder, 18 Ohio St. 399. Actionable negligence 
has been defined as consisting, ‘‘in the case of persons 
who are not in a relation of privity, in the exercise of 
rights in a manner which is not according to the con- 
duct of reasonable and prudent men in a like situa- 
tion, and which results in injury to others.’’ Pierce 
Railr. 310. Applying this rule to the facts of this case, 
we cannot hold the verdict to have been wrong in find- 
ing that the turning loose of the cars in swift motion 
upon the switch track, where men were commonly 
passing or likely to pass, though not a street crossing 
or public highway, was actionable negligence; nor can 
we assent to the proposition urged by appellant, that 
persons crossing the switch track, under the circum- 
stances, were entitled to no care for their safety from 
the employees in moving the cars, unless the danger 
should be seen. The following additional authorities 
have been examined: Pierce Railr. 330, 332; Patt, 
Laws, §§ 204, 205; 1 Thomp. Neg. 448, 462. Tex. Sup. 
Ct., Nov. 23, 1888. St. Louis, A. & T. Ry. Co. v.: Cros- 
noe. Opinion by Walker, J. 


TELEGRAPHS—FAILURE TO DELIVER MESSAGE—NO- 
TICE.—In an action by the addressee for delay in de- 
livering the following message: ‘‘ Willie died yester- 
day evening at six o’clock; will be buried at M., Sun- 
day evening,’’ damages cannot be recovered for injury 
to fraternal feelings from failure to hear of his broth- 
er’s death in time to attend the funeral and condole 
with his sister. There is no allegation in the petition 
that the nature and importance of the telegram were 
made known to the telegraph operator to whom the 
message was delivered otherwise than as conveyed by 
the terms of the message. The words of the dispatch 
were sufficient to notify the operator, as agent of the 
defendant, that a human being had died at Hallville, 
Texas, at 6 o'clock of the evening of the 10th of De- 
cember, 1886; that the funeral of the deceased was to 
take place at Marshall on the evening of Sunday, De- 
cember 12; that the deceased was known to the per- 
son sending and the person to whom the dispatch was 
sent; that intimate and familiar relations existed be- 
tween them and the deceased, from the use of the 
name ‘‘ Willie;”’ and even, perhaps, it may be under- 
stood that the message was an invitation to the fu- 
neral. These suggestions intimated from the face of 
the message were sufficient notice of its importance to 
require corresponding care and diligence in transmit- 


ting it to its destination. Whatever damages might 
naturally result under such conditions from a failure 
to receive the message will be considered as being in 
contemplation of the parties to the contract; that is, 
between tho plaintiff, having the right to the message, 
and the telegraph company. Daniel v. Telegraph Co., 
61 Tex. 456. But the message gave nothing to indicate 
that ‘‘ Willie’? was the brother of the plaintiff. The 
damages alleged are from the fraternal feelings out- 
raged by the failure to hear of his brother’s death in 
time to attend the funeral, and condole with his sister. 
Giving the most liberal meaning to the words of the 
message, they cannot be construed into a notice of the 
special matter of complaint in the petition. Tex. Sup- 
Ct., Nov. 13, 1888. Western Union Tel. Co. v. Brown. 
Opinion by Walker, J. 


a 


COURT OF APPEALS DECISIONS. 
THE following decisions were handed down Fri- 
day, May 3, 1889: 

Judgment affirmed with costs—Johanna Frank, ad- 
ministratrix, respondent, v. Ira L. Otis and another, 
appellants. ——Order of General Term reversed, strik- 
ing out the credit of $2,136.90 for insurance, and as 
thus modified affirmed, with costs to either party upon 
appeal to the General Term and to this court—Conrad 
Loos and others v. J. Forman Wilkinson and others 
and Edward P. Bates and others v. Same; In The 
Matter ofthe Accounting of John Wilkinson.— Orders 
of the General and Special Terms so far as they direct 
a sale of the abstracts in the possession of the partner- 
ship firm are reversed without costs to either party in 
this appeal—Charles H. Brush, respondent, v. William 
Jay and another, appellants. Orders affirmed 
with costs—Thomas M. King and others, respondents, 
v. Reon Barnes and others, appellants, two cases, and 
Same v. John H. Post, appellant..-——Appeal dismissed 
with costs—John H. Post, appellant, v. Reno Barnes 
und others, respondents. Order affirmed with costs 
—Inreapplication of Mary E. Hynes, general guardian. 
—Judgment affirmed with costs—Susie M. Cody, ad- 
ministratrix, respondent, v. Merchants’ Bank of Ro- 
chester, impleaded, appellant. Judgment affirmed 











‘with costs—Maria Thornton, executrix and others, re- 


spondents, v. Isaac Harris and others, executors, ap- 
pellants.——Judgment affirmed with costs—In re set- 
tlement of accounts of Caroline EK. Crossman and an- 
other, executors.——A ppeals dismissed-—In re accounts 
of Byron D. McAlpine and others, executors, and By- 
ron D. McAlpine and others, executors, appellants, v. 
Charles B. Potter, respondent. ——Judgment affirmed 
with costs—Minnie B. Brown, respondent, v. Nathan 
C. Phelps, appellant. Judgment modified by fixing 
time from which interest on purchase-money is to be 
computed at January 17, 1882, and as modified affirmed 
with costs—Thomas H. O’Conner and others, respond- 
ents, v. John H. Huggins, appellant.——Judgment 
affirmed with costs— Eliza Merwin, administratrix, 
respondent, v. Manhattan Railway Company, appel- 
lant.——Appeal dismissed—Mary Lee, administratrix, 
appellant, v. Barron 8S. Slo and others, respondents. 
Judgment affirmed with costs to respondent, to be 
paid out of the estate—In re estate of Salmon Bonnet, 
appeal of Odell.— Award affirmed with costs—Allen 
A. Perkins, appellant, v. The State, respondent.—— 
Ordered: That this court take a recess from this 
date to meet at the Town Hall, Saratoga Springs, on 
Monday, the 3d day of June, 1889, at 10 o’clock, A. M., 
then to continue the call of the present calendar. 











SECOND DIVISION. 


Order of General Term and writ of mandamus issued 
thereon modified by striking out the allowance for 
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costs of appeal to General Term, and as thus modified 
the order of the General Term is affirmed without 
costs of this appeal to either party—People, ex rel. John 
Nugent, respondents, v. Police Commissioners of New 
York, appellants. —Judgment affirmed with costs— 
Rey. John G. Lander, appellant, v. Frank Street M. I. 
Church of Rochester, respondent.—— Judgment af- 
firmed with costs—Henry Pearce and another, re- 
spondents, v. Mary E. Moore, appellant.——Judgment 
affirmed with costs—Thomas Cornell, respondent, v. 
William Hayden, appellant.——Judgment reversed, 
new trial granted,costs to abide event—Frederick A- 
Schroeder and others, appellants, v. Daniel Frey and 
others, respondents.——Judgment affirmed with costs 
—Fergus Dodds, appellant, v. Maria S. Hakes, re- 
spondent. Judgment affirmed with costs—Henry 
M. Isaacson, respondent, v. New York Central and 
Hudson River Railroad Company, appellant. ——Judg- 
ment reversed, new trial granted, costs to abide event 
—National Ulster County Bank, appellant, v. Michael 
J. Madden, respondent.—Judgment affirmed, with 
costs—Zipparah K. Clark, respondent, v. Henry V. 
McNeal and others, appellants. ——Judgment affirmed 
with costs—Samuel C. Root, respondent, v. Long Is- 
land Railroad Company, appellant.—Judgment af- 





firmed with costs—Florian J. Bohm, appellant, v.’ 


Frederick C. Havemeyer and others, respondents.— 
Judgment affirmed with costs—Mehitabel G. Crain, re- 
spondent,v. John Wright, appellant.——Order affirmed 
with costs—Margaret Boyle and others, respondents, 
v. Sabra Lawton and others, appellants. Judgment 
affirmed with costs—Thomas ©. Clark, appellant, v. 
Joseph Blumenthal and another, respondents.—— 
Judgment affirmed with costs—Samuel Burling and 
another, appellants, v. Board of Kducation of Brook- 
lyn, and Seth Low, as mayor, respondents.—Judg- 
ment affirmed with costs—Rose Tousey, respondent, v. 
Lewis Roberts, appellant. Judgment reversed, new 
trial granted, costs to abide event—Abram Shaver, re- 
spondent, v. Nelson B. Eldred, appellant. 

Ordered: That this court takea recess from this date 
to meet at the Town Hall, Saratoga Springs, on Mon- 
day, the 3d day of June, 1889, at 10 A. M., then to con- 
tinue the call of the present calendar. 
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NOTES. 





HE examination of jurors for the trial of Krulisch 
in New York city incidentally disclosed the fact 
that several of the jurors had objections to capital pun- 
ishment when inflicted by hanging, but not to such 
punishment when the infiiction is by electricity. 


A Toledo woman has sued her husband for divorce be. 
cause he is a baseball crank. She claims that he spends 
all his time with baseball in one way or another. In 
winter, when he cannot play ball, he cuts baseball 
news out of the daily papers and pastes the clippings 
in ascrap-book, and in summer he spends all his time 
on the diamond. If he werein the African diamond 
fields she would stick to him. 


Dogs may be utilized as detectives as well as for run- 
ning downcriminals. A dog proved to be a danger- 
ous witness against his master in an Arkansas murder 
trial. The man denied ever having seen the dog be- 
fore, but the animal picked him out among a dozen 
men, and manifested great delight at finding him. 
This incident was of importance, owing to the fact 
that the dog was found on the spot of the murder 
shortly after its occurrence, while the man declared 
that he had not been near the place. 


Of the late William Henry Rawle, the distinguished 
lawyer, the Philadelphia Ledger says: ‘* His social life 
was only less busy, only less honored, than his profes- 


sional life. He was of a most genial, friendly, social 
nature. His fondness for cultured, refined gentlemen 
and women was sincere and hearty. His mind was 
most generously stored with knowledge apart from the 
law. His education was unusually broad, his thought 
catholic, his sympathies most generous. Hither at his 
own table or at that of others he was one of the most 
brilliant of conversationalists. His abundant geniality, 
his rare wit and fine humor—which latter two were 
always gentle and free from offense—his courteous, 
dignified bearing, his thoughtful consideration for 
others, his hearty, sympathetic manner, made him the 
most hospitable of hosts, the most welcome of guests. 
Apart from his career as a lawyer and publicist and as 
a distinguished member of society, Mr. Rawle was use- 
ful as a servant of the public, and in all the work of his 
long and industrious life he was a man of eminence.’’ 


Justice Gray, by the way, is a splendid specimen of 
manhood. He looks precisely like one of those Eng- 
lish clergymen that Anthony Trollope delighted to de- 
pict in his innumerable novels. He must be fully six 
feet four, weighs probably two hundred and fifty 
pounds, has a clear ruddy complexion, dark hair (what 
there is of it), blue eyes, no beard or mustache, and 
only spare whiskers, worn in the English style. Jus- 
tice Gray has some peculiarities, both in dress and 
manner. He has been an almost constant resident of 
Washington since he took his seat upon the bench in 
1885, but winter or summer, he has not been seen 
without an irreproachable white cravat. In the win- 
ter time he is given to wearing a very long overcoat of 
the sackcoat style, which comes almost to his heels, 
and the soles of his shoes are of enormous thickness. 
The justice is an inveterate pedestrian, and if the 
weather will permit, he walks from his house to the 
Capitol, and generally alone. Although he is now sixty 
years old,and has been for twenty years upon the 
bench, either of his native State (Massachusetts) or of 
the Supreme Court, Justice Gray does not look a day 
over forty-five. With his excellent health, robust con- 
stitution and temperate habits, he no doubt has many 
years of active usefulness before him.—Correspondence 
Albany Times. 


Really our correspondents should reflect that we are 
no youngster on whom to work off ‘‘ chestnuts.’’ Here 
is a Connecticut gentleman proposing to have us be- 
lieve and publish that ‘‘a judge of the Superior Court 
of this State,’’ in a case where it was pertinent, wrote 
and handed down to the attorney : 

‘* This tough old jade 
Will never prove a tender made.’’ 

The story is told of Erskine and (we believe) Garrow 

—no judge in the case. 


The Tribune ought to overhaul its rhetoric. Ina re- 
cent issue it says: ‘‘In the Federal Court to-day, 
Judge U. M. Rose, Colonel W. L. Terry and John 
Fletcher, attorneys for Charles R. Reid and James 
Lucas, who were convicted on Saturday for interfer- 
ing with an election supervisor at Plummersville and 
are in jail awaiting sentence, filed a motion in arrest 
of judgment,”’ etc. Thisis at least ambiguous. We 
can hardly believe that Judge Rose is in jail for elec- 
tion frauds. 


A Dakota lawyer writes us: ‘‘I have an addition to 
my family—a beautiful Jersey heifer calf. Am feed- 
ing him on skimmed milk, and living on cream that is 
cream. I have been teaching the calf to drink, and if 
one could see me in sorry looking clothes with one fin- 
ger in the calf’s mouth, its head between my legs, and 
one hand holding the milk pail, and in this shape 
tossed about the barn wherever the rascal sees fit to 
drag me, it would forever ruin my chances for the 
bench.”’ 
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CURRENT TOPICS. 

R. FRANK GAYLORD COOK, in an article in 
the May Atlantic entitled ‘‘The Lawyer in Na- 
tional Politics,” gives interesting statistics showing 
the great preponderance of lawyers in the Federal 
councils from the earliest days of the nation. Of the 
signers of the Declaration twenty-five of the fifty- 
five were lawyers, and of the committee charged 
with drafting it all but Franklin were lawyers. 
The convention of 1787 ‘‘ was practically an assem- 
bly of lawyers,” and the wisest that ever sat — 
thirty-four of the fifty-five members were lawyers. 
In the cabinets, six of the nine in Washington’s 
were lawyers; five of eight in Adams’; six of ten 
in Jefferson’s; eight of fourteen in Madison’s; all 
but one in Monroe’s; all in John Quincy Adams’. 
Since John Quincy Adams every secretary of state 
but one has been trained for the bar. Of the thirty- 
six secretaries of the treasury all but four have 
studied law. Of thirty-five postmaster-generals all 
but eight have received a legal training. Twenty- 
seven, nearly two-thirds, of the secretaries of war, 
and eight of the secretaries of the navy, have been 
educated to the bar, and while the former post has 
been occupied by eight army officers, only one of 
the latter officials was ever at sea! In the first Sen- 
ate seventeen of twenty-nine were lawyers, and 
half the House. In the twentieth House four-fifths 
had studied law. In the thirtieth, three-fourths of 
the Senate and three-fourths of the whole Congress 
were lawyers; in the fiftieth, four-fifths of the sena- 
tors and two-thirds of the whole number; in the 
fortieth, forty-nine senators and one hundred and 
fifty-four representatives had studied law. After 
Washington none but lawyers occupied the presi- 
dency until Harrison, and since, all but Taylor, 
Johnson and Grant have been lawyers. All but 
four of the twenty-two vice-presidents have been 
lawyers. Mr. Cook also shows that in the earliest 
days most of the lawyers were men of liberal edu- 
cation, culture and travel, but of the presidents 
and vice-presidents only about half have been col- 
lege graduates. He also shows that few of the 
secretaries of state have had ary experience in 
diplomacy, and few of the secretaries of the treas- 
ury have had any experience in finance. There has 
been an increasing proportion of self-educated men 
in the later Congresses. He concludes: ‘‘There 
are signs that this virtual monopoly in national 
politics is gradually disappearing. The unprece- 
dented development of science and industry during 
the past fifty years has caused the growth of special 
departments of law, offering extraordinary rewards 
for their practice, and thus lessening the attractive- 
ness of politics. Often the adoption of a legal 
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specialty opens the way, not to the Senate of the 
United States, but to the management of a vast cor- 
poration and to the possession of great wealth. 
Sometimes these objects are reconciled, and the 
Senate, as before, becomes the ultimate goal. In 
fact wealth has long since asserted herself by the 
side of legal knowledge as the nurse of statesmen, 
and the millionaire sits with the lawyer in the halls 
of Congress. * * * Nevertheless the lawyer 
must retain an important influence in national af- 
fairs; and that influence, when properly exerted, is 
a great conservative force. As De Tocqueville has 
well pointed out, a large part of political questions 
in the United States are passed upon sooner or later 
by the legal profession; and the habit of consult- 
ing precedent begets ‘the stationary spirit of legal 
men and their prejudices in favor of existing insti- 
tutions.’ It fell mainly to them to constitute and 
establish the government of the United States. 
Guided by that spirit they have adjusted the politi- 
cal experience of the Anglo-Saxon race to the 
modified conditions of a new world, and the excel- 
lence of their work will ever deserve a grateful 
recognition.” 


The Nation says: ‘‘The Massachusetts Legisla- 
ture has passed an act forbidding the docking of 
horses’ tails and punishing it by fine and imprison- 
ment —a very praiseworthy piece of legislation, 
which we should be glad to see copied in this 
State. The president of the Massachusetts Society 
for the Prevention of Cruelty to Animals sends us a 
‘plea for the horse’ on this subject which he ad- 
dressed to the Legislature, and which is for the 
most part very sensible and forcible. But it is 
marred, as some of the documents of our temper- 
ance friends are, by trying to prove too much. For 
instance, when Mr. Angell says that ‘the Almighty 
gave the horse his tail that he might protect him- 
self from tormenting insects,’ he asserts something 
which he cannot possibly know. No one knows 
why the Almighty gave the horse his tail any more 
than why he gave man his eyebrows or his beard. 
If he gave the horse his tail to protect him from 
the flies, for what purpose did he give him his 
mane? The mane does not keep off the flies, and 
as a matter of fact, neither does the tail, as any 
one may see for himself by turning a long-tailed 
horse out in a field in August. A horse’s worst 
suffering from flies, as everybody knows, goes on in 
places which the tail cannot reach. Moreover, if 
the tail is a divinely ordained instrument of protec- 
tion, it must be sinful to cut the hair of it short, 
although when kept long it is apt to be both dirty 
and troublesome, and disfigures the horse in the 
opinion of a large number of owners. If too every 
appendage an animal has is sacred and has a final 
cause, is it right for a man to cut his hair or his beard? 
The truth is that although docking, like all mutila- 
tion, ought to be prohibited because it is cruel, it 
is absurd to attack it on the ground that horses 
have a divine right in long tails. On the other 
hand, a long tail rapidly becomes a great repository 
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of mud and other filth, which somebody has to 
keep clean; so that if the Almighty meant the 
-horse to have his tail long, he would, in our opin- 
ion, to which we challenge contradiction, have 
given him the means of washing and combing it 
out. There is, in truth, no better defense for long 
tails in horses than long hair on man.” To all of 
which we do most heartily assent. We wish to 
supplement it by asserting that no long-haired or 
long-bearded man ever amounted to much. That 
is the rule; there may be a few exceptions. The 
long-haired men are usually cranks, cow-boys or 
common-place. Nearly all the greatest historical 
characters have been comparatively hairless. Cesar 
wore no beard and was very bald. Napoleon had 
no beard and his hair was scant. Shakespeare was 
rather bald and wore a short beard. The father of 
his country was not hairy. Compare the long- 
haired cavaliers with the cropped puritans — Charles 
with Cromwell. Musicians and painters have fre- 
quently been exceptions, but the greatest artist, 
Michael Angelo, had short hair and wore no beard. 
We figure Polonius with a long beard; also Lear; 
Hamlet with none. The weak eastern people have 
always worn long hair and beards, Hair has al- 
ways been considered an abomination at the bar 
except in wigs. Our chief justice, it is true, wears 
rather long hair and moustache, and he has yet to 
win his title to greatness. The estimate that the 
Almighty puts on hair is marked by the case of the 
stupid louts Sampson and Esau. Probably some 
one will arise and tell us that Absalom came to his 
death by long hair; but he didn’t; he was caught 
by his head, not by his hair, and he had recently 
had his hair cut for a certain festival or fast. It 
was a case of ‘‘big head,” not of long hair, All 
great editors eschew hair. We do not know how 
it is with the Nation man; his great predecessor, 
Bryant, was an exception to our rule, but then he 
was a poet. 


Our animal editor has recently learned two inter- 
esting facts about dogs. One is that several very 
notable friendships have sprung up between cele- 
brated trotting-horses and dogs. This he learns 
from an article on ‘‘Trotting-Horses in America,” 
in the May Atlantic. The other is that there isa 
public monument to a dog in Edinburgh. A beg- 
gar, who for many years occupied the same post in 
Grayfriars in that city, was fondly attended by a 
dog known as ‘‘ Robbie.” The beggar died (and 
of course went to heaven, like Lazarus), but ‘‘ Rob- 
bie” refused to abandon his post and kept it for 
eight years, being fed by the kind townsfolk. At 
length ‘‘ Robbie” died, and a public fountain has 
been erected on the spot where he kept faithful 
watch, and is surmounted by a lifelike figure of the 
loyal little beastie. We treasure a picture of the 
fountain. James Payn, in The Independent, says of 
John Bright: ‘‘ Like most good men, he loved dogs; 
‘they lessen,’ he said, ‘the loneliness of life.’ His 
affection for his canine pet grew with his years, 
which one observes to be the case with other and 


much less kindly people. One sees old men, whose 
hearts, shut up in reserve to their fellows all their 
lives, seem, toward the last, to open to their dog 
like the flower to the sun. It is one of the signs of 
the end of human life.” 





NOTES OF CASES. 

N Bowman v. Phillips, Kansas Supreme Court, 
April 5, 1889, it was held that a contract be- 
tween attorneys-at-law and persons engaged in the 
illegal sale of intoxicating liquors, providing that 
the attorneys shall for one year, for the monthly 
compensation of eighty dollars, defend all cases 
brought against such persons for violations of the 
prohibitory liquor laws, is against public policy 
and wholly void. The court said: ‘‘Of course 
attorneys-at-law may be employed to defend per- 
sons charged with crime where the alleged offenses 
are charged to have been committed prior to the 
employment. An attorney’s services may also be 
engaged for future transactions where no wrong is 
intended or contemplated; and in all cases good 
faith and innocence will be presumed until the con- 
trary appears. Also where a contract is not in vio- 
lation of public policy nor in any manner tainted 
with immorality or illegality, and services are per- 
formed or benefits conferred under it, but the con- 
tract is void because of some want of power in one 
or both the parties to make it, or void because 
of some irregularity in its execution, a contract will 
be implied, and a promise assumed that the party 
benefited shall pay for all benefits which he has 
actually received under the void contract. Or if 
no contract is expressly made, but services are 
nevertheless performed, or benefits actually con- 
ferred with the knowledge and consent of the other 
party, and not as a gratuity, which services or 
benefits are in and of themselves innocent and 
proper, a contract and promise will be implied to 
pay for all the benefits actually received. But none 
of these cases is the present case. In the present 
case it was future wrongs and violations of law that 
were contemplated when this contract was exe- 
cuted, and it was future wrongs and violations of 
law that were to furnish the foundation for the 
plaintiffs’ services and the foundation for their 
compensation, and except for these contemplated 
future wrongs and violations of law the contract 
would never have been made. This contract was 
tainted at its inception with these future intended 
and contemplated violations of law. Of course the 
plaintiffs when they entered into the contract did 
not intend to perform services different from ser- 
vices which may rightfully and legally be per- 
formed under a contract made for similar services 
after the violations of the law have actually oc- 
curred, and the plaintiffs in rendering their services 
under this contract did not render any services ex- 
cept such as they might have legally and rightfully 
rendered under a contract made after the violations 
of the law had actually taken place, But these 
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things are not the things which render the contract 
in this case objectionable. The wrong on the part 
of the plaintiffs consisted simply in entering into a 
con act to defend persons for criminal offenses 
which were, in contemplation of all the parties, to 
be committed in the future. This was a virtual 
encouragement of the defendants to violate the law, 
and surely the defendants expected, by future vio- 
lations of the law, to furnish to the plaintiffs a suffi- 
cient amount of work to make the plaintiffs earn 
the agreed compensation; and in all probability the 
defendants also expected to realize a sufficient 
amount of profits out of their illegal and interdicted 
traffic to pay the plaintiffs and have something left. 
It was evidently considered by the parties as a 
mere sharing of the profits. The evidence tends to 
show that the defendants employed the plaintiffs in 
advance because they believed that by so doing 
they could better evade the prohibitory liquor law, 
and could obtain the services of the plaintiffs at a 
cheaper rate, provided they continued to carry on 
their illegal traffic. If the plaintiffs had refused to 
enter into such a contract possibly the defendants 
would have closed their illegal business at once. 
What operated upon the minds of the plaintiffs to 
enter into this contract in advance of the commis- 
sion of the contemplated offenses is not shown, but 
it is open to the supposition that they may have be- 
lieved that if they did not enter into this contract 
the defendants would close their illegal business, or 
at least would not commit so many violations of 
faw and thereby would render the plaintiffs’ services 
and their compensation correspondingly lighter. 
The defendants by this contract agreed to pay the 
plaintiffs eighty dollars per month, and they did in 
fact pay them that amount for the first nine months 
of their employment, and failed to pay them only 
for the last three months, It must also be remem- 
bered that the plaintiffs in this action are attorneys 
and counsellors-at-law. They belong to a class of 
persons who are authorized and licensed under the 
laws of Kansas to assist the courts in the adminis- 
tration of justice and in enforcing the laws. Now 
is it proper for such persons to say to persons who 
are contemplating the commission of crime: ‘If 
you commit the crime we will defend you, and are 
ready now to enter into a contract for that pur- 
pose?’ Attorneys-at-law, above all others, should 
refrain from doing any thing which might seem to 
encourage a violation of the laws. We know of no 
authorities directly and precisely in point as to the 
questions involved in this case, but we cite the fol- 
lowing as giving support to the views herein ex- 
pressed: Treat v. Jones, 28 Conn. 334; Arrington v. 
Sneed, 18 Tex. 135; Hayes v. Hayes, 8 La. Ann. 468; 
3 Am. & Eng. Cyclop. Law, 869, 875, 886, and cases 
there cited; 7 Wait Act. & Def., chap. 31; Greenh. 
Pub. Pol., pts. 11, 13.” 


In Sesler v. Montgomery, California Supreme Court, 
March 23, 1889, it was held that words spoken to a 
wife, not in the presence of any other person, do 





not constitute a publication within the meaning of 
the law of slander. The court said: ‘‘ It is admit- 
ted to be the settled rule that there can be no pub- 
lication within the meaning of the law of slander 
unless the words alleged to be slanderous are spoken 
to and in the presence of a third person; that is, a 
person other than the one who speaks and the one 
to whom the words are spoken. A man entirely 
alone cannot commit slander by talking aloud to 
himself. And the final question to be solved is 
whether a wife, when spoken to by her husband in 
the privacy of home, and not in the presence of 
others, is a ‘third person’ within the meaning of 
the law under review, or whether under those cir- 
cumstances there should be applied the doctrine 
that the husband and wife are civilly one person. 
There is no doubt of the general common-law rule 
that the civil existence of the wife is merged in that 
of her husband. Blackstone says that ‘by mar- 
riage the husband and wife are one person in law,’ 
and that ‘the legal existence of the woman is sus- 
pended during the marriage, or at least is incorpo- 
rated and consolidated into that of the husband.’ 
Vol. 1, p. 442. Upon this principle of the legal 
union of husbands and wives most of their rights, 
duties and disabilities depended. They could not 
be witnesses for or against each other because of 
the maxims, nemo in propria causa testis esse debet, 
and nemo tenetur se ipsum accusare. And upon this 
ground it has been always held that no prosecution 
for conspiracy can be maintained against a husband 
and wife only, because the crime of conspiracy can- 
not be committed by one person alone, and a hus- 
band and wife are but one person in law. Hawk. 
P. C., p. 448, § 8; 2 Russ. Crimes, 690; People v. 
Richards, 67 Cal. 412. It is said that this rule was 
a legal fiction, and that in the course of modern 
legislation and judicial decisions it has been ex- 
ploded. But it is no more a fiction than any other 
general principle of law, and we have seen no au- 
thentic account of the explosion. There always 
were some exceptions to the rule from the earliest 
history of the common law, and modern legislation 
and decision have merely created additional excep- 
tions. The general rule still obtains, save where 
an exception has been legally established, and we 
have been referred to no decision establishing an 
exception as to the point involved in the case at 
bar. Indeed the only case in point cited at all is 
from an inferior court of New York (Zrumbull v. 
Gibbons, 3 City H. Rec. 97), in which it was di- 
rectly held that the delivery of a defamatory manu- 
script by a husband to a wife was not a publication, 
And every sound consideration of public policy, 
every just regard for the integrity and inviolability 
of the marriage relation — the most confidential re- 
lation known to the Jaw — should restrain a court 
from establishing the exception upon which the 
judgment in the case at bar rests. When husbands 
and wives talk to each other alone the conversation 
differs but little from the process of talking to one’s 
self, or as it is sometimes called, ‘thinking aloud.’ 
There is no intention that the conversation shall be 
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repeated to others, and no presumption that it will 
be. It would be strange indeed if a husband or 
wife could not safely say any thing to the other 
about their neighbors or acquaintances which he or 
she would not feel warranted in saying to the 
world. Such arule would destroy all opportunity 
for confidential conference, advice or suggestion. 
To a curious person asking what had occurred be- 
tween a husband and wife in the seclusion of their 
home, the appropriate answer would be, id est 
nullum tui negotii. It has been held in another 
State that there was a sufficient publication of a li- 
bel where a letter was sent to a wife containing de- 
famatory matter about her husband; and it is 
argued that the court making the decision must 
have held the wife to be a third person. Scheneck 
v. Scheneck, 20 N. J. Law, 208. Whether or not 
that decision was a correct exposition of the law, it 
is clear at least that another principle was involved. 
As the court say in that case: ‘Such a communica- 
tion, made directly to the wife, is an attempt to 
poison the fountain of domestic peace, conjugal af- 
fection and filial obligation at their very sources.’ 
There the exception which was allowed to the gen- 
eral rule was in support of the confidential relation 
of marriage, while in the case at bar the exception 
sought to be established would be destructive of 


that relation,”’ 
——— Se ee ees 


VILLAGE OWNERSHIP OF 


SomE REMARKS ON CHAPTER 181 oF LAws oF 1875. 


WATERWORKS 


OR the benefit of any who may be called upon for 
advice in regard to the power of villages in New 
York State to erect and mantain a system of water 
works, the writer gives this asa result of his experi- 
ence and inquiries the past winter: 

Chapter 181 of the Laws of 1875 is entitled ‘‘An act 
to authorize the villages of the State of New York to 
furnish pure and wholesome water to the inhabitants 
thereof.’’ Under it, whenever the trustees and presi- 
dent of a village deem it advisable that a board of 
water commissioners be organized in the village, they 
shall certify that fact to the village clerk, who then 
calls a meeting of the president and trustees, who or- 
ganize as a board of water commissioners. Or the trus- 
tees, upon the request of the tax payers, may call a 
special election for the election of a board of water 
commissioners separate from the trustees. (Notice 
that More’s Village Laws does not contain this provis- 
ion of chapter 170 of Laws of 1885). Such board shall 
organize by the election of the usual officers, and may 
make all necessary rules and regulations for its gov- 
ernment and the transaction of its business. The pow- 
ers and duties of these commissioners are plainly Jaid 
down in section 4 of the act. 

However no commissioners shall proceed with any 
duties under the act unless there shall have been a vil- 
lage election deciding in favor of water taxes. Thus 
the statute provides. But it also presumes that the 
board has been organized when five days have elapsed 
after this election. So it seems the intent of the act is 
that the board should be organized before the special 
election. But it can do nothing but talk until after 
the election. This brings about an awkward situation 
wherever it is desired at the election to limit the au- 
thority given the commissioners under the act to bor- 


row money. For they have no power to incur any ex- 
pense to ascertain the probable or approximate expense 
of supplying the village with water; and in few small 
villages will the tax payers vote the taxes allowed by 
the act without a limitation. The trustees of the vil- 
lage should be given power to appropriate a small sum 
of money to be used by the commissioners in investi- 
gating and ascertaining how much it will cost to sup- 
ply the village with water. 

At the election to decide upon the question of water 
taxes will arise one of the most perplexing questions— 
that of the qualifications of voters. Section 21 reads as 
follows: ‘“‘At any time after the passage of this act a 
meeting of the electors of any village may be called by 
its board of trustees, upon notice published * * *, 
and at which the question will be submitted whether 
the taxes iv this act authorized for the purposes afore- 
said shall be levied and collected from the village, as 
in this act provided; and no commissioner shall pro- 
ceed with any duties under this act unless the ma- 
jority of voters and of the tax payers whose names 
appear upon the last assessment-roll of the village vot- 
ing at such meeting shall vote in favor of such taxes.”’ 
* * * (Note error in omission of ‘‘of.’’ Rev. Stat. 
[7th ed.], p. 918; id. [8th ed.], p. 1001; More’s Village 
Laws, p. 129). The courts have never decided what 
the qualifications of voters under this section are. The 
trustees of two villages, Clinton and Avon, I ar in- 
formed, construed it to mean that there must be two 
ballot-boxes, and that every legal voter at an ordinary 
charter election can deposit a ballot in one of the 
boxes, and that in the other only those whose names 
appeared upon the last assessment-roll (legal voters or 
not) can vote, and that there must be majorities of the 
votes deposited in each box. But it seems that in the 
case of Clinton a special act was passed by the Legisla- 
ture legalizing the vote and avoiding any possibility 
of error. Iam also informed that the same construc- 
tion was followed in the election at Herkimer, and 
that at one of Herkimer’s elections the women voted. 
But I think the true meaning and intent of the act is 
that adopted by Avoca, Canastota, Cuba, Groton and 
Pulaski, that no one shall vote at the election unless 
qualified as follows: (1) He must be a voter -at such 
election, just as if it were an ordinary charter elec- 
tion; (2) and his name must appear as a tax payer on 
the last corporation assessment-roll; the qualifications 
are cumulative; property assessed to wife does not 
qualify husband to vote as in ordinary elections upon 
the subject of village taxes; property owned by the 
wife, but by mistake assessed to husband, entitles hus- 
band to vote; women cannot vote; a person is not dis- 
qualified merely because he has sold the property as- 
sessed to him; the inspector’s only guide is the last 
assessment-roll. A majority of such electors is what 
the statute calls for. Many villages have erected water 
works under this act; but I am not informed as to 
their construction of it. Notwithstanding fierce op- 
position in many of these elections, in no case have 
they appealed to the courts. It seems strange that 
some enlightened legislator does not produce a new 
act modelled on the original and free from its defects. 

The result of the election having been certified to 
the board of water commissioners by the clerk of the 
village upon the returns of the village trustees acting 
as inspectors, the board is ready to commence the 
building of its works; it can borrow money on the 
credit of the village, purchase land, easements, water 
and water rights, or take them by the right of eminent 
domain and pay the value appraised by the commis- 
sion (the procedure is plainly given in sections 5 and 6), 
and let the contract for the building of the works after 
three weeks’ advertisement for proposals. Their con- 
tracts are binding on the village. Their power extends 
over Jands in the county in which the village is situ- 
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ated. They may use the soil of any highway in the 
county to lay pipes in. They must give bonds for the 
faithful performance of their duties. They are enti- 
tled to no pay. 

The receipts from water rents are to be applied to 
the payment of expenses and the interest on the bonds; 
and the surplus is to be used fora sinking fund. But 
the securities in which the act requires the sinking fund 
to be invested are rarely obtainable; the act should be 
amended so as to allow investment in real estate mort- 
gages. If there be a deficiency, the village trustees 
must cause it to be collected from the taxable property 
of the village. This act also authorizes the commis- 
sioners to purchase water works already in operation 
in the village. Chapter 497 of 1886 provides for the ex- 
tension of the mains after the works are built. 


CITATIONS OF THE ACT. 


Section 2. Board of Water Commissioners of Clinton 
v. Dwight, 101 N. Y. 12. 

Section 4. Fleming v. Village of Suspension Bridge, 
92 N. Y. 368. 

Section 6. Water Commissioners v. Dwight, supra; 
Inve Water Commissioners v. Clark, 83 N. Y. Supp. 347. 

Section 21. Dowsv. Village of Lrvington, 18 Abb. N. 
C. 162; 66 How. Pr. 94; Village of Olean v. King, 5 N. 
Y. St. Rep. 172. 

JAMES McCALL. 





RAILROAD COMMISSION —INTER STATE 
COMMERCE. 


MINNESOTA SUPREME COURT, MARCH 18, 1889. 


STATE, EX REL. RAILROAD AND WAREHOUSE CoMm- 
va MISSION, V. CHICAGO, St. P., M. & O. Ry. Co. 


The railroad and warehouse commission of this State has no 
authority to prescribe rates for transportation by com- 
mon carriers in another State. It cannot fix the rates for 
carriage between two points within this State, over aroute 
extending across a neighboring State. Such power is 
vested exclusively in Congress. 


ETITION by the State, ex rel. the Railroad and 


Warehouse Commission, to compel the Chicago, 
St. Paul, Minneapolis & Omaha Railway to comply 
with an order made by relator. 


Moses KE. Clapp, attorney-general, for relator. 
J. H. Howe, for respondent. 


Dickinson, J. This is a proceeding by mandamus 
to compel the respondent to comply with an order of 
the railroad and warehouse commission of this State 
prescribing rates for the transportation of freight over 
the respondent’s line of road from the city of Duluth 
to the city of Mankato, both of which are within this 
State. The only question now presented for decision 
is as to the jurisdiction of our railroad and warehouse 
commission to make this order, in view of the circum- 
stances to which we now refer. The line of railroad 
operated by the respondent, and over which its busi- 
ness of transportation between the cities above named 
is carried on, is as follows: That part of the line within 
the city of Duluth, and which extends to the boundary 
line between Minnesota and Wisconsin, is owned by 
the Superior Short-Line Railway Company of Minne- 
sota, a corporation of this State. Connecting with this 
at the boundary line, and extending into the village of 
Superior, in Wisconsin, is a road owned by the Supe- 
rior Short-Line Railway. Company, incorporated un- 
der the laws of the latter State. Connecting with this, 
at the village of Superior, commences the railroad of 
this respondent, which runs from thence to the city of 
Hudson in Wisconsin, a distance of 148 miles. At that 
point it crosses the boundary line into Minnesota, and 


from that point, by way of St. Paul, the line runs 
within this State, 105 miles, to Mankato and beyond. 
The two short-line railways above mentioned are ope- 
rated by this respondent as a part of its line of road, 
and we attach no importance to the fact that they are 
owned by other corporations. So far as it concerns 
the question here involved, the entire line from Du- 
luth to Mankato is to be deemed as under the control 
of this respondent, and as though the whole were a 
part of its own line of road. 

By section 8, article 1, Constitution of the United 
States, Congress is empowered ‘‘ to regulate commerce 
with foreign nations, and among the several States.” 
The transportation of property by a common carrier, 
including the rates to be charged therefor, is embraced 
within the meaning of the word ‘‘commerce,’’ as here 
used. Gibbons v. Ogden, 9 Wheat. 1; Case of State 
Freight Taw, 15 Wall. 232; Lord v. Steamship Co., 102 
U.S. 541; Railway Co. v. /Ilinois, 118 id. 557; Steam- 
ship Co. v. Pennsylvania, 122 id. 326; Fargo v. Michi- 
gan, 121 id. 230; Carton v. Railroad Co., 59 Iowa, 481. 
Since the decision in Railway Co. v. Jilinois, 118 U.S. 
557, it must be regarded as settled, whatever doubts 
may have been previously entertained, that the regu- 
lation, as by prescribing rates, of such transportation 
as is to be deemed inter-State as distinguished from 
wholly domestic carriage is exclusively given to Con- 
gress. The only question upon which there can be any 
doubt is whether the transportation to which this or- 
der of the commission relates is to be deemed com- 
merce or transportation between different States, 
within the meaning of the constitutional provision 
above quoted, or as being in its nature merely domes- 
tic commerce or transportation, to be governed wholly 
by our State laws, and over which Congress has no 
control. The order prescribing rates, and to enforce 
the observance of which is the object of this proceed. 
ing, applies to the entire route from Duluth to Man- 
kato, a large part of which—indeed, the greater part of 
which—lies beyond the boundaries of our State, and 
within the territory of another sovereignty. These 
rates are for the continuous carriage of freight over 
the entire route, including the transit of 148 miles 
through the State of Wisconsin. The order is as ap- 
plicable to that part of the line as to that which is 
within our own State, and can only be sustained upon 
the theory that the railroad and warehouse commis- 
sion of the State of Minnesota has authority to de- 
termine what charges may be made for the transpor- 
tation of freight by a common carrier through’ the 
State of Wisconsin, provided only that the carrier re- 
ceives the property within this State, and is to carry 
it through the foreign State to a destination within 
our own borders. 

In view of the above decisions of the Supreme Court 
of the United States, that the transportation of freight 
by acommon carrier, apart from considerations of con- 
tract concerning the property as between the shipper 
and the consignee, is a subject of ‘‘commerce,” to 
which the Constitution applies, it is not a matter of 
controlling importance that the consignor and con- 
signee, or place of shipment and destination, be within 
the same State, if the transportation is through a for- 
eign State. Assuming that the Constitution places 
within the exclusive control of Congress the subject of 
transportation among the several States, let us sup- 
pose that a shipment is made from Duluth to Winona 
—both cities being within our State, but upon the bor- 
ders of Wisconsin—by a route wholly within the lat- 
ter State, excepting the inconsiderable distance of the 
depot grounds in those cities from the State line. Can 
it be said that this carriage of perhaps 200 miles 
through the State of Wisconsin, and of a mile or two 
within our own borders, is domestic transportation 
and commerce, as distinguished from that which, un- 
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der the Constitution, is to be deemed as being *‘ among 
the several States?’’ The Constitution, asinterpreted 
by the court, whose decisions upon this subject are fi- 
nal, has placed under the exclusive regulation of Con- 
gress the subject of transportation among the States, 
so far, among other things, as relates to the matter of 
charges, in order that it may be protected from con- 
flicting and adversely discriminating State legislation. 
See authorities above cited. Is not acase such as we 
have supposed, or the case now before us, transporta- 
tion among the States, within this purpose of the Con- 
stitution, as really as would be a shipment and trans- 
portation of goods from New York, Chicago or Mil- 
waukee to Minnesota, as to which unquestionably, un- 
der the decisions above cited, Congress, and not the 
several States, would have the power to regulate? We 
are unable to state any principle which supports the 
relator’s claim of jurisdiction to determine what 
charges may be made for the transportation of freight 
through the State of Wisconsin. Whether the result 
would have been different if the order had prescribed 
rates only with respect to so much of the route as is 
within ovr own State we do not decide. The mere fact 
that Duluth and Mankato are both in this State, and 
that a part of the line of road of this respondent is also 
here, and operated under our law, cannot authorize 
our State authorities to regulate the operations of the 
148 miles of road which is wholly within the State of 
Wisconsin, and which there exists, and is managed, of 
course, under the laws of that State, subject to such 
limitations as the national Constitution may impose. 
The order in question applies to all freight transported 
over this route from Duluth to Mankato. But it ap- 
pears that in the usual course of business the respond- 
ent receives freight at the docks in Duluth destined 
for the several points on its road, both in Wisconsin 
and in this State, which had been received there from 
vessels navigating the great lakes, and which, as is to 
be inferred, must be classed as inter-State commerce 
in any meaning of that term. Of course, as to such 
transportation our commission has not authority to 
prescribe rates under the decisions above cited. There 
might perhaps be distinguished from this case the case 
of a Minnesota carrier engaged only in carrying be- 
tween points within this State, but whose route inci- 
dentally at sume point, and for an inconsiderable dis- 
tance, should cross the line of the State. Whether or 
not the transportation in such a case might be deemed 
to be substantially domestic, and not embracing an 
important element of foreign transit, we do not de- 
cide. This is not such acase. This line within Wis- 
consin, to which this order is applicable, was operated 
not merely for transportation between points in Min- 
nesota, but was doing the ordinary business of a com- 
mon carrier within the State of Wisconsin. 

The question under consideration has not come be- 
fore the Supreme Court of the United States in the 
form here presented; but itseems to us that that court 
has so determined the construction and effect of the 
commerce Clause in the Constitution that, following 
its decisions, as we are bound to do in such cases, the 
result already indicated cannot be avoided. We need 
not again refer to the many decisions, some of which 
have been cited, which leave no doubé that transpor- 
tation is commerce within the meaning of the Consti- 
tution, and that the authority of Congress is exclusive 
as respects the regulation of rates for inter-State com- 
merce. 

In Lord v. Steamship Co., 102 U.S. 541, the question 
presented for decision was whether Congress had the 
power to regulate the liability (to the owners of goods 
lost in the course of transportation) of the owners of 
vessels engaged only in transportation between dif- 
ferent ports in the same State (California), the voyage 
between such ports being in part upon the high seas, 


and out of the limits of the State. The court recog- 
nized the fact that Congress had no power to thus in- 
terfere with the exclusively internal commerce of a 
State, and that the law of Congress (restricting the 
common-law liability of carriers) could be sustained 
in its application to this case, only in case the trans- 
portation in question should be deemed to be within 
the clause of the Constitution empowering Congress 
“to regulate commerce with foreign nations and 
among the several States.” It was decided that such 
transportation was included in ‘‘commerce with for- 
eign nations,’ a matter of ‘‘ external concern,”’ as re- 
spected the State of California, and subject to the 
regulating power of Congress. If such transportation 
from San Francisco to San Diegu, in the same State, 
was ‘‘foreign’’ commerce (transportation) within the 
meaning of the Constitution, because the voyage was 
for the most part upon the high seas, the common 
highway of nations, is not the transportation from Du- 
luth to Mankato, by a route which for the most part 
is wholly within the territory of Wisconsin, commerce 
(transportation) ‘‘among the several States?” Has 
not the State of Wisconsin at least as much interest 
and as large a jurisdiction concerning the transit of 
goods by carrier across its territory as have the na- 
tions of the world, including our own, in the voyage 
merely from port to port in the State of California? 
How can the one be deemed foreign and the other ex- 
clusively internal, as respects the State of Minnesota? 
We are unable to make any distinction, and it seems 
to us that our decisions must be controlled by that 
above cited... Steamship Co. v. Board, 9 Sawy. 253, was 
like that last cited, except that the question related to 
the power of the State authorities of California to 
regulate rates of transportation upon steam vessels be- 
tween various ports in that State. That authority was 
denied for the reason that it was not domestic com- 
merce, the vessels in the course of the voyage going 
out to sea more than a league from land. Field, J., 
wrote the opinion of the Circuit Court. 

A case closely analogous to that under consideration 
was very recently decided by the Supreme Court of 
South Carolina, in Sternberger v. Railroad Co.,7 8. EK. 
Rep. 836. The defendant was charged with violating 
the statute of that State which forbids a higher charge 
for a shorter than fur a longer carriage. The property 
had been shipped from Charleston to Tatum—both 
places being within that State. The course of transit 
from Charleston was, first, over two railroads wholly 
within the State; then toa point in North Carolina 
over aroad operated in both States; then for some 
distance within North Carolina, over a road wholly 
within that State; then it was received in North Caro- 
lina by the defendant road, which was operated in 
both States, and transported to its destination at Ta- 
tum. The charge exacted for the entire distance was 
$4.40, while the freight to a point six miles further 
would have been only $4. It was held that the railroad 
commission of South Carolina had no jurisdiction to 
fix rates for such transportation; nor does the decis- 
ion seem to rest entirely upon the fact that one of the 
roads inthis route was wholly in North Carolina. 
That fact, as we think, should not have affected the 
result. 

The inter-State commerce commission has recently 
(November, 1888) ruled upon the question here pre- 
sented, holding that commerce between points in the 
same State, but which, in being carried from one place 
to the other, passes through another State, is inter- 
State commerce, subject to congressional regulation. 
Cotton Exchange v. Railway Co., 2 Inter-St. Com. R. 
375. We are aware that the Supreme Court of Penn- 
sylvania has held to the contrary. Com. v. Railroad 
Co., 17 Atl. Rep. 179. If those cases were wholly analo- 
gous to that before us, that court has not regarded the 
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decision of the court of last resort in such cases, in 
Lord v. Steamship Co., supra, as having the effect which 
we think must be accorded to it. 

Our conclusion is that the commission had no juris- 
diction to prescribe rates for transportion through the 
State of Wisconsin, and the writ must be quashed. 

Ordered accordingly. 


pie eee 


INJUNCTION—LEASE—RESTRICTIVE COV E- 
NANT—ANNOYANCE— HOSPITAL— INFEC- 
TION. 


— 


ENGLISH COURT OF APPEAL, OCT. 27, 1888. 


Top-HEATLEY v. BENHAM.* 


The lease of a dwelling-house contained a covenant by the 
leasee not to carry on certain specified trades on the premi- 
ses, nor do any act which should, or might be, orgrow to 
the annoyance, nuisance, grievance or damages of the les- 
sor, his heirs and assigns, or the inhabitants of the neigh- 
boring or adjoining houses. The lessee established a hos- 
pital at the house for the treatment of out-door patients 
suffering fron: diseases of the throat, nose, ear, skin, eye, 
fistula, and diseases of the rectum. The lessor and two 
of his tenants having brought an action against the lessee 
for an injunction restraining him from using the house 
for this purpose, held, that there had been a breach of 
the latter part of the covenant, and an injunction must 
be granted, as the plaintiffs had a reasonable apprehen- 
sion of risk of infection, which was an ‘‘ annoyance ” 
within the covenant, and it was not necessary for them 
to prove pecuniary damage. 

Held also that the covenant would be broken by any thing 
which was an annoyance to the inhabitants of the neigh- 
boring or adjoining houses which were not on the lessor’s 
estate. 


PPEAL from the Chancery Division. By a lease, 
se dated the 12th of November, 1821, Catherine Lee 
demised to Harriet Loyd a piece of land at Old Bromp- 
ton, together with the dwelling-house and buildings 
erected thereon, which dwelling-house was intended 
to form part of certain new buildings to be called Glou- 
cester terrace, to hold the same from the 25th of March 
then last past for the term of ninety-eight and one- 


quarter years, and Harriet Loyd covenanted (inter: 


alia) that she, the said Harriet Loyd, her executors, ad- 
ministrators or assigns would not during the term 
thereby granted, use, exercise or carry on, or permit or 
suffer any other person or persons whomsoever to in- 
habit, dwell in, use or occupy the said messuage or 
premises, or any part thereof, who should use or exer- 
cise therein or thereupon the trades or t usinesses of a 
tallow-chandler or melter of tallow, soap boiler, 
slaughterman, distiller, brewer, lamp-black maker, 
salammoniac manufacturer, or any other noisome, 
obnoxious or offensive trade or business, without the 
express license and consent of the said Catherine Lee, 
her heirs or assigns, nor do, or wittingly or willingly 
cause or suffer to be done, any act, matter or thing, in, 
upon or about the said premises, which should or 
might be, or grow to the annoyance, nuisance, griev- 
ance or damage of the said Catherine Lee, her heirs or 
assigns, or the inhabitants of the neighboring or ad- 
joining houses. ; 

At the date of this action the dwelling-house so de- 
mised was known as No. 6 Gloucester terrace, Old 
Brompton, and certain adjoining premises, being part 
of the same estate, were known as Nos. 7 and 8 Glou- 
cester terrace. The plaintiff Tod-Heatley was now 
the owner of the reversion of the said estate, and the 
plaintiffs, Messrs. Elliott and Fry, were the lessees and 
occupiers of Nos. 7 and 8 Gloucester terrace afore- 
said. Shortly before the commencement of this ac- 
tion the defendant, who was a medical man, became 


*60 L. T. Rep. (N. 8.) 241. 


tenant of No. 6 Gloucester terrace und the statement 
of claim alleged as follows: 


Par. 7. The defendant has promoted and got up a 
hospital called ‘* The Queen’s Jubilee Hospital’? and 
surgical appliance department for the treatment of dis- 
eases of the throat, nose and ear, skin, eye, fistula and 
other diseases of the rectum, and various deformities 
of the human frame, and he carries on or permits to be 
carried on the business of the said hospital at No. 6 
Gloucester terrace aforesuid. 

Par. 8. The business of the said hospital as carried 
on or permitted to be carried on by the defendant is a 
noisome, obnoxious and offensive business. 

Par. 9. The user of No. 6 Gloucester terrace afore- 
said, for the purposes of the said hospital, is an annoy- 
ance, nuisance, grievance and damage of or to the 
plaintiff Grant-Heatley Tod-Heatley, and of or to the 
inhabitants of the ueighboring or adjoining houses, 
and particularly to the plaintiffs Joseph John Elliott 
and Clarence Edward Fry, and will grow to greater an- 
noyance, nuisance, grievance and damage. 


The plaintiffs claimed an injunction to restrain the 
defendant from using No. 6 Gloucester terrace as a 
hospital:and surgical appliance department, for the 
treatment of the above-mentioned diseases, or of any 
other diseases, or from in any manner carrying on any 
noisome, obnoxious or offensive trade or business on 
the said premises, or from doing or suffering to be done 
any act on or about the demised premises which should 
or might be, or grow to the annoyance, nuisance, 
grievance or damage of the lessor or the inhabitants of 
the neighboring or adjoining houses, contrary to the 
covenants of the lease and also damages. 

The evidence for the plaintiffs went to show that the 
hospital attracted numerous poor people as out-pa- 
tients suffering from infectious diseases, and that it 
depreciated the value of the house property in the 
neighborhood. 

The evidence for the defendant was to the effect that 
there was not the slightest risk of infection; that, in 
fact, no patients suffering from infectious or contagi- 
ous diseases had attended the hospital; that there was 
no crowding or loitering about of patients; that the 
hospital supplied a want long felt in the district; that 
it was well conducted and was not a nuisance or an- 
noyance within the meaning of the covenant; and that 
it had not depreciated the value of the house property 
in the neighborhood, as the houses were not of a high- 
class character. 

The case was heard by Kekewich, J., who granted 
the injunction claimed (59 L. T. Rep. [N. S.] 25), and 
the defendant appealed. 


Barber, Q. C., Farwell and Gross, for appellant. 


Rigby, Q. C. (Alexander Young with him), for plain- 
tiffs. 


Cotton, L. J. This is an appeal from a decision of 
Kekewich, J., who granted an injunction restraining 
the defendants from using the house No. 60 Glouces- 
ter terrace as a hospital. It was contended on behalf 
of the appellant that the question for our determina- 
tion was whether or not anuisance had been made out. 
But that is not so. The question turns on the cove- 
pant. The predecessors of the defendant took the 
property from the predecessors of the plaintiffs under 
a certain covenant. The only question we have to con- 
sider is whether what has been done by the defendaut 
is in violation of the terms of that covenant. In my 
opinion, if that is made out, the court does not require 
the plaintiffs to show that any damage or pecuniary 
loss has been sustained by them. There was a contract 
between the original parties, and there being nothing 
wrong in the bargain, the plaintiffs have a right to in- 
sist on it, as the defendant’s predecessors got the 


392 


THE ALBANY LAW JOURNAL. 














property in consequence of it. It has been very prop- 
erly and fairly admitted on behalf of the defendant 
that, although he did not personally know of this cove- 
nant, as unfortunately he did not, yet he must be 
taken to have known of it, and he must not use the 
property in any way in violation of the covenant. 
Now, as I said during the course of the argument, 
there is no doubt that the defendant and those associ- 
ated with him are doing what they think is very bene- 
ficial for the poor people residing round about the 
place, and, as far as we can judge, it will be a great 
benefit to them to have this house used in this way; 
but we have nothing to do with that. We have only 
to put the true construction upon the covenant under 
which the defendant is bound. Now let us look at the 
construction of the covenant. It divides itself into 
two parts. The first part is a covenant to restrain the 
lessee from carrying on certain trades, which I need 
not go into, ‘‘or any other noxious or offensive trade 
or business”’ without the license of the lessor. That 
does not cover the present case, and I only refer to it 
because it was contended that what was being done by 
the defendant was a trade, and that as it did not come 
within the express provision with regard to a trade or 
business, the defendant ought not to be restrained 
from doing it, although it did come within the words 
of the latter part of the covenant, and was ‘“‘an an- 
noyance, nuisance, grievance or damage.’”’ But, in my 
opinion, that is wrong. The latter part of the cove- 
nant applies to everything which can be in any sense 
‘fan annoyance, nuisance, grievance or damage,’’ even 
though it be a trade which is not one of the noxious or 
annoying trades. What we have to consider then is 
whether what is done by the defendant comes within 
the latter part of the covenant. By it the defendant 
is not to do or cause, or suffer to be done, any act, mat- 
ter or thing which shall be, or may be, or grow to the 
‘‘annoyance, grievance or damage of the said Cathe- 
rine Lee, her heirs and assigns, or to the inhabitants 
of the neighboring or adjoining houses.” Now I first 
of all strike out the word ‘‘ nuisance.’’ It was argued 
that that would give a color to the whole clause, and 
reliance was placed, as [ understand, on the decision 
of Bacon, V. C., in the case of Harrison v. Good; but 
there the only word which Bacon, V. C., had to deal 
with in the covenant was the word * nuisance,’’ and he 
expressly decided the case upon that ground. I can 
only say that I express no opinion on the construction 
he put on the covenant before him, and I say that be- 
cause it might be otherwise said that Cotton, L. J., re- 
ferred to it in this case, and did not express disap- 
proval, and therefore he approved of it. I give no opin. 
ion. I neither express approval nor disapproval of 
that decision. But there are other words which we 
have to construe; the words are, ‘‘may grow to the 
annoyance, nuisance, grievance or damage of the said 
Catherine Lee, her heirs or assigns.’’ I stop there for 
amoment. I shall have to refer to the clause again 
presently. It has been contended that nothing can 
come within the words ‘‘annoyance or grievance,” 
unless it involves a money loss which has been proved 
and shown on the part of the plaintiffs. I must ex- 
press my dissent from that. The damage may require 
in some degree to be measured by pecuniary loss, but 
‘‘annoyance or grievance’’ are words added, not sim- 
ply with reference to nuisance or to damage, and in 
my opinion many things may be within the meaning 
of this clause an annoyance or grievance to the owner 
of this property, or the inhabitants of the neighboring 
or adjoining houses, although no pecuniary loss can be 
shown as resulting from the acts complained of. If it 
were necessary to enter into the question, [ do not 
think I should agree with Kekewich, J., in the view 
he took, that on the evidence there was no pecuniary 
loss whatever sustained, because the difficulty in let- 


“what is being done there. 


ting houses is a pecuniary loss, and the difficulty in 
selling houses is a pecuniary loss. But I do not enter 
into that question—it is unnecessary, in my opinion, 
to do so; and I go to the question whether there was 
annoyance or grievance within the meaning of the 
covenant, taking the latter part of it, ‘‘to Catherine 
Lee, her heirs and assigns, or to the inhabitants of the 
neighboring or adjoining houses.”’ I will not give any 
opinion on how far without those words the covenant 
may have protected the whole of the property, which 
apparently at the time was let out in building lots, and 
had been let to various builders. I do not express any 
opinion against the covenant affecting the whole es- 
tate, but the added words “or to the inhabitants of 
the neighboring or adjoining houses’? not only ap- 
ply to any houses on the remainder of the prop- 
erty belonging to her as reversioner, but, in my 
opinion, apply to other property too; and if any 
act done by the defendant really amounts toa griev- 
ance to the inhabitants of houses in the adjoining 
property, in my opinion, that is prohibited by this 
covenant. To my mind it must be so. What did the 
lessor do? She put ina covenant in order to protect her 
building estate. Now it must be obvious that, if any 
thing is done so as to interfere with or be a grievance 
to the inhabitants of the adjoining houses, so as to de- 
preciate the property aud cause it to be held and occu- 
pied by an inferior set of tenants, that must react 
upon her property. As toany adjoining houses which 
there may be a difficulty in letting, or which may re- 
main unoccupied or in any way be affected by a griev- 
ance or annoyance, that will react upon her property, 
and therefore I differ from Kekewich, J., in saying 
that such damage, annoyance or grievance only can be 
regarded as is caused to the inhabitants of the houses 
on the plaintiff's property. 

Well, then, we come to the question whether there 
is an annoyance or grievance either to the adjoining 
houses or to the houses on the property in question? 
Now ‘annoyance or grievance ”’ are words which have 
no definite legal meaning, but we must consider what 
they mean. It has been pressed upon us that we can- 
not say that the meaning was that which was an an- 
noyance or grievance to reasonable people, because the 
judges in speaking of what would be an annoyance to 
reasonable people are only speaking of that which they 
themselves really think would be an annoyance or 
grievance. That is the difficulty that judges very often 
have to deal with, and they must not take that as an 
annoyance or grievance which would be only to some 
sensitive persons an annoyance or grievance. They 
must not decide upon what their individual thoughts 
are, but on what in their opinion, and upon the evi- 
dence before them, would be an annoyance or griev- 
ance to reasonable, sensible people. That, I think, is 
in accordance with the opinion expressed by Knight- 
Bruce, V. C., in Walter v. Selfe. I think an act which 
is an interference with the pleasurable enjoyment in 
reason of a house is an annoyance or grievance. It is 
not sufficient, in order to bring the case within the 
words, that the plaintiff should show that any particu- 
lar man may object to it, but we must be satisfied by 
argument, and by evidence, that reasonable people, 
having regard to the ordinary use of a house for pleas- 
urable enjoyment, would be annoyed or aggrieved by 
It is not necessary, in order 
to show that there has been reasonable ground for an- 
noyance or grievance, to show that in fact there is 
danger or risk of infection. A reasonable apprehen- 
sion of nuisance from acts done by the defendants will 
produce such interference with the pleasurable and 
reasonable enjoyment of the adjoining houses as to 
come within the words ‘‘ annoyance and grievance ’— 
not that any particular person is annoyed or aggrieved, 
but that there is annoyance or grievance to persons 
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who entertain reasonable views. Now, what has been 


done here? There have been brought to this hospital 
a large number of people who have had, some of them 
certainly, contagious diseases, but who are said not to 
have had infectious diseases. Diseases may be com- 
municated by contagion, and I see nothing to prevent 
the servant of a family coming against some one going 
to this hospital who has a contagious disease, and pos- 
sibly taking it into the house of bis or her employer in 
the neighborhood. Certainly I think it cannot be said 
that there is no reasonable fear, no reasonable appre- 
hension of risk from a hospital like this, surrounded as 
it is by houses, from other people meeting the suffer- 
jug people there. I donot go into and criticise the 
evidence of the doctors. There are some called on be- 
half of the plaintiffs who give their view and point out 
what they think may be acase of nuisance. Even if 
they do not make out that there is really risk, yet in 


my opinion the expression of their opinions shows | 


that persons residing in the neighborhood of these 


houses or those who go to Elliott and Fry’s, or those | 


who are prevented, or may be prevented, from having 
their photographs taken there, aud inhabitants of ad- 
joining houses in Gloucester terrace, might reasonably 
apprehend risk in consequence of these suffering per- 
sons being brought there. It is said that when we 
walk, along the Strand we run just as much risk as the 
people do here. Possibly one may do sv. I do not 
know, when one isin London (speaking for myself), 
that one thinks so much of the risk as the people who 
live in the country do; but this is bringing to acentre 
in the immediate neighborhood of these houses people, 
some of whom are diseased, some of whom have con- 
tagious diseases, some of whom there is reason to be- 
lieve have diseases that are possibly infectious. In my 
opinion, having regard to the evidence of the doctors 
on both sides, it cannot be said that the apprehension 


of risk from this hospital being carried on there, in the | 


way it is carried on, is unreasonable. In my opinion 
therefore there is a violation of the covenant here, 
und in my opinion this appeal must be dismissed. 


LINDLEY, L. J. This appeal turns entirely on the 
true construction of the covenant, and upon that I 
shall have to say very little. The covenant is divided 
into two parts. 
lessee that he will not carry on what is popularly de- 


scribed as an ‘ offensive’’ business without the license | 


of the lessor. The case is not brought within that. No 
one could contend it is. The second part of the cove- 
nant is: ** That the lessee will not do or suffer any 
thing which shall, or may be, or grow to the annoy- 
ance, nuisance, grievance or damage of the lessor, her 
heirs and assigns, or the inhabitants of the neighbor- 
ing houses.’’ Now, the question which arises is this, 
what is the meaning of the expression, ‘‘ shall, or may 
be, or grow to the annoyance, nuisance or damage ”’ of 
the persons named? Certainly that string of words is 
introduced in order to give tothe covenantee a greater 
protection than the covenantee would have had with- 
out any such words at all. ‘hese words are also used 
in order to give the covenantee a greater protection 
than he would have had if only one of those words 
were used. It is of no use putting in the words ‘‘ any 
grievance or damage ’’ in addition to ‘‘nuisance,”’ ex- 
cept for the very purpose of giving him greater pro- 
tection than he would have had if the word ‘nui- 
sunce’’ were alone in. When Bacon, V. C., held, as he 


did, in Harrison v. Good, that the word ‘‘ nuisance” | 


in the covenant meant only that which would be a le- 
gal nuisance without the covenant, 1 doubt whether 
he gave sufficient weight to the consideration that the 
whole object of having a covenant as to nuisance is to 
give the covenantee some protection in addition to 
what he would otherwise have had. Iam not by any 
means sure that the vice-chancellor did not put onthe 


The first part is the covenant by the . 





word “nuisance” in that covenant too restrictive an 
interpretation; but, be that as it may, I cannot at all 
agree with the contention that these words ‘‘ annoy- 
ance or grievance to the inhabitants’? mean that 
which would be according to law a vuisance, or that 
the covenant is as to such acts as would produce pe- 
cuniary damage. If it were necessary to cousider this 
question of damage, I confess the inference I should 
draw from the evidence is that pecuniary damage is 
made out. I think that is the legitimate inference 
from the evidence, but I do not rely upon that:at all. 

I will assume that Kekewich, J.,who saw the witnesses, 

is correct in that, and his opinion clearly was that 

there was no pecuniary damage whatever. I will as- 
sume that to be so. Still, we come back to the ques- 
tion whether that which has been done is not within 
those words ‘such as shall cause, or may be, or grow 
to the annoyance or grievance of the lessor.’’ Now, 

what is the meaning of ‘‘annoyance?’”’ The meaning 
is, that which annoys, that which raises objections in 

the mind of anybody, and unpleasant feelings; but it 
would be absurd to suppose that this covenant was in- 
tended to include any thing which would annoy any- 

body; there is no language which justifies such a ridicu- 
lous and unreasonable interpretation. It must be some- 
thing which annoys the lessor, her heirs or assigus, or 
the inhabitants, something or other which raises an 
objection in the minds of reasonable men. Any thing 
which does that must be anannoyance. That must be 
the meaning of the expression—any thing which really 
does bring an objection to the mind of a reasonable be- 

ing may be an “‘aunoyance”’ within the meaning of 

the covenant. Now, let us see to whom it is to be an 

annoyance. It must be ‘‘ to the lessor, her heirs or as- 
signs,” or the inhabitants of the adjoining houses. 

Mr. Tod-Heatley, who in this case represents the own- 
ers of the reversion of this property, says: ‘‘It is an 

annoyance, not because I live there, but because my 

tenants come to me and complain, and it gives me 

trouble and vexation, because what annoys them is a 
trouble and vexation to me.’’ But let us look at the 
under-tenants—are they not annoyed? Is there noth- 
ing done here which raises an objection on their part 
looking at them as reasonable beings? Is it a fanciful 
feeling of distaste? I must say at one time I thought 
that Mr. Barber might succeed in showing that there 
was really nothing to complain of here except the per- 
sonal annoyance of the proprietor, and of the inhabi- 
tants of the adjoining houses. It struck me there 
might be some doubt whether there was annoyance to 

the neighboring or adjoining houses—that which would 
be an annoyance within the meaning of these words, 

but only some fanciful distaste, which would not be’ 
sufficient. But when I come to the evidence and look 
at it, 1 am satisfied that this does really annoy agreat 
mauy people on this estate. Whetherthe doctors on 
the defendant’s side are right in saying that there is 
nothing to be afraid of, or whether tho evidence on the 
other side is right, that something is to be feared, it 
appears to me to be unnecessary to decide. It is quite 
enough, as it appears to me, to establish that reason- 
able men are satisfied that serious risk is incurred, and 
that they reasonably believe there is serious risk. That 
annoys the neighbors, and the case is, that it is that an- 

noyance against which the lessor has taken the precau- 
tion to protect herself by a special bargain. I do not 
mean to say or to intimate in the slightest degree that 
this hospital is a nuisance; I do not mean to say I do 

not think it is. The question is, what extra protection 

this lessor is entitled to, and has he been deprived of 

that extra protection? Looking at it in that point of 

view, I think the case is made out, and that this ap- 

peal ought to be dismissed. 


Bowrn, L. J. Lamof the sameopinion. It is quite 
clear that we have not to decide the question whether 
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this hospital is a nuisance at common law. If it had 
been placed or put down in any particular neighbor- 
hood unfettered by any contractural obligations, I very 
much doubt whether on this evidence it could be said 
to be a nuisance at common law; I think there is noth- 
ing to justify us in so thinking. But that is not the 
question. Here there has been a special bargain by 
the terms of which the gentlemen who founded this 
hospital now discover that they are fettered. That 
bargain is that on that particular plot of ground there 
shall be nothing done upon the premises which is to 
lead or grow to the annoyance of the lessor or the in- 
habitants of the neighboring or adjoining houses. 
Now, all we have to consider, on the evidence before 
us, is whether this hospital is a thing which is an an- 
noyance to the lessor or to the inhabitants of the 
neighboring or adjoining houses. What is the mean- 
ing of the term ‘‘annoyance?”’ It is more, asit seems 
to me, than ‘‘nuisance.’’ The language of the cove- 
nant is, that nothing is to be done ‘‘ which shall, or 
may be, or grow to the annoyance, nuisance, griev- 
ance or damage of Catherine Lee, or the inhabitants 
of the neighboring or adjoiuing houses.’’ Now, if 
‘‘annoyance”’ meant the same thing as ‘‘ nuisance,’’ it 
would not have been putin. It means something dif- 
ferent from nuisance. What does nuisance mean? If 
one were to be guided strictly by the common law, we 
know what nuisance is. In the covenant, whether the 
term is employed in the exact sense of the common 
law or not is a matter that may be doubted, but 1 will 
assume, a8 a matter of argument only, that ‘‘ nui- 
sance’’ in this covenant means only nuisance at com- 
mon law. What does nuisance at common law mean? 
What would be called a nuisance in that sense? I take 
the language of Kunight-Bruce, V.C., in Walter v. 
Selfe, that it would be ‘‘an inconvenience materially 
interfering with the ordinary comfort physically of 
human existence, not merely according to elegant or 
dainty modes and habits of living, but according to 
plain and sober simple notions among the English peo- 
ple.” A material interference with the ordinary com- 
fort of existeuce—that would bea nuisance. The law 
in defining ‘* nuisance ”’ in that way has stopped short 
—I will not say of protecting the fancies of people, be- 
cause the mere fancies of people I do not think can in 
any view be an element in the definition—but has stop- 
ped short, according to what was said by Lord Coke in 
Aldred’s Case, 9 Coke’s Reps. 58b, of giving an action 
in respect of that which is a matter only of delight and 
not of necessity. The expression ‘ annoyance” how- 
ever is wider than nuisance, and if you find a thing 
that reasonably troubles the mind and pleasure, not of 
a fanciful person, or of a skilled person who knows 
the truth, but of the ordinary sensible English inhabi- 
tant of a house, if there is any thing which disturbs 
his reasonable piece of mind, that seems to me to be 
au annoyance, although it may not appear to amount 
to physical detriment to comfort. You must not take 
fanciful people on the one side, or skilled people on 
the other, and that is the key, as it seems to me, of 
this case. Doctors may be able to say, and for any 
thing I know may be able to say with certainty that 
there is no sort of danger from this hospital to the sur- 
rounding neighborhood; but the fact that some doc- 
tors think there is makes it certain at all events that 
it is not an unreasonable thing for persons of ordinary 
apprehension to be troubled in their minds about it, 
and if it is not an unreasonable thing for an ordinary 
person who lives in the neighborhood to be troubled in 
his mind by the apprehension of such risk, it seems to 
me there is danger of annoyance, though it may not be 
a nuisance. There is interference with the reasonable 
pleasure and mental peace of the neighborhood, al- 
though there may not be actual interference which 
may be restrained by the covenant. As Cotton, L. J., 





has said, it seems to me that the very opinions of doc- 
tors called on behalf of the plaintiff to the effect that 
there may be a risk, even if they are wrong in thinking 
there is risk, shows that it is not at all events. unrea- 
sonable for less skilled and competent persons to think 
so. The measure is what is reasonable enjoyment of a 
man’s premises—not according to the estimate given 
by skilled doctors as to the effect of a hospital, but ac- 
cording to what ordinary people who are not skilled 
doctors may think it. Now, the strong part of the evi- 
dence, as it seems to me, is that which comes to this, 
that in this place are collected during every afteruoon 
for two or three hours a number of poor people more 
or less suffering from disease. It is said that nobody 
ever has gone there who has had an infectious disease. 
That may be true. If so, the hospital has been very 
fortunate. But although it has not happened, is it not 
unreasonable to suppose that poor people who cannot 
read, and are dependent upon directions given to them, 
may wander about here and find their way to the hos- 
pital without knowing exactly whether they are going 
to the proper place for the treatment of the particular 
disease from which they are suffering? They are poor 
ignorant people who are collected there, and who are 
suffering from certain diseases. It appears to me it is 
not unreasonable that the neighborhood should be ap- 
prehensive as to the consequences; and if the neigh- 
borhood is reasonably apprehensive as to the conse- 
quences, the matter, I think, comes within the cove- 
nant. J agree with what Cotton, L. J., said as to the 
construction to be put on the terms “inhabitants of 
the neighborhood ”’ and ‘‘ adjoining houses,” that the 
application of these words cannot be confined to the 
lessor’s own property. Of course, in every case it isa 
question of construction of the particular document. 
It might appear from the context that ‘‘ adjoining 
houses’”’ only applied to houses which belonged to the 
lessor; but if there is nothing in the context to show 
it, why should we read the words in such a way? That 
which, according to the reasonable view of the thing, 
depreciates the neighborhood depreciates the house it- 
self. I agree with the words in their ordinary English 
construction, giving them a sense which is not at all 
unreasonable from what one clearly sees as to the value 
of the particular property. I ought to add that I en- 
tirely agree with what Lindley, L. J., said; and in this 
particular case, though it is not necessary to show pe- 
cuniary damage, I doubt very much whether I should 
draw the inference which Kekewich, J., has drawn, 
that no pecuniary damage has been shown. 


a 


NEW YORK COURT OF APPEALS ABSTRACT. 


ASSIGNMENT FOR CREDITORS—ASSIGNEEK—ADOPTION 
OF CONTRACTS — SET-OFF. — Plaintiff’s assignor con- 
tracted to furnish defendant all the boxes it should re- 
quire, and on failure to do so, agreed that defendant 
might supply itself in open market and charge the as- 
signor with the excess of the cost over the contract 
price. There was evidence that after the assignment 
plaintiffadopted the contract. Plaintiff performed for 
a time, and then gave notice of inability longer to do 
so, and defendant thereafter supplied itself in the 
market. In an action for the price of the boxes so de- 
livered by plaintiff, held, that defendant was en- 
titled to recoup the stipulated damages for failure to 
continue performance. Thompson v. Whitmarsh, 100 
N. Y. 85; Buckland v. Gallup, 105 id. 453. Second Di- 
vision, March 19, 1889. Patton v. Royal Baking Powder 
Co. Opinion by Bradley, J. 


BANKS—COLLECTIONS--ALTERED DRAFT—PAYMENT 
—APPLICATION.—(1) A draft on plaintiff bank, which 
had been fraudulently altered, was received by the EK. 
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Bank for collection only, and was indorsed and for- 
warded by it to defendant for collection for its ac- 
count. The amount of the draft was credited by de- 
fendant to the EK. Bank, and was afterward paid by 
plaintiff to defendant. All sums to the credit of the 
E. Bank at the time of payment were paid by defend- 
ant to the K. Bank before the alteration was discov- 
ered. Held, that defendant was not liable to plaintiff 
for the amount thus erroneously paid to it. When the 
draft in question was paid by the plaintiff under a mis- 
take of fact, the defendant either owned it, or simply 
held it for collection as the agent of the E. Bank. If 
the defendant had then owned the draft, it would 
have become liable, upon discovery of the facts, to re- 
fund the amount mispaid, provided its condition had 
not in the meantime changed so that this would be un- 
just. Bank v. Banking Ass’n, 55 N. Y. 211; White v. 
Bank, 64 id. 316. If however the defendant: did not 
then own thedraft, but merely presented it for pay- 
ment as the agent of another bank, it could not be re- 
quired to repay, provided it paid over to its principal 
before notice of the mistake. La Farge v. Kneeland, 
7 Cow. 460; Mowatt v. McLelan, 1 Wend. 173; Her- 
rick v. Gallagher, 60 Barb. 566; Story Ag., § 300. The 
plaintiff claimed that the entry made by the defend- 
ant on its books to the credit of the E. Bank upon 
receipt of the draft proved that it belonged to the 
defendant, while the defendant claimed that the re- 
strictive indorsemeut of the draft by the E. Bank pre- 
vented any change of title, and simply created an 
agency for collection. A question of fact thus arose 
as tothe intention of the parties to the transaction, 
to be determined by considering their words and acts, 
their course of business, and all of the surrounding 
circumstances. We think that the decision of this 
question in favor of the defendant by the trial court, 
acting in the place of a jury, is conclusive upon us. 
Moreover it seems to be settled that the title to com- 
mercial paper received for collection by a bank, and 
forwarded to its correspondent in the usual course of 
business, without any express agreement in reference 
thereto, does not vest in such correspondent, even if 
it hasremitted upon general account in anticipation 
of collection. Dickerson v. Wason, 47N. Y. 439. Title 
passes only by a contract to that effect, to be either ex- 
pressly proved or inferred from an unequivocal course 
of dealing. Scott v. Bank, 23 N. Y. 289. This would 
involve in the case at bar «an agreement on the part of 
the defendant to become absolutely responsible to the 
E. Bank for the amount of the draft, whether it was 
collected or not, without any right to reimbursement 
for advances. Id. This was not the agreement of the 
parties to the transaction in question, either as found 
by the trial court or as appears from the undisputed 
evidence. In the case of Bank v. Lloyd, 90 N. Y. 530, 
relied upon by the plaintiff, the referee found that the 
owner of a check indorsed it in blank, and deposited 
it in a bank, which received it as a deposit of money, 
entered the amount as cash to his credit in his pass- 
book, and returned the book to him. It was held that 
under those circumstances the property in the check 
passed from the customer, and vested inthe bank. No 
other result could folluw a transfer absolute in form 
and in fact by one party and its receipt as cash by the 
other. (2) The rulethata payment on a general ac- 
count, made with no direction as to its appropriation, 
is to be applied to the oldest items of debit, applies to 
payments made by defendant to the EK. Bank in deter- 
mining whether it has paid to the E. Bank the amount 
of the draft. Sheppard v. Steele, 43 N. Y. 52; Allen 
vy. Culver, 3 Den. 284; Webb v. Dickinson, 11 Wend. 65. 
Second Division, March 19, 1889. National Park Bank 
of New York v. Seaboard Bank. Opinion by Vann, J. 


CONSTITUTIONAL LAW — TITLES OF ACTS — AMEND- 
MENT OF ACTS — EXCLUSIVE PRIVILEGES.—(1) The act 


of New York, 1868, entitled ‘‘An act to provide for the 
transmission of letters, packages and merchandise in 
the cities of New York and Brooklyn, and across the 
North and East rivers, by means of pneumatic tubes, 
to be constructed beneath the surface of the streets 
and public places in said cities, and under the waters 
of said rivers,’’ authorizing the formation of a corpora. 
tion under the manufacturing company laws to carry. 
on the business, is not invalid under the Constitution, 
article 3, section 16, forbidding the passage of any pri- 
vate or local bill embracing more than one subject, 
which shall he expressed in its title. (2) The act of 
New York, 1873, entitled as amending said act of 1868 
and the supplementary act of 1869, ‘‘and to provide 
for the transportation of passengers in said tubes,’ au- 
thorized the company to enlarge the diameter of their 
tubes for the construction of a railway or railways 
therein, from a mean interior diameter of not more 
than fifty-four inches to an exterior measurement of 
not more than eighteen feet in height and thirty-one 
feetin width. No propulsion by atmospheric. pressure 
was mentioned, but the company was in fact empow- 


ered to build an underground railway not less than fif- 


teen miles long, with two or more tracks, turnouts, 
platforms, stations, buildings, etc., with power to con- 
nect with surface steam railways. Held, that the act 
was invalid under the Constitution, article 3, section 
16. What do the words ‘‘ pneumatic tubes’’ mean? 
They convey to our minds no other meaning than that 
of tubes for the transmission of parcels operated by at- 
mospheric pressure applied within the tubes. The par- 
cels may betransmitted outside the tubes,upon vehicles 
attached toa piston operated within the tubes by atmos- 
pheric pressure, orthey may be transmitted within the 
tubes by atmospheric pressure applied behind them. 
But they are in no sense railways. Sucha tube may 
contain vehicles placed upon wheels, and the wheels 
may run upon rails or in grooves, and yet the struc- 
ture could not, according to the popular sense, or 
any legal sense, be what is generally known as a rail- 
way. The tubes may be so constructed that in a tech- 
nical or scientific sense the structure might be calleda 
railway; and so, too, any structure upon which vehi- 
cles may be moved upon rails, however peculiar or 
small, may in some limited sense be called a railway, 
and yet it may not be a railway within the meaning of 
the Constitution and the general laws of the State. 
When they speak of railways they always mean rail- 
ways either for the general carriage of property or of 


‘passengers or of both; and a railway which may be 


operated in small pneumatic tubes by atmospheric 
pressure for the transmission of small packages is not 
within such meaning. Such was the character and status 
of the corporation organized under the act of 1868. 
That act was amended by the act (chap. 512, Laws of 
1859) entitled ‘‘An act supplementary to chapter 842 
of the Laws of 1868, in relation to carrying letters, 
packages and merchandise by means of pneumatic 
tubes in New York and Brooklyn;” but there is noth- 
ing in that act pertinent to the present discussion. 
From 1868 to the commencement of this action, in 1886, 
so far as this record discloses, nothing whatever was 
done by the corporation except to change its name sev- 
eral times, and to procure acts of the Legislature pur- 
porting to enlarge its powers and extend its corporate 
life. No pneumatic tubes have been coustructed, and 
it is a fair infereuce from the admitted facts that the 
system for the pneumatic transmission of property was 
before the year 1873 found to beimpracticable. Ithad 
been tried in various parts of Kurope, but had proved 
a failure, and for the general transmission of property 
or passengers was in the year 1873 nowhere in use. 
Cham. Cyclop., tits. ‘‘Atmospheric Railway’’ and 
“Pneumatic Dispatch;” Cyclop. Britannica, tit. 
‘‘Atmospheric Railway ;’’ Appleton Cyclop., tit. ‘‘At- 
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mospheric Railway;’’ Johnson Cyclop., tit. ‘‘ Pneu- 
matic Transmission.”” What was before a manufac- 
turing corporation was converted into a railroad cor- 
poration, or at least had superadded the powers, privi- 
leges, duties and liabilities of railroad corporations un- 
der the general laws of the State, with authority, by 
the consent of the engineer commissioners, to use, for 
the movement of its cars, horses, steam or any other 
motive power. 
such a corporation is certainly a subject not expressed 
in the title of the act. The only subject there indi- 
cated is the transportation of passengers and property 
through pneumatic tubes by atmospheric pressure. A 
title purporting that ap act provides for pneumatic 
transportation would not be sufficient for an act au- 
thorizing the construction and operation of a horse 
railway or a steam railway, as atitle purporting that 
an act authorizes a line of omnibuses for the transpor- 
tation of passengers would not be sufficient for an act 
authorizing the construction of a railway for the same 
purpose. The constitutional provision referred to has 
been deemed by statesmen and jurists conditores legum 
of so much importauce that itis found in the funda- 
mentallaw of most of the States. Its purpose is to 
prevent fraud and deception by concealment in the 
body of acts of subjects not by their titles disclosed to 
the general public and to legislators who may rely upon 
them for information as to pending legislation. When 
the subject is expressed all matters fairly and reason- 
ably connected with it, and all measures which will or 
may facilitate its accomplishment, are proper to be in- 
corporated in the act, and are germane to the title. 
The title must be such at least as fairly to suggest or 
give aclue to the subject dealt with in the act, and un- 
less it comes up to this standard, it falls below the con- 
stitutional requirement. Mayor, etc., v. Colgate, 12 
N. Y. 146; People v. Hills, 35 id. 449, 452; J/n re Bridge, 
721d. 527; Inve Public Parks, 86 id. 489; People v. 
Whitlock, 92 id. 191; /n re Knaust, 101 id. 188; Cooley 
Const. Lim. 141. Here the only subject suggested by 
the title is the transportation of passengers and prop- 
erty through pneumatic tubes, by atmospheric pres- 
sure, and every thing appropriate and germane to that 
subject could be provided for in the act. But a person 
reading the title alone would have no clue whatever to 
the great railway scheme actually authorized by the 
act; and so the corporators themselves evidently re- 
garded the act, for, finding that the corporation had 
outgrown its name, ‘‘The Beach Pneumatic Transit 
Company,’’ they, by the act 503 of the Laws of 1874, had 
it changed to the ‘‘ Broadway Underground Railway 
Company;”’ and in that act what were before called 
‘‘tubes”’ are called ‘*‘ tunnels; ’’ and ten years later, by 
an order of the proper court, the name was again 
changed to the ‘‘New York Arcade Railway Com- 
pany.’’ While by the acts of 1874, chapter 454 of 1881, 
and chapter 312 of 1886, the charter of the corporation 
was amended, and its powers greatly enlarged, pneu- 
matic tubes, propulsion by atmospheric pressure, and 
pneumatic railways are nowhere mentioned, and all 
that is left as a result of all the legislation is a grand 
scheme for underground railways, operated by any 
motive power except such as shall emit ‘‘ smoke, gas or 
cinders,’’ which, if carried into effect, would doubtless 
be one of the marvels of the world. But, if it is as de- 
sirable and safe as it is marvelous, it should be placed 
upon a constitutional basis, and make an undisguised 
appeal upon its merits for the public sanction. (3) 
The act of 1886 gave the company the right to excavate 
for their railways a space of forty-four feet, inside 
measurement, without limitation as to depth, instead 
of the thirty-one by eighteen feet tubes of the act of 
1873, and to occupy the whole street, instead of stop- 
ping at two feet from the curb line and eighteen feet 


from the building lire, and to use any motive power 


The construction of such a railway by . 


which would not allow the emission of smoke, gas or 
cinders. Held, that this act was not in any proper 
sense an amendment of that of 1873, and was invalid 
under the constitutional amendment of 1875, prohibit- 
ing the passage of « private or local bill granting any 
corporation the right to lay down railroad tracks or 
any exclusive privilege, immunity or franchise what- 
ever. March 12, 1889. Astor v. New York A. Ry. Co. 
Bailey v. Same. Opinions by Earl and Gray, JJ. 


ESCAPE—DISCHARGE UPON ORDER OF COURT—POOR 
DEBTORS — DISCHARGE — JURISDICTION — WAIVER OF 
OBJECTION.—(1) A sheriff who discharges a debtor im- 
prisoned upon execution pursuant to an order of dis- 
charge from the courtin which the judgment was re- 
coverea, which order fails to recite all the facts requi- 
site to jurisdiction, is liable for an escape, unless he 
make it appear that the court did in fact have juris- 
diction to make the order. Bullymore yv. Cooper, 46 
N. Y. 236. (2) The failure of the debtor to make, on 
the day of the presentation of the petition for dis- 
charge, the affidavit, as required by section 2204 of the 
New York Code of Civil Procedure, renders the pro- 
ceedings jurisdictionally defective, but such defect is 
waived by the general appearance of the attorney for 
the creditor, and failure to raise the specific objection. 
People v. Bancker, 5 N. Y. 106; Hilton v. Fonda, 86 
id. 340; Stevens v. Benton, 2 Lans. 156; Hart v. 
Dubois, 20 Wend. 236. Second Division, March 19, 
1889. Shaffer v. Riseley. Opinion by Bradley, J. 


HigHWAYS—COMMISSIONERS—AUDIT OF ACCOUNTS—- 
MANDAMUS.—-Under the Laws of NewYork, 1863, 
chapter 172, section 2, requiring commissioners of high- 
ways to account with the board of town auditors for 
all money received and disbursed by them by virtue of 
their offices, mandamus will not lie to the board of au- 
ditors toaudit and certify for payment claims of the 
highway commissioner for costs and disbursements in- 
curred and paid by him in suits brought in his official 
capacity, and for moneys expended for bridge repairs; 
certiorari is the only remedy. No claim against a town 
is obligatory upon or is enforceable against a town un- 
til it has been audited or examined and allowed. . Its 
jurisdiction over claims against the town is not only 
original, but it is conclusive until brought under re- 
view in another court in the manner prescribed by 
law. Osterhoudt v. Rigney, 98 N. ¥. 234. The board 
of town auditors is to determine whether aclaim pre- 
sented is a town charge, aud the amount of it or the 
portion of it which is a town charge. The claims pre- 
sented generally involve questions of mixed law and 
fact. In some instances the board will have nothing 
to examine as to the amount of the charge, but simply 
whether the prosecution or defense was conducted 
upon reasonable grounds and in good faith. In certain 
classes of town charges the amount is fixed by statute, 
by agreement, or by the judgment of a court. Such 
are claims for salaries fixed by law, or the amount of 
damages or costs awarded by the judgment of a court. 
In some cases, where the rate of compensation by the 
day is fixed by the law, the board determine the 
amount by ascertaining the number of days of service; 
for instance, a claim presented by highway commis- 
sioners that a judgment recovered against them for in- 
juries arising from a defective bridge or highway. In 
such a case, a board of town officers shall have power 
to audit and pay, if they shall deem it just so to do. 
Laws of 1881, chaps. 700-704. This board must de- 
termine the legality of the claim, and whether it is a 
town charge. Oftentimes the legality, and not the 
amount, of the claim, is the main, if not the only ques- 
tion for examination. Tenney v. Mautner, 24 Hun, 
340; People v. Board, 93 N. Y. 403. I think that it may 
be stated as a general, if not universal, proposition, 
that no claim can be collected of or enforced against a 
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town until it has been audited and allowed by the 
board of town auditors. 93 N. Y., swpra, 403; People 
v. Board, 74 id. 310. Statutes have been passed and 
amended from time to time as to the manner of issu- 
ing execution against town aud other officers, and as to 
what property may be levied thereunder, but such 
statutes do not affect the question whether a claim is 
a town charge. ~Such is the character of section 1931, 
Code of Civil Procedure. If the claim embraced in the 
judgment against the relator is not to be submitted to 
the judgment of the board of town auditors, it would 
follow that a highway commissioner may commence 
actions without cause of action, or upon any pretext, 
against any person whatsoever, aud when beaten with 
costs, the town must pay the judgment. If the judg- 
ment constitutes an absolute liability against the town, 
why go through the mere formality of presenting to 
the board for audit and allowance at all? or what ne- 
cessity or propriety in asking the court’s mandate to 
the board of auditors to audit and allow it? If the 
board of town auditors have no discretion to exercise 
in allowing or rejecting such claim, why not present it 
at once, in the first instance, to the board of supervis- 
ors to levy and raise the money to pay it? The ad- 
mission is that all three claims were presented to and 
examined by the board, and were rejected as illegal 
claims. Their determination, it seems to me, like the 
determination of all courts, is conclusive, until re- 
versed or modified under proceedings by certiorari. A. 
mandamus will not issue commanding the board to do 
over again what it has done, but with a different re- 
sult. This would imply that the Supreme Court might 
dictate the judgment of the board. People v. Town 
Auditors, 82 N. Y. 82; Phoenix v. Supervisors, 1 Hill, 
362; People v. Board, 93 N. Y. 404; People v. Fair- 
man, 12 Abb. N. C. 272; People v. Board, 52 N. Y. 
227. If these views are correct, then the claims 
under consideration have been adjudicated by the 
respondents, and there is no occasion for, or pro- 
priety in asking for, a mandamus; and bence 
this court is not called upon to examine the le- 
gality of the claim, but the relator must pursue the 
remedy afforded by certiorari to review the decision of 
the board. People v. Chapin, 104 N. Y. 104. Another 
defense to this proceeding, if the bills have been au- 
dited and rejected by the town board upon their mer- 
its, is that such audit forms a bar to a reauditing of 
the bills by the board of town auditors, and to the ap- 
plication fora mandamus requiring them to do go. 
Osterhoudt v. Rigney, 98 N. Y. 222; People v. Super- 
visors, 65 id. 222; People v. City of Kingston, 101 id. 
82-94. Allconcur (Bradley, J., in result), except Brown, 
J., dissenting, and Parker, J., not sitting. Second Di- 
vision, March 19, 1889. People, ex rel. Myers, v. Barnes. 
Opinion by Potter, J. 


INFANCY — ACTIONS AGAINST INFANTS— ADVERSE 
CLAIMS.—Section 1638 of the New York Code of Civil 
Procedure relating to actions to determine adverse 
claims to realty, and containing an exception to the 
effect that no such action shall be brought against an 
infant, is not repealed by the general language of the 
subsequent section, 1686, providing that ‘‘any action 
specified in this title may be maintained by or against 
an infant in hisown name.”’ It must be bornein mind 
that the repeal of a statute by implication is not fa- 
vored in the law, and when both the latter and former 
statute can stand together, both will stand, unless the 
former is expressly repealed, or the legislative intent 
to repeal it is very manifest. Kingsland v. Palmer, 52 
N. Y. 83-88; In re Evergreens, 47 id. 216. Second Di- 
vision, March 19, 1889. Weiler v. Nemback. Opinion 
by Haight, J. 


JUDGMENT—RES ADJUDICATA—SALE—WHEN TITLE 
PASSES.—(1) Plaintiff sold to the defendant’s assignor 


three presses, retaining title until payment made or 
security given, and at other times sold to such as- 
signor other presses on similar contracts. In replevin 
for one of the latter presses, plaintiff alleged the sale 
of the same under such a contract, and defendant de- 
nied such contract, and alleged that the press was 
held under an arrangement by which all the contracts 
were merged in one, so that the title to all the presses 
would remain in plaintiff until the entire amount. 
due therefor had been paid. It having been found 
that there was no modification of the contract alleged 
in the complaint, held, that in replevin for the three 
presses, the question of such merger of the original 
contracts was res adjudicata. Weregard the rule as 
well stated by Andrews, J., in the case of Pray v. 
Hegeman, 98 N. Y. 351-358, in which he states ‘‘ that 
the estoppel of a former judgment extends to every 
material matter within the issues which was expressly 
litigated and determined, and also to those matters 
which, although not expressly determined, are com- 
prehended and involved in the thing expressly stated 
and decided, and whether they were or were not act- 
ually litigated or considered. It is not necessary to 
the conclusiveness of aformer judgment that issue 
should have been taken upon the precise point con- 
troverted in the second action.’’ Campbell v. Butts, 
3.N. Y. 173; Embury v. Connor, id. 511-522; Castle v. 
Noyes, 14 id. 329; Stowell v. Chamberlain, 60 id. 272; 
Dunham v. Bower, 77 id. 76; Griffin v. Railroad Co., 
102 id. 449. The case of Paper Co. v. O’Dougherty, 81 
id. 474, is not in conflict with the rule here stated. (2) 
The terms of the contract were ‘settlement to be 
made by notes within one year, and interest, * * * 
policy of insurance to be given on the purchase, and 
security for the payment made by note. It is agreed 
that title * * * remain in the seller until the pay- 
ment has been made, or security given for the de- 
ferred payments, as above agreed.’ Held, that the 
notes were to be accompanied by security, and that 
title should remain in plaintiff until payment made or 
security given. Second Division, March 19, 1889. 
Campbell Printing-Press & Manuf’g Co. v. Walker. 
Opinion by Haight, J. 

LANDLORD AND TENANT—INSANITY OF TENANT— 
RENT ON SUBLEASE.—(1) Where a lessee becomes in- 
sane, and a committee is appointed, and his estate is 
insolvent, the landlord is entitled to the rent accruing 
on a sublease after, but not before, the time to which 
the rent in the original lease has been paid. The luna- 
tic’s estate is insolvent, and will pay but a small per- 
centage upon the debts conceded to exist against it. 
Technically rent is something which a tenant renders 
out of the profits of the land which he enjoys. Hiqui- 
tably it isacharge upon the estate, and the lessee, in 
good conscience, ought not to take the profits thereof 
without a due discharge of the rent. Goddard v. 
Keate, 1 Vern. 87; 1 Story Eq. Jur., § 687; 2 Tayl. 
Landl. & Ten., § 659; 2 Platt Leas., § 185; Riggs v. 
Whitney, 15 Abb. Pr. 388. Thecreditors of an insol- 
vent lessee can have no moral or equitable claim to 
the profits issuing from leased land until after the 
landlord’s claim for rent is satisfied. The defendant 
argues however that this question was settled ad- 
versely to the plaintiffs by the decision of this court in 
Re Otis, 101 N. Y. 580, and such was the opinion of 
the General Term. This question was not involved in 
the case cited. That proceeding arose on the petition 
of the plaintiffs, in which it was sought to make the 
rent a preferred debt against the lunatic’s estate, on 
the ground that the committee was an equitable as- 
signee of the lease. No reference was made to the 
Godhelp rent, and the equitable right to have that ap- 
plied to the payment of the landlord’s debt was not 
presented to thecourt. This court held that the com- 
mittee was not an assignee of the lease, but 
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a mere custodian of the lunatic’s estate, and 
that there was no eguitable’ principle upon 


which a demand for rent takes preference of 
other debts, in the absence of aspecial equity growing 
out of the circumstances of a particular case. That 
language was applicable to the case then before the 
court, but has no application to the present appeal. 
Godbelp was not a party to the other proceeding, nor 
had his rent then been deposited in court, and the 
form of the proceeding, and the absence of the neces- 
sary paities, precluded the award of such equitable 
relief as is sought in this action. The rent on the 
original lease to Strausburger having however been 
paid in full to February 1, 1885, the plaintiff's right to 
the rent due from the subtenant must be limited to 
that which accrued subsequent to the last-named date. 
(2) The landlord and committee signed stipulations 
reciting differences as to payment of rent, and that 
the premises were vacant, and provided that the ten- 
ant named therein might occupy for the benefit of 
whom it might concern; that the assent to the agree- 
ment should not alter the legal position of the parties 
to each other; that the rent should be deposited until 
final determination of the controversy; and that at 
the determination of the question at difference both 
parties should indorse the checks therefor to the one 
‘*held to be in possession.’’ One stipulation provided 
that the rent should be finally paid over to the party 
ultimately entitled thereto. The landlord alleged the 
lease to be valid and subsisting, and the dispute was 
as to whether the committee was in possession as 
equitable assignee. The lunatic having been held to 
be in possession, held, that the committee was entitled 
to the rent. Second Division, March 19, 1889. Otis v. 
Conway. Opinion by Brown, J. 


TAXATION—DEMAND FOR STATEMENT—SALE—TEN- 
DER—MANDAMUS—TO MUNICIPAL OFFICERS—PARTIES. 
—(1) The charter of Brooklyn, title 8, section 16, re- 
quires the registrar of arrears on application to furnish 
a bill of any arrears of taxes. Plaintiffapplied for ‘‘all 
the bills” for his taxes, and received bills for certain 
years, and paid them, but did not receive a bill for an- 
other year, and his property was subsequently sold for 
the taxes of that year. Held, that it was the duty of 
the registrar, on being tendered the amount of such 
taxes, to receive the same, and cancel the sale; and 
that section 24 has no application to the case of a tax 
payer who, for the purpose of paying his taxes, speci- 
fies his lots, and demands a statement of the amount 
due thereon. When a tax payer calls upon the proper 
officer for a statement of all of the taxes due from 
him, and receives a statement, and pays allof the taxes 
included therein, and afterward the land is sold forthe 
non-payment of taxes in arrear at the time the state- 
ment was furnished, but which were omitted from the 
statement by the neglect of the officer or bis clerk, the 
title of the tax payer is not divested by the sale. Van 
Benthuysen v. Sawyer, 36 N. Y.150; Breisch v. Coxe, 
81 Penn. St. 336; Forrest v. Henry, 33 Minn. 434-436; 
Martin v. Barbour, 34 Fed. Rep. 701-2710; 2 Blackw. 
Tax Titles (5th ed.), 88 717, 725. (2) Mandamus is the 
proper remedy tocompel the registrar to receive the 
taxes and cancel the sale, and the purchaser, not hav- 
ing received a conveyance, is not a necessary party. 
Second Division, March 19, 1889. People, ex rel. Cooper, 
v. Registrar of Arrears of Brooklyn. Opinion by Fol- 
lett, C. J. 


WITNESS--COMPETENCY—TRANSACTIONS WITH DE- 
CEDENTS—PREJUDICIAL ERROR—TESTIMONY OF WIT- 
NESS TO WILL—SUFFICIENCY OF OBJECTION.—(1) Un- 
der the Code of Civil Procedure of New York, section 
829, prohibiting a party to or person interested in an 
action or proceeding from testifying in his own behalf 
against one claiming under a person deceased at the 


time of the trial, as to any personal transaction or 
communication had with the decedent, a legatee is in- 
competent to testify as to the circumstances preced- 
ing, attending and following the execution of the will, 
such as the mental and physical condition of testator, 
his acts, conversations and conduct, from which sanity 
or the due execution of the will may be inferred, in a 
contest grounded on the alleged want of due execu- 
tion and testamentary capacity. Church v. Howard, 
T9N. Y. 415; Holcomb v. Holcomb, 95id. 316. (2) The 
legatee, having participated and assisted in the execu- 
tion and attestation of the will, is also and for the 
same reason incompetent to testify to conversations at 
the time of such execution between testator and the 
subscribing witnesses, tending to show the attestation 
to have been at testator’s request; the act of execut- 
ing the will being one transaction, though comprising 
different incidents. Lane v. Lane, 95 N. Y. 494; Re 
Wilson’s Will, 103 id. 374; Loder v. Whelpley, 111 id. 
239. (3) The testimony of the subscribing witnesses as 
to testator’s mental condition when the will was exe- 
cuted being in conflict, and the whole evidence upon 
the question being so evenly balanced, that in the ab, 
sence of the evidence of such legatee, a ffnding either 
for or against the validity of the will would not be set 
aside as against the evidence, it is prejudicial error to 
admit the testimony of such a legatee upon the mat- 
ters referred to, for which a finding by the surrogate 
in favor of the proponent should be set aside. (4) The 
Code of Civil Procedure of New York, section 2544, 
providing that a person is not disqualified from testify- 
ing ‘“‘respecting the execution of a will”? by a provis- 
ion therein, whether beneficial to him or not, does not 
conflict with said section 829, and applies only to the 
evidence of the attesting witnesses proving the due 
execution of the will, and does not allow a legatee to 
testify to personal transactions with the testator tend- 
ing to establish his testamentary capacity. (5) Where 
a series of questions to such a legatee are all objected 
to on account of his disqualification under said section 
829, and overruled, an objection to another question 
of the same character immediately following, not ac- 
companied with the specific grounds of objection, is 
sufficiently definite to be considered; the trial court 
being evidently apprised of the ground on which it 
was made. March 12, 1889. Jn re ELysaman’s Will. 
Opinion by Ruger, C. J. 


——__ 4 


ABSTRACTS OF VARIOUS RECENT DE 
CISIONS. 


COPYRIGHT — PHOTOGRAPHS — INFRINGEMENT.-—A. 
copyright of a photograph artistically designed to il- 
lustrate a musical composition is infringed by stamp- 
ing an imitation in raised figure on leathern chair bot- 
toms and backs. The plaintiff is a photographer, and 
has copyrighted a picture of Geraldine Ulmer as 
‘“Yum Yum,” in which she is represented as sitting 
upon the horn of the mocn, while uttering the words, 
“* We’re very wide awake, the moon and 1;”’ it being 
intended thereby to illustrate a song sung by Miss Ul- 
mer in the ‘‘ Mikado.”? Defendant is engaged in the 
manufacture of chairs, and stamped a raised figure like 
the picture on the leather, of which the bottoms and 
backs of chairs are made. The picture was illustra- 
tive of the song, not only by the combination of the 
figure of the girl with that of the moon, but also by the 
representation.of the moon as a face, the features of 
both bearing an expression appropriate to the words 
of the song. Since the decision of the Supreme Court 
in Burrow-Giles Co. v. Sarony, 111 U. S. 53, there can 
be no doubt that a photograph which has the artistic 
merits possessed by the plaintiff's photograph is the 
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subject of a copyright. The ouly question is, do the 
defendants infringe? That their design is copied di- 
rectly from the copyrighted photograph is not denied, 
but it isurged that infringement is avoided, because it 
is larger than the photograph, and is stamped on 
leather, and is intended for the bottom or back of a 
chair. It is thought that this proposition cannot be 
maintained. Differences which relate merely to size 
and material are not important. They may affect the 
question of damages, but not the question of infringe- 
ment. U.S. Cire. Ct., S.D. N. Y., Dec. 20, 1888. Falk 
v. Howell. Opinion by Coxe, J. 
CORPORATIONS—ACTIONS—TORT COMMITTED AFTER 
EXPIRATION OF CHARTER.—A private business corpo- 
ration, duly chartered and organized under the laws of 
this State, which failed to wind up its business when 
the time fixed by its charter for its duration expired, 
but continued thereafter in its charter name to carry 
on its corporate business, may be sued in a court of 
law in its corporate name for a tort committed by it 
after its charter had expired. At common law, upon 
the death or dissolution of a corporation its real estate 
reverted to the grantors or donors, and its personal 
property escheated to the king, while the debts due to 
and from it were thereby extinguished, and all actions 
pending for or against it at the time abated. Rider v. 
Factory, 7 Leigh, 154; Board v. Livesay, 6 W. Va. 44; 
Mumma v. Potomac Co., 8 Pet. 281. But this doctrine 
had its origin when corporations were either municipal 
or ecclesiastical, and private business and commercial 
corporations were ubknown. Upon the dissolution of 
these old public corporations their real estate, which 
was usually acquired as a donation to public or pious 
uses, was held to revert, upon the cessation of the use, 
to the donors, and their personal property to escheat 
to the king, for the want of owners. In these cases 
there were no stockholders or natural persons who were 
entitled, equitably or otherwise, to the assets of the 
deceased corporation, and as in the case of an indi- 
vidual dying without heirs, the personalty went to the 
king, but, to prevent the realty from escheating to the 
king it was held to revert tothe donor upon the theory 
that the grant, being made to the corporation for a 
public or charitable use, was made only for its life. 
But this rule, so far as modern business and commer- 
cialcorporations are concerned, has become practi- 
cably obsolete. Its unjust operation upon the rights 
of creditors and stockholders has been generally pre- 
veuted by statute, and in equity the assets of such a 
corporation, which represent, not the donations of the 
prince or its pious founder, but the contributions of its 
stockholders, are held,independent of statute,to consti- 
tute a trust fund, into whosesvever hands they may 
come,for the beuefit of creditors and stockholders. Cur- 
ran v. Arkausas, 15 How.304; Bacon v. Robertson, 18 id. 
480. Very soon after Rider v. Factory, supra, was de- 
cided, and according to a suggestion of the court in that 
case, the General Assembly of Virginia, at its session 
of 1836-37, passed an act which has ever since been in 
force. This statute, without material change, was in- 
corporated in our Code of 1868, and has continued to 
be, and still is, in force in this State. It provides, in 
substance, that when acorporation shall expire or be 
dissolved, its property and assets shall, under the di- 
rection of the board of directors then in office, or such 
receiver as may be appointed by the Circuit Court, be 
subject to the payment of its liabilities, and the sur- 
plus, if any, shall be distributed among its stock- 
holders. ‘‘And suits may be brought, continued or 
defended; the property, real or personal, of the cor- 
poration be conveyed or transferred, under the 
common seal or otherwise; and all lawful acts be 
done, in the corporate name, in like manner, and with 
like effect, as before such dissolution or expiration; 
but so far only as shall be necessary or proper for col- 


lecting the debts and claims due to the corporation, 
converting its property and assets into money, prose- 
cuting and protecting its rights, enforcing its liabili- 
ties, and paying over and distributing its property and 
assets, or the proceeds thereof, to those entitled 
thereto.’’? Code, chap. 53, 859. It is no doubt true 
that the Legislature, in passing this statute, had spec- 
ial reference to winding up the affairs of defunct cor- 
porations, and disposing of their assets to those enti- 
tled thereto, by proceedings in equity, and thus to de- 
stroy the common-law rule, which was regarded as 
unjust and inapplicable to modern private business 
corporations. But the terms employed in the statute 
do not confine its operation to equity proceedings. It 
provides, in general terms, that suits may be brought 
or defended in the corporate name with like effect as 
before the dissolution, so far as shall be necessary for 
collecting the debts and enforcing the liabilities of the 
corporation. This language is certainly sufficiently com- 
prehensive to embrace any suit, whether at law or in 
equity,which is proper for collecting the debts due to,or 
enforcing the liabilities against, the corporation; and 
this seems also necessary to give effect to the general 
object and purpose of the statute. It was evidently 
intended to be for the mutual benefit of the creditors 
of the corporation, as well as for the stockholders and 
the corporation itself. If either had a cause of action, 
which could according to law and its rules or practice, 
be enforced only in a court of law, the purpose of this 
statute was manifestly to permit the bringing suit 
upon it ina court of law, for otherwise the general ob- 
ject of the statute could not be obtained. As such de 
facto corporation it certainly possessed no special 
powers, such as the power to condemn property, and 
other like powers, which the law confers only 
upon corporations existing by legal right. But 
the courts cannot reasonably ignore the existence of 
such a corporation, if it is an immutable fact; nor are 
the acts and dealings had by and with it necessarily le- 
gally ineffective and of no binding force. 2 Mor. Priv. 
Corp., 88 1002, 1003; Gas-Light Co. v. City of St. Louis, 
11 Mo. App. 55; Briggs v. Canal Co., 187 Mass. 71. The 
scope of the powers of the officers and agents of a cor- 
poration de facto must be fixed in the same manner as 
in case of a corporation de jure. Therefore if an asso- 
ciation assumes to carry on business, or enter into 
contracts in a corporate capacity, under an expired 
charter, and those dealing with it treat it as if it were 
a corporation, the individual members of such associa- 
tion cannot be made liable, either severally or jointly, 
or as partners. This is equally true whether the asso- 
ciation was in fact a corporation or not, or whether the 
dealing with the association in its corporate capacity 
was authorized by the Legislature, or prohibited by 
law, and illegal. If an association assumes a liability, 
or enters into a contract as a corporation, it is clear 
the members of the association do not agree to be 
bound as individuals, either jointly or severally; nor 
do they agree to be bound as partners to each other, 
or to those dealing with the association. It is equally 
true that the parties dealing or contracting with them 
do not intend to bind them individually. To treat the 
individuals as parties to such transaction would there- 
fore involve not only the nullification of the act which 
was actually contemplated by the parties on both sides, 
but the creation of a different obligation, which 
neither of the parties intended to make. 2 Mor. Priv. 
Corp., 8748. It is ageneral rule that a party who has 
contracted with an association assuming to be a corpo- 
ration, and acting in a corporate capacity, cannot after 
having received the benefit of the contract, set up as 
a defense to an action brought upon it by the corpora- 
tion that the Jatter was not a legal corporation, or had 
no authority to make the contract in a corporate ca- 
pacity. Brower v. Appleby, 1 Sandf. 158. This rule 
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does not rest upon the doctrine of estoppel, as has 
sometimes been said, but is founded upon the policy 
of the common-law prohibition against unauthorized 
corporate action. Bradley v. Ballard, 55 Ill. 415; City 
of St. Louis v. Gas Co., 70 Mo. 69. The same rule is 
applicable in a suit brought against a corporation upon 
a contract which has been performed by the other 
party. A company which has entered into a contract 
in a corporate capacity cannot, after the contract has 
been performed by the other party, set up, as a de- 
fense to an action for damages, that it was not a de 
jure corporation. Dooley v. Glass Co., 15 Gray, 494; 
Manufacturing Co. v. Stuart, 46 Mich. 482. Thesame 
rule applies in suits upon other classes of liabilities by 
or against de facto corporations. Imboden v. Mining 
Co., 70 Ga. 86; 2 Mor. Priv. Corp., §$ 751, 755; Manu- 
facturing Co. v. Bennett, 28 W. Va. 16. The princi- 
ples, it seems to me, to be deduced from our statute 
and these authorities, is that a private business corpo- 
ration, acting and carrying on its corporate business 
in its corporate name, after its legal existence has 
ended by the expiration of its charter, must be held to 
be a corporation de facto; and that as such, so long as 
it in fact so carries on its business, and contracts or 
incurs liabilities with or to third persons dealing 
with it as such de facto corporation, it may sue and be 
sued at law, either in actions ex contractu or ex delicto, 
andit cannot defeat such action by alleging that its 
charter had expired before the cause of action arose. 
Its directors and stockholders by failing to wind up 
its business when the charter expires, as it is their 
duty to do under our statute, cannot relieve the cor- 
poration from liability for acts done in its name, and 
during its actual existence as ade facto corporation. 
In order to relieve it from liability the corpora- 
tion must have ceased to exist both in law and in fact. 
W. Va. Sup. Ct., Dec. 8, 1888. Miller’s Adm’av. New- 
burg Orrel Coal Co. Opinion by Snyder, J. 


CRIMINAL LAW— TRIAL—ELECTION OF COUNTS.—The 
prosecutor will not be compelled to elect on which of 
the counts in an indictment charging a seduction on 
different days he will proceed. Mr. Bishop, in his 
work on Criminal Procedure, says: “‘ In the criminal 
law the pendency of one accusation against a man can 
never be pleaded in bar or abatement of another. 
Hence in principle and on abundant authorities, to 
which very little in the books is opposed, no piling of 
count upon count in the same indictment, or incon- 
gruous or other ill joinder of counts, is strictly 
illegal, so as to be demurrable, or subject the 
judgment to be arrested or reversed on writ 
of error.” VOk milsdiies aiaes: See also sections 
425-428. And in section 454, id., it is said: ‘*‘ We 
have already seen that this compelling of an election 
pertains not to absolute law, but to judicial discre- 
tion. Ordinarily therefore in most of our States the 
decision of the presiding judge, granting or refusing 
it, isnot open to revision by the higher tribunal.’’ In 
this case each count set forth the same crime as com- 
mitted on different days, and there was no misjoinder 
of counts, and the court properly exercised its discre- 
tion in not quashing the indictment or either count, 
and in not confining the evidence to any particular day. 
Dowdy v. Com., 9 Gratt. 727; Lazier Case, 10 id. 710, 
712. In the case of Dowdy v. Com., supra, it is said: 
‘“* Whether the court should have quashed the indict- 
ment, or compelled the prosecutor to elect on which 
count or counts he would proceed, depends upon 
whether the charges in the different counts ‘are act- 
ually distinct,’ in the language cited by the counsel 
from Chitty, ‘and may confound the prisoner or dis- 
tract the attention of the jury.’ There are some cases 
of felony in which, even though the charges are dis- 
tinct, the prisoner would not be confounded, or the 


attention of the jury distracted, and in which there- 
fore the charges may properly be excluded in the same 
indictment, and tried together; as for example, the 
case of forging or uttering the same instrument, which 
are distinct offenses, and yet are often charged in dif- 
ferent counts of the same indictment.’’ See People v. 
Rynders, 12 Wend. 425. Judge Moncure said further, 
in the case of Dowdy v. Com.: “ But though there are 
cases of felony in which several charges, though dis- 
tinct, may properly be included in the same indict- 
ment, I know of no casein which the several counts of 
an indictment were all forthe same offense, and were 
in themselves good counts, where the indictment of 
any of the counts has been quashed, or the prosecu- 
tor compelled to elect on which of them he would pro- 
ceed.’”’ See the opinion of Buller, J., in Young v. King, 
38 Term R. 106. In the case of Kane v. People, in the 
Court of Errors of New York (8 Wend. 211), the court 
said: ‘‘In cases of felony, where two or more distinct 
and separate offenses are contained in the same indict- 
ment, the court inits discretion, may quash the in- 
dictment, or compel the prosecutor to elect upon 
which charge he will proceed; but in point of law it is 
no objection that two or more offenses of the same na- 
ture, and upon which the same or a similar judgment 
may be given, are contained in different counts of the 
same indictment. It therefore forms no ground of a 
motion in arrest of judgment; neither can it be ob- 
jected by way of demurrer or ona writ of error. It is 
every-day’s practice to charge a felony in different 
ways in several counts, for the purpose of meeting the 
evidence as it may come out upon the trial. Hach of 
the counts on the face of the indictment purports to 
be fora distinct and separate offense, and the jury 
very frequently find a general verdict on all the counts, 
although only one offense is proved; but no one ever 
supposed that formed a ground for arresting the judg- 
ment. Ifthe different counts are inserted in good 
faith, for the purpose of meeting a single charge, the 
court will not even compel the prosecutor to elect.’ 
See also Com. v. Gillespie, 7 Serg. & R. 479; 1 Chit. 
Crim. Law, 249; Mowbray’s Case, 11 Leigh, 647; Peo- 
ple v. Gates, 18 Wend. 311; Rasnick v. Com., 2 Va. 
Cas. 356; Huffman’s Case, 6 Rand. (Va.) 685; Page’s 
Case, 9 Leigh, 983. Lazier’s Case, 10 Gratt. 712, is cited 
by the counsel for the plaintiff in error as holding that 
“the prosecutor should have been compelled to elect 
for which offense he would proceed.” In that case it 
is said: ‘‘So far from its being necessary to prove that 
offenses stated in different counts of an indictment 
are different offenses, if they are in fact different, and 
are felonies, the indictment may be quashed, or the 
prosecutor compelled to elect for which offense he will 
proceed, though the indictment will not on that 
ground be demurrable.’?’ Opinion of Moncure, J. 
How far this can form a ground for reversing the judg- 
ment we have already seen; Buller, J., saying in the 
case of Young v. King, supra, as to this: ‘‘ But these 
are only matters of prudence and discretion. If the’ 
judge who tries the prisoner does not discover it in 
time, I think he may put the prosecutor to make his 
election on which charge he will proceed. * * * 
But if the case has gone to the length of a verdict, itis 
no objection in arrest of judgment. If it were, it 
would overturn every indictment which contains sev- 
eral counts.’ In Lazier’s Case one of the objections 
taken to the indictment was that the two counts ap- 
peared to be for the same murder, and that it should 
appear in the form of stating the offense in the differ- 
ent counts that they are for different offenses, or the 
indictment would be demurrable for duplicity. Judge 
Moncure (who delivered the opinion in that case, as 
he did in the case of Dowdy v. Com., supra, a short 
time before) said as to this objection: ‘‘It is usual to 
obviate this technical objection of duplicity by insert- 
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ing the word ‘other’ before the subject of the offense | of the land by designation, not by metes and bounds, 


in the second count; but it is not inserted in all cases, 
and its insertion in no case is indispensably necessary. 
It is not usual to insert it in indictments for murder, 
but the party murdered is described in all thecounts as 
the same person.” The indictment in this case 
charged the same offense in each count, and the only 
difference is as to the time of its commission. This 
could not be two offenses. The offense could only be 
committed once between the same parties, and while 
the second count might have been, and probably was, 
unnecessary, it could in no wise confound the accused 
nor distract the jury; and it is clear that there was no 
error in the action of the County Court in overruling 
this motion, and it certainly can form no ground for 
reversing the judgment. Va. Sup. Ct. App., Jan. 31, 
1389. Hausenfluck v. Commonwealth. Opinion by 
Lacy, J. 


EASEMENT—CREATION BY DEED—IMPLIED GRANT.— 

- The use of the word ‘‘ appurtenances ”’ in adeed is not 
sufficient to show an intention to create an easement, 
where none existed before. A way over an adjoining 
lot is an easement to the enjoyment of which the act 
of the party is essential, and is therefore not a ‘‘ con- 
tinuous’’ easement; and not being one of necessity, 
does not pass by conveyance by the common owner, 
under the doctrine of implied grants. The proposition 
most confidently advanced by appellees is that the way 
passed to Duff, Green & Co., either as part of the land 
conveyed, or as a necessary incident thereto by im- 
plied grant, or that it passed by use of the word ‘‘ ap- 
purtenances’’ in the deed. The use of the word “ ap- 
purtenances ’’ adds nothing to the force or effect of the 
deed. Emanuel was the owner of the whole property, 
and as owner exercised the right of passing across one 
part in use of the other; but the right was not an ease- 
‘ment appurtenant to the land, for no man can have 
an easement on his own property. If Emanuel, as 
owner of this property, had also enjoyed a right to 
pass over the property of another person, such right 
would have been an easement, and would have passed 
by the grant of the property and its appurtenances. 
But the use of that word, proper to convey an _ ease- 
ment already existing, is not sufficient to evidence a 
purpose to create an easement where none existed be- 
fore. If by the conveyance to Duff, Green & Co. an 
easement was granted at all over the other lot, it must 
be implied from the general grant, and not from the 
use of the word ‘‘ appurtenances.’’ Whalley v. Thomp- 
son, 1 Bos. & P. 375; Oliver v. Hook, 47 Md. 301; 
Gayetty v. Bethune, 14 Mass. 49; Parsons v. Johnson, 
68 N. Y. 62. The principle from which the doctrine of 
implied grants of easements over other lands of the 
grantor springs, is said to be found in the maxim that 
“‘one shall not derogate from his grant,”? and the kin- 
dred one that the purchaser takes the land bought, 
and whatever right in the lands of the grantor neces- 
sary to its enjoyment. If one sells to another a tract 
of land surrounded by other lands of the grantor, a 
right of way across auch other land is a necessity to 
the enjoyment of the land granted, and is implied 
from the grant made; and to this extent are all the 
authorities. So where aconveyance is made of real 
estate by designation, and not by metes and bounds, 
as ‘‘the manor of A.,”’ or as Blackacre, or where prop- 
erty devoted to a trade or business, as a “‘mill”’’ or 
‘‘tanyard,’’ is conveyed by words describing the prop- 
erty as such, other land than that covered by the build- 
ings or curtilage, that by its use has become essential 
to the enjoyment or use of the buildings, passes to the 
grantee. But land cannot be appurtenant to land, and 
such other lands pass, not as appurtenant or incident 
to the thing granted, but as a parcel of the thing itself. 
In the case of a way by necessity, it is implied as an in- 
cident to the thing granted. Where the conveyance is 


the connected lands pass, not strictly by implied grant, 
but as included as a part of the thing expressly 
granted. The authorities run in an almost unbroken 
current in support of the right of the grantee under 
the above-named circumstances, but some diversity is 
encountered when we pass into the field of implied 
grants of things not necessary (strictly necessary), but 
only highly convenient or essential, to the full enjoy- 
ment of the land bought. The owner of a tract of 
land, a part of which he afterward grants! to another, 
has not, of course, an easement in any part of his land 
while he owns the whole. He deals with it as owner, 
and may subserve any portion to the use of the other, 
and may change the arrangement at his will. It is only 
where such arrangement is apparently permanent, and 
intended so to be, and while so remaining the other 
grants a part of the premises, that the question of ease- 
ment or servitude can arise. The condition of the 
whole when the severance is made; the nature of the 
easement claimed to be granted or reversed by impli- 
cation; its obviousness and continuousness—are the 
tests usually applied to determine the existence or 
non-existence of the grant of reservation. The rule 
seems to be of very general recognition that an ease- 
ment not of strict necessity does not pass by implied 
grant, unless it be apparently permanent, obvious and 
continuous. The word ‘‘ continuous,’ in the sense 
here used, seems to have acquired a somewhat unusual 
signification, within the meaning of the rule. It is not 
sufficient that the thing may be continuously subject 
to use or enjoyment, but that it may be used without 
the intervention of the act of man. A continuous ease- 
ment is one, say the authorities, which may be en- 
joyed without any act on his part; as a water-spout 
which discharges the water whenever it rains, a drain 
by which surface water is carried over land, windows 
through which light and air enter, ete. A. non-con- 
tinuous easement is one to the enjoyment of which the 
act of the party is essential, and of this class a way is 
the most usual. Lampman v. Milks, 21 N. Y. 505; 
Polden, v. Bastard, 1 i. BR... Q,,.B:, 1563 ‘Tool: Co. v 
Steam Co., 9 R. I. 564; Elliott v. Rhett, 5 Rich. Law, 
405; Denton v. Leddell, 23 N. J. Kq. 64; note to Elli- 
ott v. Rhett, 57 Am. Dec. 750. The decided weight of 
authority, both English and American, is to the effect 
that an easement not of strict necessity will not pass 
by implied grant, unless it be apparent and continu- 
ous. Whalley v. Tompson, 1 Bos. & P. 371; Pheysey 
v. Vicary, 16 Mees, & W. 484; Oliver v. Hook, 47 Md. - 
302; Fetters v. Humphreys, 19 N. J. Kq. 472; Goddard 
Kasem., and cases cited above. In Pennsylvania, a 
way fenced out and devoted exclusively to purposes of 
travel seems to be treated as a continuous easement 
(Phillips v. Phillips, 48 Penn. St. 178), and an alley- 
way (McCarty v. Kitchenman, 47 id. 239). It is prob- 
able however that in that State the decisions go 
further, and establish the rule that a way commonly 
and usually used, and highly convenient, would pass 
by implied grant. Railroad Co. v. Jones, 50 Penn. St. 
417. It was also suggested in Watts v. Kelson, L. R.. 
6 Ch. 166, that a paved way might pass by implied 
grant. In United States v. Appleton, 1 Sum. 492, Judge 
Story, not adverting to the distinction between con- 
tinuous and non-continuous easements, held that 
where a window opening upon a porch had been in use 
as a way by the grantor across the porch to the street 
an easement passed by implied grant, not only to light 
and air, but to the way across the porch. The authori- 
ties relied on by him are cases in which continuous 
easements had been held to pass. It may be noted that 
the cases cited by him from Massachusetts have been 
practically overruled in that State by subsequent cases. 
The law seems to be in that State now that no ease- 
ment, whether continuous or non-continuous, will 
pass by implied grant, unless it be one of necessity. 
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Keats v. Hugo, 115 Mass. 204. Since the way claimed 


by complainants is not one of necessity, and is not of 
a continuous nature, it did not pass by the conveyauce 
to Duff, Green & Co., and of course has not been ac- 
quired by any of the subsequent conveyances under 
which complainants derive title. Miss Sup. Ct., Dec. 
3, 1888. Bonelli v. Blakemore. Opinion by Cooper, J. 


MARRIAGE—ACTION BY HUSBAND ON LOAN TO WIFE. 
--A husband sued his wife, the complaint alleging an 
indebtedness for money loaned to her, which she ex- 
pressly promised to pay; that the money was necessary 
in her separate business, and was obtained to prevent 
suits being brought against her. Held, that under the 
Revised Statutes of Indiana, 1881, sections 5115, 511%, 
5130, giving a married woman a right to contract as to 
her personal property, and carry on her separate busi- 
ness, as if sole, except in certain particulars, the wife 
could borrow the money of her husband, and the com- 
plaint was good on demurrer. The wife is forbidden 
to convey or mortgage her real estate, and she is pro- 
hibited from becoming a surety ; but these are the only 
express restraints upon her right to contract. There 
is no reason why she may not borrow money from her 
husband to enable her to conduct her separate busi- 
ness, and prevent the sacrifice of her property. If she 
does voluntarily borrow from him under an express 
contract, and there is neither fraud nor oppression, 
nor any injustice, no valid reason exists why she 
should not be compelled to pay him, for he is her cred- 
itor. The relationship between the parties does how- 
ever exert an important influence upon the contracts 
of the wife. It is doubtless incumbent on the husband 
to show an express contract, and its consideration, as 
well as good faith and voluntary action. We very 
much doubt whether he could recover without alleg- 
ing and proving the express contract, and its consider- 
ation, in any case. Certainly he could not recover 
money placed in the hands of his wife without show- 
ing the purpose for which she obtained it, and an ex- 
press promise to repay it. There yet remains, not- 
withstanding the sweeping language of the statute, 
some limitations upon the rights and liabilities of mar- 
ried women, and the old theory of the common law 
that the baron and feme constituted, in legal contem- 
plation, one person, is not entirely overthrown. Bar- 
nett v. Harshbarger, 105 Ind. 410. It is however broken 
upon so much as to permit husband and wife to deal 
with each other concerning personal property. Where 
there is full consideration yielded by the husband, en- 
tire good faith, an express contract, and the money is 
received by the wife for the benefit of her separate es- 
tate, and to prevent injury to that estate, or loss to the 
wife, the courts cannot do otherwise than uphold the 
claim of which the contract forms an element. As 
held in Cupp v. Campbell, 103 Ind. 213, and other cases, 
2 third person contracting witha married woman must 
show that the debt was contracted by the wife as her 
debt; and where the person with whom she contracts 
is her husband, this rule must be extended, for the 
husband must show, not only an express contract, but 
also that in equity and good conscience he is entitled 
to enforce his claim. The contract is not valid in the 
sense that it can be enforced strictly as a contract. 
Barnett v. Harshbarger, supra. This is so because in 
strict law the husband cannot recover solely upon a 
contract made with his wife, since the theory of the 
unity of person still exists. But while the husband can- 
not enforce the contract as contracts between other 
parties than husband and wife may be enforced, still 
the express contract may constitute an essential ele- 
ment of an equitable claim that the courts will enforce. 
We suppose that a husband cannot maintain an action 
for damages against his wife for a breach of contract, 
but he may recover upon a claim which is shown to be 
equitable and just. Where he lends her money upon an 


express contract, fair and equitable in all its parts, he 
has a claim to be repaid the money, which courts of 
conscience will respect. Upon him however rests the 
burden of showing a claim that equity and good con- 
science will enforce as just and reasonable. An ex- 
press contract is an essential element in such a 
case as this; for money advanced to the wife is 
presumed to be advanced to her in virtue of 
her marital rights, and not upon the theory that 
it is money which she is bound to repay. To over- 
come this presumption it is necessary for the hus- 
band to show as a constituent element of his equi- 
table claim an express contract. It may well be doubted 
whether in any case there can be such a thing as an 
implied contract between husband and wife, making 
the wife a debtor of the husband; but there may bean 
express contract, which, taken in connection with 
other facts, may give the husband an equitable claim 
which the courts will enforce. It is however the equi- 
table claim, and not the naked contract, which evokes 
assistance from the courts. Ind. Sup. Ct., Jan. 24, 1889. 
Harrell v. Harrell. Opinion by Elliott, C. J. 


MUNICIPAL CORPORATION — DEFECTIVE STREETS — 
NOTICE.—Plaintiff, while driving in defendant city, 
was injured through his horse taking fright at a large 
wooden roller, which had been used in the care of the 
streets, and left standing therein by the servants of 
defendant. Held, that the defendant was liable for 
the nuisance thereby created, without regard to 
whether notice of the injury had been given as re- 
quired by its charter, which provides that no action 
shall be maintained against the city for injuries caused 
by any defect.in the condition of the street unless no- 
tice in writing, signed by the injured party, shall have 
been given to the proper persons within five days of 
the injury. Laws Wis., 1885, chap. 299,85. In several 
actions against towns and cities for injuries suffered 
by reason of a defective highway or sidewalk, the giv- 
ing of the prescribed notice has been held to be in the 
nature of a condition precedent to the right to sue for 
the damages. Susenguth v. Town of Rantoul, 48 Wis. 
334; Benware v. Town of Pine Valley, 53 id. 527; 
Wentworth v. Town of Summit, 60 id. 281. I should 
have great doubt about the validity of the provision 
requiring the notice to be given within five days of the 
injury, even if the liability of the city in the case was 
wholly statutory. The time fixed is unreasonably 
short, and in many cases could not be complied with. 
The injured person might be unconscious or so seri- 
ously hurt that he could not state ‘the place where, 
and the time when, such injury was received, and the 
nature of the same,’’ within that period; so that the 
remedy given is coupled with an impossible condition. 
Such a provision is unreasonable and unjust, and fairly 
obnoxious to all the objections taken to the enact- 
ments in Durkee v. Janesville, 28 Wis. 464, and Hincks 
v. City of Milwaukee, 46 id. 559. It is an arbitrary 
and unreasonable provision, which professes to give a 
remedy for an injury, but annexes to it a condition 
which, in many cases, cannot be complied with, be- 
cause the time fixed for serving the notice is so short. 
But the facts in this case show that the city created a 
nuisance in the public street, and it is liable therefor 
upon the same principles as an individual would be for 
a similar act. It isa fair inference from the complaint 
that the roller—which was an unsightly object, natur- 
ally calculated to frighten horses—was put and left in 
the street by the agents and servants of the city. It 
is alleged that the roller belonged to the city, was used 
by it for the purpose of making its streets more com- 
pact, and was carelessly left where it obstructed a pub- 
lic street. At common law any act or obstruction 
which unnecessarily incommodes or impedes the law- 
ful use of a highway by the publicis anuisance. Ang. 
Highw., § 223. In this case the city itself created the 
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nuisance, as much as though it had dug a ditch in the 
street or placed a pile of stone or any other obstruc- 
tion in the highway, which made it dangerous to 
travellers; and why should it be exempted from lia- 
bility to a party injured, on general principles? The 
injury was not caused by an act of non-feasance, but 
by malfeasance—doing an act which was wholly wrong- 
ful. The injury was produced by its positive act as 
much as by its neglect. A municipal corporation is no 
more exempt from liability in case it creates a nuisance, 
either public or private, than an individual. Selden, 
J.,in Weet v. Trustees, 16 N. Y. 161. That was an 
action brought for an injury in falling into a hole 
beneath a platform which constituted an extension 
of the sidewalk. The court, after a most able and 
exhaustive discussion of the authorities, rested the 
liability of the village upon the ground that it con- 
structed the platform in such a manner as to consti- 
tute it a public nuisance. Among other cases referred 
to was the case of Mayor, etc., v. Furze, 3 Hill, 612, 
and it was commented on as follows: ‘‘ This case illus- 
trates another distinction which is directly applicable 
to the case under consideration. The decision therein 
is not put exclusively upon the ground of the liability 
of the corporation for a mere non-feasance. The facts 
of the case show that the corporation had created a 
nuisance. They constructed the sewers, the obstruc- 
tion of which produced the overflow upon the plain- 
tiffs premises. The injury was produced as much by 
their positive act as by their neglect. Under such cir- 
cumstances, acorporation, whatever may be its nature, 
is liable to the same extent and upon the same princi- 
ples as an individual would be fora similar injury; ” 
and finally the court closes the opinion by saying that 
‘it follows from the preceding reasoning that, if we 
regard the injury to the plaintiff as the result of mere 
neglect to keep the highways of the village in repair, 
the defendants would be responsible in this action for 
such neglect, upon the ground that their acceptance of 
the franchise granted by their charter raised an im- 
plied undertaking or contract on their part to perform 
that duty, which, upon the principles referred to, 
inures to the benefit of every individual interested in 
such performance. But it is unnecessary to revert to 
this doctrine to establish the responsibility of the de- 
fendants in this cause, for the reason that the injury 
to the plaintiff was not the result of a mere non-feas- 
ance on the part of the defendants, but was produced 
by their construction of the platform in question in 
such a manner as to constitute it a public nuisance.” 
The case before us comes fully within the doctrine of 
these authorities, which are applicable to the facts 
stated in the complaint; therefore section 5, chapter 
299, does not apply. See also Little v. Madison, 42 Wis. 
643; Pettigrew v. Evansville, 25 id. 223; Weightman v. 
Washington, 1 Black, 39; Nebraska City v. Campbell, 
2 id. 590; Stetson v. Faxon, 19 Pick. 147; Com. v. Rush, 
14 Penn. St. 186; Whart. Neg., §8 262-264; Cooley 
Const. Lim. 246 et seq. Wis. Sup. Ct., Jan. 29, 1889. 
Hughes v. City of Fond du Lac. Opinion by Cole, C. J. 





OBITUARY: 


Henry A. Foster. 


ENRY A. FOSTER died at his home in Rome, N. 

Y., Sunday, May 12th, in his ninetieth year. He 

was the senior ex-United States senator, having been 
elected in 1844, one year before Simon Cameron of 
Pennsylvania. He was elected tothe State Senate in 
1830, and to Congress in 1836. In 1840 he was again 
elected to the State Senate. He was a delegate to the 
.convention which nominated Gen. Cass for president. 
In 1853 President Pierce appointed Mr. Foster United 
States district attorney for the northern district of 


New York, but he declined the honor. In 1863 he was 
elected justice of the Supreme Court in the fifth judi- 
cial district. He was twice appointed surrogate of 
Oneida county and held many positions of honor and 
trust in that community. He was the last member of 
the famous ‘‘Albany Regency,’’ which for many years 
controlled the policy of this State. Since the war he 
has been a Republican. He was a resident of Rome 
almost continuously from 1819 till his death. He con- 
tinued in practice until a very few years ago. He was 
aman of remarkable talents and learning, and of great 
mental strength and originality, but of a domineering 
and sometimes violent temper. 


——EE ESS 


NEW BOOKS AND NEW EDITIONS. 
JONES ON MORTGAGES. 

The fourth edition of Mr. Leonard A. Jones’ work 
requires nothing but a substantial reiteration of the 
praise which we have always given to this member of 
his invaluable series. The work is standard and in- 
dispensable. Published by Houghton, Mifflin & Co., 
New York. 2 vols. 

Tur AMERICAN DIGEsT, 1888. 

This compact volume of 1,500 pages, from the West 
Publishing Company, of St. Paul, is the successor to 
the veteran Boston publication of Little, Brown & 
Co., and gives all the decisions for the year, except (as 
we have seen charged) those of the District of Colum- 
bia. The work isin every way very creditably done. 
As it appears in monthly parts—consolidated at the 
end of the year—it furnishes an excellent substitute 
for the snow-storm of weekly ‘*‘ Reporters ’”’ giving all 
the cases in full. In connection with them of course 
it is indispensable. 





NOTES. 
HE ALBANY LAw JOURNAL has much to learn, 
judging from some recent remarks about a novel 
written by Mr. Recorder Gould, of that ancient town, 
‘‘under pretense of taking notes of testimony.’’ The 
best book of practice in the matter of rules and mo- 
tions, was written by the editorof the American Law 
Register, some years ago, during the remarks of coun- 
sel while presiding over jury trials.—Current Com- 
ment. 


Mr. Anthony Gould, of this city, has our heartfelt 
sympathy. The Advocate (St. Paul) says he has writ- 
ten a novel entitled “A Woman of Souk.”’ 


Chicago is the Paris of America. In no other city 
would the defeated candidate for judge send his vic- 
torious opponent a valuable present of a set of law 
books with his name on the cover in gold letters to ac- 
company his congratulations on his success as a vote. 
getter. There was of course no covert suggestion in 
this present that the judge-elect ought to read up, now 
he was going on the bench. 


Ohio is looming up strong for the vacant judgeship. 
In the current number of the Weekly Law Bulletin we 
find the names of seven Ohio candidates, all equally 
entitled to it, except one, who has ‘‘ worked his way 
up from a poor emigrant and mechanic,”’ and there- 
fore seems to present unusual claims to it. There is 
nothing like such an opportunity to *‘ boom” a friend. 
It does not cost any thing nor mean any thing. If our 
wishes are consulted, we shall favor that ‘‘ big- 
chested ’’ man. By the way, he would make a good 
secretary of the treasury. 


A. bill bas at last been laid before Parliament for the 
better treatment of jurymen engaged upon criminal 
cases; they are no longer to be locked up as if they 
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were themselves criminals till they have delivered 
their verdict. The tardiness with which this modicum 
of mercy has been meted out to them seems amazing 
to those who are unacquainted with the high-handed 
way in which the law deals with humble persons who 
are not members of that profession. The difference 
between the payments of the judge and the jurymen 
—the both necessary to the administration of justice 
—prodigious asit is is far less than their treatments 
in court. The winds of Heaven are not allowed to 
visit the former too roughly; he is curtained like a sa- 
cred shrine; whenever he pleases he can retire into 
his private sanctum and regale himself with sherry. 
The jurymen are kept waiting forhours in draughty 
passages, uninformed as to whether they will be 
wanted or not, and pushed about like sheep before they 
enter the slaughter-house. When they have per- 
formed a most irksome duty for many days, the judge 
says: ‘‘ You are dismissed,” in a tone which seems to 
suggest the addition, ‘‘withignominy.’’ <A great deal 
of sympathy is always exhibited for the convict, but for 
the twelve poor men who have not been convicted, but 
only punished for doing their duty, no one has a word 
to say. Since the public conscience is beginning to 
awaken in the matter of the juryman, let us hope it 
will also turn its attention to the treatment of the wit- 
ness. At present the only notice taken of him by our 
judicial authorities isthe expression of a virtuous in- 
dignation that he should be so slow in coming forward 
to volunteer evidence against those who have commit- 
ted offenses; for my part, I wonder he comes at all. 
An unhappy patriot who saw some goods taken out of 
a shop in Oxford street, and thought himself called 
upon to give information, has been relating his expe- 
riences in the newspapers. Four days lost in kicking 
his heels—and once or twice within an ace of being 
kicked himself by the officials—in a court of justice is 
what came of it, without feeor reward of any kind. 
Every sort of humiliation was heaped upon him; 
every contemptuous indifference to his inquiries of 
when he would be wanted—except threats of what 
would happen to him if he was not there when he was 
wanted; every discouragement that Jacks-in-office 
could give to the only person present in court who was 
not paid for being there. Fortunately the poor man 
seems to have had some sense of humor; he was, he 
says, ‘‘ perhaps exceptionally fortunate ”’ in not being 
frowned upon by the judge, or having the whole of his 
past life laid bare by the prisoner’s counsel; but he 
had quite enough of the consequences resulting from 
a patriotic act, and his friends may call him what 
names they like if he is guilty of another one. Jus- 
tice, we know, is blind; but the man in the wig and 
gown who administers it, and sees these things going 
on before his very eyes, might surely say something 
more to the point than ‘‘ [cannot understand why wit- 
nesses do not volunteer their testimony.’’—James 
Payn in The Independent. 


Mr. Justice Stephen, of England, has assuredly a 
most impartial mind. In court recently, alluding to 
the case of a defendant who sought to escape liability 
for certain expenditure by throwing the blame of or- 
dering it upon his wife, his lordship characteristically 
blurted out: ‘‘ That is a very old excuse. I often felt 
that Adam—I mean--that is—well! I have always 
wished to hear Eve’s account of that transaction.’’ 


Governor Wilson, of West Virginia, has pardoned 
Knos Basham, of Summers county, who was sent up 
for four years in September last, for grand larceny. 
The governor gave as his reason that Basham ‘ was 
not of that degree of intelligence to make him capable 
of distinguishing right from wrong.’ Basham will not 
accept pardon on such grounds, and refuses to leave 
the penitentiary. He says he has ‘‘more sense than 
Gov. Wilson has shown in his whole term.” 


A CORRECTION. 
T is due not only to the public, but to myself, to state 
that the following paragraph in the paper read be- 
fore the New York State Bar Association, published 
in a pamphlet entitled ‘‘Comparative View of Chief 
Justice Sanford EK. Church and Judge Martin Grover 
of the Court of Appeals,’’ should have been marked as 
a quotation. The same paper, just published in the 
Twelfth Annual Report of the Proceedings of the 
New York State Bar Association, appears as a quota- 
tion: 

“In the trial of causes, with the aid of a jury Grover 
had opportunities for exhibiting his peculiar faculties 
for discharging his judicial duties. He was stored with 
fundamental legal principles, which his ready judg- 
ment, in its quick and accurate application, made a 
fertile material; he was a close, practicable observer 
of men and things; clear in his conceptions, and hap-. 
pily intelligible in the expression of them; confident 
in his knowledge and judgment; prompt and explicit 
in ruling, meeting quickly, and quickly disposing of 
questions as they arose; and thus he was a judge who 
did try the case before him, directing the course of it, 
and did not belplessly drift with it. He was inde- 
pendent and fearless, and loved justice. 

“The manner he performed his duty at General 
Term was less conspicuous, for it was rarely that he 
gave for'publication his opinions there delivered, and 
their merit was known chiefly to those interested in 
them as his associates on the bench or as counsel or 
parties on the cases. But they gained him the confi- 
dence and esteem of these. During his last term as 
Supreme Court judge, he served in the Court of Ap- 
peals as an ex-officio member of it. In 1867 he was elec- 
ted as it was then organized, and he served as one of 
its judges until its organization was broken up; in 
1870 he was elected a judge of the Court of Appeals as 
now organized, and remained a member of it until his 
death. He spent in it the ripest and best years of his 
life, in the midst of congenial labors, fruitful in large 
results. 

‘*He brought to the Court of Appeals the qualities 
which he had shown at the Circuit and made useful at 
the General Term, strengthened by his broad experi- 
ence there. His learning, his readiness of apprehen- 
sion, his firmness in conviction, his vigorous common 
sense, cutting to the core of the question, his untiring 
industry which digested every case, and his indepen- 
dent discharge of duty, unawed by fear or clamor, ren- 
dered him an exceedingly valuable member of the court. 

‘‘ His intercourse with the great men in the nation, 
the conspicuous positions he occupied, his profound 
knowledge of public affairs, and his practical wisdom, 
made his advice and counsel valuable, and his reflec- 
tions, which interested statesmen and legislators, use- 
ful and suggestive. 

‘“There were shades in his character; there always 
will be where there are great prominences to cast 
them. He was exceedingly real and practical, and 
hence not pleased with forms, nor observant of con- 
ventionalities, or at times with courtesies. He was so 
quick to perceive and correct to judge, that it irritated 
him to slack his pace for a plodder, and he was fre- 
quently abrupt. He often anticipated an argument, 
foreshadowing his opinion in advance. His humor 
was so lively and mastering that it sometimes jostled 
dignity and even decorum.”’ 

The author does not understand why the error ap- 
pears in the pamphlet and notin the annual report. 
It was not discovered until the first edition of the 
work was nearly disposed of. 

In the second edition now coming from the press, 
correction has been fully made. 


L. B. Procror. 
CAPITOL, ALBANY, Muy 15, 1889. 
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The Albany Law Journal. 


ALBANY, May 25, 1889. 





CURRENT TOPICS. 





W* are always glad when the American Law Re- 

view comes along — it sets us up with current 
topics for a week. On ‘‘The Use and Value of 
Authorities,” an address by Mr. Justice Miller to 
the law students of Pennsylvania University, is 
published in the current number of the Review, and 
is full of interest and suggestion, both as to the 
value and the proper way of presenting authorities 
to the court. In the same number a correspondent 
writes: ‘‘The English common law, Massachusetts, 
New York and Vermont reports, with the reports 
of his own State, furnish, on ordinary occasions, an 
answer to the questions which come to a lawyer in 
Michigan. Why should he neglect a decision of 
Chief Justice Shaw for a decision of the Supreme 
Court of Louisiana? Why should he pass by Kent 
and Savage to find their opinions feebly reflected 
in the gaudy rhetoric of a justice of the Supreme 
Court of Illinois?”? To which the editor responds: 
‘But if you had studied the opinions of the Su- 
preme Court of Illinois more, you would probably 
have acquired a better opinion of them. They will 
‘tompare favorably with those of some of the States 
which you name.” We agree with the correspond- 
ent, and we also venture the opinion, founded on 
an intimate acquaintance with the Illinois opinions 
for ten years, that considering the wealth and 
population of that State, her law reports are singu- 
larly lacking in interest. Apropos of this general 
subject, the Solicitors’ Journal says: ‘‘In the course 
of the hearing of a case before Court of Appeal No. 
2 on Wednesday, the lord chancellor took occasion 
to observe that the practice of citing American de- 
cisions in our courts as if they were of binding au- 
thority was growing to an extent to which he, for 
one, could not assent. Those decisions were wor- 
thy of all respect as expressing the opinions of very 
learned lawyers on analogous questions, but they 
could not be quoted as decisions binding our courts 
on questions of English law. The lords justices 
(Cotton and Fry) joined in protesting against this 
mode of citation of American decisions. We be- 
lieve that a similar protest was recently made by 
Lord Justice Fry in Court of Appeal No. 1 on the 
occasion of the hearing of an important appeal 
which turned to a great extent upon the law of 
conspiracy. On that occasion a great number of 
American decisions were however cited without ob- 
jection on the part of the other members of the 
court. We rather think that the practice to which 
the lord chancellor alluded owes its origin to the 
rapidly-increasing practice of citation of American 
authorities by text-book writers. Since the late 
Mr. Benjamin, Q. C., in the first edition of his work 
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on Sale of Personal Property, published in 1868, 
inserted copious references to the decisions of the 
courts of his own country, as he modestly phrased 
it, ‘in order to afford some compensation for the 
imperfections’ of his book, but also no doubt with 
a view to rendering it useful on both sides of the 
Atlantic, the custom of giving American authorities 
in text-books has very largely increased, and Ameri- 
can cases now find their way into English digests. 
A few years after Mr. Benjamin’s treatise appeared | 
we remember discussing the subject of the utility 
of American decisions to the advocate in English 
courts with a member of the common-law bar, now 
a distinguished judge in India, whose practice lay 
largely in a branch of the law upon which the de- 
cisions of the United States courts are specially 
valuable. ‘Do I use them?’ he said; ‘yes, I use 
them constantly. When I want an argument I go 
to the American reports, and very frequently I find 
in the judgments what I want. But of course I 
don’t cite the cases as authorities.’ From this it 
was an easy stage to citing the decisions as on the 
same footing as a view expressed in a work by 
Lord St. Leonards or Mr. Dart would be cited in 
the Chancery Division — that is to say, as the opin- 
ion of lawyers of exceptional learning and experi- 
ence. But latterly it would appear that the prac- 
tice has arisen of citing the decisions of American 
and English courts indiscriminately as if they were 
equally binding on questions of English law. This 
is of course an error; but we conceive that the 
error lies in the mode of citation, not in the cita- 
tion itself. Most English lawyers know that there 
are probably no decisions upon which more anxious 
deliberation is bestowed than those of the Supreme 
Court of the United States, and the opinion of that 
court on a point not yet covered by English author- 
ity is entitled to, and would doubtless receive the 
most respectful consideration from any of our 
judges. The matter to which the observations of 
the Court of Appeal were addressed was, we con- 
ceive, merely the citation of American authorities 
as binding on English courts. It may be remem- 
bered that in Steel v. Dixon, 17 Ch. Div. 825, in 
which an important and novel point on the law of 
suretyship arose, Lord Justice Fry (then Mr. Justice 
Fry), while holding that the point was governed by 
the principle established by the well-known case of 
Dering v. The Eart of Winchelsea, 1 Cox, 318, added, 
that in coming to this conclusion, as he did upon 
principle, he was much strengthened by the Ameri- 
can authorities to which his attention had been 
called by counsel, and he mentioned Mr. Justice 
Story’s Equity Jurisprudence, and read passages 
from the judgments of American courts. We can 
hardly suppose that the learned lord justice has 
completely altered his estimate of the weight which 
is to be attributed to American decisions.” 


It is said that one has to go away from home to 
learn the home news. The feview prints a descrip- 
tion of our new law library which is news to us. 
For example: ‘‘The beauty of the whole thing is 
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that there is not a dark place in the entire arrange- 
ment, even the nooks being well lighted.” There 
is only one darker spot in the Capitol, and that is 
the Assembly chamber ceiling. ‘‘ The frescoing on 
the ceiling is among the handsomest in the build- 
ing.” That may be, but it is none the less true that 
it is artistically contemptible and utterly inappro- 
priate. ‘‘ The first floor of the library, which is the 
second of the Capitol.” Itis the third. ‘‘ A mesne 
floor.” We agree to that—it is mean enough. 
‘<The arrangement * * * is favorably com- 
mented on by all.” By no means; there is a great 
deal of fault found with it. 


The Review also publishes the address before the 
Georgia Bar Association by the president, Walter 
B. Hill, delivered last August. Although it covers 
forty pages there is not a dull spot init. It is the 
best performance of this kind that we have read in 
many a day. The speaker comments on the doings 
of various other bar associations, and among others 
that of Grafton and Coos counties, New Hampshire. 
He says: ‘‘ We find that they give dinners and ar- 
range excursions, and have picnics and clim-bakes.”’ 
We should think the latter would come hard ina 
State with only one seaport and in these counties 
up in the White Mountains. He gives one of the 
toasts on one of these festive occasions: ‘* Our pro- 
fession: Brought forth in the Garden of Eden; 
purified by the flood; adorned by the world’s best 
genius; honorable, dignified and indispensable; it 
has reached its highest state of perfection in Coos 
and Grafton counties.” The reference to Eden is 
slightly ambiguous; does it mean the devil? He 
continues: ‘‘The printed volumes of the proceed- 
ings of this association are interspersed with poems, 
It is quite evident that these New Hampshire breth- 
ren know how to unbend. May they live long and 
prosper! No other association has as good a time 
as they. No other association with a jurisdiction of 
similar extent has done such thoroughly creditable 
work, or published such interesting reports. Find- 
ing this warm-hearted brotherhood in a northern lati- 
tude, and realizing that the fitness of things (if fit- 
ness is to be tested by popular prepossessions) would 
locate it in the south, I have decided to hold all my 
conceptions of southern hospitality and northern re- 
serve subject to revision.” It must be admitted that 
the southerners gave the northern reserves a warm 
reception twenty-five years ago. But why does not 
some one send us those poems? One however can- 
not suppress a smile at this: ‘‘ The secretary of the 
New York State Bar Association writes with just 
pride that ‘it is one of the most popular institu- 
tions of the State.’ ” 


It seems to us that the autopsy on the body of 
the unfortunate mind-reader, Bishop, was an out- 
rage, without the semblance of excuse or legal jus- 
tification. The man had apparently died a natural, 
although sudden death, but in public, surrounded 
by friends, and without the slightest suspicion of 





foul play. In these circumstances a coroner would 
probably not have been justified in holding an in- 
quest; certainly not in ordering an autopsy. But 
there is no pretense that the doctors had any au- 
thority from a coroner, Indeed, they assert that 
their purpose was to anticipate the coroner’s possi- 
ble action, ‘‘in the interests of science.” And so, 
before the man had been apparently dead five 
hours, they proceed, without waiting for any ex- 
pression of a wish or any authority from his absent 
relatives, to carve the poor man’s remains. He 
probably was not dead. ‘‘ He was undoubtedly dead, 
for rigor mortis had set in,” said they. How do they 
know it was riyor mortis ? It is indisputable that he 
had had just such seizures before, and had lain ap- 
parently dead for many hours, even days, at a time. 
He had been laboring under a tremendous and un- 
usual mental strain. But no matter whether he 
was dead or not. It is probably impracticable to 
hold them for manslaughter, but they should be 
punished to the extent of the law for an unwar- 
ranted dissection or autopsy. These indecent men 
were eager to be the first to discover the secret of 
Bishop’s wonderful and exceptional mental power. 
To gratify their morbid curiosity and get ahead of 
the other doctors they cut up the victim’s body be- 
fore he was fairly cold, and without any more au- 
thority than they had to kill him. The thought 
that perhaps the poor man was conscious of their 
horrid preparations is one that humanity shrinks 
from dwelling upon. If this mob-law is the law of 
the city of New York we advise strangers to keep 
away. If one’s wife or child goes there visiting 
and dies suddenly in the street — as Col. Chatfield, 
of Cincinnati, well known in this city, died there a 
few days ago — some super-serviceable doctor, ‘‘in 
the interests of science,” may carve the inanimate 
remains without observing the forms of decency, or 
waiting to see if death has really supervened. If 
this kind of thing goes on there will be apt to be 
genuine rigor mortis among the doctors. If Bishop 
had a father or brother, he would be excusable 
for clubbing them till they were cataleptic, and 
hoping for another of their sort to come along 
and carve them up—all ‘‘in the interests of sci- 
ence.” Dr. Clark Bell’s coming convention would 
better look into this performance. 


—__—_.¢— 


NOTES OF CASES. 

N Provost of Glasgow v. Farie, House of Lords, 
60 L. T. Rep. (N. 8.) 274, it was held that ona 
compulsory sale of lands, a reservation of ‘‘any mines 
of coal, iron, stone, slate or other minerals,” 
does not include common brick clay, lying at 
or near the surface. The lord chancellor said: 
“T cannot help thinking that the true test of 
what are mines and minerals in a grant was sug- 
gested by James, L. J., in the case of Hext v. Gill, 
27 L. T. (N. 8.) 291; L. R., 7 Ch. App. 699, which 
I shall have occasion hereafter to refer to, and al- 
though the lord justice held himself bound by au- 
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thority so that he yielded to the technical sense 


which had been attributed to those words, I still 
think (to use his language) ‘that a grant of mines 
and minerals is a question of fact, what these words 
meant in the vernacular of the mining world, the 
commercial world, and land-owners,’ at the time 
when they are used in the instrument it is necessary 
to consider. [ will not at present say how far I 
think we are bound by authority because, as I have 
already intimated, I desire to keep myself entirely 
free if the question should arise in this House with 
respect to any other statute or with respect to any 
grant not controlled by the statute in question in 
which the words ‘mines and minerals’ occur, It 
may be that I am influenced by the considerations 
to which Wickens, V. C., referred in Heat v. Gill, 
when he said that ‘it might be thought that some 
inclination had arisen on the part of judges to give 
more weight than ought to have been attributed to 
some small circumstances of context in order to cut 
down the proper and ordinary meaning of the words 
‘mines and minerals.’ I think no one can doubt 
that if a man had purchased a site for his house 
with a reservation of mines and minerals, neither he 
nor anybody else would imagine that the vendor 
had reserved the stratum of clay upon which his 
house was built under the reservation of mines and 
minerals. There is no doubt that more accurate, 
scientific investigation of the substances of the earth 
and different modes of extracting them have con- 
tributed to render the sense of the word ‘ minerals’ 
_,less certain than when it originally was used in rela- 
tion to mining operations. I should think that there 
could be no doubt that the word ‘minerals’ in old 
times meant the substances got by mining, and I 
think mining in the old times meant subterranean 
excavation. I doubt whether, in the present state 
of the authorities, it is accurate to say that in every 
deed or in every statute the word ‘minerals’ has 
acquired a meaning of its own independently of any 
question as to the manner in which the minerals 
themselves are gotten. Mellish, L. J., in the case 
to which I have already referred, sums up the au- 
thorities by saying, ‘that where the word mines’ 
(to use his lordship’s language) ‘is combined with 
the more general word ‘minerals’ it does not re- 
strict the meaning of the word ‘minerals,’’ and he 
says that the result of the authorities appears to be 
‘that a reservation of minerals includes every sub- 
stance which can be got from underneath the sur- 
face of the earth for the purpose of profit, unless 
there is something in the context or in the nature of 
the transaction to induce the court to give it a more 
limited meaning.’ I cannot myself assent to such a 
definition. In the first place, it introduces as one 
element the circumstance that the substance can be 
got at a profit. It is obvious to see that if that is 
an. essential part of the definition, the question 
whether a particular substance is or is not a mineral 
may depend on the state of the market, and it may 
be that a mineral one year is not a mineral the next. 
If, on the other hand, one is to have recourse to 
etymology or science, and to disregard the mode of 


working as reflecting any light on the nature of the 
substance, it is obvious to inquire whether coal is a 
mineral. Its vegetable origin would, to some minds, 
exclude its being regarded as a mineral, while the 
substance kaolin was held by Wickens, V. C., in 
Flext v. Gill, to be a mineral: ‘According to the 
evidence, kaolin, or china clay, is a metalliferous 
mineral, perfectly distinguishable from and much 
more valuable than ordinary agricultural earth, and 
which produces metal in a larger proportion to its 
bulk as compared with ordinary ones, but which it 
was not commercially profitable to work in England 
for the purpose of extracting metal from it.’ The 
difficulty of dealing with this case is not diminished 
but rather increased by the state of the authorities 
upon the question. In Bennett v. Great West. R. Oo., 
1G,0oT: Repv(N.'S.) 186: 1), Roy 2H. 2 raliegiag 
was decided in this House was that the common-law 
principle which would have prevented an owner 
who had sold his surface land to a railway company 
from defeating his grant by withdrawing support 
from the surface land so used did not apply to a 
state of things created by the statute in which the 
statute itself creates the distinction between the 
surface owner and the mine owner, and gives power 
to the mine owner to work his minerals unless the 
railway company purchases or gives compensation 
to the mine owner for leaving his mines unworked. 
In that case it was admitted that the word ‘min- 
erals’ was properly applicable to the substances to 
be worked, and the only question was the applica- 
tion of the common-law principle to which I have 
adverted. But the Legislature must have meant 
something by the distinction which it recognizes and 
acts upon in drawing the distinction which, as a 
matter of business and understanding in the mining 
and commercial world, [I think every one must be 
familiar with. It appears to me that the effect of 
some of the decisions pushed to their logical con- 
sequences would altogether efface the distinction 
which all the statutes recognize. One might sum- 
marize these decisions and say that a mineral need 
not be metallic. It need not be subjacent; it need 
not be worked by a mine; it need not be in any one 
particular distinguished from any part of the sub- 
stance of the earth, using the word ‘earth’ as ap- 
plicable to this habitable globe. Even the word ‘ or- 
ganic’ must be rejected if referred to some of the 
substances which-form part of the earth. The bones 
of extinct animals are limestone, and as curiosities 
for research and scientific inquiry would find a ready 
market. Are they minerals? I find myself called 
upon to construe the words with reference to the 
known usage of the language employed in distin- 
guishing proprietary rights in Scotland and having 
relation to Scotch land and Scotch mines or min- 
erals. Iam not insensible to the observation that 
this is only one of a group of statutes which may be 
supposed to have had the same object, and might be 
therefore assumed to use the same phraseology in the 
same sense. Still, [am construing the application of 
general words to a purchase under the statutes made 
in Scotland, and if there be any difference in the 


408 


THE ALBANY LAW JOURNAL. 








law of Scotland from that of England the Legisla- 
ture must be supposed to have been familiar with it 
and to have legislated accordingly. Now the case 
is stated by the lord ordinary thus: Here the thing 
which the defender claims to work is the common 
clay which constitutes the subsoil of the greater 
part of the land of this country, which never can in 


any locality be wrought by underground working, . 


but under all circumstances is only to be won by 
tearing up and destroying the surface over the en- 
tire extent of the working. When such a right is 
claimed against the owner of the surface, I ask my- 
self, did any one who wanted to purchase or acquire 
a clay field whether by disposition or reservation, 
ever bargain for it under the name of a right of 
working minerals? In the case of a voluntary sale of 
land with reservation of minerals, I am satisified 
that we should not permit the seller to work the 
clay to the destruction or injury of the purchaser’s 
estate, because we should hold that the conversion 
of the estate into aclay field was not within the fair 
meaning of thereservation. That being so, I see no 
reason for concluding that the statutory reservation 
of minerals means any thing different from a reserva- 
tion of minerals in a private deed. The consequences 
of the reservation are different but the thing to be 
reserved is to my mind essentially the same, being 
neither more nor less then the right to work such 
substances and strata as are ordinarily known by 
the denomination of minerals in contracts between 
sellers and purchasers, or superiors and feuars. If 
that is the correct view, and I find myself unable to 
differ from it, I think the case of Lord Bredalbane v. 
Menzies, 1 Shaw App. 225, is a binding authority in 
this House. There the words were ‘haill mines and 
minerals of whatever nature and quality,’ and were 
held not to include a vein of stone suitable for 
building. I feel it impossible to resist the reason- 
ing of Lord Mure in this case, but I hold myself free, 
if the question should arise in England, to consider 
quiet independently of this decision what may be 
the law as applicable to an English case. I only 
regret that the test which James, L. J. suggested, 
and which [I think would have been the true one, 
was not adhered to in Heat v. Gill.” Lord Her- 
schell dissented. See note, 47 Am. Rep. 698. 


In Friedlander v. Texas & P. Ry. Co., United 
States Supreme Court, April 15, 1889, where a sta- 
tion agent, having authority to sign bills of lading, 
by collusion with a pretended shipper issues a bill 
of lading of goods which are not delivered for 
transportation, and which have no existence, and 
the shipper negotiates the bill for value to a third 
person, who is ignorant of the facts, the railroad 
company is not liable on the bill to the bona fide 
purchaser of it, the fraud of the agent being out- 
side the scope of his employment, as he could only 
issue bills for property delivered. Fuller, C. J., 
said: “It has been frequently held by this court 
that the master of a vessel has no authority to sign 
a bill of lading for goods not actually put on board 


the vessel, and, if he does so, his act does not bind 
the owner of the ship even in favor of an innocent 
purchaser. Zhe Hreeman, 18 How. 182, 191; The 
Lady Franklin, 8 Wall. 325; Pollard v. Vinton, 105 
U. 8.7%. And this agrees with the rule laid down 
by the English courts. Lickbarrow v. Mason, 2 T. R. 
67; Grant v. Norway, 10 C. B. 665; Cox v. Bruce, 18 
Q. B. Div. 147. ‘The receipt of the goods,’ said 
Mr. Justice Miller, in Pollard v. Vinton, supra, ‘lies 
at the foundation of the contract to carry and de- 
liver. If no goods are actually received, there can 
be no valid contract to carry or to deliver.’ ‘And 
the doctrine is applicable to transportation contracts 
made in that form by railway companies and other 
carriers by land, as well as carriers by sea,’ as was 
said by Mr. Justice Matthews in Railway Co, v. 
Knight, 122 U. 8. 79, 87, he adding also: ‘If Potter 
(the agent) had never delivered to the plaintiff in 
error any cotton at all to make good the 525 bales 
called for by the bills of lading, it is clear that the 
plaintiff in error would not be liable for the defi- 
ciency. This is well established by the cases of The 
Freeman, 18 How. 182, and Pollard v. Vinton, 105 
U. §. 7% It is a familiar principle of law that 
where one of two innocent parties must suffer by 
the fraud of another, the loss should fall upon him 
who enabled such third person to commit the fraud: 
but nothing that the railroad company did or 
omitted to do can be properly said to have enabled 
Lahnstein to impose upon Friedlander & Co. The 
company not only did not authorize Easton to sign 
fictitious bills of lading, but it did not assume au- 
thority itself to issue such documents, except upon 
the delivery of the merchandise. Easton was not 
the company’s agent in the transaction, for there 
was nothing upon which the agency could act. 
Railroad companies are not dealers in bills of ex- 
change, nor in bills of lading; they are carriers 
only, and held to rigid responsibility as such. 
Easton, disregarding the object for which he was 
employed, and not intending by his act to execute 
it, but wholly for a purpose of his own and of Lahn- 
stein, became particeps criminis with the latter in 
the commission of the fraud upon Friedlander & 
Co., and it would be going too far to hold the com- 
pany, under such circumstances, estopped from 
denying that it had clothed this agent with ap- 
parent authority to do an act so utterly outside the 
scope of his employment and of its own business. 
The defendant cannot be held on contract as a com- 
mon carrier, in the absence of goods, shipment and 
shipper; nor is the action maintainable on the 
ground of tort. ‘The general rule,’ said Willes, J., 
in Barwick v. Bank, L. R., 2 Exch. 259, ‘is that the 
master is answerable for every such wrong of the 
servant or agent as is committed in the course of 
the service, and for the master’s benefit, though no 
express command or privity of the master be proved.’ 
See also Limpus v. Omnibus Co., 1 Hurl. & C. 526. 
The fraud was in respect toa matter within the 
scope of Easton’s employment or outside of it. It 
was not within it, for bills of lading could only be 
issued for merchandise delivered; and being with- 
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out it, the company, which derived and could derive 
no benefit from the unauthorized and fraudulent act, 
cannot be made responsible. Banking Co. v. Railway 
Co., 18 Q. B. Div. 714. The law can punish roguery; 
but cannot always protect a purchaser from loss, 
and so fraud perpetrated through the device of a 
false bill of lading may work injury to an innocent 
party, which cannot be redressed by a change of 
victim.’’ The same doctrine in Black v. Wilmington 
& Weldon R. Co., 92 N. C. 42;8. C., 53 Am. Rep: 
450; Balt. & O. R. Co, v. Wilkins, 44 Am. Rep. 11; 
S. C,, 22 id. 26. Contra, Brookv. N. Y., etc., R. Co., 
108 Penn St. 529; 8. C., 56 Am. Rep. 285; 53 id. 
453, note; Siouw City R. Co. v. First Nat. Bh., 
10 Neb. 556; 8. C., 35 Am. Rep. 488; Bank of Bata- 
wavs N.Y), eto; R. Co, 106 N. Y. 195; 8.°C.,\60 
Am. Rep. 440. 





MANDAMUS—TO STATE OFFICERS — COM P- 
TROLLER. 


FLORIDA SUPREME COURT, MARCH 20, 1889. 


STATE, EX REL. Moopy, v. BARNES. 

M. was elected to the office of sheriff, and presented his bond 
to-the comptroller for approval. The comptroller refused 
his approval because one of the sureties had withdrawn, 
and the circumstances in reference to the assent of the 
others to the withdrawal were such that in his opinion 
there was serious doubt as to the validity of the bond. 
Held, that the question of the legality of the bond was one 
directly within his discretion, and his determination in re- 
gard to it, even if wrong, cannot be controlled by man- 
damus. 


P KHTITION for mandamus. 


M. C. Jordan, for relator. 
The Attorney-General, for respondent. 


MAXWELL, J. This is an original proceeding in this 
court. The relator avers by his petition for mandamus 
that he was elected sheriff of Duval county at the gen- 
eral State election, November 6, 1888, and that, with a 
view to qualify for the office as required by law, onthe 
succeeding 2d day of January he presented to the 
county commissioners of said county a bond for their 
approval, which he alleges had good and sufficient se- 
curity. When presented, A. C. Toll, one of the sure- 
ties, appeared before the board, and gave written no- 
tice that he desired to withdraw from the bond, 
whereupon relator withdrew the bond, but afterward, 
on January 5, again presented it to the board for ap- 
proval, with the assent of his sureties, but the board 
rejected it. Then with the consent of the board he 
again withdrew the bond, and entered into an addi- 
tional bond with, as he alleges, good and sufficient se- 
curity, which in its terms was made a part of the for- 
mer bond, the two to be deemed and taken together as 
his bond. These, with the assent of his sureties, were 
once more presented on the same day, and were ace 
cepted and taken together and approved by the board. 
It then being 12 o’clock, noon, he immediately tele- 
graphed the comptroller that his bond had just been 
approved by the board, and that as no train would run 
the great distance from Jacksonville to Tallahassee till 
next morning, it would be impossible for him to pre- 
sent the bond for approval by the comptroller, but that 
it would be forwarded by the first train. Thereupon 
he took the oath of office, and on the following morn- 
ing sent the bond, his oath of office, and his letter of 
acceptance, together with the commission fee, to be de- 


livered to the proper authorities in Tallahassee. On 
the 7th of January his attorney presented these to the 
state treasurer, in accordance with the instructions 
previously given by the secretary of state, but the 
treasurer declined to accept the same until the bond 
had been accepted and approved by the comptroller, 
whereupon the bond, etc., were presented to the comp- 
troller, when divers persons from the county of Duval 
appeared and objected to his approval of the same, on 
the ground that the conduct of Toll as aforesaid ope- 
rated to discharge the other sureties from the bond, 
and rendered it void, which the relator contended was 
not the effect of said conduct, at the same time repre- 
senting that all the sureties had full knowledge of Toll’s 
conduct, and had assented to the same, and had au- 
thorized the presentation of the bond by the relatoras 
his and their bond. To avoid the suspicion which had 
been cast on the bond, relator’s attorney offered to pro- 
cure from the sureties a written statement of as high 
nature as the bond itself, that they had ‘full knowl- 
edge of the conduct of Toll, and that his said conduct 
was and is with their assent;” and, the comptroller 
acceding to his request, to that end two instruments 
of writing, signed by the relator and his sureties un- 
der seal, were procured and subsequently presented, 
in which they declare and affirm that they are still 
bound as obligors on the bond, regardless of the con- 
duct of Toll, and said conduct is with their full knowl- 
edge and assent. 

On further consideration of the matter, the comp- 
troller refused his approval of the bond of relator, as- 
signing his reasons as follows: ‘‘ It appears that one 
Albert C. Toll, whose name is signed to the bond as 
one of the sureties, formally withdrew from it as such 
surety before it was accepted by the board of county 
commissioners, and such withdrawal, in my opinion, 
affects the liability of the other sureties, unless it is 
shown that at the time of such withdrawal each of 
them expressly assented thereto. There is nothing on 
the bond, nor any thing that properly belongs to or can 
be considered with it, that shows such assent on their 
part. To bea proper bond for approval it must be 
complete in all the requirements within sixty days af- 
ter the election of the officer. Any paper writing by 
the sureties renewing their obligation on the bond and 
signifying their assent thereto, and knowledge of such 
withdrawal at a period subsequent to the acceptance 
of the bond, does not cure the defect. No obligation 
made nor assent given after the time allowed for com- 
pleting the bond can be considered, when the time for 
making it is limited by law. Being satisfied from a 
careful examination of all the papers and facts sub- 
mitted, and from the legal advice I have received, that 
at the expiration of the sixty days limited by the Con- 
stitution for county officers to give bond and qualify 
the instrument under consideration was such as to 
raise serious doubt as to whether a recovery could be 
had upon it in the event of a suit, I] feel compelled to 
hold that it is not such a ‘legal, sufficient and proper’ 
bond as to justify my approval.” 

The relator avers that the bond was a ‘‘ good, suffi- 
cient, legal and proper bond,’’ and that the comptrol- 
ler had decided that it was filed with him within the 
time limited by law for the qualification of relator for 
said office. Thereturn of the comptroller is that the facts 
recited do not entitle the relator to a mandamus against 
him, and, excluding the sufficiency of the bonds, he 
admits all the facts except the allegations that he had 
decided that the bond was filed with him within the 
time limited by law for the qualification of relator as 
sheriff of Duval county. To thereturn the relator de- 
murred, partly as to matter of form—which it is not 
necessary to consider—but mainly because it does not 
show sufficient legal cause for refusing obedience to the 
alternative writ. 
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The matter to be determined is whether, under the 
facts of the case, mandamus will properly lie. The 
Constitution provides that a sheriff shall be elected in 
each county of the State, and in section 7, article 8, 
that ‘tall county officers * * * shall, before enter- 
ing upon the duties of their respective offices, be com- 
missioned by the governor; but no such commission 
shall issue to any such officer until he shall have filed 
with the sccretary of state a good and sufficient bond 
in such sum and upon such conditions as the Legisla- 
ture shall by law prescribe, approved by the county 
commissioners of the county in which such officer re- 
sides, and by the comptroller. * * * If any person 
elected or appointed to any county office shall fail to 
give bond and qualify within sixty days after his elec- 
tion, the said office shall become vacant.’’ The legisla- 
tive enactment as to those offices directs that the bond 
shall have not less than two sureties, and shall be given 
to the governor and his successors in office, and as to 
sheriff, ‘“‘ that the sheriff of each county shall give bond 
in a sum to be fixed by the board of county commis- 
sioners of his county, which shall not be less than 
$2,000, nor more than $10,000.’ Acts 1887, chap. 3724, 
§4. No objection is made to the bond for defect in 
any of these requisites, except such as appear in the 
reasons given by the comptroller for refusing to ap- 
prove it. 

Whether we can review those reasons and put the 
comptroller to further action if we find them insufl- 
cient is the first question to be considered. The ap- 
proval of a bond by the comptroller necessarily in- 
volves the exercise of judgment and discretion. It is 
not a ministerial duty of such sort that hecan perform 
it by simply receiving the bond and indorsing his ap- 
proval thereon. He must decide whether it isin form, 
whether the penalty and condition are such as the law 
requires, and whether the sureties are sufficient, and if 
there is a question as to its legality he must decide 
that. The Constitution does not express what is in- 
cluded in ‘‘approved * * * by the comptroller,”’ 
but the Legislature in its act above cited amplifies, 
though really meaning no more. In section 10 of the 
act is this: ‘‘Eivery such bond shall be approved by the 
board of county commissioners and by the comptroller, 
when they and he are satisfied in their judgment that 
the same is legal, sufficient and proper to be approved.”’ 
He must exercise his judgment to satisfy himself, 
among other things, that the bond is a ‘‘ legal’’ one, 
and, having come to the conclusion in this case that it 
was not, this court is asked to pronounce that con- 
clusion wrong, and to compel him to act upon our judg- 
ment. 

The rule long established and governing in this State 
is thus given by Mr. High: ‘In all matters requiring 
the exercise of official judgment, or resting in the sound 
discretion of the person to whom a duty is confided by 
law, mandamus will not lie, either to control the exer- 
cise of that discretion or to determine upon the decis- 
ion which shall be finally given. And wherever public 
officers are vested with powers of a discretionary na- 
ture as to the performance of any official duty, or in 
reaching a given result of official action they are re- 
quired to exercise any degree of judgment, while it is 
proper by mandamus to set them in motion, and to re- 
quire their action upon the matters officially intrusted 
to their judgment and discretion, the courts will inno 
manner interfere with the exercise of their discretion, 
nor attempt by mandamus to control or dictate the 
judgment to be given.’”’ High Extr. Rem., § 42. See 
Towle v. State, 3 Fla. 202; State v. Van Ness, 15 id. 317; 
McWhorter v. Railway Co., 24 id. —. 

While the rule is admitted by relator’s counsel, he 
claims that there are exceptions to it; but the an- 
thority he quotes says: ‘‘ Perhaps the exceptions are 
more apparent than real, and involve only cases where 


the discretion required to be exercised, while to some 
extent involving the examination of questions of fact 
and the drawing of conclusions therefrom, is regarded 
as ministerial rather than judicial.’”’ Weeden v. Town 
Council, 98 Am. Dec. 375, note. The purport of this 
may be better understood when the author, instaucing 
a case where the law confers a right upov a persen on 
performing certain acts, and designates another person 
or some tribunal to concede the right or issue evidence 
of it, when shown that the acts were done, proceeds to 
say that if the examining person or tribunal should 
‘‘capriciously determine that the acts have not been 
performed,’ and there is no appeal, the court should 
*“*compel the requisite action by mandamus.’’ This is 
scarcely different from the rule that where the thing 
to be done is merely ministerial, if the party whose 
duty it is to do it refuses, the court will compel him to 
act—a capricious determination being equivalent toa 
refusal to act. The cuse of State v. County Court, 41 
Mo. 221, was one where the court evidently applied 
mandamus because the action of the County Court m 
refusing to approve a sheriff's bond was deemed ‘“ ca- 
pricious,’’ if not ‘‘ arbitrary or oppressive.’’ The case 
of Railroad Co. v. Stockton, 51 Cal. 328, was one where 
the writ was granted because, in the view of the court, 
‘‘if an official duty is to be performed on the happen- 
ing of an event, the officer cannot arbitrarily or ca- 
priciously refuse to perform it, after the event has 
happened, on the plea that he is not satisfied that it 
has happened.’’ Where the court in Virginia v. Rives, 
100 U.S. 318, says that ‘‘ mandamus does not lie to con- 
trol judicial discretion, except when that discretion 
has been abused,” it does not state what would consti- 
tute an abuse, but what is usually meant must have 
been intended—the exercise of discretion capriciously, 
arbitrarily or oppressively—and not any impartial and 
deliberate exercise of it, wrong only from resultiug in 
erroneous judgment. If the discretion in cases like 
this can be controlled at all, obviously the control 
must be for reasons like those that give control of ju- 
dicial discretion, the discretion in a ministerial officer 
being quast judicial. 

Other cases cited to this point by the counsel for re- 
lator—Reax v. Justices, etc., 1 W. Bl. 606; Dawson v. 
Justices, etc., 2 Hen. & M. 132; Delaney v. Goddin, 12 
Gratt. 266; Randolph v. Stalnaker, 18 id. 523—were cases 
in which the duties to be performed were merely min- 
isterial, and without discretion as to the matter on 
which action was taken in refusing to perform the 
duty, and on that account falling under the ordinary 
rule which authorizes mandamus against a ministerial 
officer not vested with discretion, to compel him, in 
case of refusal, to perform the act enjoined by law. 

One of these cases, Dawson v. Justices, etc., will illus- 
trate the reason for granting mandamus when the mat- 
ter on which action is taken in refusing to perform a 
duty is not involved in the duty. Under astatute of 
Virginia it was made the duty of the county justices 
to admit deeds to record. Objection was made to the 
record of adeed offered by Dawson, on the ground 
that his authority as trustee to make it and dispose of 
the property had ceased on the death of the party who 
created the trust. Without giving particulars, there 
was a question whether the deed could be operative 
for the purpose for which it was made, and the jus- 
tices to whom it was presented for record, acting upon 
the fact that an injunction had been granted against 
Dawson to restrain him from making any disposition 
of the property, under the deed of trust, and thinking 
Dawson’s deed could not be operative, for that reason 
refused to admit it to record. His application to an- 
other court for a peremptory mandamus against the 
justices to compel them to admit his deed to record, 
was denied; but on appeal the Supreme Court directed 
that the writ be awarded, holding that the duties of 
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the justices, as to that matter, were ‘‘merely minis- 
terial to the proof and recording of the deed,’’? and 
that ‘the contents of thedeed * * * arenotasub- 
ject for their inquiry, much less the operation or effect 
of it.” In other words, when the duty is ministerial 
ouly, the officer should not step outside of that to ex- 
ercise his discretion on something not pertaining to 
the duty, though affected by its performance, but 
should proceed, irrespective of the outside matter, to 
perform the duty, else mandamus will compel him to 
do so. The other cases are to the same effect, and none 
of them furnish exceptions to.the general rule which 
forbids courts to assume control of official discretion 
in its nature judicial or quasi judicial. 

A further contention for the relator is that man- 
damus is the ‘‘ proper remedy for compelling the ap- 
proval of official bonds, where it appears that the offi- 
cer or the court invested with discretionary authority 
has acted mistakenly or unwisely by the reason given 
for refusing to approve, and which thus resolves itself 
into a question of law.” This, as we understand it, is 
entirely subversive of the rule itself. If official discre- 
tion cannot be controlled or overridden by mandamus 
except for abuse of it, what matters it in any given 
case that the discretion has been guided by a mistaken 
reason? The prohibition to interfere does not lose its 
force because a wrong reason has led to a wrong con- 
clusion. 

The books abound in cases where the courts 
refuse mandamus notwithstanding the mistake or er- 
ror of-the officer whose discretion is sought to be con- 
trolled, and it would bean anomaly to hold that re- 
fusal is proper where only a wrong conclusion is 
reached without giving the reason for it, but not 
proper if the reason be given, and it is found nota 
good one. 

Looking to the authorities quoted to sustain the con- 
tention for relator, the first—41 Mo., swpra--must be 
discarded, because the writ was granted there to re- 
lieve against abuse of discretion. Nelson v. Hdwards, 
55 Tex. 3889, was a case in which the court said, that if 
the bond offered by Edwards was rejected by the com- 
missioners to approve, because in their opinion Nelson 
was entitled to the office, mandamus would lie—evi- 
dently because the commissioners went outside of 
their discretion in at all considering the controversy 
between the parties as to which of the two was enti- 
tled to the office. Gulick v. New, 14 Ind. 93, was a cuse 
where the clerk whose duty it was to approve sheriffs’ 
bonds, refused because another was in the office claim- 
ing title toit. Like the last case, the discretion exer- 
cised extended to a question of contested title to 
office, and the court held that mandamus was proper, 
as a prima facie showing of title was sufficient to enti- 
tle the applicant to approval of his bond, otherwise 
sufficient. Case of Prickett, 20 N. J. Law, 134, was an- 
other similar case of disputed title to office, as was also 
the case of Beck v. Jackson, 438 Mo. 117. Daniels vy. 
Miller, 8 Colo. 542, was a case where the clerk refused 
to approve an appeal bond because the court held that 
appeal did not lie. TheSupreme Court, holding that 
the law did allow appeal in the case, ordered man- 
damus. State v. Lewis, 10 Ohio St. 128, was a case 
where the officers to approve sheriffs’ bonds refused 
because in their opinion the bond was not presented 
within the time for approval required by law. The 
court, holding that the commissioners mistook the law 
as tothe time for presenting bonds, granted man- 
damus. Jnswrance Co. v. Cleveland, 76 Ala. 821, was a 
case where the clerk refused to approve an attachment 
bond because the sureties were non-residents of the 
county. The law of the State not requiring sureties to 
be residents of the county, the court, to relieve against 
the mistake of the clerk, granted mandamus. 


The last two cases resting on mistake at law, it is 
important to observe that it was law not connected 
with the sufficiency of the bond, as to its form, le- 
gality and sureties, and therefore Jaw outside of the 
discretion given for the approval of bonds. The use of 
mandamus in such cases does not conflict with the gen- 
eral rule. And in regard to all these cases it will be 
seen that what appears to be a departure from the rule 
is not so in fact. They only check the exercise of dis- 
cretion when assumed in regard to matters not prop- 
erly within it, or when mistake is made in law not ger- 
mane to the discretion. 

It remains to adjust the present case to our view of 
the law as herein expressed. It cannot be said that 
the respondent, in refusing to approve relator’s bond, 
acted capriciously or arbitrarily. It appears from the 
petition itself that he was indulgent to relator, giving 
his counsel, when asked, time and opportunity to pre- 
sent the case in its fullest merits, and even to fortify 
it by supplemental papers. And respondent, in his re- 
turn, states that he had legal advice to aid him in his 
decision; so there is every indication that he exercised 
his discretion with due deliberation, and in good con- 
science; and there is no suggestion that he did not. It 
isnot acase then in which it can be justly claimed 
that the law authorizes mandamus because of capri- 
cious or arbitrary action. Noris itacase calling for 
mandamus because respondent went out of the way to 
exercise his discretion on any question not properly 
within it, or because he gave areason, if a wrong One, 
for his decision, on a question to which his discretion 
did not properly reach. In either case, we have seen 
that mandamus has been allowed. But it should not 
be here, because the discretion was exercised, and the 
reason for the decision given, on questions which were 
of the very essence of the sufficiency of the bond. Was 
it, after the action of Toll in withdrawing from it as 
surety, alegal bond? That was one of the questions, 
and certainly one of vital importance, on which it was 
his duty to pa-s judgment. Another was, did the as- 
sent of relatorand his sureties to the withdrawal of 
Toll, and their reaffirmance, by subsequent papers, of 
their obligation on the bond, notwithstanding his with- 
drawal, restore its validity, if that had been lost? The 
latter question was one addressed to his judgment 
when he had concluded in his mind that as the matter 
previously stood the bond had become invalidated, 
and it was his duty to decide this also. 

Here then we have questions to be determined un- 
doubtedly and necessarily within his discretion. He 
could not approve or disapprove the bond—one or the 
other of which the law made it his duty to do—with- 
out determining those questions. The distinction be- 
tween this and the cases referred to is that in those 
there could have been approval or disapproval of the 
sufficiency of the bond without considering the ques- 
tions on which the refusal to approve was bused, while 
in this, as we have said, this could not have been 
done. 

It seems to us that insuch a case weare bound by the 
rule that the discretionary action of officers must be 
left free from control, unless there has been abuse 
of discretion. 

It results from the foregoing conclusions that it is 
unnecessary to consider whether or not the respond- 
ent was mistaken in his decision on the legality of 
the bond, for, even if wrong, it cannot berectified by 
mandamus. Nor isit necessary to consider other ques- 
tions presented and argued, as for the reasons indi- 
cated above the alternative writ, to which the demur- 
rer reaches back, does not disclose a case within this 
remedy. The judgment will be that the alternative 
writ be quashed, and that the relator pay the costs of 
this proceeding. High Extr. Rem., § 526, 
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MUNICIPAL CORPORATIONS —DEFECTIVE 
STREETS. 


MICHIGAN SUPREME COURT, APRIL 19, 1889. 


JOSLYN v. CiTy OF DETROIT. 


Under Howard’s Statutes of Michigan, section 1442, making 
municipal corporations liable for injuries to persons by 
reason of neglect to keep streets, etc., ‘‘in good repair 
and in a condition reasonably safe and fit for travel,’ one 
injured while driving ir a street in the dark, by a heap of 
sand left there by contractors building a house, which 
heap extended half way over the travelled portion of the 
road, and had been there for a month, and was unguarded 
by lights or signals, may recover of the city. 

City ordinances requiring proper warning and danger signals 
to be used in such cases do not affect the rights of the par- 
ties. 

The case should also have been submitted tothe jury as to 
plaintiff’s right to recover against the contractors and the 
owner of the building in process of erection. 


ae to Circuit Court, Wayne county; Reilly, J. 


Oscar M. Springer and Henry A. Chaney, for appel- 
lant. 


John W. McGrath, for appellee city of Detroit. 


Isaac N. Payne (W. L. Carpenter, of counsel), for ap- 
pellees Frisbie and Julien. 


SHERWOOD, C.J. The record in this case shows that 
defendant Frisbie owned a lot on Clifford street, in 
the city of Detroit, in 1886, near where he resided. 
That he let a job of building a house on the lot in 
April, 1885, aud that the defendants Julien were the 
builders undera contract from Frisbie. That on the 
23d day of April aforesaid, the parties building the 
house had a pile of sand lying in front of the house in 
the street. It had been there for more than a month, 
and in the evening of said day the plaintiff was riding 
along said street, when it was so dark she could not 
see the said pile, which was from a foot and a half to 
four feet high, and, there being no lights or otber 
warning given of the obstruction, she came suddenly 
with her carriage against it, overturning the vehicle 
and injuring her seriously. It is for this injury she 
seeks to recover her damages, basing her action upon 
the negligence of the defendants in placing and in 
allowing the sand bank to obstruct the street for so 
long a time, and in not providing suitable warnings to 
prevent any collision therewith, which it would appear 
from the record the defendants entirely omitted to do, 
notwithstanding the bank extended across more than 
half the travelled portion of the highway. Plaintiff 
claims damages in the sum of $5,000. Trial was had 
before Judge Reilly, who, when the plaintiff rested her 
case, directed a verdict for the defendants. 

The case is before us on error. It is claimed by 
learned counsel for the city that it is not liable, be- 
cause the injury did not result from a want of repair 
of the street; that the common-law liability which ob- 
tains in this State does not attach to municipal cor- 
porations for injuries occasioned by obstructions 
placed in the highways or streets by third parties; and 
cites our own statutes and decisions upon these sub- 
jects. ‘The ordinances of the city of Detroit require 
that proper warnings and danger signals should be 
used in such cases, but counsel also claims that for a 
failure to comply with these the city cannot be held 
liable; that such are mere police regulations; and cites 
the same authorities. 

The statute bearing upon the case reads as follows: 

“Any person or persons sustaining bodily injury 
upon any of the public highways or streets in this 
State, by reason of neglect to keep such public high- 
ways orstreets * * * in good repair, and in a con- 


dition reasonably safe and fit for travel by the town- 
ship, village, city or corporation, such township 
* * * shall pay to the person or persons so injured 
or disabled just damages,” etc. How. St., § 1442. 

This statute was passed in May, 1879. It makes the 
city not only liable for injuries occurring through neg- 
lect to keep the streets in repair, but also for such as 
occur by reason of the neglect of the city to keep its 
streets in a condition reasonably safe and fit for travel. 
The duty is imposed in both cases, and the necessity 
for it exists in the one case just as much as in the 
other, and the liability is the same, and it is very 
manifest that the Legislature intended to make it so. 
it was the object of the Legislature in the passage of 
this statute to avoid the decisions of this court, by 
which, before the passage of the act, the law by con- 
struction was made to relieve the municipality from 
all liability of this kind, and we think the statute 
should be so construed as to effect the object intended 
by the Legislature. 

If further evidence of the intention of the Legisla- 
ture upon this subject is desired, I think it may be 
found in the act of 1887, pages 345 and 346, when it dis- 
carded the narrow limits of the common-law liability 
entirely, as heretofore held by this court and some 
others. I donot think the ordinances of the city have 
any thing to do with the consideration of this case. 
They are in no wise involved. They are for the regu- 
lation of the duties imposed upon the city in the prem- 
ises. While the police power might be invoked to keep 
the street in a safe condition, if necessary, there is no 
occasion to resort to it now, and it would not afford 
the plaintiff the redress she now seeks, and to which 
we think'she ought to be entitled. The redress the 
plaintiff seeks for the injuries she complains‘of is now 
secured to her by positive law, and is entirely ade- 
quate. The duty resting upon the city to make safe 
its streets is equally positive, under the same statute, 
and is entirely independent of the police power. It 
requires every thing to be done by the city necessary 
to make travel upon its streets reasonably safe. If in 
so doing it becomes necessary to place signals or other 
safeguards at given points, or give other proper warn- 
ing, to make travel reasonably safe, it is the duty of 
the city to see that it is done or the street closed to 
travel; and that duty is imposed by the express lan- 
guage of the statute, and the injury arising from the 
neglect of such duty to the citizen will make the mu- 
nicipality responsible to the party injured. The case 
should have been submitted to the jury as to all the 
defendants, and the ruling of the circuit judge other- 
wise was error. The judgment must be reversed, and 
a new trial granted. 


MorskE and Lone, JJ., concurred. 


CHAMPLIN, J. I concur in the opinion of the chief 
justice that the case should have been submitted to the 
jury upon all the questions of fact involved. The law 
imposes a positive duty, but the question of negligence 
in the failure to observe the duties is for the jury, un- 
der proper instructions. 


JAMPBELL, J. (dissenting). Plaintiff was defeated 
in the Wayne Circuit Court in an action for damages 
by the upsetting of her wagon in running over a pile 
of sand in front of a house which was being built ona 
street in Detroit. The city was sued as well as the lot 
owner, and the only negligence attempted to be shown 
was a failure to keep a light burning at the sand pile. 
The city ordinance requires permits to persons desir- 
ing to occupy parts of the streets with building mate- 
rial, and also requires colored lights at vight to be 
maintained by the persons “using or occupying ”’ such 
portion of the street. <A failure to do so is subject to 
an ordinance penalty. Where the city itself does not 
create the mischief complained of, it is entirely settled 
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in this State that its liability for injuries occurring in 
the course of using the streets for travel is purely 
statutory; and the only statutory duty imposed on 
the city is to keep its streets in repair. If the street is 
in repair, the corporation is not responsible for the 
conduct of private parties. It has been held by this 
court that a street is not out of repair because of for- 
eign articles placed on it by others than the city, 
whether lawfully or unlawfully. In MeCutcheon v. 
Homer, 43 Mich. 483, it was held that a city did not 
become liable to a party injured by a nuisance which 
was brought within a highway by widening it, and 
that there was no liability outside of the statute. In 
Agnew v. Corunna, 55 Mich. 428, it was held that a 
highway was not rendered out of repair by a large 
stone lying in it; and in McArthur v. Saginaw, 58 
Mich. 857, the same was held concerning a pile of lum- 
ber put there for building purposes. Andso of ice left 
on the surface. McKellar v. Detroit, 57 Mich. 158. 
When a city is given authority over the use of streets 
it does not thereby become liable for the misconduct 
of others in not obeying its by-laws, and is not obliged 
to supply their deficiencies. The statute of the State 
imposes no such obligations. The only ground of ac- 
tion here is for failing to carry out one of the city’s 
own by-laws, when some one else has failed to do so. 
It is the recognized right of bordering property hold- 
ers to use the street for building materials, and this is 
recognized by city legislation, which no court has any 
right to override. The city, among other things, fixes 
certain rules intended to make that use as harmless as 
possible, and has imposed penalties for the violation 
of them. But beyond this the corporate duty ceases. 
And it is beyond question that a city cannot decide 
for itself without a prosecution what use of a way is a 
nuisance, and any interference with the actual rights 
of a private party would involve responsibility for the 
trespass. It is therefore determined by settled au- 
thority that there is no remedy against a city for a 
failure to enforce by-laws, and no remedy to compel 
it. And by-laws can only be enforced in the manner 
provided by law. In Village of St. Johns v. McFar- 
lan, 83 Mich. 72, it was held that a village could not re- 
sort to chancery to prevent the violation of a by-law 
against erecting buildings contrary to the fire regula- 
tions; and in Hines v. Charlotte, 40 N. W. Rep. 333, it 
was in like manner and for the same reason held that 
there was no municipal liability for a fire caused by 
building contrary to the fire regulations. In Henkel 
v. Detroit, 49 Mich. 249, it was held the city of Detroit 
could not, be made liable for a failure to enforce its po- 
lice regulations concerning the occupancy of streets. 
In Everett v. City of Marquette, 53 Mich. 450, where a 
city undertook to abate what it declared to be a nui- 
sance ina street stairway, it was restrained by in- 
junction, as having no power to interfere summarily 
without prosecutor, or make that a nuisance that had 
not been so found. In Burford v. Grand Rapids, 53 
Mich. 98, it was held that the city could not be sued 
for authorizing a sloping street to be used in winter 
coasting, whereby a sled injured the horse of a person 
passing on another street across it. Similar rulings 
were made in Hubbell v. City of Viroqua, 30 N. W. 
Rep. 847, in Wisconsin, where a city was held not re- 
sponsible for an injury from a sbooting gallery which 
adjoined the street, and had been licensed to be kept 
there. Andin Cty of St. Paul v. Gilfillan, 31 N. W. 
Rep. 49, in Minnesota it was held that a city could not 
declare an act to be a nuisance, and remove it without 
condemnation, except at its peril. A specific duty cre- 
ated by a by-law cannot in general be enforced, except 
by the process given for that enforcement, and cannot 
alone give an action to private parties injured. It 
must usually be left to be punished by the legal pen- 
alties. See Taylor v. Railroad Co., 45 Mich. 74; Cook 





v. Johnston, 58 id. 437. But so faras the city is con+- 
cerned it cannot be sued for not enforcing its regula- 
tions, and still less for violations of them by private 
parties. 

It is hardly necessary to resort to further reasoning 
on the subject, unless we are prepared to hold that our 
own decisions do not bind us as precedents. If we do 
not follow them, it is of very little consequence what 
we decide. But it is nevera fair or safe course to 
allow that to be held negligence which is not negli- 
geuce. No municipality has eyes to see or hands to 
remedy all the negligence that happens in its streets. 
If a city is bound to know what lights are burning at 
every place where there are excavations and other 
things in streets requiring to be signaled by colored 
lanterns, and to place such lights where they are lack- 
ing, it is bound to do what is impossible; still less is 
this so when the city has no notice of its own. The 
object of by-laws on such subjects is to compel private 
persons to adopt the necessary precautions, and that 
is all that can reasonably be done. The corporation is 
to judge for itself what by-laws are likely to be suffi- 
cient. Its duty goes no further, and the court below 
rightly so held. 

Neither was the lot owner responsible on the show- 
ing. There is no rule of law which compels a person 
who has employed another as a contractor to doa law- 
ful act.to be responsible for that contractor’s failure to 
observé a public duty which he presumably will not 
ueglect. In this case the contractor was the one who 
put and kept the sand and other articles where they 
were, and who under the ordinance was bound to light 
them. The purpose, and it is a lawful purpose, of let- 
ting work by contract, is generally to relieve the per- 
son who deals with him from having to look after the 
work. The owner or lessee of property may be acor- 
poration, or an absentee, or a person acting through 
guardians or other representatives. If the liability 
follows ownership, it must attach to one owner as well 
as another. But it would be absurd to call such ac- 
tion negligence, and negligence is the only basis of this 
action. When work islet by contract, the employer 
has no more right to intervene in its management than 
any stranger, and he cannot be bound to do so. In 
Fisher v. Thirkell, 21 Mich. 1, it was held that a vault 
under a highway was a lawful erection, and that the 
owner of the premises was not liable for an accident 
happening by neglect to keep a man-hole properly pro- 
tected, when the property was in the control of a ten- 
ant. The same rule was applied in a precisely similar 
case in Johnson v. McMillan, 86 N. W. Rep. 803. ‘There 
is no liability attached to mere ownership, and no neg- 
ligence when there is nothing neglected which was the 
duty of the party sued. The judgment below was cor- 
rect and ought to be affirmed. 





REPLEVIN—JUSTIFICATION UNDER LEGAL 
PROCESS. 


NEW JERSEY SUPREME COURT, MARCH 25, 1889. 


HAWK V. LEPPLE. 


A defendant in an attachment suit, whose goods are seized 
by an officer in obedience to the writ, cannot maintain re- 
plevin against the officer for the goods so taken into legal 
custody. 


EMURRER to replication inreplevin. Argued be- 


fore Beasley, C. J., and Van Syckel, Knapp and 
Garrison, JJ. 


Mr. Reiley, for demurrants. 
Mr. Dumont, contra. 


KNAPP, J. Lepple brought replevin against Lom- 
marsson, Creveling and Hawk for certain guvods and 
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chattels as his property. To the declaration filed the 
defendants Lommarsson, as sheriff, and Creveling, as 
deputy, avowed the taking of the goods, and set forth 
in their pleading, in justification of the taking charged 
in the declaration, the seizure of the goods under and 
by virtue of awrit of foreign attachment, regularly 
issued out of the Circuit Court of the county of War- 
ren at the suit of said Hawk against the said Lepple 
as a non-resident debtor; that the goods were 
the goods of the said debtor; and that when 
the writ of replevin was executed the said goods 
were in the custody of the said Lommarsson, as sher- 
iff, in virtue of their seizure under said writ as the 
goods and chattels of Lepple, the defendant in attach- 
ment. To this the plaintiff pleadsin reply that both 
Hawk and himself, the plaintiff and defendant in the 
attachment, were at the time the writ was issued, and 
when the goods were seized under it, residents of the 
State of Pennsylvania; that by the statutes of that 
State goods of adebtor tothe value of $300 were ex- 
empt from seizure for debt; that the goods attached 
by the sheriff under the writ were of less value than 
$300; and that as he owned no other property, they 
were exempt within the meaning of the twelfth sec- 
tion of our Attachment Act, and were therefore not 
liable to be seized under the writ of attachment which 
the officer held in his hands for execution, and under 
which the seizure was justified. To this pleading of 
the plaintiff in reply the defendants demur, and the 
question is whether this is a sufficient answer to the 
undisputed averments pleaded by the defendants. 
Whatever diversity of view has elsewhere existed re- 
garding the right to use the writ of replevin to retake 
goods from the custody of an officer who holds them 
under seizure by legal process, it may be regarded as 
settled in this State that the fact that such goods are 
in the custody ofan officer holding process of seizure, 
will not in law preclude a stranger to the process from 
the use of the writ of replevin to assert against the of- 
ficer of thelaw the title of such third person to the prop- 
erty taken. Accordingly it has been held that to an 
action of replevin it is not a sufficient avowry by the 
defendant that the goods were seized by him as an of- 
ficer under process of execution as the property of the 
plaintiff in replevin, without the further averment of 
title atthe time of the seizure in the plaintiff. Bruen v. 
Ogden, 11 N. J. Law, 370; Brownv. Bissett, 21 id. 267. 
An execution in the hands of an officer, commanding 
a levy to be made of the goods of A. in its satisfaction 
will not permit such officer to seize the goods of B.; 
and against such levy B. may assert his title through 
the action of replevin. Such goods are not taken by 
the command of the writ. Their seizure is wholly a 
trespass, and it would seem like a sanction of the 
wrongful act to considersuch goods as being in the cus- 
tody ofthe Jaw. For this rule there is to be found an- 
cient authority in England. In Winnard v. Foster, 2 
Lutw. 1190, a third person, not the defendant in the 
process of seizure, was permitted to maintain replevin 
against the sheriff’s bailiff. A full discussion of this 
question will be found in Bruen v. Ogden, supra. 

But the narrower question here is whether a de- 
fendant whose goods are seized by an officer in obe- 
dience to the command of legal process can under any 
circumstances maintain a replevin against such officer 
forthe goods so taken into legal custody. In this 
State, by statute, the action of replevin lies for the 
unlawful taking or the unlawful detention of goods; 
and generally whenever the action of trespass de bonis 
asportatis or the action of trover may be maintained, 
replevin is a concurrent remedy. But this general 
rule applies to the unlawful taking or detention, and 
not to such goods as are through proper process drawn 
into the custody of the law. Goods taken in execu- 
tion are in the custody of thelaw. Co. Litt. 47. A. 


In 7 Com, Dig., tit. ‘* Replevin, A,’’ it is said that re- 
plevin lies for all goods and chattels unlawfully taken. 
But itis also said that replevin does not lie for goods 
taken in execution. The principle embraced in this 
latter statement has been given a wider application in 
some of the courts in thiscountry than has been ac- 
cepted here, and the right of athird person to replevy 
his goods so taken unequivocally denied. 

The case of Cromwell v. Owings, 7 Har. & J. 55, is 
such an instance, where if was held that replevin 
would not lie, even at the instance of a third person, 
whose goods had been improperly seized in virtue of 
an execution against the defendant. But in other 
States, as in this, authority is found only for the nar- 
rower application of the rule to defendants in the pro- 
cess of seizure. At the common law it has been 
regarded as a contempt of the court issuing an execu- 
tion to replevy the property taken under such execu- 
tion. 1Chit.Pl. 160; Philips v. Harriss, 3J. J.Marsh. 123. 
Chitty says: ‘‘ No replevin lies for the goods taken by 
the sheriff by virtue of the execution; and if any per- 
son should pretend to take outa replevin, the court 
would commit him for a contempt.”’ 

In Philips v. Harriss it is said that the defendant in the 
execution cannot successfully maintain an action of re- 
plevin against the officer making thelevy. The institu- 
tion of the action by the defeudant in the execution 
would beacontempt of the authority of the court ren- 
dering the judgment upon which the execution issued, 
and ought to be punished as such. If the defendant in 
the execution, after judgment had been legally entered 
against him, upon a full and fair trial, were tolerated 
in bringing his action of repleviu, and by it to replevy 
goods taken in execution, there might be no end to 
the delays which a defendant might thus create; jus- 
tice and the end of the law would be effectually sub- 
dued. 

In Reynolds v. Sallee, 2 B. Monr. 18, a case closely re- 
sembling this in hand, Reynolds sued out a writ of re- 
plevin against Sallee fora horse. The latter avowed 
that he was a constable, and had levied executions 
which were in his hands against Revnolds on the horse. 
The plaintiff pleaded that this horse was his only work- 
beast, and not subject to levy. Tothis the defendant 
demurred. The court sustained the demurrer on the 
ground that a defendant in execution could not main- 
tain replevin for the property levied on under the exe- 
cution; that such a proceeding would be a contempt 
to the court issuing the execution. 

To the same effect is the case of Dearmon v. Black- 
burn, 1 Sneed, 390. Corn was taken by replevin as the 
plaintiff’s share under a contract of letting. The prop- 
erty,was taken back by replevin sued out by defendant 
in the first suit. The defendant officer in the second suit 
justified under his writ. Plaintiff replied that it was not 
lawful to take growingcorn, and further that replevin 
would not lie for ‘‘rent corn’’ not delivered, because 
until gathered and delivered the lessor had no prop- 
erty in it. The court, in reviewing the judgment 
gained by the plaintiff at the trial, reversed it, holding 
that the matter set up by the plaintiff was immaterial, 
and no answer to the justification under process; that 
they were matters proper to be litigated only in the 
first suit. 

In the treatise on Replevin by Chief Baron Gilbert 
it is said: ‘If a superior court award execution, it 
seems that no replevin will lie for goods taken by the 
sheriff by virtue of the execution; and if any person 
shall pretend to take out replevin and execute it, a 
court of justice would commit him for contempt of 
their jurisdiction, because by every execution the 
goods are in the custody of the law, and the law ought 
to guard them, and it would be troubling the execu- 
tion awarded if the party of whom the money had to 
be levied should fetch back the goods to be replevied. 


THE ALBANY LAW JOURNAL. 


415 














And therefore they construe such endeavors to be a 
contempt of their jurisdiction, and upon that account 
commit the offender. Thatis, if a person attempt to 
defeat the execution of the court they will treat it as 
a contempt, and punish it by attachment of the sher- 
iff.’ The cases which hold, as in this State, that 
replevin will lie at the instance of athird person, distin- 
guish, and quite properly, as I think, between the seiz- 
ure of the goods of the defendant and of a third per- 
son; the former being regarded as done in virtue of 
the execution; caption of the goods ofastranger being 
not in virtue of the execution, and a trespass. 

The case of George v. Chambers, 11 Mees. & W. 148, 
presents no exception to the general rule as here ap- 
plied; for while the plaintiff in that case was permit- 
ted to maintain his action of replevin for goods of his 
that had been seized ostensibly to pay costs imposed 
by a magistrate, it was held that the defendant’s plea 
showed that the proceeding of the magistrate in im- 
posing the fine was entirely beyond his jurisdiction, 
and void. In that case the citation from Gilbert, just 
given, was accepted asacorrect statement of the law. 
The case of Brown v. Bissett, 21N. J. Law, 267, in our 
own State, has been cited, not as a direct decision 
upon the point here involved, for I think no Gecision 
isfound with us upon the subject. Mr. Justice Car- 
penter in that case criticised the expression as found 
in the cases that ‘‘the action of replevin would not 
lie’’ at the instance of the person whose goods had 
been seized by an officer with suitable process; and he 
suggests two pleas which such a plaintiff in replevin 
might lawfully present in answer to the avowry of the 
officer of an authorized seizure of the plaintiff's goods 
under legal process. But these pleas are--First, nul 
tiel recor; and second, a denial of the fact of seizure. 
The learned judge would have been more correct to 
say that the action may be brought, but as against 
such a pleading in defense presented by the officer, 
unchallenged by denial, the right of the plaintiff fur- 
ther to maintain his suit ceases.. But with this orlike 
formulation of the rule the right to attach for con- 
tempt in suing out replevin would seem to be incon- 
sistent. It is certain however that the learned judge 
gave no countenance to such a plea as the plaintiff has 
presented in this case, for he says in the opinion read 
by him that ‘it has been generally held that replevin 
will not lie for goods taken in execution; and by a 
misapprehension of the rule it has been thought to ex- 
tend to the case of a third person, not the defendant in 
the process, whose goods have been wrongfully seized. 
* * * Yet the reason forthe rule * * * applies 
only to replevin when brought by the defendant in 
execution.’’ And further, in alluding to the argu- 
ment of Mr. Williams in George v. Chambers, supra, 
he approves the position there taken, that replevin is 
said not to lie at the instance of the execution defend- 
ant, because the judgment and execution under which 
the defendant justifies are conclusive. The estab- 
lished existence of this principle of the common law, 
determining the rights of the defendant in the writ of 
seizure, cannot be regarded asasubject of doubt. This 
the cases already referred to, and those presently cited 
from a large body of nuthorities, clearly show. Wat- 
kins v. Page, 2 Wis. 92; Ruford v. Hyde, 36 Ga. 93; 
Freeman v. Howe, 24 How. 450; Gardner v. Campbell, 
15 Johns. 401; Melcher v. Lamprey, 20 N. H. 403; Wiler 
v. Manley, 61 Ind. 169. That the rule is applicable to 
seizures of personalty made under every form of legal 
process appears to be equally clear. Smith v. Huni- 
ington, 3 N. H. 76; Freeman v. Howe, supra; Wiler v. 
Manley, supra; Belden v. Laing, 8 Mich. 500. Tbheright 
to maintain the action, or plead as the plaintiff in re- 
plevin in this case has pleaded in case of seizure under 
attachment, would exist with equal force in favor of an 
execution debtor; and it is needless to point out the 


| inconvenience, confusion, delay and defeat of justice 


which would ensue were such a course of practice per- 
missible. 

Here exists a suit in attachment against the plaintiff 
in this cause. Property of the defendant is found ip 
the State by the sheriff executing the process of at- 
tachment, and upon that, as an essential jurisdictional 
fact, that proceeding must rest as one of its bases. 
The proceedings of the court out of which the attach- 
ment issued are arrested. The determination of the 
question whether attachable property exists or not is 
withdrawn from that forum, and its solution is to be 
had only upon the final trial of the new suit instituted 
by the defendant in attachment, in which creditors in 
attachment have no standing to be heard. Such a 
course is unreasonable, and must be vexations. Under 
our law personal property to certain values is reserved 
to debtors against seizure and sale. The statutes care; 
fully point the manner in which the reserved property 
shall be selected for the defendant after levy and de- 
livery tohim. But this mode of selection is not to the 
exclusion of any other remedy which the common law 
affords the defendant, and if the pleading here con- 
tended for is the legal right of the party, no reason ex- 
ists why a defendant in execution may not upon the 
same principle sue out his replevin immediately after 
his goods are levied upon by execution to satisfy the 
debt adjudged against him, orat once sue the sheriff 
in trespass. That the latter is not his right was long 
since decided in our Court of Errors. Bonnel v. Dunn, 
29 N. J. Luw, 485. Nor do I think he has better legal 
titleto the other. If the defendant in attachment 
considered himself aggrieved, he was not without ap- 
propriate remedy for the wrong. Without a doubt, 
we think he had redress before the court in the at- 
tachment suit. Proceeding by attachment in this 
State restsupon the existence of three jurisdictional 
facts—a Gebt due to the party purchasing the writ; the 
non-residence of the defendant, and attachable prop- 
erty of the defendant within the State—the latter con- 
dition being equally essential with the others. Now 
it was competent for the defendant in that suit to 
show to the court that no attachable property was 
within the State. The court out of which the writ is- 
sued had full power to try this question, and to quash 
the writ if the fact did not exist. But he was not shut 
up to this remedy. Hehas as well the right to bring 
his action against the wrong-doer for compensation in 
damages if he had suffered legal injury. But replevin 
was not, as we think, his appropriate remedy, or one 
which, under the disclosures made by his reply to the 
defendant’s defense, the law afforded him. He makes 
no denial of the existence of a record which the de- 
fendants appeal to their justification, nor of the truth 
of the proceedings taken under the attachment by the 
sheriff; and as against the right to hold the goods thus 
set up the special circumstances which the plaintiff 
avers afford no legal answer; nor do they lay any 
ground which can justify a replevy of the goods from 
the custody in which the sheriff held them. 

The defense set up under the attachment, uncontra- 
dicted, is conclusive against the plaintiff in replevin, 
and judgment should be given for the demurrants. 





NEW YORK COURT OF APPEALS ABSTRACT. 


INSURANCE -— CONDITION — NON-PAYMENT OF PRE- 
MIUM—STATUTORY NOTICE—MAILING NOTICE.— (1) A 
notice sent by a life insurance company to a policy- 
holder, stating when his next quarter’s premium falls 
dune, and that members neglecting to pay when their 
premiums are due, ‘ are carrying their own risk,”’ does 
not comply with chapter 321 of Laws of New York of 
1877, providing that a policy shall not be forfeited for 
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the non-payment of the premium unless a notice shall 
be mailed and addressed to the holder, at his last- 
known post-office address, informing him, among 
other things, that unless the premium shall be paid 
within thirty days from the mailing of the notice ‘* the 
policy and all payments thereon will become forfeited 
and void.’’ Carter v. Insurance Co., 110 N. Y.15. (2) 
Evidence that such notice was found among the policy- 
holder’s effects, after bis death, forty-seven days after 
its date, and seventeen days after the premium was 
due, without proof as to when it was mailed, or to 
what address, while the address on the notice itself 
was not the last-known post-office address of the 
policy-holder, is not sufficient to establish the fact that 
such notice was in fact mailed and addressed in com- 
pliance with the statute. March 26, 1889. Phelan v. 
Northwestern Mut. Life Ins. Co. Opinion by Dan- 
forth, J. All concur; Ruger, C. J., in result, and 
Peckham and Gray, JJ., on last ground. 


MASTER AND SERVANT—INJURIES TO SERVANT— 
CONTRIBUTORY NEGLIGENCE. — Plaintiff, seventeen 
years of age, was emploved in defendant’s metal roof- 
ing works, at a stamping press, at which he had 
worked for ayear., The upper die of the press was 
forced by steam upon the lower die. A. stick was pro- 
vided for moving the plates between the dies, and a 
printed notice was posted on the press forbidding em- 
ployees to use their fingers or hands, and plaintiff was 
on different occasions reproved by the foreman for do- 
ingso. The upper die got out of order when plaintiff 
was using his hands, and fell, crushing them. The die 
had been out of order immediately before, and plain- 
tiff knew it, and informed the foreman, who promised 
to fix it at the close of the day. There was evidence 
that plaintiff was in a hurry, and could work quicker 
with his hands. Held, that plaintiff should have been 
nonsuited. Second Division, March 26,1889. Cullen 
v. National Sheet-Metal Roofing Co. Opinion by Fol- 
lett, C. J. 


MUNICIPAL CORPORATIONS — CONTRACTS — LOWEST 
BIDDER.-—Where the department of docks of New 
York city advertised for proposals for building and 
repairing piers on the North river, the advertisement 
reserving the right to decline all bids, the city of New 
York is not liable to the lowest bidder for damages 
arising from the rejection of his bid, though chapter 
308 of the Laws of New York of 1861, relating to con- 
tracts by the city of New York, provides that all con- 
tracts shall be let to the lowest bidder, and shall ‘‘ be 
deemed confirmed in and to such lowest bidder at the 
time of the opening of the bids,’’ and shall be ‘‘ forth- 
with duly executed * * * with such lowest bid- 
der.”” The obvious purpose was to secure to the city 
the advantages of having its work done by the lowest 
bidder therefor after proper advertisement. Ido not 
think that it meant to compel the making of a con- 
tract, even with such lowest bidder, if it were plain 
that the bids were largely in excess of the real cost of 
the work. If by combination or other cause all of the 
bids were greatly in excess of such cost, and it so ap- 
peared to the commissioners, and that the true inter- 
ests of the city demanded that none of such bids 
should be accepted, we think that such commissioners, 
acting in good faith, would have the right to reject 
them all, and advertise over aguin. The existence of 
such a power might frequently be necessary to protect 
the city against fraudulent combinations, evidenced 
perhaps by informal bids for low prices, and if such 
power did not exist, ending in the award of a contract 
tothe lowest bidder whose bid was formal, but ata 
price enormously in excess of the real cost of the work. 
{it was never intended, as we think, to render it abso- 
lutely necessary in such a case for an award of 
the contract to such a bidder. It was meant that 
no contract should be awarded to any but the lowest 


bidder; and whether to him or not, would be a ques- 


tion for the body awarding the contract, acting in 
good faith, and for what they deemed the true inter- 
ests of the city. If otherwise—if there were but one 
bid, and that vastly in advance of a fair price and de- 
cent profit—nevertheless the city would be bound to 
have such acontract saddled upon it. It would re- 
quire the plainest commands from the Legislature be- 
fore we should be able to bring ourselves to think for a 
moment that any such result was intended. We do 
not think that the act cited contains such language, or 
that it was ever intended to accomplish any such end. 
March 26, 1889. Walsh v. Mayor, etc., of New York. 
Opinion by Peckham, J. 


OFFICERS AND AGENTS— FIRE DEPART- 
MENT. — (1) The board of fire commissioners of 
New York city discharged the second assist- 
ant chief of the department, promoted the chief of 
battalion to the former position, and promoted relator 
from the position of foreman to that of chief of bat- 
talion. Afterward the discharged officer by certiorari 
procured his reinstatement on the ground that the 
proceedings discharging him were void, and the other 
officers were then transferred to their former positions. 
On certiorari to review this action it appeared that the 
resolution appointing relator to be chief of battalion 
did not specify that it was to fill a vacancy, but the 
return of the board alleged that relator’s promotion 
was made in good faith on the supposition that there 
was a4 vacancy caused by the promotion of his supe- 
rior, and that the latter’s promotion was based on 
the ground that a vacancy was caused by the discharge 
of the first officer. Held, that relator’s promotion was 
to fill a vacancy which did not exist, and not the cre- 
ation of the new office, and the board had power to re- 
transfer him. (2) Theaction of the board was not in 
conflict with section 440 of the New York Consolida- 
tion Act of 1882. Second Division, March 26, 1889. 
People, ex rel. Short, v. Board, of Fire Commissioners. 
Opinion by Haight, J. 


PARTNERSHIP—EVIDENCE TO ESTABLISH—WITNESS 
—TRANSACTIONS WITH DECEDENT.—(1) General repu- 
tation is not competent to establish a copartnership in 
favor of a person claiming to be a member of the firm. 
Weare not aware of any decision, or even any dictum, 
to the effect that in favor of a person claiming to be 
a member of a copartnership general reputation is 
competent for the purpose of establishing a copartner- 
ship. In Robinson v. Green, 5 Har. (Del.) 115, it was 
held that to prove a partnership as between partners 
the evidence must be stronger than in other cases. It 
was said in some of the earlier cases in this State that 
general reputation was competent in favor of an out. 
side party suing persons alleged to be partners, to es- 
tablish the copartnership. Whitney v. Sterling, 14 
Johns. 215; Gowan v. Jackson, 20 id. 176; McPherson 
v. Rathbone, 11 Wend. 98; Halliday v. McDougal, 22 
id. 264. But in Smith v. Griffith, 3 Hill, 338, the rule 
was finally settled, that even in an action against per- 
sons as copartners by an outside party, evidence of 
general reputation is not competent to establish the ex- 
istence of the copartnership. The court there said that 
‘‘such evidence was unsupported by any sound or ana- 
logous principles; the rule itself of most dangerous 
tendency in practical operation, and one which has 
been rather acquiesced in, as respected a few cases, 
than established by any settled adjudication of this 
court.” And since that decision evidence of general 
reputation has never, so faras we can find, been re- 
ceived in this State to establish a copartnership. As 
such evidence alone is not sufficient or competent to 
establish a copartnership, so too it is not competent in 
corroboration of other evidence. If the other evi- 
dence be insufficient to establish the copartnership, 
then the party bound to establish it must fail, and he 
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cannot supply the defect in his proof by evidence of 
general reputation, and such is the general rule in this 
country andin England. 1 Lindl. Partn. (2d Am. ed.) 
84, and note. But when there is a general reputation 
that two or more persons are copartners, and they 
know it, and permit other persons to act upon it, and to 
be induced thereby to give credit to the reputed firm, 
these facts may be proved, and may be sufficient some- 
times to estop the reputed members of the firm from 
denying the copartnership in favor of outside parties. 
(2) Evidence by plaintiff, claiming to have been the 
partner of one deceased, as to the receipts and pay- 
ment of moneys in the business, for the purpose of es- 
tablishing the partnership,is incompetent under section 
829 of the New York Code of Civil Procedure, relative 
to the transactions with decedents. The issue was 
whether there was acopartnership, and the evidence 
was offered to prove the facts stated by the living party 
for the purpose of establishing the copartnership. If 
the evidence could in any way have been material, it 
must be because the receipt and payment of the 
money were transactions in which both parties were 
concerned. The money was paid to, and received by, 
one with the consent and acquiescence of the other, 
and this in s0me sense involved a personal transac- 
tion. (3) So of evidence by the plaintiff that the de- 
ceased, at about the time the partnership was alleged 
to have been formed, made an entry in one of the 
books of the office in the name of the alleged firm. 
The entry must have been made by the father as evi- 
dence to his sonthat he then recognized the copart- 
nership, or by arrangement between them to furnish 
proof of the existence of the copartnership, or as a 
declaration that that was a partnership book, to be 
kept and used as such, or for some kindred purpose; 
and in any event the plaintiff was incompetent tc give 
the evidence. Holcomb v. Holcomb, 95 N. Y. 316; 
Clift v. Moses, 112 id. 426; Inve Eysaman’s Will, de- 
cided in this court March 12, 1889. March 26, 1889. 
Adams vy. Morrison. Opinion by Earl, J. 


PRACTICE—PREFERRED CASES.—An action against a 
consolidated road on coupons of bonds issued before 
the consvlidation by one of the component roads is not 
‘an action against a corporation, founded upon a note 
or other evidence of debt for the absolute payment of 
money,” within the meaning of section 791, subdivis- 
ion 8, of the New York Code of Civil Procedure, giv- 
ing a certain preference to such an action on the cal- 
endar, since defendant’s obligation, if it exists, de- 
pends on the consolidation agreement. Nor is it en- 
titled to priority on any other ground. March 12, 1889. 
Polhemus v. Fitchburg R. Co. Opinion by Danforth, J. 


REFERENCE—REPORT—REMOVAL OF REFEREE. — (1) 
Where the report of a referee does not contain sepa- 
rate findings of law and fact, as required by section 
1022 of the New York Code of Civil Procedure, the 
Supreme Court can set aside the report and the inter- 
locutory judgment entered ex purte thereon. (2) 
Where a referee takes all the evidence offered by the 
parties to an accounting, and on request enters an in- 
terlocutory judgment, the case not being in condition 
for final judgment, it is error to set aside the order of 
reference and all proceedings thereunder, and appoint 
a new referee to try the case de novo, there being no 
allegations of misconduct on the part of the first ref- 
eree. March 19,1889. Mdaicas v. Leony. Opinion by 
Harl, J. 


STATUTE—PENALTY—BURDEN OF PROOF—OLEOMAR- 
GARINE—APPEAL—DISCRETION OF TRIAL COURT.—(1) 
In anaction for the statutory penalty prescribed by 
chapter 183, section 19, Laws of New York of 1883, for 
violations of the preceding sections of the chapter 
which prohibit the manufacture, possession and sale 
of products from ‘‘ animal fat, or animal or vegetable 


vils, not produced from unadulterated milk or cream,”’ 
‘designed to take the place of natural butter or 
cheese,’”’ the burden of showing that the product in 
question was manufactured or in process of manufac- 
ture at the time of the passage of the act, so as to be 
exempted as provided in section 2), ison defendants. 
This provision of section 2lis not in the uature of a 
condition precedent to the right of recovery, in the 
sense applicable to that term, but is a saving clause, 
excepting from the operation of section 7 the product 
not wholly manufactured after the passage of the act. 
In such case, and in view of the fact that the party 
having the article in his possession and dealing in it 


_may be supposed to have the means, which the plain- 
tiffs have not, of tracing the product to the time of its 


manufacture, it is, and in this case it was, matter of de- 
fense, and for the defendants to establish by way of 
relief from the prohibitory provisions of the statute. 
Sheldon v. Clark, 1 Johns. 513; Potter v. Deyo, 19 
Wend. 361; Fleming v. People, 27 N. Y.329; Harris v. 
White, 81 id. 532; People v. Kibler, 106 id. 821. (2) The 
jury may find against defendants in such an action 
upon @ preponderance of the evidence, and need not 
be satisfied beyond a reasonable doubt that they have 
violated the statute, though the action is brought by 
the people, and other sections of the act provide that 
such violations shall be punishable as a misdemeanor. 
In Woodbeck v. Keller, 6 Cow. 119, which was an ac- 
tion of slander upon the charge of perjury, which the 
defendant sought to justify, the court said that the 
evidence must be the same as required to convict a de- 
fendant onan indictment for perjury; that there must 
be either evidence of two witnesses, or of one witness 
corroborated by material and independent circum- 
stances, to establish the fact; and while there indicat- 
ing and substantially declaring the doctrine contended 
for by defendant’s counsel, the question did not nec- 
essarily arise in that case to the extent to require the 
determination whether or not the fact must be estab- 
lished beyond areasonable doubt. And in Clark v. 
Dibble, 16 Wend. 601, and Hopkins v. Smith, 3 Barb. 
599, the court was content with the citation of the 
Woodbeck Case on that propositiou. The judicial de- 
claration of that doctrine in England was followed by 
the courts, in some cases, in this country. This re- 
mark is more applicable to the earlier than to more re- 
cent cases. In the later cases where the question bas 
arisen, the rule in that respect applicable to criminal 
cases had not been applied to civil actions in this State. 
In Johnson v. Ins. Co., 25 Hun, 251, it was held that the 
preponderance of evidence was sufficient to support the 
defense that the fire which caused the injury to the 
insured property, the subject of the action upon the 
policy, was set by the fraudulent act of the plaintiff. 
In citing that case in Seybolt v. Railroad Co., 95 N. Y. 
569, the court did not express any opinion upon the 
question now under consideration. But in Ferry Co. 
v. Moore, 102 N. Y. 667, fully reported in 18 Abb. N. C. 
106, the court said: ‘‘ There is no rule of law which re- 
quires the plaintiff in a civil action, when a judgment 
against the defendant may establish his guilt of a 
crime, to prove his case with the same certainty which 
is required in criminal prosecutions. Nothing more 
is required in such cases than a just preponderance of 
evidence, always giving the defendant the benefit of 
the presumption of innocence.’’ The rule so stated is 
the proper one applicable to the measure of evidence 
in civil actions, and such seems to be the weight of 
authority. See cases collected in note to Sprague v. 
Dodge, 95 Am. Dec. 525. And there is no apparent rea- 
sou for making any distinction in that respect in be- 
half of adefendantin an action fora penalty, in which 
the people are the party plaintiff. It is no less a civil 
action because so brought. The purpose of the action 
is not the ‘‘punishment’’ of the defendant, in the 
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sense legitimately applicable to the term, but such ac- 
tion is brought to recover the penalty as a fixed sum, 
by way of indemnity to the public for the injury suf- 
fered by reason of the violation of the statute. The 
effect of the recovery is merely to charge the defend- 
ant with pecuniary liability, while a criminal prosecu- 
tion is had for the purpose of punishment of the ac- 
cused. And the consequence of conviction may be 
more serious to him, for the reason, if for no other, 
that it is deemed an imputation affecting his moral 
stunding in a degree dependent more or less upon the 
nature of thecrime. ‘There is therefore some appar- 
ent reason for the application to criminal cases of the 
rule which continues the burden of proof on the prose- 
cution throughout the trial, and requires that the evi- 
dence be such as to overcome all reasonable doubt of 
the guilt to justify conviction. (8) A motion at the 
opening of the trial that plaintiff be required to sepa- 
rate the allegations charging possession of the prohib- 
ited article, and the sale of it, and elect upon which 
he would rely, is addressed to the discretion of the 
trial court, and is not reviewable on appeal. Second 
Division, March 26, 1889. People v. Briggs. Opinion 
by Bradley, J. 


STATUTE OF LIMITATIONS— WHEN APPLICABLE— 
MONEY RECEIVED.—(1) A tea company took an insur- 
ance policy on teas, ‘‘their own, or held in trust, or 
on commission, or sold but not delivered,’’ and a loss 
occurring, the amount was paid to defendant’s testa- 
tor, the appointee named in the policy. Plaintiff al- 
leged that his teas were included in the policy, and 
that testator took the moneys impressed with a trust 
in his favor to the extent of his interest. It was con- 
ceded that testator was entitled to the moneys re- 
ceived, subject only to plaintiff's claim. Held, that 
as an action for money had and received would lie, 
though an equitable action might be maintainable 
also, the cause of action was subject to the six years’ 
limitation of section 91 of the New York Code of Pro- 
cedure. (2) The cause of action was perfect from the 
time of testator’s receipt of the money, and the appli- 
cation of the statute cannot be avoided by treating the 
actual appropriation of the money subsequently as the 
cause of action. March 19, 1889. Roberts v. Ely. 
Opinion by Andrews, J. 


WILLS — CONSTRUCTION — RESIDUARY BEQUEST — 
LAPSED AND VOID LEGACIES — CORPORATIONS—PRO- 
CEEDINGS TO INCORPORATE—RECOGNITION BY SUBSE- 
QUENT LEGISLATION.—(1) Testatrix, after giving a few 
bequests to friends and relatives, gave many legacies 
to charitable institutions. Clause 7 of her will pro- 
vided that legacies lapsing or being void by reason of 
misnomer or incapacity of any of the institutions 
to take, should go to her executors, to be applied by 
them to the same charitable purposes. Clause 8 gave 
allthe ‘‘ rest, residue and remainder of her estate, in- 
cluding all void and lapsed legacies, if any, not carried 
by the terms of the preceding clause,”’ to six charitable 
societies equally. A codicil made other bequests, and 
repeated clause 7. A second codicil recited that her 
residuary estate had largely increased since the mak- 
ing of her will and previous codicil, and ‘‘in order to 
carry out the charitable and religious purposes in- 
tended” she made other bequests to charitable socie- 
ties. Inclause 2 of the codicil she named fourteen 
charitable societies, which she provided should, with 
the six named in clause 8 of the will, share equally the 
‘‘residuary estate remaining after the payment of all 
the legacies and carrying out all the trusts and pro- 
visions’’ of the will and codicils (excepting the residu- 
ary bequests given in said clause), stating her inten- 
tion to be that all said institutions should receive in 
equal shares the ‘“‘ residue of my personal estate and 
of the proceeds of my real estate.’’ Clause 3 contained 


a provision that void and lapsed legacies given by said 
codicil should go to the executors, in trust, to dispose 
of them as she would herself have desired todo. Held, 
that the presumption of law that aresiduary bequest 
is general, and carries lapsed and void legacies, unless 
restricted by the context, was strengthed by all the lan- 
guage of the will and codicils, while neither the words 
‘‘after payment of all the legacies, and carrying out 
all the trusts,’* etc., nor any other provision, indicated 
any intention to restrict the bequest to a specific sum, 
and that consequently all sums ineffectually disposed 
of passed by clauses 8 of the will and 2 of the second 
codicil. When the testatrix explicitly declares it as 
her intention that her residuary legatees shall receive 
‘‘the residue of her personal estate, and of the pro- 
ceeds of her real estate,’’ I find no room for specula- 
tion as to intention, nor support for the proposition 
that the residuary legatees take a gift of a specific resi- 
due. I find a gift to them, which comprehends all of 
her estate not otherwise legally disposed of. In the 
Knglish chancery case of Springett v. Jenings, L. R., 6 
Ch. App. 333, cited by the appellant’s counsel upon his 
brief, James, L. J., points out a distinction between 
an all-comprehending gift of a residue and one which 
carries a particular residue. By way of illustration he 
suggests: ‘*I give allmy £3 percents to A,, and all the 
rest of my government stock to B., and the gift of the 
£3 per cents to A. fails by lapse. Will they go to B.? 
It appears to me the answer must be in the negative; 
for it is quite clear that for the rest of the government 
stock there was not aresiduary bequest which could 
take in the particular thing which was given by a sep- 
arate description to somebody else. * * * The fail- 
ure of the first gift would not be for the benefit of the 
person towhom the other stocks are given.’’ And 
Mellish, L. J., says, in the same case: ‘* Now in order 
that a residuary gift may * * * includelapsed and 
void devises, without the will expressing any inten- 
tion to that effect, I am of opinion that the devise 
must be areal residuary devise; that is to say, so 
worded as to apply to all land that is not otherwise dis- 
posed of. When a testator has made a gift of that kind, 
then the acf, in substance, says it will be presumed 
from the universality of the gift, that unless he ex- 
presses the contrary, he intends to pass what was spe- 
cifically devised, if from any cause the specific devise 
fails.”’ The words upon which the appellants lay so much 
stress as being words of exclusion or limitation are 
used by the testatrix rather as words of description of 
a general residue. They might have been omitted with- 
out any prejudice to the intention. But their reten- 
tion works no confusion of thought. That which is 
‘“remaining after carrying out all the trusts and pro- 
visions made by mein my will and codicils”’ is the 
fund which is only completely ascertained when the 
previous dispositions have been effectuated. The very 
sense of the words implies the negation of the idea of 
a specific or fixed residue outside of the sum of the 
previous gifts in the will. If the ‘‘carrying out’’ of 
the provisions of the willand codicils is defeated to 
any extent, to that extent the residuary fund is in- 
creased by the accretion of the void or lapsed gift. I 
think the doctrine is firmly established by the re- 
ported cases and by the text-books that where the re- 
siduary bequest is not circumscribed by clear expres- 
sions in the instrument, and the title of the residuary 
legatee is not narrowed by special words of unmistak- 
able import, he will take whatever may fall into the 
residue, whether by lapse, invalid disposition or other 
accident. Rop. Leg. (lst Am. ed.) 453: 2 Wms. Ex’rs 
(7th ed.), 1567; 2 Redf. Wills (2d ed.), 115; Bland v. 
Lamb, 2 Jac. & W. 406; Reynolds v. Kortright, 18 
Beav. 427; James v. James, 4 Paige, 115; Van Kleeck 
v. Church, 6 id. 600; King v. Strong, 9 id. 94. In alate 
decision of this court in Re Benson, 96 N. Y. 499, Earl, 
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J., discusses the question of when lapsed legacies fall 
into the residue, and reviews the authorities, and the 
views expressed in the opinion sustain the doctrine 
which I have suggested here. In Kerr v. Dougherty, 
79 N. Y. 327, which the appellants have cited, there is 
no opposition to that doctrine; noris it an authority 
which militates against our conclusion here. In that 
case the language of the will and the facts were such 
as to limit and circumscribe the residuary clause, and 
to prevent it from being added to by invalid legacies. 
But Miller, J.,in his opinion, uses this language in 
discussing the rule as to residuary bequests, which is 
laid down in King v. Woodhull, 3 Edw. 79, 82: ‘‘It is 
also said in substance that to exclude what would fall 
by lapse or invalid disposition—as it may be supposed 
that the testator did not intend to die intestate as to 
any portiou of his property—the law requires that he 
should use words limiting the gift of residue, and 
showing anintention to exclude such portion of his 
estate as may fail to pass.’’ In Floyd v. Carow, 88 
N. Y. 560, 568, Andrews, J., says of aresiduary devise: 
‘*The intention to include is presumed, and an inten- 
tion to exclude must appear from other parts of the 
will.” (2) A certificate of incorporation of a charita- 
ble society need not be acknowledged. (3) Acts of the 
Legislature recognizing the incorporation of such a so- 
ciety, cure any defects in the proceedings for incorpo- 
ration regarding the proof of the certificate and its in- 
dorsement by a justice. March 19, 1889. Riker v. 
Cromwell. Opinion by Gray, J. 


CONSTRUCTION —TRUSTS—PERPETUITIES—-AP- 
PEAL—JURISDICTION.—(1) By the terms of a will the 
residuary estate of the testator, both realty and person- 
alty, wasto be partitioned and divided equally by the 
executor among the testator’s children, the testator 
saying that ‘‘I do hereby give to each of my said chil- 

‘‘dren the share of my said estate s0 to be partitioned 
and apportioned to them, respectively, as aforesaid.” 
The executor was to make the partition as soonas 
practicable, but he was not to be compelled to make it 
within five years from the probate of the will. Until 
the partition of the estate the executor was to pay 
over to each of the children a certain sum quarterly, 
the payment to be charged to the child as a part of his 
or her share of the estate. The executor was to take 
entire charge of all the reul and personal estate, to col- 
lect rents, make investments, pay taxes, make 
repairs, etc. Held, that a trust estate was 
not vested in the executor, none of the ex- 
press trusts authorized by statute having been 
created, and it being possible for the executor to dis- 
charge the duties imposed upon him under a power in 
trust, and that the power of alienation was not sus- 
pended by the clause directing that partition could not 
be compelled for five years. Robert v. Corning, 89 
N. Y. 225. (2) The will provided that the residuary 
estate should be divided equally among all the chil- 
dren of the testator living at the time of making such 
partition and the child or children of such of his chil- 
dren as should then be dead, leaving issue. It was 
further provided that if any of his children should die 
without issue before such partition, then the portion 
of such deceased child should be divided equally 
amoung the brothers and sisters of such deceased child. 
And it was further provided that if any of his chil- 
dren should die leaving issue, then the child or chil- 
dren (who should beliving at the time of such parti- 
tion) of such deceased child should take and have the 
portion which the parent would have taken if living. 
Held, that it was the primary intention of the testa- 
tor to vest in his immediate children, at his death, the 
absolute title to their shares subject to a limitation 
over to their issue in case of their death before actual 
partition; and that if the last clause above set out, re- 
strictiug the limitation over to such of the issue of a 








deceased child as should be living at the time of the 
partition, was to be construed as expressing a serious 
purpose on the part of the testator that the share of 
any child dying before partition should not vest at 
once in his or her issue, but should be held and paid 
over only to those living at the time of partition, 
then such clause should be cut off from the will as 
being inconsistent therewith, and expressing a void 
limitation, and that the ultimate vesting of the share 
of any child of the testator could not then be post- 
poned beyond the death of such child. Tiers v. Tiers, 
98 N. Y. 568. (8) Where in an action brought to con- 
strue a will, the General Term made an order revers- 
ing the judgment of the Special Term, and directing a 
new trial, the Court of Appeals had jurisdiction of an 
appeal from such order, the appellant having con- 
sented in his notice of appeal that judgment absolute 
should be rendered against him if the order should be 
affirmed. March 5, 1889. Henderson v. Henderson. 
Opinion by Gray, J. 


WITNESS—EXAMINATION-—IMPEACHMENT.—In an in- 
junction to recover the possession of certain goods 
alleged to have been purchased by the defendant’s as- 
signor by means of false and fraudulent representa- 
tions asto his solvency, where the assignor, on being 
called as a witness by the defendant, had testified, on 
cross-examination, that he had not made certain state- 
ments to one B. with regard to his solvency, it was 
competent for the plaintiff to show by B. after the de- 
fendant had rested that the assignor had made such 
statements to him forthe purpose of impeaching the 
credibility of the assignor, although the evidence of 
B. would have been competent on the direct examina- 
tion by plaintiff, and the fact that it was not then in- 
troduced did not make it discretionary with the trial 
court to subsequently exclude it. Winchell v. Win- 
chell, 100 N. Y. 159. Second Division, March 26, 1889. 
Ankersmit v. Tuch. Opinion by Haight, J. 





UNITED STATES SUPREME COURT AB- 
STRACT. 


STATUTE OF LIMITATIONS.—Conspiracy on the part 
of city officials to prevent the service of process in an 
action against the city furnishes no excuse for not 
commencing the action within the time limited by 
statute, inthe absence of a statute creating it an ex- 
ception. Plaintiffs do not pretend that they com- 
menced the action within the legal period of six years 
after the several causes of action accrued; and their 
excuse for not doing so is that it would have been of 
no use, on account of the alleged conspiracy of the of- 
ficials and residents of Watertown to prevent a ser- 
vice of process, by the resignation of the mayor, and 
by the secret meeting of the common council before 
qualifying and organizing, and by their immediately 
resigning their offices after the transaction of some 
necessary business. Concealment of fraud has by 
many courts been considered good ground for sus- 
pending the statute of limitations, even In actions at 
law. But this is a very different thing from attempt- 
ing to avoid service of process, and cannot be cited as 
aiding in any way the adoption of sucha rule in the 
latter case. Concealment of fraud prevents a party 
from knowing tbat he has been injured and has a 
cause of action. He cannot take any steps to obtain 
redress. But when a party knows that he has a cause 
of action, it is his own fault if he does not avail him- 
self of those means which the law provides for prose- 
cuting his claim, or instituting such proceedings as 
the law regards sufficient to preserve it. There is one 
class of cases which is excluded from the operation of 
the statute by act of law itself. This class em- 
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braces those cases in which no _ action can 
pe brought at all, either for want of parties 


capable of suing, or because the law prohibits the 
bringing of an action. In such cases the general law 
operates asa qualification, or tacit condition, of the 
particular statute. Thusif aman dies after commenc- 
ing an action, and it abates by his death, and the limi- 
tation of time for bringing anotheraction expires be- 
fore the appointment of an executor or administrator, 
the courts have held that as there is no person to bring 
suit, the statute ig suspended for a reasonable period, 
in order to give an opportunity to those interested to 
have the proper representative appointed. Blansh. 
Lim. 104-112; Wood Lim. 11, note 4. So where a citi- 
zen of one country has a cause of action against a per- 
son who resides in another country at war with his 
own, the law of nations forbids any intercourse be- 
tween them, and suspends all suits and actions by the 
one against the other; and therefore the time during 
which the right to sue is thus suspended is not reck- 
oned as any part of the time given by the statute of 
limitations for bringing an action. Hanger v. Abbott, 
6 Wall. 5382; The Protector, 9 id. 687; Wood Lim. 9, 10. 
Besides this general exception created by act of law, 
it is difficult to find any other ground or cause for sus- 
pending the operation of the statute not specified in 
the act itself. The answer made by the plaintiffs to 
the plea of the statute amounts to nothing more than 
an allegation that the defendant, the city of Water- 
town, by acts of its officers, seeks to evade the service 
of process. Their language is that the officers and peo- 
ple have conspired together for the purpose of defraud- 
ing the plaintiffs, and to prevent them from obtaining 
service Of process. Is it fraud in a debtor to endeavor 
to evade the service of process? Is it any more fraud- 
ulent than it is not to pay the debt? Fraud is not the 
proper term to apply to such conduct. It may be mor- 
ally wrong; it muy be dishonest, but it is not fraudu- 
lent in the legalsense of the term. Inability to serve 
process ona defendant has never been deemed an ex- 
cuse for not commencing an action within the pre- 
scribed period. The statute of James made no excep- 
tion to its own operation in case where the defendant 
departed out of the realm, and could not be served 
with process. Hence the courts held that absence from 
the realm did not prevent the statute from running. 
Wilk. Lim. 40; Hall v. Wyborn, 1 Show. 98. This dif- 
ticulty was remedied by the act of 4&5 Anne, chap. 16, 
§ 19, which declares that if any person against whom 
there shall be any cause of action be at the time such 
action accrued beyond the seas, the action may be 
brought against him after his return, within the time 
limited for bringing such actions. Most of the States 
have similar acts. The statute of Wisconsin, as we 
have seen, has a similar provision, perhaps wider in its 
scope. That statute therefore has expressly provided 
for the case of inability to serve process occasioned by 
the defendant’s absence from the State. It has pro- 
vided for no other case of inability to make service. If 
this isan omission the courts cannot supply it; that is 
for the Legislature to do. Mere effort on the part of 
the defendant to evade service surely cannot beavalid 
answer to the statutory bar. The plaintiff must sue 
out his process, and take those steps which the law 
provides for commencing an action and keeping it 
alive. April 8, 1889. Amy v. City of Watertown. Opin- 
ion by Bradley, J. 
—_—_—_¢q____— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 





EVIDENCE—DOCUMENTARY—LETTERS.—The  plain- 
tiff, against the objection of the defendant, was per- 
mitted to read in evidence to the jury a copy of a let- 


ter written by him (the plaintiff) to the defendant, 
which purported on its face to be in reply to a letter 
written by the defendant to the plaintiff, without of- 
fering to read also the letter to which it was a reply. 
Held, error. In Walson v. Moore, 1 Car. & K. 626; 47 
KH. C. L. 626, the syllabus is as follows: ‘* It was pro- 
posed on the part of the plaintiff to give in evidence a 
letter written by the defendant's attorney, which pur- 
ported to be an answer toa letter written to him by the 
plaintiff's attorney. Held, that if the plaintiff's coun- 
sel put in this letter of the defendant’s attorney, he 
should also call for and put in the letter to which 
it was an answer, and not leave it to the defendant to 
put in the letter of the plaintiff's attorney as his evi- 
dence.’”’ In response to the offer of the plaintiff's 
counsel to put in this letter, Pollock, C. B., said: “If 
you do not like to put in the letter of Messrs. Frank- 
men and Bartlett, to which this is an answer, you 
should not give this letter in evidence; you should 
either put in both the letters or neither.’’? Roe v. Day, 
7 Car. & P.705; 82 E. C. L. 8381; Myers v. Smith, 48 
Barb. 614. Where there is a contract by correspond- 
ence, the plaintiff is bound to prove it, and to do this 
he must introduce the entire correspondence; or if 
any of the letters are Jost, or beyond his control, he 
must show this fact, and then prove their contents. 
Brisban v. Boyd, 4 Paige, 17. In the case at bar the 
plaintiffs offered to read a copy of a letter writ- 
ten by themselves in reply to one written to 
them by the defendants, without attempting to show or 
intimating that the defendants’ letter to which it was 
areply had been lost. The legal presumption is that 
it was in the possession of the plaintiffs, and that they 
refused to produce it because it prejudiced their case. 
Here the plaintiffs were offering their own declara- 
tions in regard to animportant matter. There was no 
direct evidence that the defendants had ever received. 
this letter. It seems to me that this was a stronger 
case forrefusing to permit this copy to go in evidence 
without reading to the jury the letter to which it pur- 
ported tobeareply than was the case of Walson v. 
Moore, supra. W. Va. Sup. Ct. App., Dec. 14, 1888. 
Heatherington v. Richter. Opinion by Snyder, J. 


STATE—CONTRACTS— WARRANTY.—Laws of Wiscon- 
sin, 1882, chapter 252, authorizing the construction of 
wings to the State capitol, required a board of com- 
missioners to let the contract, after procuring ‘* suit- 
able and proper plans, drawings and specifications,’’ 
and to employ an architect to superintend the work; 
the architect to certify tothe board monthly estimates 
of all materials furnished and labor performed. The 
board procured and adopted plans and specifications, 
and entered into a contract with plaintiffs, whereby all 
the materials were to be furnished, and all the work 
done, according to the plans and specifications, and 
under the direction and to the entire satisfaction of 
the architect. The architect was authorized to vary 
from such plans, the value of alterations to be added 
to or deducted from the contract price, and any doubt 
as to the quality of materials or workmanship, or as to 
allowances for extras, to be determined and adjusted 
solely by the architect. After plaintiffs had in good 
faith, according to the plans and under the directions 
of the architect, constructed a large portion of one 
wing, and the materials and work had been approved 
and accepted by the architect, and by the board, the 
wing fell, owing to defects and inefficiency of the plans. 
Held, that the State warranted the plans, and was li- 
able to the plaintiffs for the expense of restoring the 
portion of the building so destroyed. The contention 
is that the plaintiffs assumed the risk of the sufficiency 
and efficiency of the plans and specifications, and the 
materials and workmanship thus exacted, approved, 
accepted, and paid for by the State; and hence must 
suffer and make good the loss occasioned by such de- 
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fects. Under the contract, it is very manifest that, | arising in the execution of the works. Here there is 


had the plaintiffs departed from such plans and speci- 
fications, and refused to follow the directions of the 
architect, there could have been no recovery for the 
building of the south wing, even had they in the first 
instance built it as they were finally directed by the 
architect to do. On the contrary, they could only re- 
cover by furnishing materials and doing the work ac- 
cording to such plans, specifications and directions as 
they allege they did. The fall was not the result of 
inevitable accident, as in several of the cases cited by 
counsel. According to the allegations of the complaint, 
it was in consequence of inefficient and deficient plans 
and specifications therein mentioned. According to 
such allegations, we must infer that there was in such 
agency of the State a lack of learning, experience, skill, 
and judgment to draw adequate and efficient plans 
and specifications for a building of that magnitude. 
But, as observed, the State, through its own chosen 
agency, undertook to furnish, for the guidance of the 
plaintiff, ‘‘suitable and proper plans, drawings and 
specifications for the construction ” of such buildings, 
and then bound the plaintiffs to build according to 
them, unless otherwise directed by its architect. Un- 
der the allegations of the complaint we must assume 
that such inefficiency and defects were not patent toan 
ordinary mechanic, but were, as to the plaintiff, latent. 
It is nevertheless contended that, if it were possible, 
by means of temporary supports, to have completed 
the buildings according to such plans and specifications, 
then the plaintiffs were bound to so complete them, 
unless sooner stopped through the agency of the State, 
even though they would have been worthless when so 
completed; and that since they were not so stopped, 
and the buildings were not so completed according to 
such original plans and specifications, the plaintiffs 
were bound to suffer the loss and make the same good 
by restoration. In other words that, under the act 
authorizing the structures and the contract, the State 
was not bound to make good and was not responsible 
for the inefficiency and defects of what it thus under- 
took through its agency to furnish; but that the plain- 
tiffs were bound to make good what they thus under- 
took to furnish and perform, notwithstanding the fail- 
ure of such conditions precedent on the part of the 
State. The case most relied upon in support of such 
contention is Thorn v. Mayor, etc., 1 App. Cas. 120, 
affirming 44 L. J. Exch. 62. The facts of that case dis- 
tinguish it from the one at bar in several particulars. 
In that case the caissons so specified were not in- 
cluded in the thing contracted for, but were only re- 
ferred to in the specifications 1s a means to be em- 
ployed in the construction of the piers. Here the de- 
fects and inefficiency were in parts of the structure 
contracted for. In that case the city’s engineer only 
had control and direction as to a small portion of the 
work, of which the caissons were not included, but the 
construction was almost wholly under the controland 
supervision of the contractor and his engineer and 
employees. Here, as indicated, the State’s architect 
was to inspect, approve and accept the materials and 
workmanship as they went into the building, and did 
so accordingly, with full power to modify and alter 
plans and specificatious. In that case the defective 
parts were never accepted by the city. Here they were 
inspected, accepted, approved and paid for by the 
State. In that case the agency of the city, as to the 
defective parts, terminated with the drawing of the 
plans and specifications. Here the agency of the State 
continued, with absolute right of control and super- 
vision, during the entire execution of the works. In 
that case the contract expressly disclaimed any guar- 
anty, risk or responsibility as to several particu- 
lars, including the sinking of such caissons, and in re- 
moving and overcoming any obstacles or difficulties 


no such disclaimer on the part of the State, but a gen- 
eral assumption of the right to determine all questions 
relating to the material and workmanship. In that 
case the stipulation respecting compensation for ex- 
tras seems to have been more limited than here, The 
cases may fairly be regarded as distinguishable in their 
facts. Certainly we are unwilling to apply the rules 
there announced by some members of the court to the 
facts here admitted by the demurrer. According to 
such facts, the State undertook to furnish suitable 
pians and specifications, and required the plaintiffs to 
conform thereto, and assumed control aud supervision 
of the execution thereof, and thereby took the risk of 
their efficiency. What was thus done, or omitted to 
be done, by the architect, must be deemed to have 
been done or omitted by the State. Moreover, we 
must hold, notwithstanding the English case cited, 
that the language of the contract is such as to fairly 
imply an undertaking on the part of the State that 
such architect had sufficient learning, experience, skill 
and judgment to properly perform the work thus re- 
quired of him, and that such plans, drawings and 
specifications were suitable and efficient for the pur- 
pose designed. There seems to be no lack of able ad- 
judications in support of such conclusions. Clark v. 
Pope, 70 Ill. 128; Daegling v. Gilmore, 49 id. 248; 
Schwartz v. Saunders, 46 id. 18; Seymour v. Long Dock 
Co., 20 N. J. Eq. 396; Sinnott v. Mullin, 82 Penn. St. 
333; Smith v. Railroad Co., 36 N. H. 459; Railroad Co. 
v. Van Dusen, 29 Mich. 431; Burke v. Dunbar, 128 
Mass. 499; Bridge Co. v. Hamilton, 110 U. S. 108. The 
case ig not unlike in principle to a class of decisions 
frequently made by this and other courts, and re- 
cently sanctioned by the House of Lords, to the effect 
that where goods or machinery are ordered for par- 
ticular use, to the knowledge of the manufacturer or 
vendor, there is an implied undertaking or warranty 
on his part that they will be fit for such use in the or- 
dinary manner, and that in case of failure, by reason 
of latent defects not discoverable by ordinary dili- 
gence upon inspection, such manufacturer or vendor 
is liable. Drummond v. Van Ingen, 12 App. Cas. 284. 
Wis. Sup. Ct., Jan. 29, 1889. Bentley v. State. Opinion 
by Cassoday, J. 





CROSS-EX AMINATION. 


66 T was the riding that did it,’’ exclaimed one of 

the greatest criminals of the century in extorted 
admiration of the skill with which one of the greatest 
advocates of the century had brought Justice in a win- 
ner by a short head in one of the century's most fa- 
mous trials. Sir Alexander Cockburn is said to have 
been more proud of this tribute from the eminent 
sportsman and poisoner whom he hunted to the galllows’ 
foot than of any other of the many triamphs of his bril- 
liant forensic career. And undoubtedly it has all the 
ring of one of those utterances which come straight 
from the heart, and attest their source by taking shape 
in the form of words most familiar to the speaker’s 
lips. We have plenty of evidence indeed to the criti- 
cal attention with which Mr. William Palmer observed 
the jockeyship of the attorney-general during that ter- 
ribly exciting race for his life. There exists, or ex- 
isted, penes me, aslip of paper, about six inches long 
by aninch broad, just such a slip, in fact, as a man 
might tear irregularly off the top of a sheet of foolscap, 
which bears this calm and matter-of-fact legend, more 
impressive to me however than the most impassioned 
prose—‘‘I suppose you think that last witness did 
harm.’’? It is one of those notes which Palmer scrib- 
bled from time to time and tossed over to his counsel 
to read, aud if necessary reply to. There is no sign of 
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trembling in the hand that wrote it. Yet it was writ- 
ten—this one--just at the close of Sir Alexander Cock- 
burn’s memorable cross-examination of the Birming- 
ham attorney, Mr. Jeremiah Smith—a cross-examina- 
tion which an observer of such long experience as Mr. 
Justice Stephen has spoken of as something to be 
heard and seen, but incapable of being described. It 
was, I believe, the conviction of the expert section of 
the audience that when the attorney-general resumed 
his seat the halter was knotted around the neck of the 
prisoner too firmly to be unloosed. There is little 
doubt that the doomed wretch read as much in the 
faces of his counsel, and that the outward indifference 
of the hastily-penned inquiry which he flung across to 
them must have covered a secret agony of doubt and 
dread. Palmer, of course, was not as well accustomed 
to observe the manners of the presiding judge as were 
the professional spectators of the scene; but if so he 
would have drawn the worst possible augury from 
Lord Campbell’s increasing politeness to him after this 
incident of the trial—a form of demeanor toward a 
prisoner which always indicated that in that distin- 
guished judge’sopinion his doom was certain. Yet 
the cross-examination of Mr. Smith, important as its 
consequences are said to have been—and important 
they doubtless were, although perhaps a little exag- 
gerated—might easily be quoted as a very doubtful il- 
lustration of the value of this formidable engine for 
the extraction, or supposed extraction, of the truth. 
Its effect upon the witness himself left nothing to be 
desired from the point of view of the operator. ‘No 
abbreviation,’’ in fact, says the high authority whose 
opinion has been already cited, can give the effect of it. 
“The witness’ efforts to gain time, and his distress as 
the various answers were extorted from him by de- 
grees, may be faintly traced in the report. His face 
was covered with sweat, and the papers put into his 
hands shook and rustled.’’ These papers, it must be 
admitted, were some of them of asufficiently agitating 
character. Mr. Smith had had to confess with great 
reluctance that he had witnessed the assignment of a 
policy for £15,000 by Walter to William Palmer, who 
was suspected, and indeed as good as known, to have 
been guilty of murdering him; he had had to confess 
that he wrote to an office to effect an insurance for 
£10,000 on the life of agroom of Palmer’s in receipt of 
£1 a week wages; he had been compelled to admit the 
soft impeachment of having tried, after Walter 
Palmer’s death, to get his widow to give up her claim 
on the policy. The result was, that Lord Campbell in 
summing up asked the jury whether they could be- 
lievea man who so disgraced himself in the witness- 
box. The jury thought they couldn’t, and they didn’t; 
and the witness whose evidence was to the effect that 
Palmer was not at his victim’s bed-side, but some miles 
away, at atime when, on the theory of the prosecution, 
he was substituting poisonous drugs for the medicine 
supplied to the sick man by the doctor, was disbe- 
lieved. Yet itis nevertheless tolerably certain from 
other evidence of an unimpeachable kind that Mr. 
Jeremiah Smith was speaking the truth. So much for 
‘*cross-examination to credit,’ as thus illustrated in 
one of the most famous of its examples. 

Those too who have watched many displays of the 
art wiJl have seen reason to doubt whether, considered 
as a method for the exposure of deliberate falsehood, 
it has as much efficacy as is nowadays superstitiously 
attached to it. No doubt it sometimes happens that 
a perjurer is unmasked in the witness-box, as occurred 
in a recent memorable inquiry; but in such cases, as 
in that case, the exposure is generally effected not so 
much by the skill of the advocate in interrogating the 
witness as from his good fortune in being, unknown to 
the latter, in possession of evidence, documentary or 
other, which convicts the perjurer of falsehood, and is 


produced to confound him. The cases in which the 
dexterity, or rather the penetration of the cross-exam- 
iner—for it is usually more a question of intuitive in- 
sight into character—than skill in interrogation— 
comes out, are thosein which a witness, though truth- 
ful in inteution, is inaccurate in fact. Then indeed it 
is instructive to watch the difference between the 
cross-examiner of the shouting, desk-thumping, Skim- 
pin type—never so common however in real life as in 
humorous fiction—who in confusing the wits of the 
witness effectually alienates the sympathies of the jury, 
and the skilled practitioner of the art who uses his in- 
sight into character to discover what particular foible 
it may be which hasaffected the accuracy of the wit- 
ness’ testimony, and then exerts his skill as an inter- 
rogator to induce the witness to expose this failing to 
the tribunal. Thisis not perhaps the most elevating 
of all exercises of the human intelligence, but it is an 
interesting, and restrained within legitimate limits, a 
usefulone. And it is perhaps the only method of test- 
ing evidence which in any appreciable number of 
cases produces much effect.—H. D. Traill in English Il- 
lustrated Magazine. 





PROGRAMME OF THE AMERICAN INTER- 
NATIONAL CONGRESS OF MEDICO-LEGAL 
JURISPRUDENCE. 

'X\O be held under the auspices of the Medico-Legal 

Society of New York, at Steinway Hall, New 

York city, June 4, 5, 6 and 7, 1889. 

First day, Tuesday, June 4, 1889. Morning session, 
10 A. M.: Addresses of welcome, by Clark Bell, Ksq., 
Hon. Chauncey M. Depew, Ex-Judge John F. Dillon, 
Ex-Judge Noah Davis, Hon. Jno. S. Wise, Hon. John 
R. Fellows, by the mayor and other public officials of 
the city of New York and others; enrolling delegates; 
election of officers of the congress, and appointment of 
committees. 

Afternoon session, 2:30 Pp. M.: The president-elect in 
the chair. Chemistry, Toxicology and Electricity. 1. 
‘* History of the Marsh Test for Arsenic and Modifica- 
tions of the Same,”’ by Prof. R. O. Doremus; 2. Nou- 
veaw procede pour la recherche des eristaux de Uemine 
du sang humaine,’ by Dottor C. Spadaro, Puglia, Italy ; 
3. “* The Medico-Legal points in case of State of Michi- 
gan v. Matthew Millard,’’ by Prof. V. C. Vaughan, of 
Ann Arbor, Mich.; 4. ‘“ Klectrical Distribution,” by 
Harold P. Brown, Esq., of New York city; 5. ‘‘ Sources 
of Error in Micro-measurements in Medico-Legal 
Cases,” by Wm. J. Lewis, M. D., of Hartford, Conn.; 
6. ** Medico-Legal History of the Deschamp Case; was 
it Rape, Insanity or Murder?” by Y. R. Le Monnier, 
M. D., coroner, New Orleans, La.; 7. Discussion. 

Evening, 8 Pp. M.: Reception by society to the dele- 
gates to the congress and invited guests; musical pro- 
gramme in charge of musical committee, to be fol- 
lowed by conversazione. 

Second day, Wednesday, June 5,10 A.M. Prayer by 
Father Thomas J. Ducey. His Excellency Lieut.-Gov. 
Kid. F. Jones in the chair. 

Morning session, 10 A. M.: Alcoholism, Inebriety and 
Suicide. 1. “ Criminal Responsibility in Narcomania,”’ 
by Norman Kerr, M. D., of London; 2. ‘‘Alcoholic 
Trance,”’ by 'T. D. Crothers, M. D., of Hartford, Conn. ; 
3. ‘‘ License Laws,’’ by Carl Horsch, M. D., of Dover, 
N. H.; 4. *t Drunkenness, its Influence on Morals,’’ by 
T. L. Wright, M. D., Belfontaine, Ohio; 5. ‘* Suicide,” 
by Wm. Lane O'Neill, LL. D., of New York; 6. Dis- 
cussion. 

Afternoon session, 2:30 Pp. M.: Insanity and Respon- 
sibility. 1. ‘‘ The Legal Responsibility of the Criminal 
Insane,”’ by Judge H. M. Somerville, of the Supreme 
Court of Alabama; 2. ‘‘The True Legal Test of Re- 
sponsibility of the Insane,” by Judge M. W. Mont- 
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gomery of the Supreme Court, Washington, D. C.; 
3. ** Feigned Insanity,” by Connolly Norman, M. D., 
of Ireland; 4. ‘‘Eccentricities of Insanity,” by Ex- 
Chief Justice Noah Davis of New York city; 5. “ Vo- 
litional Insanity,’’ by Austin Abbott, Esq., of New 
York city; 6. ‘‘The Disposition to be made of Crim- 
inal Lunatics,’’? by W. W. Godding, M. D., of Wash- 
ington, D. C.; 7. ‘‘Change of Character a Legal Crite- 
rion in Insanity,’* by ©. H. Hughes, M. D., of St. Louis, 
Mo.; 8. ‘The Criminal Insane,’”’? by Samuel Wesley 
Smith, M. D., State Commissioner in Lunacy of New 
York; 9. ‘‘Separate Hospitals for Insane Convicts,” 
by Clark Bell, Esg., of New York; 10. Discussion, 

Third day, Thursday, June 6, 1889. Prayer by Rev. 
Dr. G. Gottheil. 

Moruing session, 10 A. M.: Psychology and Psychi- 
atry. 1. ‘‘The Legal Aspects of Hypnotism,” by 
Benno Loewy, Esq., of the New York bar; 2. ‘‘A Study 
of the Skulls of Criminals,’’ by Frederick Peterson, M. 
D., of New York city; 3. ‘‘ Mental Epidemics,’’ by 
Moritz Ellinger, Esq., of New York; 4. ‘‘Some 
Forensic Features of Psychology,’’ by Edward P. 
Thwing, M. D., of Brooklyn; 5. ‘ Freedom of the 
Will,’ by C. A. F. Lindorme, M. D., of Florida; 6. 
** Philosophy of Criminal Law,’’ by Rev. Wm. Tucker, 
LL. D., of Ohio; 7. “ Power to Transmit and Record 
Language,”’ by R. 8. Guernsey, Ksq., of the New York 
bar; &. ‘*The Abolition of the Coroner in Massachu- 
setts,” by Theo. H.Tyndale, EKsq., of the Boston bar; 9. 
Discussion. 

Afternoon: An excursion to the New York city in- 
stitutions for the insane, as guests of the commission- 
ers of charities and corrections of the city of New 
York. The department steamer will leave the dock 
foot of Kast Twenty-sixth street at 1:30 0’clock P. M. 
Tickets obtained from officers or members of society. 

Fourth day, Friday, June 7, 1889. Prayer by Bishop 

KH. G. Andrews. 

Morning session, 10 A. M. Chief Justice Bermudes, 
of Louisiana, in the chair. Expert Testimony and 
Miscellaneous. 1. ‘‘ Medical Expertism in the Old 
World,” by A. Wood Renton, Esq., of London; 2. 
“* Expert Testimony in Homicide Cases,” by Judge 
Wm. H. Francis of Dakota; 3. ‘‘ Medical EKxpertism 
Considered from its Legal and Medical Standpoint,”’ 
by T. Gold Frost, Esq., of the Minnesota bar; 4. ‘tAn 
Ideal Asylum for Insane ina new State,’ by Stephen 
Smith, M. D., of New Yorkcity; 5. ‘ Shall we have an 
American Penal Colony,’ by H. Drayton, M. D., of 
New York city; 6. ‘‘ Live Birth in its Medico-Legal 
Relations,’ by Prof. John J. Reese of Pennsylvania; 
7. ** Life Insurance,”’ by Hon. Daniel Jordan of Fredic- 
ton, N. B.; 8. *‘Abortion,’”? byamember of the Medico- 
Legal Society; 9. Discussion. 

Afternoon session, 2:30 p. M.: The programme to be 
hereafter announced. 

Evening: The banquet at the Marlborough, Broad- 
way and Thirty-sixth street, at 7:30 Pp. M., tickets for 
which, for delegates to the congress, members of the 
society and their friends can be secured in advance 
from any member of the committee or from the offi- 
cers of the society, at $2.00 each any time prior to June 
1, 1889. 

This is a preliminary programme, and is made sub- 
ject to modification, of which due notice will be given. 

By order, 

CLARK BELL, Chairman Com. of Arrangements 
M. ELLINGER, Corresponding Secretary. 


—______—— 


NEW BOOKS AND NEW EDITIONS. 


THOMAS ON CHATTEL MORTGAGES. 
This is a hand-book of some three hundred pages, by 
Abner C. Thomas, author of a treatise on real and per- 





sonal mortgages in this State, and treats the subject 
only as regulated by the laws of this State. It em- 
braces also the subject of conditional sales, and the 
statutes and forms. ‘The topic is well treated. It will 
probably prove a convenience for practictioners in 
this State, Published by Baker, Voorhis & Co., New 
York. 


SMITH ON CHATTEL MORTGACES. 


“Tt never rains but it pours’? books on the same 
subject, and here is another manual on the law of chat- 
tel mortgages in this State by Dix W. Smith, published 
by Matthew Bender, Albany. It is slenderer in size 
than Mr. Thomas’, containing only one hundred pages 
of text, besides forms, tables, etc. It is however a 
meaty book, and bears evidence of intelligence and 


discrimination. 
EE 


CORRESPONDENCE. 





‘*MANOUVER.”’ 
Editor of the Albany Law Journal: 

In 1793 a piece of land was laid out in this town and 
described as follows: ‘‘One acre and 20 rds. in the 
north-east part of the requester a little south of 
Plaggy Swamp Plain adjoining Sharp’s manouver be- 
ginning at the south corner a heap of stones thence 
northerly 30 rods to a heap of stones, thence EK. 16 rods 
to a black oak stump stones by it, thence S. W. to the 
first corner, butting west and north on land of Joseph 
Hopkins, south on highway on said manouver.”’ 
Waterbury Land Records, vol. 23, p. 462. 

In attempting to locate this land, stones and stumps 
are found in profusion, but no one can identify or de- 
fine the manouver, and the ancient history of the 
town furnishes no information as to what it is. Can 


you enlighten us? 
Ex. 
WATERBURY, CONN., May 13, 1889. 


Qe NSS 


CELEBRATION OF THE ONE HUNDREDTH 
ANNIVERSARY OF THE INSTITUTION OF 
THE JUDICIAL DEPARTMENT OF THE 
NATIONAL GOVERNMENT. 





T will be seen by the following resolution, which has 
just been adopted by the Executive Committee of 
the New York State Bar Association, that the mem- 
bers of the association are preparing to celebrate the 
one hundredth anniversary of the institution of the 
judicial department of the national government in a 
manner in every way worthy the great importance of 
the occasion: 


Resolved, That the president of the New York State 
Bar Association be and is authorized and empowered 
to appoint a Commitee of Arrangements to take meas- 
ures to celebrate on the first Tuesday of February, 1890, 
the one hundredth anniversary of the institution of 
the judicial department of the national government, 
by the organization of the United States Supreme 
Court on the first Tuesday of February, 1790, in the 
city of New York; and that said committee have 
power to add to their own uumbers and to invite the 
co-operation of such other associations and citizens as 
they may deem most suitable to secure the proper cele- 
bration of such centennial, and that the president of 
this association shall be the chairman of such commit- 


tee. 
——$$ $$ $—$$<__$____— 


NOTES. 


CORRESPONDENT assures us that the following 
was published in a Gloversville newspaper for sev- 
eral weeks as a bona fide advertisement: ‘‘ Glovers- 
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ville, N. ¥., June 15th, ’87. I, John Done, and my wife, 
Ann Done, both of England, now of America, do re- 
new our marriage by advertisement. To whom it may 
concern; we promise to abide together till death us do 
part. Johu Done. Mrs. Mary Done.” 


A new Maine statute includes in the order of 
‘tramps’? whoever goes about from town to town 
asking for food or shelter, or begging or subsisting 
upon charity. It was put in force a week ago, and the 
first case was a strong illustration of its injustice. Two 
able-bodied men were returning to their homes in Mas- 
sachusetts after spending their winter chopping in the 
forest. Unfortunately their wages had been exhausted, 
and on their appearance at the Biddeford police sta- 
tion to ask for shelter, they were arrested and sub- 
jected to a penalty of sixty days’ imprisonment of ten 
hours a day at hard labor—this is the inflexible pun- 
ishment of the letter of the law.—New Haven Journal. 


Mr. A. Oakey Hall, in his brief for the prisoner con- 
victed of stealing from a shop, in Ormsby v. People, 53 
N. Y. 472, observed: ‘‘The charge of the city judge 
allowed the jury to speculate upon any omission, e.g.: 
Juryman No. 1.—(A shop-keeper who has been victim- 
ized and is dogged). ‘If she didn’t come in to steal, 
why didn’t she tell where she lived, and how she came 
to meet the thief, and all about it? Ithink this omis- 
sion settles the question, and I am for guilty. The 
judge said we might consider omissions to produce 
evidence.’ Juryman No. 2.—(Of mind with the gen- 
eral term, and oblivious of People v. Bodine, Peoplev. 
Cancemi). * Why didn’t she offer proof of good char- 
acter? Her omission is evidence to me she is bad! 
Juryman No. 3.—‘ Why didn’t she go on the stand her- 
self, and let us all havea shy at her?’ Juryman No, 
4.—‘ The district attorney didn’t refer to her not go- 
ing on the stand, and I remember the statute dis- 
tinctly says a refusal to go on the stand shan’t work 
prejudice to an accused.’ Juryman No. 5.—‘I don’t 
care a rush what the statute says. The judge says 
omission to produce evidence is to be weighed against 
her, and if she omits her own evidence when she could 
give it, isn’t that one kind of omission? and so I’m 
against her.’’’ This got the woman a new trial. 


‘‘George, the Count Joannes’’ put in a very sane 
brief in Hamilton v. Third Ave. R. Co., 53 N. Y. 25, on 
the subject of exemplary damages. He furnished one 
authority in hisown person—‘‘ the memorable action 
for libel, Joannes v. The Bee Printing Co.,” in Massa- 
chusetts, in which on three trials he got verdicts of 
$2,500, $1,500 and $2,000. Wecommend the following 
to Senator Saxton: In Merest v. Harvey, 5 Taunt. 442, 
“Mr. Justice Heath said that he remembered a case 
where the jury gave £500 for simply knocking a man’s 
hat off. It was upon the Royal Exchange, a broker, 
in malice and public insult, knocked off the hat of a 
gentleman. ‘It goes,’ said the judge to prevent the 
practice of duelling if juries are permitted to punish 
insult by exemplary damages.”’ 


Among the curious incidents of the License Court 
laat week was the application of a member of the bar for 
a liquor license. He thinks there is more money in liquor 
than the law business. Thisistrue. The average law 
practice in Philadelphia is not quoted at a very high 
figure. An intelligent observer informs me that it will 
not reach $500 per annum. The profession has been 
seriously affected by the growth of trust and real estate 
title companies, by the abolition of auditorships in the 
Orphans’ Court, and by the increasing disposition of 
the public to shun law because of the delays, cost of 
litigation, the badgering of witnesses and general vex- 
ation attendant upon such contests. The title com- 
panies willdo the work which lawyers once did for a 
third ora fourth the amount of fees paid the attorneys, 
and will support their guarantees against liens and 


flaws in the title by their capital and by the perma- 
nency of the institution, a consideration not to be lost 
sight of. Many young lawyers have found a refuge 
in these companies, where they are acting as search 
clerks and in other capacities. As applied to real es- 
tate, law was never cheaper. These institutions press 
heavily on the young barrister of the day, and drive 
him to the less congenial and less remunerative de- 
partments of practice. There is less incentive to study 
the lore of real property, so that the coming lawyers 
are likely to be less profound in this branch of legal 
study than the old race of practitioners.—Germantown 
Telegraph. 


Shall I dare here to say a few words about the last 
great scene in the Law Courts, when the Parnell Com- 
mission came practically to a head, and burst? I sup- 
pose not. Women are so inaccurate, they say, and the 
reporters who bristled like pins along either wall— 
(some of the artists among them, by the way, eclipsed 
in their own line by the amateur in the flowing wig 
close beside me, whose pencil was busy on the sly)— 
these clever people have already told all there was to 
tell. It was certainly good fun to see their glee over 
the announcement, and the way in which they tore, 
fought, struggled and battled their way through the 
densely-packed wall of humanity which choked every 
corner and passage, in order to have the flaming post- 
ers with ‘‘Piggott’s Disappearance! Sensation in 
Court! Sir Charles Russell denounces a foul conspir- 
acy,’’ all over the place within the next hour or so. 
No doubtall has been told that there was to tell—but 
how much there isin such a scene,in such a place, 
which can never be imparted—but which, at least to 
one not ‘ to the manner born,” is strange and strik- 
ing. JI was at the commission more than once. It was 
the place to go to, and be seen at, while the excitement 
lasted, and we know what that means among Lon- 
doners, who it would often seem, live like the Athe- 
nians of old, but to ‘‘see and to hear some new thing.” 
Going from the Strand into Belgravia, or Bayswater, 
May Fair or South Kensington drawing-rooms, it was 
all one; all were equally on the alert to hear the lat- 
est account; and it was amusing to see how every 
other topic fled, especially among the men, directly 
any one appeared who had ‘just come from the Law 
Courts.”’ Poor Macdonald! I was sorry for him, with 
his ever-increasing irritability and uneasiness. How 
he must have hated the whole thing, and how gently 
and patiently that most courteous of judges, Sir James 
Hannan, bore with his repeated appeals. I think Sir 
James—he has the kindest heart in the world—felt for 
the poor old man. In Printing-House Square Mac- 
donald is an autocrat, a demigod; in the witness box 
he was a miserable schoolboy, caught in a scrape, 
guilty of no real harm, but feeling unutterably small, 
unutterably ashamed, and unutterably indignant with 
histormentors. A curious thing it was also to see how 
in that stifling, suffocating mass of spectators, the 
great ones of the earth found their level—and [ must 
add, found it with good humor. The desire to be pres- 
ent was so intense, and the applications were so innu- 
merable that each one seemed to feel only too thankful 
to be anywhere, and resented not in the smallest degree 
being buffeted, elbowed and compressed as by hydrau- 
lic pressure. I could mention some formidable names 
whose faces confronted me from this species of hum- 
ble obscurity. Let me however name only two, one 
being the lord advocate of Scotland, who beamed all 
over on ultimately obtaining a few inches of bare 
board whereon to rest his weary limbs after hours of 
standing; and the other the president of the Royal 
Academy, who looked equally jubilant on being of-_ 
fered, at the same time, a seat that must have been 
about as comfortable as the Iron Cage.—L. B. Walford 
in The Critic. 
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CURRENT TOPICS. 





ELDOM can more sense and satire be found in a 
page of print than in “ Putting New Wine into 

Old Bottles,” by Judge Seymour D. Thompson, in 
‘‘The Green Bag” for April. The writer shortly 
describes the state of England three hundred years 
ago, and concludes: ‘‘In fact, our ancestors of those 
days were barbarians, not as far advanced as the 
Bulgarians of our own time. When therefore we 
have a new question of law to study, why should 
we go back and try to find what the opinion of 


_ Lord Coke, whose infamous prosecution of Sir Wal- 


e 


ter Raleigh can never be forgotten, was on the 
question? Why should we try to find what Sir 
Francis Bacon, who sold justice, thought about it? 
Why, in short, should we not stop rummaging the 
old books, and do a little thinking for ourselves? 
Our ancestors in their day did their parts as well 
as they could, with the light they had and amid 
such surroundings as they had. But as compared 
with us, they were barbarians compared with the 
civilized man. In intellectual stature they were 
children compared with the moderns.” The Har- 
vard Law Review dissents from this view, and wants 
to be told of a few moderns compared with whom 
Coke and Bacon were children in intellectual stat- 
ure. The writer of course was speaking of the 
mass of the people, and particularly of the lawyers. 
The critic has picked out two intellectual giants 
of their day, or at least one. Bacon however did 
not earn his reputation as a lawyer, and we are not 
aware that he is ever quoted asa lawyer. Certainly 
there have been scores of greater lawyers since his 
time. Coke probably was not intellectually great, 
and although a great lawyer for his time, yet there 
have been many greater since. There are at least 
four greater lawyers on the present bench of the 
Federal Supreme Court. MRapallo was a greater 
lawyer. He is not worthy of mention in the same 
day with Mansfield, or Kent, or Story, or Marshall, 
or Comstock, or Nicholas Hill, or Cowen, either 
as an intellectual power or as a repository of 
legal learning. Parsons knew more law; so did 
Wharton; so does Bishop. In truth, both England 
and America have outgrown Coke and Bacon, their 
times and their legal learning. Their never was 
much of the old common law as compared with the 
common law of to-day, and it is rapidly growing 
less. We speak respectfully of it from habit, but 
it was but the scaffolding, which has nearly disap- 
peared in the erection of the great edifice. It is 
almost as effectually superseded as the philoso- 


- pher’s old knife with its new blades and new handle. 


If any man wants to learn the real value of the tra- 
ditions which we call the common law, let him 


Vou. 39 —WNo, 22. 


study our commonly accepted sources of it as de- 


scribed in Wallace’s ‘‘ The Reporters,” and observe 
how conflicting, obscure and untrustworthy they 
are. Let him read Governor Hoadly’s address 
made at Saratoga last summer. He must then con- 
fess to himself that our reverence for it is like that 
of a negro for his fetich, or an Indian for his curi- 
ously carved log. The chief value of the ancient 


| common law is its free political spirit which gave 


and preserves for us our State institutions. In ad- 
miration of this we are apt to be unconscious or 
forgetful of the puerility and inconvenience of 
many of its purely legal notions, of their unsuita- 
bleness to modern conditions, and of the fact that 
we have utterly marched away from them. Our 
modern law is chiefly admirable for its radical dif- 
ference from the ancient. Entire branches have 
sprung up which the old law knew nothing of — 
corporation, insurance, negotiable paper and many 
others. Mansfield created one branch, Marshall 
another. In fact, so inhumane and barbarous was 
the common law, that our ancestors themselves felt 
compelled to invent a superior article for hard cases, 
which they called equity. Much of the modern 
prostration before the ideas of the common law is 
as unreasonable as would be an adherence by mod- 
ern physicians to the medical theories and practices 
of the middle ages. When the Review asksif Judge 
Thompson believes ‘‘that a judge of to-day can 
safely strike out for himself,” we will take it upon 
ourselves to answer yes; that is exactly what they 
are doing and have been doing all along, and that 
is what the common-law idolators give them the 
highest praise for —the ‘‘elasticity”” of the com- 
mon law, which enables them to disregard it, and 
fashion law unto themselves. And yet so laugha- 
bly forgetful are the worshippers of the empty 
niche of the ancient common law that the revered 
figure has been despoiled and carried away, that 
one of the greatest of them, Mr. Bishop, just now 
writes: ‘‘I have expressed indignation at modern 
attempts to smite it to its death and burial in stat- 
utes under the name of codification ’— forgetful 
that it is long since dead and buried and mouldered, 
except here and there abone. Now the question 
of the day is whether the law thus ascertained shall 
be fixed in statutes, or shall be left for judges to 
change at pleasure, so that there shall be no deter- 
mined and invariable rule in any case. 


Mrs. Kirk, of Philadelphia, author of ‘‘ Margaret 
Kent,” is a clever writer, but her last novel, ‘‘A 
Daughter of Eve,” shows that she suffers from lack 
of legal advice. She seems to believe that a will 
may be set aside because ‘‘the next of kin are not 
mentioned.” This is a common error -— hence the 
popular idea of “cutting one off with a shilling.” 
But at all events Mrs. Kirk makes a lawyer advise 
his client that she cannot waive her dower right ex- 
cept by joining in a conveyance with her husband 
or accepting a provision by will instead. These are 
grievous mistakes, and make sad the soul of our 
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belles-lettres editor, who reads fifty novels a year, and 
hardly ever finds one that does not caricature or 
misrepresent the law. Another thing that the edi- 
tor complains of is the omnipotence of ‘‘the detec- 
tive” in the ‘‘ detective” novel. He not only ar- 
rests people right and left on suspicion, without 
warrant and without proof of the commission of 
any crime, but on his appearance everybody pants 
to confess and unburden himself of all the secrets 
of his prison-house. He just comes in and says “I 
am detective so-and-so,” whereupon the person ad- 
dressed hurriedly proceeds to disclose his personal 
history and doings in the most confiding manner, 
as if to his priest or his lawyer. In vain he is 
warned not to tell too much; he insists that he 
shall feel better for it. If we are to believe what 
Mr. Inspector Byrnes tells Mr. Julian Hawthorne, 
and what Mr. Julian Hawthorne writes about Mr. 
Inspector Byrnes, and what Messrs. Inspector Byrnes 
and Julian Hawthorne put into print and sell for 
their joint profit, all Mr. Inspector Byrnes has to 
do is to glance in a casual, off-hand way at the sus- 
pected, and then fix his eye on a particular fly-speck 
on the ceiling, and then the wretched man falls 
down abjectly, owns up and prays for mercy. Some- 
thing too much of this. We are aweary of it. We 
fain would make it an electrical offense to utter a 
detective story. 


The president will soon have an unprecedented 
opportunity, namely, to appoint a new Supreme 
Court, with the exception of one justice. At least 
we infer that he will have such an opportunity, for 
we do not see how the justices can continue with 
any self-respect to hold their office after the Scottish 
Law Magazine and Journal of Jurisprudence has pro- 
nounced against them the following anathema: 
‘‘To a lawyer on this side of the Atlantic the de- 
cision and the reasoning upon which it proceeds 
are alike preposterous and incapable of even a state- 
able defense. The judgment comes as a painful 
shock to those in this country who regard the Su- 
preme Court of the United States as a powerful 
and impartial tribunal. It is lamentable that judges 
professing to administer a civilized system of juris- 
prudence should have pronounced so outrageous a 
decision, and that the Supreme Court of a great 
country should have given judicial sanction to such 
a disgraceful swindle.” This is all about ‘‘ the Ore- 
gonian Railway Decision,” of which we have at 
hand only the Magazine’s ea parte account, but which 
seems to have involved the question of the power of 
a foreign corporation to lease arailway. We have 
not had time to examine the decision, and if we 
had, and thought it wrong, we should shrink from 
condemning it so unreservedly as our hot Scottish 
contemporary. It may be that some Scotch capital- 
ists have been unfortunate, or been overreached in 
their investments, but it is quite possible that there 
is no legal remedy for it. We prefer to believe this 
rather than to believe that the ablest and most pow- 
erful court of the present time should be venal or 
partial. We feel sure that the sober second thoughts 





of our contemporary will enable it to concede that 
legal infallibility does not inhere in any legal jour- 
nalist; that a decision may be good law, although 
some legal journalist cannot understand it; and that 
at all events it is more decent to credit the Supreme 
Court of the United States with common sense and 
common honesty than to call it such names as have 
never before, to our knowledge, been applied by 
any respectable journalist to any respectable court. 





All lawyers who have ever dealt with the firm of 
Baker, Voorhis & Company, will regret to hear of 
the death of Peter C. Baker, the head of the firm. 
He was an honorable and courteous gentleman, of 
fine abilities, and had a soul above all meannesses 
of trade. His firm have given to our profession 
some of the most valuable of modern law treatises, 
and their imprint has become a guaranty of merit. 


There is one bill pending before the governor, 
which if correctly reported, should not meet with 
his approval. It provides that the judge, on the 
trial of certain indictment, shall make his charge 
“‘conform to the notes of the stenographer * * * 
without any alteration whatever.” This proceeds 
on the assumed infallibility of the stenographer. 
He must occasionally make mistakes, either from 
failing to hear accurately, or from the failure of his 
hand to answer his mind. It is a very common 
mistake among all writers to omit ‘‘not.” It was 
even omitted from the commandment against adul- 
tery in one version of the Bible. Stenographers are 
apt to err like other mortals. If our judges are not 
to be trusted in the settlement of cases, it is a new 
doctrine. We prefer to have the judges charge the 
jury, and not to leave it to the stenographer. 


It is commonly supposed that men are much 
pluckier litigants than women, but two celebrated 
cases just decided by the United States Supreme 
Court indicate that there must be conceded to be 
exceptions to such arule. The Myra Clark Gaines 
and the Sarah Althea Sharon-Hill-Terry cases show 
that all women are not such timid, shrinking crea- 
tuaes as they are reputed, and that when they get 
their backs up they stay up along time. Our own 
experience leads us to believe that women are 
plucky litigants when they can get lawyers to work 
for them for nothing, or for such smiles as they 
may dole out. As to the two cases in question, we 
are glad that the Gaines heirs have succeeded, and 
that the Terry woman has come to the end of her 
rope. A more shameless and less plausible case 
than hers has rarely gained even a temporary foot- 
ing in a court. 





NOTES OF CASES. 





ie Chope v. City of Eureka, California Supreme 
Court, April 18, 1889, it was held that a mu- 
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nicipal corporation is not liable, in the absence of 


statutory provision, for personal injuries to one who 
fell into a sewer which was in process of construc- 
tion, and was negligently left insufficiently guarded 
by the officers of the corporation. McFarland, J., 
said: ‘‘ Without noticing any of the other points 
made by appellant, it is sufficient to say that it has 
long been the settled law of this State that a mu- 
nicipal corporation is not liable for personal injuries 
to individuals, such as that claimed to have been sus- 
tained by plaintiff, where there is no statutory pro- 
vision declaring such liability. There is no doubt 
some conflict of decisions on the questions in other 
States, although it is to be observed that in the 
New England and some other States there are statu- 
tory declarations of the liability. But in California 
the doctrine above stated has been clearly and con- 
tinuously adopted, and if any change in the law is 
desirable, that change must be made by the Legis- 
lature. And so far at least the Legislature has 
shown no disposition to make the change. Winbig- 
ler v. City of Los Angeles, 45 Cal. 86; Tranter v. City 
of Sacramento, 61 id. 275; Barnett v. Contra Costa 
Co., 67 id. 77; Crowell v. Sonoma Co., 25 id. 315; 
Huffman v. San Joaquin Co., 21 id. 480.” Sharpstein, 
Paterson and Thornton, JJ., concurred. Works, 
J., dissenting, said: ‘‘To deny all remedy as against 
a city, under such circumstances, is in many cases 
a practical denial of justice. It may be that some 
of the cases cited in the prevailing opinion are 
broad enough to cover this case and justify the 
conclusion reached, but if so they should, in my 
, judgment, be modified. Most of the cases are for 
mere negligence of the corporation to keep public 
highways in repair, or perform some other duty de- 
volving upon its officers. * * * But so con- 
strued they cannot, in my judgment, be supported 
either by reason or authority. Mr. Dillon in his 
valuable work on Municipal Corporations states the 
rule thus: ‘Where streets have been rendered un- 
safe by the direct act, order or authority of the 
municipal corporation (not acting through inde- 
pendent contractors, the effect of which will be 
considered presently), no question has been made 
or can reasonably exist as to the liability of the 
corporation for injuries thus produced, where the 
person suffering them is without contributory fault, 
or was using due care. Even in those States in 
which a municipality is not held impledly lable to 
a private action for neglecting to keep its streets in 
repair, it is yet held to be liable if it, or its officers 
under its authority, by positive acts place obstruc- 
tions on the streets, or by such acts otherwise ren- 
der them unsafe, whereby travellers are injured. 
Where the duty to keep its streets in safe condition 
rests upon the corporation, it is liable for injuries 
caused by its neglect or omission to keep the streets 
in repair, as well as for those caused by defects oc- 
casioned by the wrongful acts of others; but as in 
such case the basis of the action is negligence, 
notice to the corporation of the defect which caused 
the injury, or facts from which notice thereof may 
reasonably be inferred, or proof of circumstances 





from which it appears that the defect ought to have 
been known and remedied by it, is essential to lia- 
bility.’ 2 Dill. Mun. Corp. (8d ed.), § 1024. I take 
this to be a correct statement of the law, and one 
that is supported by an overwhelming weight of 
authority. 1 Shearm. & R. Neg., §§ 273, 288, 289, 
291; Galveston v. Posnainsky, 62 Tex. 118; Barnes 
v. District of Columbia, 91 U. S. 541; Ehrgott v. 
New York, 96 N. Y. 264; Nelson v. Canisteo, 100 id. 
89; Thomp. Neg. 735, 786, notes; Maamilian v. 
New York, 62 N. Y. 160; Harper v. City of Milwau- 
kee, 80 Wis. 365, 872; Barton v. City of Syracuse, 36 
N. Y. 54; Hastman v. Meredith, 36 N. H. 284, 294; 
City of Denver v. Rhodes, 9 Colo. 554, 562. Innu- 
merable cases might be cited to the same effect, but 
to do so would unnecessarily extend this opinion.” 
Beatty, C. J., concurred with Works, J. 


In Gilman v. Jones, Alabama Supreme Court, 
April 10, 1889, Somerville, J., made the following 
interesting observations on champerty and main- 
tenance: ‘‘Champerty is a species of maintenance, 
which at common law was an indictable offense. 
Maintenance was an officious intermeddling in a 
lawsuit by a mere stranger without profit. Cham- 
perty involved the element of compensation for such 
unlawful interference by bargain for part of the 
matter in suit, or some profit growing out of it, or 
according to some of the authors, as well also for 
the whole of the thing in dispute. 1 Hawk. P. C. 
462, 463; 3 Am. & Eng. Cyclop. Law, 68, 69; Hol- 
loway v. Lowe, 7 Port. (Ala.) 488; Poe v. Davis, 29 
Ala. 683; Ware v. Russell, 70 id. 174. It would ac- 
complish no good to quote at length the numberless 
definitions of these offenses given in the old books. 
Sir James Stephen, in his Digest of Criminal Law 
(note 8), alludes to the vagueness with which these 
crimes are defined by the ancient common-law 
writers, and discusses the reasons why they have 
long since become obsolete. The ground of their 
origin is found in the familiar principle stated by 
Lord Coke: ‘Nothing,’ he says, ‘in action, entry 
or re-entry, can be granted over; for so, under color 
thereof, pretended titles might be granted to great 
men, whereby right might be trodden down and 
the weak oppressed.’ Co. Litt.114a. It was a part 
of the law of maintenance that no chose in action, 
which included all rights not reduced to possession, 
could be assigned or transferred. This was on the 
ground, as said by Mr. Chitty, that ‘such alienations 
tended to increase maintenance and litigation, and 
afforded means to powerful men to purchase rights 
of action, and thereby enable them to oppress indi- 
gent debtors, whose original creditors would not 
perhaps have sued them.’ Chit. Bills, *6, *7. It is 
common knowledge however that this rule, refusing 
to sanction or give effect to the assignment of 
choses in action, was never adopted by courts of 
equity either in England or in this country, and 
that courts of law, yielding to the growing exac- 
tions of commerce, finally allowed the assignees of 
such rights to maintain suits in the name of their 
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assignors. 2 Story Eq. Jur., § 1050. Such assign- 
ments are now expressly authorized by the statutes 
of this State. Code 1886, §§ 1762, 1763, 2594. 
The peculiar state of society out of which such a 
law grew carried it to the most absurd extremes. 
Men were held indictable for aiding a litigant to 
find a lawyer; for giving friendly advice to a neigh- 
bor as to his legal rights; for lending money to a 
friend to vindicate his known legal rights; for 
offering voluntarily to testify in a pending suit; 
and other like offices of charity and friendship. 
3 Am. & Eng. Cyclop. Law, 71. It is not surpris- 
ing therefore that the law on this subject had 
gradually undergone a great change, which is rec- 
ognized universally by jurists, judges and law- 
writers everywhere. This change has been called 
for by the new conditions of modern society, con- 
sidered in its varied relations, commercial, politi- 
cal and sociological. In many of its phases it has 
been, both in America and England, emphati- 
cally discarded as ‘inapplicable to the present con- 
dition of society, and obsolete.’ Sedgwick v. Stan- 
ton, 14 N. Y. 289, 296; Master v. Miller, 4 T. R. 320; 
Thallhimer v. Brinckerhoff, 3 Cow. 623; Richardson 
v. Rowland, 40 Conn. 565; 2 Whart. Crim. Law 
(8th ed.), § 1854, note. It is accordingly asserted 
on high English authority that no one has been 
punished criminally for the offense of maintenance 
or champerty within the memory of living man. 
3 Steph. Crim. Law, 234. Public opinion in Eng- 
land has advanced so far on this subject that the 
criminal law commissioners many years ago recom- 
mended very earnestly that the offenses of mainte- 
nance and champerty be abolished, observing of them 
that they ‘are relics of an age when courts of jus- 
tice were liable to intimidation by the rich and 
powerful and their dependents.’ Steph. Dig. Crim. 
Law, note 8. There is much reason, it thus seems, 
for the relaxation of the old doctrines pertaining to 
this subject, so that they may be adapted to the 
new order of things in the present highly progres- 
sive and commercial age. Necessity and justice 
have accordingly forced the establishment of rec- 
ognized exceptions to the doctrine of these offenses. 
Among these may be enumerated the following in- 
stances: Relationship by blood or marriage will 
often now justify parties in giving each other 
assistance in lawsuits; and the relation of attorney 
and client; or the extension of charitable aid to 
the poor and oppressed litigant; and especially is 
an interference in a lawsuit excusable when it is by 
one who has, or honestly believes he has, a valuable 
interest in its prosecution. * * * The modern 
and better definitions of ‘champerty’ incorporate 
this idea fully. Mr. Wharton says: ‘Maintenance 
is support given to a litigant in any legal proceed- 
ings in which the person giving the assistance has 
no valuable interest, or in which he assists from 
any improper motive.’ 2 Whart. Crim. Law (8th 
ed.), $ 1854. In 2 Bouv. Law Dict. (14th ed.) 90, it 
is defined to be ‘a malicious, or at least officious in- 
terference in a suit in which the offender has no 
interest, to assist one of the parties to it against the 


other with money or advice to prosecute or defend 
the action, without any authority of law.’ So Mr. 
Addison involves in the definition the idea of agree- 
ing to assist in the prosecution of a lawsuit, ‘in 
which the party making the agreement is in nowise 
interested, and with which he has no just or rea- 
sonable ground for interference.’ 1 Add. Cont., 
§ 256. Ofcourse it is necessarily true that if the of- 
fense in question does not amount to maintenance, 
there can be no champerty in it, because, as we 
have said, champerty is but a species of mainte- 
nance. 2 Co. Inst. 207. In Thallhimer v. Brincker- 
hoff, 3 Cow. 628, a leading and learned case on the 
subject of champerty, it is said ‘that any interest 
whatever in the subject of the suit is sufficient to 
exempt him who gives aid to the suitor from the 
charge of illegal maintenance.’ And referring to 
such interferences it is said: ‘Upon all such cases 
these laws were never intended to operate. They 
were intended to prevent the interference of stran- 
gers having no pretense of right to the subject of 
the suit, and standing in no relation of duty to the 
suitor. They were intended to prevent traffic in 
doubtful claims, and to operate upon buyers of pre- 
tended rights, who had no relation to the suitor or 
the subject, otherwise than as purchasers of the 
profits of litigdtion.’” Citing Ware v. Russell, '70 
Ala. 174; Call v. Calef, 18 Metc. 862; Common- 
wealth v. Dupuy, Brightly N. P. 44; Story Cont., 
§ 579; 2 Pars. Cont. *765; 2 Story Eq. Jur., § 1050. 
‘‘We may safely say that the whole doctrine of 
maintenance has been modified in recent times so as 
to confine it to strangers, who having no valuable 
interest in a suit, pragmatically interfere in it for 
the improper purpose of stirring up litigation and 
strife, and champerty, which is a specie of mainte- 
nance attended with a bargain for a part or the 
whole of the thing in dispute, does not exist in the 
absence of this characteristic of maintenance. If 
the pecuniary interest of a person, even though he 
own no part of the immediate subject-matter of the 
suit, be so connected with it collaterally in any way 
as to be diminished or increased in value by the re- 
sult of such suit, we can perceive no principle of 
public policy that ought to forbid such person from 
taking proper care that such interest shall be prop- 
erly protected in the courts. The forfeiture of a 
charter of a railroad, for example, on the line of 
which the owner of a factory or rolling-mill may 
have his plant, might result in his financial ruin. 
Could it be said, in the light of modern views on 
this subject, that an agreement to aid in preventing 
the forfeiture would be champertous, and as such 
criminal, because the mill-owner held no stock in 
the railroad company, nor was otherwise immedi- 
ately interested in the corporate charter or property? 
Interference in lawsuits, it has been said, to savor 
of maintenance, must have some ‘tendency to per- 
vert the course of justice.’ Stanley v. Jones,7 Bing. 
369. Or else, as said by Blackstone, ‘to pervert 
the remedial process of the law into an engine of 
oppression.’ 4 Bl. Com. 135. Mr. Story asserts 
that one ‘may purchase by assignment the whole 
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interest of another in acontract or security, or other 
property which is in litigation, provided there be 
nothing in the contract which savors of mainte- 
nance; that is, provided he does not undertake to 
pay any costs, or make any advances beyond the 
mere support of the exclusive interest which he has 
so acquired.’ And he puts his conclusion upon the 
ground that a court of equity would without special 
contract compel the assignor to permit his name to 
be used in the suit on the assignee’s giving him in- 
demnity for such costs. ‘Such indemnity and such 
proceedings, under such circumstances,’ he adds, 
‘are not deemed maintenance.’ 
§ 1050. This seems to be the more correct and logi- 
cal view, and better comports with the necessities 
of modern commerce, except as to transactions be- 
tween client and attorney, which by reason of their 
peculiar relation ought perhaps to stand on a differ- 
ent basis from other contracts savoring of a cham- 
pertous character. Ware v. Russell, 70 Ala. 174; 
Elliott v. McClelland, 17 id. 206. Although by the 
great weight of modern authority contingent fees 
of a legitimate character, charged for professional 
services, dependent on the amount of recovery, are 
not deemed within the rules against champerty and 
maintenance. Thallhimer v. Brinckerhoff, 3 Cow. 
623; 15 Am. Dec. 321, note, and cases cited; Stan- 
ton v. Hmbrey, 93 U. S. 548; Blaisdell v. Ahern, 144 
Mass, 893; Walker v. Cuthbert, 10 Ala. 213, 219.” 


oe 


CONSTITUTIONAL LAW—OBLIGATION OF 
. CONTRACTS. 


MAINE SUPREME JUDICIAL COURT, APRIL 15, 1889. 


PHINNEY V. PHINNEY. 


Chapter 129, Laws of Maine of 1887, provides that where a 
debtor has mortgagea land to secure the performance of 
a collateral agreement other than to pay money, and pro- 
ceedings to foreclose have been commenced, and the time 
of redemption has not expired, a creditor having attached 
the mortgagor’s interest, may file a bill to ascertain if the 
conditions of the mortgage have been broken, and if such 
be the fact, a decree may be entered enabling the cred- 
itor, by fulfilling such requirements as the court may im- 
pose, to hold the property for the satisfaction of his 
claim, and that pending such proceedings the right of re- 
demption shall not expire by any attempted foreclosure 
of the mortgage. The lawsin force theretofore defined the 
mode of foreclosure of mortgages, and the time within 
which the mortgagor may redeem. Held void as to mort- 
gages executed before it was enacted, as impairing the ob- 
ligations of contracts. 


N equity. Report from Supreme Judicial Court, 
Penobscot county. Bill in equity by Mary F. 
Phinney against Sarah E. Phinney and Nancy Parsons, 
under chapter 129 of Laws of 1887, to obtain possession 
of property mortgaged by Sarah EK. Phinney to Nancy 
Parsons. The bill alleged that Mary F. Phinney ob- 
tained a judgment on November 25, 1885, for $377 
against Sarah EK. Phinney, which judgment is still un- 
reversed, notannulled, and in no part satisfied, and 
that said Sarah E. Phinney is at the date hereof debtor 
to her in the amount of said judgment for said dam- 
age and costs of suit, with legal interest thereon from 
the said date of said rendition of judgment; that said 
Nancy Parsons and one Sally Parsons, by their deed 
of quit-claim, dated August 5, 1875, conveyed to said 
Sarah E. Phinney all their interest in certain real es- 


2 Story Eq. Jur., 


tate; that said Sarah EK. Phinney mortgaged said real 
estate to said Nancy and Sally Parsons to secure the 
performance of the agreement of said Sarah EK. Phin- 
ney to maintain the said Sally and Nancy during their 
lives, and the survivor during her life, in a comfort- 
able manner, according to their station in life, both in 
sickness and in health, and shall pay their funeral 
charges, the same being a collateral agreement or un- 
dertaking other than the payment of money; that said 
Sally Parsons is dead, and said Nancy Parsons, as the 
survivor of said mortgagees, has commenced proceed- 
ings to foreclose said mortgage for alleged breach of 
the conditions thereof on July 28, 1884; that the time 
of redemption of said mortgage has not expired; that 
your complainant has the claim aforesaid, the judg- 
ment hereinbefore described, against the said Sarah 
K. Phinney, said mortgagor; that your complainant, 
by and upon acertain writ dated July 18, 1887, return- 
able to the Supreme Judicial Court next to be holden 
at said Bangor witbin and for said county of Pe- 
nobscot, on the first Tuesday of October, A. D. 1887, 
wherein said Sarah E. Phinney was summoned to an- 
swer unto your complainant in a plea of debt, setting 
forth in the declaration therein the above-described 
judgment, did attach said mortgagor’s interest in said 
estate on said claim to the amount of $800, July 18, 
1887, and did on said July 18, cause said attachment to 
be duly recorded in the registry of deeds for said 
county of Penobscot; that Nancy Parsons is the owner 
of such mortgage, and resides at Plymouth, in said 
county of Penobscot; that the aforesaid mortgaged 
property is situated in Plymouth, in said county of Pe- 
nobscot; that said agreement has to be performed in 
the said county of Penobscot. Your complainant prays 
as follows: (1) That said court may examine into the 
facts and ascertain whether there has been any breach 
of the conditions of said mortgage, and if such is found 
to be the fact, to assess the damages arising therefrom 
and to make such orders and decrees in the premises 
as will secure the rights of said mortgagee, so far as 
the same can be reasonably accomplished, and enable 
your complainant, by fulfilling such requirements as 
the court may impose, to hold said property, or such 
right or interest as may remain therein by virtue of 
such attachment for the satisfaction of her claim; (2) 
that said mortgagee may be decreed to have possession 
of such property for such time as the court deems just 
and equitable; (3) that pending these proceedings the 
right of redemption shall not expire by any attempted 
foreclosure of such mortgage; (4) that for the pur- 
poses aforesaid all necessary or proper accounts may 
be taken, inquiries made and decision given; (5) that 
the complainant may have such further or other relief 
as the nature of the case may require; (6) that said re- 
spondents may upon oath make full, true and perfect 
answer to al) and singular the matters hereinbefore 
stated as fully and particularly as if the same were 
hereinafter repeated, and they were distinctly interro- 
gated in relation thereto. 

Defendants filed a demurrer, as follows: ‘‘The de- 
murrer of Nancy Parsons and Sarah EK. Phinney, who 
say the plaintiff is not entitled tothe relief prayed for 
because she has, as is shown by her bill, a plain and 
adequate remedy at law; because the plaintiff shows 
by her said bill that she recovered judgment against 
the defendant Sarah E. Phinney, on the first Tuesday 
of October, A.D. 1885, and does not show nor allege that 
she sued out execution on said judgment, nor that she 
has attempted in any manner to enforce said judgment 
against the goods and estate of said Sarah, nor that 
said Sarah has not sufficient goods and estate to sat- 
isfy said judgment that may be reached by ordinary 
process of law, without recourse to the intervention of 
this court sitting in equity; because the plaintiff does 
not show in her said bill that she has exhausted her 
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remedies at law; because the plaintiff has not by her 
said bill shown such a case as entitles her to any such 
relief as is thereby prayed, or any other relief whatso- 
ever against these defendants. 


H. M. Heath, for plaintiff. 
S. S. Hackett, for defendants. 


Foster, J. The object of this billis to enable an at- 
taching creditor of the mortgagor, pending proceed- 
ings for foreclosure, to step in, postpone the time for 
the expiration of the right of redemption, and enable 
him to fulfill the requirements devolving on the 
mortgagee, agreeably to chapter 129, Laws of 1887. 
This statute provides that in all cases where a debtor 
has mortgaged real estate to secure the performance of 
a collateral agreement other than the payment of 
money, and proceedings have been commenced to 
foreclose the mortgage, and the time of redemption 
has not expired, acreditor of the mortgagor, having 
attached the mortgagor’s interest, may file a bill in 
equity, and the court is thereupon authorized to ascer- 
tain whether there has been a breach of the conditions 
of the mortgage; and if such is found to be the fact, 
to pass any order or decree, and thereby enable the 
creditor, by fulfilling such requirements as the court 
may impose, to hold the property or such right as may 
be acquired by virtue of such attachment, for the sat- 
isfaction of his claim; and it is therein provided, that 
** pending such proceedings the right of redemption 
shall not expire by any attempted foreclosure of such 
mortgage.”’ 

The mortgage in question was given long prior to 
this enactment, and was to secure performance of an 
agreement of the mortgagor to maintain the mortga- 
gees, and thesurvivor of them, during their natural 
lives, in a comfortable manner, according to their sta- 
tion in life, and at their decease to pay their funeral 
charges. Proceedings for the foreclosure of this mort- 
gage had been commenced, and the time for redemp- 
tion had nearly expired, when this bill was brought. 
The defense interposed by demurrer and pressed upon 
our consideration is that the statute, if retrospective 
and therefore operative upon this mortgage, is uncon- 
stitutional, and consequently void so far as this mort- 
gage is in question; that itis in contravention of that 
provision of the Constitution of the United States 
which prohibits a State from passing any law impair- 
ing the obligations of contracts. That it was intended 
to act retrospectively, and apply to mortgages existing 
at the date of its enactment, as well as to such as 
should thereafter be made, there can be no question. 
The contract under consideration falls within the pro- 
visions of this act, and the question to be determined 
is whether the statute in respect to this contract is 
valid, or whether the Legislature in enacting it tran- 
scended its power. 

The Constitution of the United States (art. 1, § 10) 
declares that no State shall pass any law which “im- 
pairs the obligation of contract.’’ If the act in ques- 
tion, so far as it relates to contracts existing at the date 
of its passage, is within the inhibition of the Constitu- 
tion, it is to that extent inoperative and void. It is 
insisted that this mortgage, having been given long 
prior to the act, must be governed by the law then ex- 
isting, both as to its redemption and foreclosure, and 
that the law in relation to it then in force became a 
part and parcel of the contract, and so annexed to it 
that any extension of the time of foreclosure or re- 
demption would impair the obligation guarantied by 
the Constitution. It is now well settled that contracts 
do not derive their obligation solely from the acts and 
stipulations of the parties, independent of existing 
law. This obligation has vitality, and subsists outside 
of the stipulations expressed by parties in their con- 
tracts. And in accordance with this principle the 


highest courts in this country have in very many cases 
laid down the doctrine that the laws which subsist at 
the time and place of the making of the contract, and 
where it is to be performed, enter into and form apart 
of it, as if they were expressly referred to or incorpo- 
rated in its terms, embracing not only those laws 
which affect its validity, construction and discharge, 
but also those in relation to its enforcement. Von 
Hoffman v. City of Quincy, 4 Wall. 550. *‘ The obliga- 
tion of a contract includes every thing within its ob- 
ligatory scope. Among these elements nothing is more 
important than the means of enforcement. This is 
the breath of its vital existence.’’ Hdwards v. Kear- 
zey, 96 U. S. 600. 

At the time when this contract was made the stat- 
ute law of the State provided specific modes by which 
the mortgagee of real estate might foreclose his mort- 
gage, after breach of the condition on the part of the 
mortgagor, and it specifically defined the time in 
which the mortgagor might redeem the estate after 
commencement of the proceedings under the statute 
to foreclose the equity. ‘hat time, where no express 
agreement for a shorter period had been inserted in 
the contract, was a fixed and definite term of three 
years. At theexpiration of that term, if there had 
been no redemption, the estate would vest in the mort- 
gagee, and he would thereby become invested with an 
indefeasible title. The rights of the mortgagor and 
mortgagee were well and clearly defined, and existed 
by positive law. There was no indefinite equity of re- 
demption, created by courts of equity and enforce- 
able in those courts, as in many of the States (Railroad 
Co. v. Railroad Co., 59 Me. 25, 30), but the right of 
equity and the right of foreclosure were creatures of 
the statute. The rights of the mortgagee were no less 
valuable to him than those of the mortgagor. If ex- 
isting, and secured to him from the nature of the con- 
tract and the laws in force at the time of its execu- 
tion, those rights were as inviolable as were those of 
the mortgagor. 

Does the legislative act upon which this bid is 
founded so affect the rights of the mortgagee that the 
obligation of his contract is impaired, and thus entitle 
him to protection at the hands of the court? While it 
is not intended to disturb the proper application of 
the principle that a State, to a certain extent and 
within proper bounds, may regulate the remedy, yet 
if by subsequent enactment it so changes the nature 
and extent of existing remedies as materially to im- 
pair the rights and interests of a party in a contract, 
this is as much a violation of the compact as if it ab- 
solutely destroyed his right and interests. The con- 
stitutional prohibition secures from attack, not merely 
the contract itself, but all the essential incidents which 
render it valuable, and enable its owners to enforce it. 
Thus it was said in the case of Bank v. Sharp, 6 How. 
301: *‘ One of the tests that a contract has been im- 
paired is that its value has by legislation been dimin- 
ished. It is not by the Constitution to be impaired at 
all. This is nota question of degree or manner or cause, 
but of encroaching in any respect on its obligation— 
dispensing with any part of its force.’* The doctrine 
is also there asserted that if, in professing to alter the 
remedy only, the rights of acontract itself are changed 
or impaired, it comes within the spirit of the consti- 
tutional prohibition; and when the remedy is entirely 
taken away, or clogged ‘‘ by condition of any kind, the 
right of the owner may indeed subsist and be acknow!l- 
edged, but it is impaired.’ ‘‘And the test,as_ be- 
fore suggested,’’ remark the court, ‘‘is not the extent 
of the violation of the contract, but the fact that in 
truth its obligation is lessened, in however small a 
particular, and not merely altering or regulating the 
remedy alone.’’ 

In Lowisiana vy. New Orleans, 102 U. 8. 206, Mr. Jus- 


THE ALBANY LAW JOURNAL. 


431 








tice Field, in the course of the opinion, says: ‘‘The 
obligation of acontract, in the constitutional sense, is 
the means provided by law by which it can be en- 
forced—by which the parties can be obliged to per- 
form it. Whatever legislation lessens the efficacy of 
those means impairs the obligation. If it tend to post- 
pone or retard the enforcement of the contract, the 
obligation of the latter is to that extent weakened.” 
See also Green v. Biddle, 8 Wheat. 84. 

The result arrived at in all the decisions bearing 
upon this question seems to be that the Legislature 
may alter or vary existing remedies, provided that in 
so doing their nature and extent are not so changed as 
materially to impair the rights and interests of parties 
to existing contracts. This rule, while somewhat 
vague and unsatisfactory, is the most certain general 
one of which the nature of the subject admits. The 
difficulty arises in its application to particular cases, 
and distinguishing between what are legitimate 
changes of remedy and those which impair the obliga- 
tion of contract. Every case must be determined, 
in a great degree, by its own circumstances. In a 
leading case upon this point in the United States court 
(Bronson v. Kinzie, 1 How. 311), the distinction be- 
tween legislation affecting the remedy only and that 
which transcends the constitutional limit is carefully 
given. In that case, as in this, the legislation per- 
tained to the extension of time for the redemption of 
mortgages. A mortgage was executed in Illinois, con- 
taining a power of sale under a decree of foreclosure. 
Subsequently an act of the Legislature was passed, giv- 
ing the mortgagor twelve months, and any judgment- 
creditor of the mortgagor fifteen months within which 
to redeem the mortgaged property from a judicial sale, 
and prohibiting its sale for less than two-thirds of its 
appraised value. The court held theact void as applied 
to mortgages executed prior to its passage. It was 
contended in argument in support of the act, as in the 
case now before us, that it affected only the remedy of 
the mortgagee, and did not impair the contract. But 
the court replied that there was no substantial differ- 
ence between a retrospective law declaring a particu- 
lar contract to be abrogated and void and one which 
took away all remedy to enforce it, or incumbered the 
remedy with conditiens that rendered it useless orim- 
practicable to pursue it. The language of Chief Jus- 
tice Taney, who delivered the opinion of the court, in 


‘reference to that statute has an appropriate bearing 


upon the case before us, and therefore we cannot for- 
bear quoting it: ‘‘This brings us to examine the stat- 
utes of Illinois which have given rise to this contro- 
versy. As concerns thelaw of February 19, 1841, it ap- 
pears to the court not to act merely on the remedy, 
but directly upon the contract itself, and to ingraft 
upon it new conditions, injurious and unjust to the 
mortgagee. It declares, that although the mortgaged 
premises should be sold under the decree of the Court 
of Chancery, yet that the equitable estate of the mort- 
gagor shall not be extinguished, but shall continue for 
twelve months after the sale; and it moreover gives a 
new aud like estate, which before had no existence, to 
the judgment-creditor, to continue for fifteen months. 
If such rights may be added to the original contract by 
subsequent legislation, it would be difficult to say at 
what point they must stop. An equitable interest in 
the premises may in like manner be conferred upon 
others; and the right to redeem may be so prolonged 
as to deprive the mortgagee of the benefit of his se- 
curity, by rendering the property unsalable for any 
thing like its value. This law gives to the mortgagor, 
and tothe judgment-creditor, an equitable estate in 
the premises which neither of them would have been 
entitled to under the original contract; and these new 
interests are directly and materially in conflict with 
those which the mortgagee acquired when the mort- 


gage was made. Any such modification of a contract 
by subsequent legislation, against the consent of one 
of the parties, unquestionably impairs its obligations, 
and is prohibited by the Constitution.” This decision 
has since been repeatedly affirmed. 

The case of McCracken v. Hayward, 2 How. 611, 
arose the following year, under the same statute law 
of Illinois, and the same question was involved as in 
Bronson v. Kinzie, supra, except that it arose upon 
the sale of real estate upon execution. The court ar- 
rived at the same conclusion as in the former case. 
The same is true in the case of Gantly’s Lessee v. Ewing, 
3 How. 716, which arose under a similar statute in In- 
diana, and the court there held that the Legislature 
could not, by such a law, impair or defeat the obligation 
under the disguise of regulating the remedy. 

The question was again before the court in Howard 
v. Bugbee, 24 How. 461, upon a statute of Alabama al- 
lowing a judgment-creditor of a mortgagor to redeem 
the land within two years after a sale under a decree 
of foreclosure of the mortgage, and the decision of the 
court, in accordance with the foregoing principles of 
the cases cited, was that the statute was unconstitu- 
tional, as impairing the obligation of the contract of 
mortgages, as to all such mortgages as were in exist- 
ence when the statute was enacted. 

In various forms and numerous cases the principle 
has come before the courts, but the doctrine estab- 
lished by the decisions to which we have referred, has 
been firmly adhered to by the Supreme Court of the 
United States and the courts of last resort in most of 
the States. Additional authorities might be cited in- 
dicating the judicial sentiment and opinion upon this 
question. Malony v. Fortune, 14 Iowa, 417, and Car- 
gill v. Power, 1 Mich. 369, where an extension of time 
for the redemption of a pre-existing mortgage was 
held unconstitutional; Blair v. Williams, 4 Litt. (Ky.) 
34, a law extending the time of areplevin bond beyond 
that in existence when the contract was made, held 
unconstitutional; Gunn v. Barry, 15 Wall. 610, and 
Edwards v. Kearzey, 96 U. S. 595, where it was so held 
in relations to statutes exempting from sale on execu- 
tion any substantial part of the debtor’s property not 
so exempt at the time the debt was contracted; Brine 
v. Insurance Co., id. 627, 637,laws in existence in re- 
gard to real estate, when a contract is made in rela- 
tion thereto, including the contract of mortgage, enter 
into and become apart of such contract. See also Ew 
parte Christy, 3 How. 328; Clark v. Reyburn, 8 Wall. 
3822; Walker v. Whitehead, 16 id. 818; Kring v. Mis- 
sourt, 107 U. S. 233; Memphis v. United States, 97 id. 
293; Seibert v. Lewis, 122 id. 284, 294; Butz v. City of 
Muscatine, 8 Wall. 575; Mobile v. Watson, 116 U. S. 
305; Curran v. State, 15 How. 319. 

In the case last cited it was said by the court that 
‘it by no means follows, because a law affects only the 
remedy, that itdoes notimpair the obligation of the 
contract. The obligation of a contract in the sense in 
which those words are used in the Constitution is that 
duty of performing it which is recognized and enforced 
by the laws; and if the law is so changed that the 
means of legally enforcing this duty are materially 
impaired, the obligation of the contract no longer re- 
mains the same.”’ 

It is however argued in support of the statute before 
us that it violates no constitutional provision, and sey- 
eral decisions are cited in support of the plaintiff's po- 
sition. The principal one is that of Von Baumbach v. 
Bade, 9 Wis. 559, where the court held that a general 
statute permitting defendants in actions to foreclose 
mortgages to have six months to file answers, and re, 
quiring six months’ notice before sale on decree, was 
valid even as to pending actions, although under for- 
mer practice the defendant had but twenty days. The 

ourt notwithstanding admitted the correctness of the 
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doctrine laid down by the Supreme Court in Bronson 
v. Kinzie, McCracken v. Hayward and Curran v. State, 
but said that the case did not come within either of 
those decisions; that the remedy of the mortgagee, as 
it previously existed, wasin all its parts substantially 
continued: and that no new conditions were ingrafted 
upon it. ‘‘A complete and substantial remedy was 
left them,’’ remark the court in conclusion, ‘ accord- 
ing to the course of justice, as it was administered be- 
fore its passage, the only difference being that it was 
less expeditious, but not so’ much so as materially to 
affect or diminish their rights.”’ 

Holloway v. Sherman, 12 Iowa, 282, is also cited. 
This was a case where the statute regulating the fore- 
closure of mortgages by proceedings in equity gave 
the defendant nine months additional in which to file 
an answer. The court admitted that it was unable to 
fix with precision the dividing line between acts 
strictly remedial and those impairing the obligation of 
contracts, and held the law valid, inasmuch as it ‘‘sim- 
ply gave to the defendant an enlarged time for answer- 
ing, leaving the remedy of the plaintiff in all other re- 
spects just as it existed under the previous law.”’ 

Nor does the case of Bank v. Eldridge, 28 Conn. 556, 
to which our attention has also been called, militate 
against the doctrine enunciated in the decisions of the 
United States Supreme Court, before cited. It was a 
case where a second mortgagee had acquired by fore- 
closure the right of redemption after the time allowed 
to redeem had expired under a decree of foreclosure. 
It was simply a question whether sufficient ground 
was shown for opening a decree of the court of equity, 
and whether a court of equity possesses the power of 
reopening a decree of foreclosure and extending the 
time of redemption. The court there say that this 
power is inherent in the court that made the decree is 
too well settled to need citation of authorities. 

It will be noticed that in those decisions the fore- 
closure was under proceedings in equity where the 
Court of Chancery was authorized to decree foreclos- 
ure—a proceeding which has never existed in this 
State. Railroad Co. v. Railroad Co., 59 Me. 31. As 
we have remarked, foreclosure in one of the modes 
provided by law is fixed by positive statute enact- 
ments, and does not depend upon any decree of the 
chancellor. It isnot subject to that degree of flexi- 
bility both as to time and process, which exists in 
those jurisdictions when foreclosure proceedings are 
relegated to courts of equity. The remedies there are 
more elastic than under asystem where the time of 
redemption is known and understood to be for a fixed 
and definite term. So longas we maintain that the rem- 
edy furnished by the laws at the time the contract is 
entered into constitutes a part of the obligation 
(Walker v. Whitehead, 16 Wall. 314) so long must we 
see that it is not materially impaired by any disguise 
of remedial legislation. The doctrine of remedy must 
not affect the doctrine of rights. The latter is superior 
to the former, and guarantied not only by the Federal 
but every State Constitution. While we admit the 
difficulty in some cases, of determining whether the 
change in the remedy has thus materially im- 
paired the rights and interest of the creditor, 
we do not think any such difficulty exists in 
this case. The act in question abrogates a right which 
the defendant had as mortgagee, at the time the mort- 
gage was given, of a fixed and definite period for the 
foreclosure of the mortgagor’s equity. By this act, 
that which was before certain is rendered uncertain. 
It expressly provides that pending proceedings be- 
tween the mortgagor and any of his creditors who may 
have a claim against him, and who may see fit to en- 
force it by attachment and subsequent bill in equity, 
the right of redemption shall not expire by any at- 
tempted foreclose of such mortgage. Litigation upon 


such a claim may be protracted for months, or even 
years. Ifthe claim isa valid one, then an equitable 
interest is conferred upon one other than the mortga- 
gor, with rights against the mortgagee of paying such 
damages asa court of equity may assess, and fulfilling 
requirements which, as in this case, by the terms of the 
mortgage contract devolved upon the mortgagor to 
fulfill personally. Bryant v. Hvrskine, 55 Me. 156; 
Eastman v. Batchelder, 86 N. H. 141, 149; Clinton v. 
Fly, 10 Me. 296. 

The right of redemption and the time for foreclos- 
ure may thus be so prolonged as materially to dimin- 
ish the security of the mortgagee, notwithstanding he 
may be allowed possession of the premises. The rights 
conferred upon the judgment-creditor are directly in 
conflict with the rights of the mortgagee acquired 
when the mortgage was made. “If such rights may 
be added to the original contract by subsequent legis- 
lation,” said the court in Bronson v. Kinzie, supra, “ it 
would be difficult to say at what point they must 
stop.” 

The conclusion to which we have arrived in refer- 
ence to this statute, as applied to pre-existing con- 
tracts, renders any further consideration of the case 
unnecessary. 

Demutrrer sustained. 

Peters, C. J., and Danforth, Libby, Emery and Has- 
kell, JJ., concurred. 


———__4—___. 


TAXATION — OF LEGACIES — NON-RESI- 
DENTS. 





NEW YORK COURT OF APPEALS, APRIL 16, 1889. ° 


IN RE EnstTon’s ESTATE. 


Laws of New York, 1885, chapter 483, section 1, imposes a tax 
on all property ‘‘which shall pass by will * + * from 
any person who may die seized or possessed of the same 
while a resident of the State, or which property shall be 
within this State, or any part of such property, * * * 
transferred by deed, * * * orgift, * * * intended to 
take effect” after the grantor’s death, to any person 
other than certain enumerated relatives. Section 11 pro- 
vides that whenever any foreign executor shall transfer 
any stocks in this State, standing in the name of his tes- 
tator, which shall be liable to such tax, the corporation 
shall become liable for the tax by permitting such trans- 
fer to be made without the tax having been paid. Sec- 
tion 15 gives jurisdiction to hear questions relative to such 
tax to the surrogate of the county in which the real estate 
of the decedent is situate, if the latter is not a resident of 
the State, or to the surrogate of the county in which de- 
cedent resided at the time of his death. Held, that the 
act imposes a tax only on the property of resident dece- 
dents. 


PPEAL from Supreme Court, General Term, Sec- 
ond Department. Special proceeding on behalf 
of the State, prosecuted by the district attorney be- 
fore the surrogate of Kings county, to compel the pay- 
ment of the collateral inheritance and legacy tax on 
certain devises and bequests made by the will of Han- 
nah Enston, deceased. The surrogate ordered payment 
to be made, and on appeal to the Supreme Court that 
order was affirmed, and the executors, Joel W. Sher- 
wood et al., again appeal. 


Josiah T. Mareau, for appellants. 
James W. Ridgway, for respondent. 


ANDREWS, J. Hannah Enston died at Spartens- 
burgh, S. C., on the 26th day of October, 1886. At the 
time of her death she was a resident of Philadelphia, 
in the State of Pennsylvania, and she had never been 
a resident of or domiciled in this State. She left a last 
will and testament, which was admitted to probate in 
the Surrogate’s Court of Kings county. She had an 
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estate amounting to about $1,000,000, which by her will 
she disposed of to her collateral relatives and to 
strangers in blood. One of her executors resided in 
the county of Kings, and the other at Philadelphia, 
and all the legatees but one were non-residents of this 
State. Nearly all her property was invested by her 
agents residing in the city of Brooklyn, and was man- 
aged by them. After making certain deductions, there 
was left, as held by the surrogate, for the purposes of 
taxation under the act (chapter 483, Laws 1885) $843,- 
541.11, consisting of the following property: Real es- 
tate situate in the county of Kings, $125,575; bonds se- 
cured by mortgages upon real estate in the State of 
New York, $471,650; and promissory notes and bonds 
of municipal corporations, and stocks and bonds of 
other and foreign corporations, $246,316.11. Upon this 
property the surrogate made an order directing the 
executors to pay a tax of $42,107.05. From the order 
of the surrogate the executors appealed to the General 
Term, where the order was affirmed, and they then 
appealed to this court. 

It is not questioned that this tax would have been 
proper under the act referred to, if Mrs. Enston had at 
the time of her death been a resident of this State. 
But her executors cluim that, as she was not a resi- 
dent of this State, there is no law imposing or requir- 
ing payment of this tax. For the purpose of de- 
termining whether this tax was properly exacted, we 
must construe section 1 of the act of 1885, as that sec- 
tion is the only one which describes the property to be 
taxed under the act, and it is as follows: ‘‘ Section 1. 
After the passage of this act, all property which shall 
pass by will, or by the intestate laws of this State, 
from any person who may die seized or possessed of 
the same while being a resident of the State, or which 
property shall be within this State, or any part of such 
property, or any interest therein, or income there- 
from, transferred by deed, grant, sale or gift, made or 
intended to take effect in possession or enjoyment after 
the death of the grantor or bargainor to any person or 
persons, or to a body politic or corporate in trust or 
otherwise, or by reason whereof any person, or body 
politic or corporate, shall become beneficially entitled, 
in possession or expectancy, to any property, or to the 
income thereof other than to or for the use of father, 
mother, husband, wife,. children, brother aud _ sister, 
and lineal descendants, born in lawful wedlock, and 
the wife or widow of a son, and the husband of a 
daughter, and the societies, corporations and institu- 
tious now exempted by law from taxation, shall be 
and is subject to a tax of five dollars on every hundred 
dollars of the clear market value of such property, and 
at aud after the same rate for any less umount, to be 
paid to the treasurer of the proper county, and in the 
city and county of New York to the comptroller 
thereof, for the use of the State; and all administra- 
tors, executors and trustees shall be liable for any and 
all such taxes until the same shall have been paid as 
hereinafter directed; provided, that an estate which 
may be valued at a less sum than five hundred dollars 
shall not be subject to said duty or tax.’’ 

The section is singularly involved and obscure in its 
phraseology, and the precise legislative intent is very 
far from being clear. But we must grapple with the 
difficulties which the section presents as well as we 
can, and, by a fair construction of the language used, 
give effect to what we believe to have been the pur- 
pose of the Legislature. The tax imposed by this act 
is not a common burden upon all the property or upon 
all the people within the State. It is not a general, 
but a special, tax, reaching only to special cases, and 
affecting only a special class of persons. The execu- 
tors in this case do not therefore, in any proper sense, 
claim exemption from a general tax or a common bur- 
den. Their claim is that there is no law which im- 





poses such a tax upon the property in their hands as 
executors. If they were seeking to escape from gen- 
eral taxation, or to be exempted from a common bur- 
den imposed upon the people of the State generally, 
then the authorities cited by the learned counsel for 
the people, to the effect that an exemption thus claimed 
must be clearly made out, would be applicable. But 
the executors come into court claiming that the spe- 
cial taxation provided for in the law of 1885 is not ap- 
plicable to them or the property which they represent. 
In such a case they have the right, both in reason and 
in justice, to claim that they shall he clearly brought 
within the terms of the law Lefore they shall be sub- 
jected to its burdens. It is a well-established rule 
that a citizen cannot be subjected to special burdens 
without the clear warrant of the law. Yhe following 
authorities furnish the true rule appficable to such a 
case: Colley Tax’n (2d ed.), 275; United States v. Wig- 
glesworth, 2 Story, 373; Powers v. Barney, 5 Blatche. 
203; Unriited Stutes v. Watts, 1 Bond, 583; Doe v. Snuith, 
8 Bing. 152; Green-v. Howay, 101 Mass. 248. 

The section imposes a tax very plainly upon two 
classes of property by clauses: (1) Upon all property 
which ‘‘ shall pass by will, ov by the intestate laws of 
this State, from any person who may die seized or pos- 
sessed of the same while beinga resident of the State;’’ 
(2) Upon property which shall be within this State 
transferred titer vivos, to take effect at the death of 
the grantor or bargainor. It is claimed on behalf of 
the people that the words ‘‘ or which property shall be 
within this State,’’ were added to the prior lauguaye, 
which included only property left by residents of the 
State, so as to include all property, whether owned at 
death by a resident or non-resident. If that had been 
the result sought by the draughtsman of the act, it 
would have been easy iu simple language to have cov- 
ered all the property within the State which might 
pass by will or intestacy from any person whatever. If 
the construction claimed by the people be the correct 
one, then we havethe peculiar feature that, as to the 
second class provided for in the act (of property trans- 
ferred inter vivos to take effect at death), instead of be- 
ginning with ‘‘all property,’’ as was previously done 
as to the first class, we find the singular language, 
“any part of such property, or any interest therein, 
or income thereof, transferred,” etc. Would any in- 
telligent person have used such language to describe 
all property, or all the property of a certain class? We 
think the most obvious construction is that the first 
class was intended to embrace all property passing by 
wil] or intestacy upon which it was intended to impose 
a tax, and that what immediately follows relates ex- 
clusively to property transferred within the State 
inter vivos, and should be read consecutively, as fol- 
lows: ‘‘ Which property shall be within this State, or 
any part of such property, or any interest therein, or 
income thereof, transferred by deed, grant, sale or 
gift,’ etc. The sentence could more properly have 
been constructed as follows: ‘*‘ Which property, orany 
part of such property, or any interest therein or in- 
come therefrom, shall be within this State transferred 
by deed, grant, sale, gift,” etc. The property meant 
by the words ‘‘ which property ’’ is not entirely cer- 
tain. Its most natural meaning is the same property 
mentioned in the prior part of the section, and that 
had reference only to property owned by a resident of 
the State. Assuch transfers of property inter vivos 
are very rarein the transactions of men, it is probable 
that the purpose of that provision was to defeat an 
evasion of the statute, by persons whose property had 
been made liable to taxation by the previous portion 
of the section, to-wit, residents of the State. It is not 
probable that the draughtsmen had in contemplation 
that a non-resident of the State would come here and 
make a transfer of property inter vivos, to take effect 
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at his death. There would be no occasion for him to 
do it, as the previous portion of the section had im- 
posed no succession tax upon the property which he as 
a non-resident should leave; and yet the broad lan- 
guage used may be so construed as to include transfers 
inter vivos, made by both residents and non-residents, 
and for the purposes of this case it does not matter 
which of those two constructions be given to that por- 
tion of the section. We are therefore of opinion, in 
view of the inapt phraseology used, that there was no 
intention by that section to impose a succession tax 
upon property passing by will or intestacy from a non- 
resident of the State to his collateral relatives. 

The people claim some support for their construc- 
tion of section 1 from section 11, which reads as fol- 
lows: *‘ Whenever any foreign executor or adminis- 
trator shall assign or transfer any stocks or loans in 
this State, standing in the name of a decedent, or in 
trust for a decedent, which shall be liable to the said 
tax, such tax shall be paid to the treasurer or comp- 
troller of the proper county on the transfer thereof; 
otherwise the corporation permitting such transfer 
shall become liable to pay such tax.’’ It must be ob- 
served that that section imposes no tax. Section 1 
does that, and it is upon that section alone that reli- 
ance can be placed for the exaction of this tax. But 
it is proper to look at section 11, so faras it may throw 
light upon sectionl. There may be cases where all 
the executors or administrators are non-residents of 
the State, and therefore not within the jurisdiction of 
our courts; and such executors or administrators may 
assign or transfer stocks or bonds in this State, and 
provision is here made for the collection of the tax in 
such cases. Section 15 is also referred to, and that is 
as follows: ‘*‘ The Surrogate’s Court in the county in 
which the real property is situate of a decedent who 
was not a resident of the State, or in the county of 
which the decedent was a resident at the time of his 
death, shall have jurisdiction to hear and determine 
all questions in relation to the tax arising under the 
provisions of this act.’’ That speaks of the real prop- 
erty of a non-resident decedent situate within this 
State; hence the claim is made that the statute evi- 
dently contemplates that a tax may be imposed upon 
the real estate of a non-resident decedent. This sec- 
tion is very bungling and uncertain. The draughts- 
man evidently had in mind that there might be some 
case in which a non-resident decedent might leave real 
estate in this State which would be subject to taxation 
under the act. This section certainly can have no 
operation, as it imposes no tax, unless section 1 has 
imposed a tax in some case upon the real estate 
within this State of a non-resident decedent. An in- 
ference cannot be drawn from this section that sec- 
tion 1 authorizes the imposition of any tax upon the 
personal property of a non-resident decedent, because 
the section is expressly confined to the real property 
of such a decedent, and unless such a decedent leaves 
real property within this State no jurisdiction is con- 
ferred upon a surrogate to determine the questions in 
relation to the tax arising under the provisions of the 
act. But there might bea case if section 1 be con- 
strued to impose a tax upon all property transferred 
within this State inter vivos, where the real estate of a 
non-resident situate within this State would be liable 
to the tax, and in this way some force and effect could 
be given to section 15. 

There is certainly nothing in this act imposing a suc- 
cession tax upon the stocks, bonds and other choses in 
action left within this State by a non-resident dece- 
dent. Itis a general rule of law that such property 
attends the owner, and has its situs at hisdomicile. It 
is true that that is a fiction of the law, but it is a fic- 
tion which must prevail, unless there is something in 
the policy of the statute or its language which shows a 


different legislative intent. Hoyt v. Commissioners, 
23 N. Y. 224; People v. Smith, 88 id. 576. The corpor- 
ate stocks of the decedent were not, under the general 
laws of this State, taxable here, although the share 
certificates may have been held here by her agents. 
The certificates are in no general sense property. They 
simply represent interests in the corporations, and the 
situs of the property owned by a shareholder in a cor- 
poration is either where the corporation exists or at 
the domicile of the shareholder. It can in no proper 
sense be said to be where the certificates happen to be 
in the hands of an agent in a State where the corpora- 
tion has no existence and the owner no domicile. So 
too the bonds of foreign corporations in the hands of 
the agents of the decedent here were not, in a legal 
sense, property within this State, and they were not 
under the general laws or the policy of the State tax- 
able there. Nor were the mortgages taxable here. On 
the contrary, they were by the general policy of the 
State exempted from taxation here. 1 Rev. Stat., p. 
389, § 5, as amended by chapter 176, Laws 1851, §2; id., 
p. 419, §3; Williams v. Board, 78 N. Y. 561. 

There is nothing in the act of 1885 from which it can 
be inferred that the Legislature meant so far to depart 
from its general system and policy of taxation as to 
impose here a succession tax upon property thus situ- 
ated. It was dealing with taxation upon the property 
of persons domiciled here, and used language suffi- 
cient to impose taxation upon such property, but not 
upon property of non-residents which had no situs in 
this State. 

It cannot be presumed that it was the intention of 
the Legislature to impose taxation upon all the prop- 
erty of any decedent found within this State. Sup- 
pose a foreigner should come here with negotiable se- 
curities in his possession for the purpose of buying 
property here, and soon after should die here; or sup- 
pose a merchant should come here from some other 
State with drafts or negotiable securities in his pos- 
session, and should die here shortly after reaching this 
State. Can it be supposed in either of such cases that 
it was the legislative intent that, before the property 
of the decedent could be taken out of this State to the 
jurisdiction of his domicile, if should be subjected to 
atax to enhance the revenues of the State? Then, 
again, if this act is to be so construed as to reach per- 
sonal estate of non-resident decedents, how is it to be 
administered? There are no means of ascertaining 
here how much of the estate will pass to collateral 
relatives under a will or by intestacy. That can only 
be known after the entire expenses of administration, 
and the debts and liabilities of the deceased, have 
been ascertained and deducted at the place of his 
domicile. Suppose a non-resident dies leaving a mil- 
lion of dollars in this State, and is largely indebted at 
the place of his domicile, what his net estate will be 
after deducting debts and expenses of administration 
can only be ascertained at his domicile, where his es- 
tate must be finally adminisrered and adjusted; and 
there can be no way of adjusting the estate here, as 
there is no machinery in the law here appropriate to 
such a purpose, and thus it would be impracticable to 
administer this statute. Still further, if a succession 
tax is demanded and paid here upon the property ofa 
non-resident decedent, that does not answer a claim 
for a further tax at the place of the decedent’s domi- 
cile; and thus his estate might, and many times would 
be, subjected to a double succession tax. There is in 
the State of Pennsylvania a law for the taxation of col- 
lateral inheritances like that which exists here, and if 
this estate be subjected to this tax in this State it may 
again be subjected toa like tax in that State. All 
these considerations should lead us to hesitate to put 
upon section 1 such a construction as would bring 
within its purview the property of a non-resident de- 
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cedent left in this State at his death. Upon some of 
the questions here discussed the case of Orcwtt’s Ap- 
peal, 97 Penn. St. 179, is an instructive authority. By 
chapter 713 of the Laws of 1887, section 1 of the act of 
1885 was so amended as to subject to its operation the 
property within this State of a non-resident decedent, 
and this amendment furnishes some evidence that 
prior thereto the proper construction of the section, 
according to the understanding of the Legislature, did 
not include within its operation such property. We 
are therefore of opinion that the judgment of the Gen- 
eral Term and the decree of the surrogate should be 
reversed, and the proceedings dismissed, with costs in 
all the courts to the appellants. - 

EARL, PECKHAM and GRAy, JJ., concur. 
C. J., not voting. 

DANFORTH, J. (dissenting). The question we have 
to determine is whether the act of 1885, supra, dis- 
closes an intent that property within this State, but 
belonging at the time of her death to a non-resident, 
shall be taxed under its provisions. I am of the opin- 
ion that such is its manifest purpose. The language 
of the first section takes in all property within the 
State which may be the subject of transmission by 
will, or, in case of intestacy, by statute, or of aliena- 
tion by deed, grant, sale or gift, made or intended to 
take effect in possession or enjoyment after the death 
of the grantor. The property subjected to taxation is 
the property within the State. The words used make 
it immaterial whether that property belonged to a resi- 
dent or a non-resident, so that its owner makes a tes- 
tamentary disposition of it, or a disposition of that 
nature in whatever form it may be. This construc- 
tion is most in harmony with the subject of the stat- 
ute, and with the general policy of the State in refer- 
ence to taxation. In the construction of such statutes 
exemption is not favored (People v. Commissioners, 76 
N. Y. 64; People v. Davenport, 91 id. 575), and, what- 
ever grammatical difficulties may stand in the way, 
the intent of the Legislature, if let out by its language, 
should be made effective. It may be, as the appellant 
claims, that no satisfactory conclusion can be reached 
by following the exact punctuation and philology of 
the separate clauses of the statute, but the language is 
not incapable of a reasonable meaning, and it is 
enough if its general scope and tenor furnishes suffi- 
cient light for a sensible interpretation not at variance 
with the words in which the design of the Legislature 
has been clothed. Such is the case before us. It is 
conceded by the learned counsel for the appellant that 
the confusion, thought to be apparent in the words of 
this act, is cured by the amendatory act of 1887, chap- 
ter 713. The corresponding provisions, as contained 
‘in that statute, are: ‘‘After the passage of this act all 
property which shall pass by will or by the intestate 
laws of this State from any person who may die seised 
or possessed of the same, while aresident of this State, 
or, if such decedent was not a resident of this State at the 
time of death, which property, or any part thereof, shall 
be within this State.” The amendatory words are 
those in italics. They supply by explicit designation 
what was implied in the former act, and facilitate the 
interpretation of the other clauses, but they are never- 
theless superfluous. They are neither wider than the 
former words, nor do they make the statute more com- 
prehensive than it was originally, nor require a differ- 
ent meauing to be given to it. Under either statute 
the clear intention was to bring in for taxation all 
property, real and personal, without regard to resi- 
dence, which was within the jurisdiction of the courts 
of this State, and to be administered under its laws 
for the beneficiaries named iu the act, subject only to 
the exceptions named in the act itself; and no reason 
can be gathered from the first section for any other 
limitation. Subsequent sections sustain the view I 
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have presented. Section 11 regulates the conduct of 
foreign executors or administrators in reference to 
certain property of the decedent, and section 15 pro- 
vides for priority of jurisdiction in case ‘‘of a dece- 
dent who was not a resident of the State,’’ as well as 
over the estate of a decedent who at the time of his 
death was a resident. 

Nor do I conceive there is any reasonable doubt as 
to the property upon which the tax should be levied. 
The appellant’s contention is that, as to the personal 
securities, the residuum, after the payment of debts 
and other charges, should alone be assessed, and that 
the court of the decedent’s domicile is the only one 
that can properly determine how much of them will 
go to the collateral beneficiaries. The power of the 
Legislature to tax the succession of non-residents to 
property in this State is unquestioned. The property 
chargeable with the tax is defined with such clearness 
as.to deprive the appellant’s contention of all force. 
In the first place it is all property which shall pass. 
Section 1. (2) Its value in certain cases is to be ap- 
praised, immediately after the death of the decedent, 
at what was the fair market value thereof at the time 
of his death. (3) All taxes imposed by the act are 
made due and payable at the death of the decedent 
(section 4), and the executors are given power to sell, 
not, it will be observed, the property actually subject 
to distribution to the beneficiaries, but ‘‘so much of 
the property of the decedent as will enable them to 
pay said tax’’ (section 7), and by section 8 they are re- 
quired, within thirty days, to pay over the tax re- 
tained by them, to the comptroller of the city, or 
treasurer of the proper county, as the case may be. 
Other sections provide for the appraisal of the prop- 
erty of persons whose estates are subject to the pay- 
ment of the tax, others to secure its payment, and so 
framed as to prevent injustice to the persons inter- 
ested in the property. But the primary object of the 
law is the imposition of the tax, and its prompt col- 
lection. Tothat end the executor is empowered to 
raise money by sale, and in case of stocks or bonds 
standing inthe name of a decedent, or in trust for a 
decedent, where the foreign executor assigns or trans- 
fers them, the tax must be paid on the transfer; or if 
he fails to do so, the corporation itself must pay the 
tax. The last provision as to payment by a corpora- 
tion could, of course, only be enforced against a do- 
mestic corporation, or one doing business within this 
State. There is no danger, therefore, that any suchse- 
curities can be effectually assigned or transferred by 
the executor until the statute is complied with, or that 
the payment of the tax may be so evaded. The con- 
dition of his assignee would be no better than his own. 
If erroneously paid (section 10), or if debts are proven 
against the estate of a decedent after the payment of 
legacies or distribution of property from which the tax 
has been deducted, or upon which it has been paid, a 
just proportion of the tax is to be repaid. But the 
taxes are first and at all events to be paid or secured, 
and this is to be done if necessary from the very prop- 
erty of which the decedent was in her life-time seized. 
The authorities cited from other States would seem 
from their language to stand upon a different statute. 
They cannot in any case affect the construction of our 
own. The order appealed from applies only to real 
property and personal securities which at the time of 
the death of the decedent were within this State. It 
conforms to the statute now before us and should be 
affirmed. 

FIncH, J., concurs. 


—— aaa 


NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL—COMPENSATION OF ATTORNEYS—SATISFAC- 
TION OF JUDGMENT.—Where a plaintiff, by bis attor- 
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ney, recovers judgment, which the defendant satisfies, 
and both parties thereafter refuse to pay the attorney 
his costs in the action, a motion by the attorney to set 
aside ‘‘ the satisfaction of the judgment to the extent 
of the costs and disbursements ” is in the discretion of 
the trial court, aud an appeal from its denial thereof 
will be dismissed March 26, 1889. Howitt v. Mervill. 
Opinion by Danforth, J. 


CORPORATIONS—AMENDMENT OF CHARTER.—(1) Un- 
der constitutional and statutory provisions reserving 
the right to alter, suspend or repeal corporate charters, 
an act (Laws N. Y. 1873, chap. 647) is valid which re- 
quires a street railroad company to pay annually into 
the city treasury 1 per cent of its gross earnings in lieu 
of a fee of $50 for each car used by it, as required by 
its charter. The subsequent act must be deemed an 
amendment of the charter in that respect. 2 Mor. 
Priv. Corp., § 1093 et seq.; Tomlinson v. Jessup, 15 
Wall. 454; Miller v. State, id. 478; Farrington v. Ten- 
nessee, 95 U. 8S. 679; Sinking Fund Cases, 99 id. 700; 
Railway Co. v. Philadelphia, 101 id. 528; Close v. Cem- 
etery, 107 id. 466; Water Works v. Schottler, 110 id. 
347; Parker v. Railroad Co., 109 Mass. 506; Mayor v. 
Railroad Co., id. 118; People v. Hills, 46 Barb. 340; 
Plank-Road Co. vy. Thatcher, 11 N. Y. 102; Railroad 
Co. 'v. Dudley, 14 id. 3386; J 7e Bank, 21 id. 9; Rail- 
road Co. v. Brownell, 24 id. 345; Railroad Co. v. Maine, 
96 U. S.499. (2) The obligation imposed upon the com- 
pany to pay the one per cent of its gross earnings being 
a charter obligation, and the consideration for the 
franchise conferred upon it, a subsequent lessee of the 
road is bound to discharge the obligation by paying 
the percentage, though the leaseis silent in regard to 
it, and though there is no statutory provision for such 
liability. Charter rights cannot be acquired by acts in 
pais without the assumption at the same time of the 
charter duties. April 16, 1889. Mayor, etc., of the 
City of New York v. Twenty-Third St. Ry. Co. Opin- 
ion by Earl, J. 


JOSTS—ON APPEAL.— Where appellant withdraws by 
leave of court an appeal taken under mistake of law, 
he will be compelled to pay only the disbursements of 
respondent, when he has already paid him §$200 for 
printed cases which would have been useless to re- 
spondent but for the mistaken appeal. March 29, 1889. 
Molson’s Bank v. Boardman. Opinion per Curian. 


COVENANTS—INCUMBRANCES.— Where prior to acon- 
veyance of acertain lot, certain street improvements 
are undertaken, but the apportionment of the benefits 
and the assessment therefor is not made until after 
the couveyauce, no breach ofa covenant in the deed of 
conveyance against liens or incumbrances is shown be- 
cause such lot is assessed fur a portion of the expense 
of theimprovements. Lathers v. Keogh, 109 N. Y. 583. 
April 16, 1889. Harper v. Dowdney. Opinion by Dan- 
forth, J. 


KJECTMENT — INTRUDERS — MUNICIPAL CORPORA- 
TIONS.—(1) The city of New York took possession of 
land under condemnation proceedings for the pur- 
poses of a market, paid theawards to the owners, re- 
moved all dwelling-houses then on the land, inclosed it 
and erected various buildings on it. This possession 
continued for more than twenty years, when the build- 
ings were removed and the land converted by the city 
into a park. Several years later the land was sold in 
lots by the commissioners of the sinking fund. Some 
of the purchasers took title and improved their lots, 
while others refused to take title, and litigation fol- 
lowed. During the ensuing five or six years the lots 
refused were neglected, and defendants took posses- 
sion of them. Held, that the city had such title by 
virtue of its possession as would sustain ejectment 
against a mere intruder. (2) During and after the 
litigation with the purchasers who refused to take title 


the inclosure of the lots in question fell into decay. They 
were open to the public, and no use was then made of 
them by the city, though they were listed with the 
city property. Defendants in ejectment then took 
possession. Held, that there was no intention on the 
part of the city to abandon the lots. (3) Occupation 
of the land by the city for more than twenty years, 
under a claim of ownership, gave it a complete title 
by adverse possession. Sherman v. Kane, 86 N. Y. 57. 
April 16, 1889. Mayor, etc., of the City of New York v. 
Carleton. Opinion by Earl, J. 


GUARANTY—CONSTRUCTION—COMPETENCY OF WIT- 
NEsS.—(1) W. held certain shares of stock as collateral 
security fora debt owing him by S., and the defend- 
aut executed a contract by which, after reciting such 
fact, he agreed to guaranty W. against any loss that he 
might sustain by reason of the holding and carrying 
of said stock. At the date of the guaranty the stock 
was worth more than the amount of the debt, and: the 
purpose of 8. was to avoid a sale of the stock and until 
a better market could be secured. Held, that the guar- 
anty was against any depreciation of the stock which 
might render it insufficient to pay the debt, and was 
nota guaranty of the collection of the debt, so as to re- 
quire the remedy against S. to be exhausted before 
proceedings could be had against the defendant. (2) 
Action was brought against defendant on such contract 
of guaranty without making 8S. a party, nor was any 
notice given to him by the defendant to defend the 
suit, nor did he undertake the defense of the action. 
Held, that as a judgment in such action would not be 
binding upon 8., he was not interested in the event of 
the action, within the meaning of section 829 of the 
New York Code of Civil Procedure, disqualifying such 
a person from testifying against the executor of a de- 
ceased person. Hobart v. Hobart, 62 N. Y. 80; Near- 
pass v. Gilman, 104 id. 507. April 16,1889. Wallace v. 
Straus. Opinion by Andrews, J. 


MARRIAGE — DOWER— PAYMENT OF MORTGAGE BY 
PURCHASER.—Where a purchaser of the equity of re- 
demption under a mortgage in which the wife of the 
mortgagor joined, isnot bound to pay the mortgage 
debt, but does in fact pay it in aid of his own title and 
estate, whereby the mortgage is discharged, the wife’s 
claim of dower is subject in equity to a just contribu- 
tion; particularly where the technical payment con- 
sists in the substitution of a new mortgage by the pur- 
chaser, intended to operate as and take the place of 
the old one, as toa portion of the tract. Malloney v. 
Horan, 49 N. Y. 118; Swaine v. Perine, 5 Johns. Ch. 
491; Popkin v. Bumstead, 8 Mass. 491; Van Dyue v. 
Thayre, 19 Wend. 171. April 16, 1889. Hverson v. Mc- 
Mullen. Opinion by Finch, J. 


MASTER AND SERVANT — FELLOW-SERVANTS — NON- 
suit.—(1) A railroad company which has provided a 
proper car for loading, and has established a system 
and provided competent servants for the inspection of 
loaded cars before they are taken out, is not liable 
foran injury toa servant employed on its train, caused 
by the improper manner in which the car is loaded, as 
such injury is the result of the negligence of the ser- 
vants whose duty it is to inspect cars, and they are 
fellow-servants of the injured person. (2) In such 
case 1t is immaterial that the car was loaded by ser- 
vants of the owner of the lumber placed upon it, and 
in such a manner as to render an appliance on the car 
useless, where the car as originally provided was in a 
safe and proper condition. (3) In an action against 
the company for such injury, a motion by de- 
fendant for a nonsuit on the ground that there was no 
evidence of negligence on the part of the company, 
made at the close of plaintiff’s evidence, which showed 
that the car was improperly loaded, sufficiently raises 
the point that the company was not respousible for 
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such loading. (4) An objection that at the time of 
making such motion there was no evidence that de- 
fendant had provided for inspection of loaded cars be- 
fore they were taken away; that therefore the motion 
must be presumed to have been aimed at some other 
point, and that there was no other tenable ground on 
which it could be based—is no answer to a renewal of 
the motion, made after defendant has given evidence 
that it had provided for such inspection. April 16. 
1889. Byrnes v. New York, L. E. & W. R. Co. Opin- 
ion by Peckham, J. Ruger, C. J., and Andrews, J., 
dissenting. 


MUNICIPAL CORPORATIONS—-PUBLIC IMPROVEMENTS 
— CONTRACTS — PERFORMANCE—EVIDENCE— QUESTION 
FOR JURY.—(1) Where the defense in an action by the 
assignee of a contractor against a city for street im- 
provement is that the contractor had failed to com- 
plete the work within the time agreed, whereby the 
defendant had been caused to expend unnecessary 
sums for the compensation of the inspector of the 
work, and there is evidence tending to show that the 
delay resulted from the failure of defendant to fur- 
nish grade lines and levels, and that, though it was not 
bound to do so by the contract, it had undertaken to 
furnish them voluntarily, and caused the contractor 
to believe that it would do so, a verdict allowing only 
part of the inspector’s compensation is supported by 
the evidence. (2) In such an action, the defendant 
having filed a counter-claim for an amount alleged to 
be overpaid on the rock excavation, evidence that the 
earth with which the excavation had been filled had 
been removed in several places, and the amount of 
rock excavated calculated from the data thus obtained, 
and found to be less than that for which the contrac- 
tor had been paid, will warrant the submission of the 
question to the jury as to whether such overpayment 
had been made. (3) There being evidence tending to 

prove that by achangein the plan of the work, not 
provided for by the contract, made by defendant’s en- 
gineers, additional work had been required at greater 
expense, it is error to hold that the plaintiff made no 
case forthe jury on a paragraph of his complaint 
claiming compensation for the extra work. March 26, 
1889. Mulholland v. Mayor, etc.,of New York. Opin- 
ion by Danforth, J. 


NEGOTIABLE INSTRUMENTS— PLEDGE —- PAYMENT — 
NATIONAL BANKS.—(L) Where the holder of bonds pay- 
able to bearer transfers them to stock-brokers to hold 
as margins on his individual stock transactions, and 
the brokers pledge them to a bank in the regular 
course of business, as security for current indebt- 
edness, the bank acquires a valid title to them, and 
the owner cannot recover them except by paying the 
amount for which they are pledged. (2) Certain bonds 
were deposited by brokers with a bank, on the credit 
of which the bank on the same day certified and paid 
the brokers’ checks for a large amount. The brokers 
made cash deposits with the bank on the same day. 
On the morning of that day the brokers were indebted 
to the bank on a running account, which also the 
bonds were pledged to secure, but the securities were 
at all times insufficient to cover the entire indebted- 
ness. Held, that in the absence of any express appli- 
cation of the cash deposits by the parties, the law ap- 
plies them to the earliest items of the account, in 
preference to the indebtedness incurred by payment 
of the certified checks. Truscott v. King,6 N. Y. 147; 
Harding v. Tifft, 75 id. 461; Webb v. Dickinson, 11 
Wend. 62; United States v. Kirkpatrick, 9 Wheat. 720; 
Munger Paym. 102. (3) The promise of a national 
bank to honor a depositor’s checks has no contractual 
connection with the simultaneous act of the bank in 
certifying such checks for the benefit of anticipated 
holders; hence the validity of the debt created by 


paying the checks is not affected by section 5208 of the 
Revised Statutes of the United States, declaring it un- 
lawful for national banks to certify any check unless 
the drawer have theamount thereof on deposit. Bank 
v. Stewart, 107 U. S. 676; Bank v. Matthews, 98 id. 
621; Bank v. Whitney, 103 id. 99; Bank v. Savery, 82 
N. Y.291; Welch v. Sage, 47 id. 148; Murray v. Lard- 
ner, 2 Wall. 110; Machine Co. v. Best, 105 N. Y. 59. 
April 16, 1889. Thompson v. St. Nicholas Nat. Banik. 
Opinion by Ruger, C. J. 


BILL OF EXCHANGE — CERTIFICATION — EV- 
IDENCE.— (1) A bill of exchange drawn on defend- 
aut bank had been presented to defendant’s pay- 
ing teller, and certified by him, and a memoran- 
dum of the bill and its certification was entered on 
defendant’s register. Shortly afterward the drawer 
notified defendant that the bill was lost, and not 
to pay it, and defendant added to the previous en- 
try on its register the words: ‘Stop pay. See letter.’’ 
Thereafter the bill with the name of the payee changed, 
and for a largely increased amount, but with the orig- 
inal number, was presented to plaintiffs in payment 
for bonds purchased by a stranger; and plaintiffs, be- 
fore accepting it, sent it to defendant to ascertain if 
the certification was good. Held, that an instruction 
that plaintiffs could not recover if defendant’s agent, 
in good faith, told plaintiffs’ messenger that the certifi- 
cation was good, was properly refused, as a recovery 
was warranted if the agent was negligent in failing to 
ascertain and disclose the facts to plaintiffs’ messen- 
ger. Upon the first trial the court instructed the jury 
in effect that if plaintiffs’ messenger asked defendant’s 
paying teller whether the certification was good, and 
the teller answered in the affirmative, the answer of 
itself, as matter of law, rendered the defendant liable. 
For this error it is said, in 105 N. Y. 401, the first judg- 
ment was reversed. In considering this case when it 
was before the Court of Appeals the second time it 
was said: ‘‘It by no means follows however that that 
decision (89 N. Y. 418) established that the defendant 
was absolutely exempt from liability, and could not be 
held responsible even if the defendant, at the time the 
teller said that the certification was good, had notice 
that it had ceased to be good by reason of the subse- 
quent alteration of the draft, or had in its possession 
the means of ascertaining that fact, and the jury should 
find that it was guilty of culpable negligence, under 
the circumstances, in omitting to resort to those means 
of information, and thus misled the plaintiffs to their 
injury.’ 105 N. Y. 402. Again it was said: ‘‘ With- 
out regard to the admissibility of evidence of usage, 
the plaintiff had a right, under the circumstances 
offered to be proved, to go to the jury on the question 
whether the inquiry made of the teller was understood 
by the parties as referring to the validity ofthe certifi- 
cation at the time it was exhibited to the teller, or 
only to the genuineness of the marks of certification, 
and also on the question whether it was culpably neg- 
ligent, under the circumstances, to answer the ques- 
tion without referring to the certification book and 
the book of stop-payments, which referred to the draft 
in question by its number, and would have disclosed 
the fraud.”’ 105 N. Y. 403. The fair import of this 
opinion, interpreted by the judgment rendered, is that 
the plaintiffs could revover if the jury should find 
upon sufficient evidence that the defendant was cul- 
pably negligent, to the injury of the plaintiffs, in not 
referring to its register of certified bills, and the letter 
thereon referred to, and reporting the facts to the 
messenger. (2) In such case it is not competent toask 
a witness, who was not a party to the contract, ‘*‘ What 
do you understand to be the contract of certification 
of a check or draft?” Second Division, March 26, 
1889. Clewsv. Bank of New York Nat. Banking Ass'n. 
Opinion by Follett, C. J. 
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PARTNERSHIP—DISSOLUTIUN—ACCOUNTING.—(1) On 
dissolution of a co-partnership existing under an agree- 
ment, whereby each member contributed equal capi- 
tal, and were to share the profits and losses equally, 
advances made by one partner in excess of the amount 
agreed to be contributed by him must be repaid to him 
out of the partnership property remaining after pay- 
ing partnership debts, before the surplus to be divided 
among the partners, or the loss to be apportioned, can 
be ascertained. Richardson v. Bank, 4 Mylne & C. 165. 
(2) One partner who by the agreement of dissolution 
is empowered to act as liquidating partner, and is given 
exclusive charge of winding up the affairs of the firm, 
is not chargeable with credits theretofore given to an- 
other partner without the knowledge and consent of 
the third, though after notice by such third partner of 
his intention to dissolve, and after an account is taken 
and a balance struck. (3) Interest should be allowed 
on the balance standing to each partner’s credit to the 
date of the dissolution agreement, as that is the time 
of actual dissolution. (4) An action was commenced 
against the firm after the dissolution, for infringe- 
ments of patents in conducting its business, and two 
of the partuers, one of whom was the liquidating part- 
ner, secured a compromise. It appeared that the part- 
nership property had previously been sold by the liqui- 
dating partner to a company of which heand the other 
partner who helped procure the compromise were 
members. The retiring partner knew and approved 
of the sales, though he did not know that his partners 
were interested as purchasers, but ascertained that fact 
before accepting his share of the proceeds. Held, that 
by treating the sales as valid, he ratified them from 
their date; that the action affected the members of’the 
firm in their partnership characters; and that there- 
fore items disbursed by the partners in securing the 
compromise should be allowed them on the account- 
ing, though it is found that the compromise was in 
part secured by a transfer of the stock in trade of the 
old firm, for a certain consideration paid to the two 
partners who secured the compromise, no part of 
which was brought into the accounting. (5) By the 
articles of dissolution, the liquidating partner was 
given power to act for the firm, to collect and dispose 
of assets to the best advantage, to compromise and set- 
tle claims, and to ‘** meet all the obligations and debts 
of the co-partuership.’’ Held, that be had authority 
to compensate another partner for attending to the ac- 
tion against the firm. March 5, 1889. DLeserman v. 
Bernheimer. Opinion by Danforth, J.; Earl and Peck- 
ham, JJ., dissenting on last point. 


SALE—WHAT CONSTITUTES—WHEN TITLE PASSES.— 
(1) By the terms of a contract for the sale of certain 
personal property a part of the purchase-price was to 
be paid in cash, and the balance secured by a mort- 
gage on the property. While the property was being 
delivered, the vendor demanded the cash payment, 
and received a portion of it; and immediately after 
the vendor had performed his part of the contract: he 
went to receive the balance of the cash payment, and 
found that the vendee had absconded. About the 
same time, an attachment being levied upon the prop- 
erty, the vendor asserted to the attaching creditor that 
he had not parted with the possession of the property. 
Held, that it was for the jury to say whether payment 
and delivery were intended to be concurrent, and so 
whether title had passed to the vendee. (2) In such 
case, whereit is found that the title remained in the 
vendor, the vendee does not acquire an interest in the 
property to the extent of the cash payment made by 
him. 1 Benj. Sales (Am. ed.), § 330, and notes; Leven 
v. Smith, 1 Den. 571; Hammett v. Linneman, 48 N. Y. 
399; Smith v. Lynes, 5id. 41; Parker v. Baxter, 86 id. 
586; Russell v. Minor, 22 Wend. 659; Hall v. Stevens, 
40 Hun, 578. Second Division, March 26, 1889. Hm- 


pire State Type Foundry Co. v. Grant. Opinion by 
Parker, J. 


SPECIFIC PERFORMANCE—AGREEMENT TO DISCON- 
TINUE ACTION—LACHES—CONSIDERATION.—(1) Where 
a written contract is entered into to discontinue an 
action in the Marine Court, and to vacate a judgment 
entered therein, in favor of a defendant, and such con- 
tract is lost, there is no adequate remedy at law for a 
violation of such contract, and an action may be main- 
tained for specific performance. (2) It was claimed 
that the agreement related only to a discontinuance of 
an appeal taken by the plaintiff from such judgment; 
but it was proven that inan action afterward begun 
by the defendant in the Supreme Court, and which 
was prosecuted to judgment, the trial judge had ob- 
jected to going on with the case while the action re- 
mained in the Marine Court. Held, that the evidence 
was sufficient to support a decree for the vacation of 
the judgment in the Marine Court. (38) Where theac- 
tion for specific performance was not begun until 
about ten years after the execution of the agreement 
to discontinue, but it appeared that the loss of the 
stipulation was not discovered until about a year be- 
fore the bringing of the action, and the defendant had 
suffered no harm from the delay, the defense of luches 
could not be interposed. Peters v. Delaplaine, 49 N. 
Y. 3862. (4) The fact that the trial judge had refused 
to go on with the action begun by the defendant inthe 
Supreme Court so long as the Marine Court judgment 
remained on record was a sufficient consideration for 
the agreement for a discontinuance of the Marine 
Court action. April16,1889. Deen v. Milne. Opinion 
by Peckham, J. 


STATUTE OF LIMITATIONS—WITNESS.— (1) Section 
395 of the New York Code of Civil Procedure provides 
that in order to take a promissory note out of the op- 
eration of the statute of limitations there must be an 
acknowledgment or promise in writing, signed by the 
party to be charged; but this ‘‘does not alter the ef- 
fect of a payment of principal or interest.’’ Held, that 
an indorsement on the note of part payment by the 
payee, is insufficient where there is no extrinsic proof 
of the time when the indorsement was made, or evi- 
dence of explanatory circumstances. An indorsement 
or memorandum of part payment is held competent 
evidence for the consideration of a jury as showing an 
acknowledgment of debt, and to rebut the presump- 
tion of its payment arising from the lapse of time. But 
in order to render such indorsements admissible it 
must appear that when made there was a pecuniary in- 
terest with which they were at variance. It was there- 
fore held in Roseboom v. Billington, 17 Johns. 181, 
that to make such indorsement admissible it must 
be proven to have been made before the presumption 
of payment attached. Nothing less has been required 
from the day of that decision to the present time, and 
the case is decisive infavor of this appeal. The note 
then in suit was dated on the 9th of January, 1808, 
payable in two years. Anaction was brought upon it 
in 1817, and the statute of limitations was interposed 
as a defense. Uponthe trial the plaintiff offered to 
prove an indorsement on the note in his own hand- 
writing, dated October 18, 1811, acknowledging the re- 
ceipt of $30 in part payment ofthe note. This was ob- 
jected to and excluded. ‘The defendant had a verdict, 
and the plaintiff brought a writ of error. Spencer, 
C. J., states the question to be “‘whether an indorse- 
ment of a payment ona promissory note, in the hand- 
writing of the payee, without any other evidence of 
the fact of payment, ought to have been submitted to 
the jury as proof of the payment, and thereby to take 
the case out of the operation of the statute of limita- 
tions;’’ and after a discussion of the matter upon 
principle and authority, says: ‘‘An indorsement 
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therefore on a bond or note, made by the obligee or 
promisee, without the privity of the debtor, cannot be 
admitted as evidence of payment in favor of the party 
making such indorsement, unless it be shown that it 
was made at a time when its operation would be 
against the interest of the party making it. If such 
proof be given, it would, I think, be good evidence for 
the consideration of the jury.’’ Something more then 
is needed than the indorsement even, to carry the case 
to the jury. It must appear to have been made by a 
creditor, and at a time when he had no motive to give 
a false credit, and atleast before the statute of limita- 
tions can have operated (Read v. Hurd, 7 Wend. 409; 
Hulbert v. Nichol, 20 Hun, 459; Briggs v. Wilson, 5 De 
Gex, M. & G. 12), and even then it is for the jury to 
say whether the payment was in fact made, and they 
may inquire, among other things, whether upon the 
whole the interest of the creditor may not be pro- 
moted, rather than impaired, by giving effect to the in- 
dorsement, and if so, rejectit altogether. (2) Section 
829 prohibits ‘‘a party or person interested in the 
event”’ from testifying in his own behalf or interest 
against an executor concerning a transaction had 
with testator. Held, that in an action on a note by the 
executor of the payee against the administrator of the 
maker, the plaintiff is incompetent to testify, for the 
purpose of taking the note out of the bar of the statute 
of limitatious, as to the length of the time he had held 
the note, and that the credits indorsed on the note 
were made by him during the life-time of the maker. 
(5) The wife of plaintiff, who was the daughter of the 
payee, and entitled to one-third of her estate, was also 
incompetent as a witness. April 16, 1889. Mills v. 
Davis. Opinion by Danforth, J. 





CONTRAOT.—(1) Testator wrote plaintiff: ‘‘I 
have this day received from Mrs. M., on your account, 
$653.72, which, together with the $300 you deposited in 
my hands, * * * are now drawing interest at the 
rate of seven percent. If I can find an opportunity of 
purchasing a mortgage, such as I mentioned to you, 
whereby I can without risk secure a greater profit, I 
shall do so, unless you wish to make any other use of 
the money. Should you desire to use it, please let me 
know.’’ Held, that the relation testator assumed was 
that of a debtor on asimple contract, and not that ofa 
trustee, and that the statute of limitations com- 
menced torun at once. (2) Plaintiff brought an ac- 
tion for an accounting, alleging that defendant’s testa- 
tor had lived in plaintiff's family for about fifteen years; 
that the house was kept up and maintained on a joint 
account, with the agreement between them that tes- 
tator should pay his share of the expenses. No ex- 
press agreement was shown, but it appeared that the 
testator, asingle gentleman, had lived with plaintiff, 
who was a married woman, keeping house for her hus- 
bandand children. During most of the period plain- 
tiff kept noaccount of the expenditures, and volun- 
tarily destroyed most of that she had kept. There 
was no evidence indicating an agreement of a pecu- 
niary nature relating to support, maintenance or lodg- 
ing. Testator lived in the family as one of the family, 
and was much attached to plaintiff and her chil- 
dren. The plaintiff had a limited income, while the 
testator was at all times able to pay, and left his es- 
tate unincumbered. There was no evidence of a 
promise by him to make a will in plaintiff’s favor, 
though it appeared that such a thing was talked about 
by some of the family. Held, that plaintiff could not 
sustain her action. April 16, 1889. Budd v. Walker. 
Opinion by Danforth, J. 


TAXATION—EXEMPTIONS—RELIGIOUS AND EDUCA- 
TIONAL CORPORATIONS—LEGACY TAX.—(1) 1 Revised 
Statutes of New York, chapter 13, title 1, section 1, 
renders all property in the State owned by individuals 


or corporations liable to taxation, subject to the ex- 
emptions in said chapter contained. Section 4, subdi- 
vision 7, specifically exempts the personal property of 
every ‘‘incorporated company’’ not made liable to 
taxation on its capital by title 4 of said chapter. Other 
subdivisions of the section make special and limited 
exemptions of property used for certain religious, 
charitable, educational, public and other like purposes. 
Title 4 relates exclusively to the manner of taxing the 
capital of business or moneyed corporations. Held, 
that in view of the other provisions mentioned refer- 
ring especially to eleemosynary institutions, and of the 
language of subdivision 7 itself, the term ‘ incorpor- 
ated company ” therein used does not apply to an in- 
corporated church or college, neither of which is ex- 
empted under said subdivision. (2) A legacy to a col- 
lege exempted from taxation by its charter granted in 
another State is liable to the tax imposed by Laws of 
New York, 1887, chapter 713, on all bequests to a cor- 
porate body other than a society, etc., exempted by 
law from taxation. March 26, 1889. Catlin v. St. Pawl’s 
P. E. Church. Opinion by Andrews, J. 


WILLS — CONSTRUCTION -— PERPETUITIES — LAPSED 
DEVISES—CONVERSION.—(1) A devise of property to 
executors in trust, with directions to sell the real es- 
tate, and to apply the funds to the use of a charitable 
institution not yet in existence, but which heinstructs 
his executors to procure to be incorporated by a spe- 
cialact.of the Legislature as soon as possible, but at 
least within ten years from testator’s death, is void 
because of the uncertainty whether there would ever 
be any legatee to take, which uncertainty must con- 
tinue for a period not measurable by a life or lives in 
being, during which the ownership of the fund would 
be suspended. The authorities fully and clearly de- 
termine the invalidity of such a limitation. In Bas- 
com v. Albertson, 34 N. Y. 584, the gift was to such 
persons in Vermont as might be appointed by the Su- 
preme Court of that State as trustees of an institution 
to be located at Middlebury for the education of fe- 
males. Beyond a criticism upon the uncertainty of the 
object, the court held that the bequest was void be~ 
cause it was contingent and executory, and involved 
an illegal suspension of the ownership of the fund. To 
a similar effect are Leonard v. Burr, 18 N. Y. 107, in 
which the gift was to the village of Gloversville, when 
it should be incorporated, for a public library; Phelps 
v. Pond, 23 N. Y. 69, where the bequest was for a col- 
lege to be founded in Liberia; Beekman v. Bonsor, 23 
N. Y. 306, in which an effort was made to found a dis- 
pensary; and Rose v. Association, 4 Abb. Dec. 108. 
One vice in all these cases was that by force of the lim- 
itations created the ownership was left ‘‘ swinging in 
abeyance,’ doubtful of its direction and ultimate rest- 
ing place, and this for a period longer or shorter, and 
not measured by lives in being. Where that limit of 
suspension was provided the trust escaped condemna- 
tion, as in Shipman v. Rollins, 98 N. Y. 311, where the 
gift was to vest or fail at the end of the one life of the 
widow; and in Burrill v. Boardman, 43 N. Y. 254, 
where a hospital was to be incorporated, but within 
the two lives of a nephew named and the youngest of 
the executors. (2) The fact that such a corporation 
might be formed under a general law is immaterial, 
when it appears that testator intended the institution 
to be incorporated under a special charter. (3) Asthe 
statutes prohibiting restraints upon the power of 
alienation apply as well to personal as to real prop- 
erty, it is immaterial to the validity of the devise 
whether the power of sale given to the executors ef- 
fects an equitable conversion of the real estate devised 
ornot. Gilman v. McArdle, 99 N. Y. 451. (4) A re- 
siduary clause giving the fund mentioned to certain 
other charitable uses, ‘tin the event that this bequest 
and devise * * * should be adjudged or prove in- 
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valid, or its execution be impossible, either by judicial 
decision or from any other cause,’’ does not suspend 
the vesting of the fund until the invalidity of the de- 
vise is determined by the final judgment of a court, 
but it vests at the instant of testator’s death. (5) Since 
the passage of 2 Revised Statutes of New York, page 
57, section 5, providing that where a testator in ex- 
press terms devises all his rea] estate, or indicates an 
intention to dispose of it all, the will shall be con- 
strued to pass all the property he was entitled to de- 
vise at the time of his death, a lapsed devise of real 
estate becomes part of the residuary estate the same 
as a lapsed legacy, unless the residuary clause con- 
tains language requiring a different construction. 
Among the numerous reasons which have been as- 
signed for the common-law rule, some of which were 
always artificial and unsatisfactory, the principal and 
most sensible one is well stated by Learned, P.J., in 
Hillis v. Hillis, 16 Hun, 76, and by Grover, J., in 
Youngs v. Youngs, 45 N. Y. 254. That reason was 
that the right to dispose of land by will, when regained 
after its loss, came in the form of a right to dispose 
of uses, and since the appointment of uses was a pres- 
ent act, the power to devise was held to apply at the 
date of the will or of the disposing act, and so the re- 
siduary clause would cover neither lapsed devises nor 
after-acquired lands. This reason wholly disappeared 
when our statute made the will speak from the testa- 
tor’s death both as to real and personal property. (6) 
An imperative direction to convert realty into money, 
and pay the proceeds tothe legatees, carries the rents 
and profits of the land from testator’s death. Lent v. 
Howard, 89 N. Y. 169. The subject came under dis- 
cussion in the courts of Massachusetts after an enact- 
ment similar to our own, and resulted in aconclusion 
which put lapsed devises upon a footing identical with 
lapsed legacies. Thayerv. Wellington, 9 Allen, 283; 
Lent v. Howard, 89 N. Y. 169. The judgment should 
be affirmed, with costs to all parties payable out of the 
estate. All concur. April 16, 1889. Cruikshank v. 
Chase. Opinion by Finch, J. 





DEVISE TO WIDOW—CONVERSION—MERGER.— 
(1) Testator bequeathed all his property, both real and 
personal, to his executors, in trust to invest and keep 
invested in government bonds, and to pay the income 
of a small part to his mother for her life, and upon all 
the rest and residue, including that devised to his 
mother, upon her death, to his wife for life, remainder 
over to his surviving children. Held, that the will ef- 
fected aconversion of the property, and put the widow 
to her election as to the provisions made for her. (2) 
The death of a remainderman leaving the widow her 
heir did not operate to merge the trust estate in the 
legal estate acquired by her as heir, as the will created 
a trust which must exist so long as the widow lives. 
April 16, 1889. Asch v. Asch. Opinion by Ruger. 
C.J. 





CONSTRUCTION—EXECUTORS.—(1) Testator, af- 
ter making special bequests, provided as follows: ‘‘I 
hereby give and bequeath tomy sister K. the sum of 
$10,000, to be paid by my executors when it shall be 
convenient for them, without regard to the time fixed 
by law, out of the moneys derived from the sale of the 
V. farm, * * * or otherwise, if it shall seem best 
to them. It is further my will that this legacy shall 
be deemed subservient to all others.’’ He then be- 
queathed the residue of his property to his wife. Held, 
that the legacy to E. was not subservient to the rights 
of the wife, and that when money enough had been 
realized from the V. farm to pay the legacy, after all 
special bequests were paid, it should have been paid; 
and the wife having received the residue of the farm 
and the funds realized from the sale, took them in 
trust for E. (2) The settlement of the executor’s ac- 


loan. 


count, at which settlement the proceeds of the farm 
sales were wholly excluded, against the objections of 
the legatee K., did not determine her right, as such 
right is not one of the facts deemed conclusive by the 
settlement under section 2742 of the New York Code 
of Civil Procedure, which includes items of expendi- 
ture, moneys collected and embraced in the account, 
etc. (3) Interest should be allowed the legatee K. 
from the time when sufficient funds had been realized 
to pay the legacy, and no possible inconvenience could 
result to the estate. (4) An objection in an equitable 
action that if the relief wasto be a personal judgment 
the case should be tried by jury, and a demand that 
‘‘if such question was to be tried it should be tried by 
jury,’’ is unsound, as equity, having gained jurisdic- 
tion, does not lose it, though the relief is by personal 
judgment. April 16, 1889. Van Rensselaer v. Van 
Rensselaer. Opinion by Finch, J. 





CONSTRUCTION—PROBATE.—(1) Where a codi- 
cilto a will provides that all of the will inconsistent 
therewith is revoked, and then proceeds to make a new 
disposition of all testator’s property, making special 
bequests and devises, and leaving all the residue to 
certain persons, the will is entirely revoked, except the 
appointment of executors, which matter was not men- 
tioned in the codicil. (2) Both instruments are prop- 
erly admitted to probate, as the appointment of the 
executors holds good. April 16, 1889. Newcomb v. 
Webster. Opinion by Danforth, J. 


——— CONVERSION—DIRECTION TO SELL.—-Testator 
died without issue, leaving a wife, whom he evidently 
designed to exclude from the division of his property. 
After giving certain legacies, he made his half-broth- 
ers and half-sister, who were aliens, his residuary lega- 
tees, giving them all his property, real and personal, in 
equal shares. He directed his personal estate con- 
verted into money, and, with what cash he already 
had, deposited subject to the order of the Supreme 
Court, to be invested in accordance with the practice 
of said court in cases of property belonging to non- 
residents. He directed that after his debts and lega- 
cies were paid his realty should be sold, and the pro- 
ceeds invested in like manner, as provided with re- 
gard to the proceeds of his personalty, for the benefit 
of his half-brothers and half-sister. Held, that as the 
purposes of his will did not require aconversion of his 
realty to personalty, such result would not necessarily 
flow from the direction to sell, but would be optional 
with the devisees, and that the widow would not be 
entitled to a share of the realty as personalty, npon 
the lapse of any portion of the residuary devise. 
Chamberlain v. Taylor, 105 N. Y.185. March 5, 1889. 
Parker v. Linden. Opinion by Danforth, J. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

BANKS—SAVINGS BANKS—LIABILITY OF DIRECTORS. 
—The president of a savings bank misappropriated 
its funds and overdrew his accounts, and a brother of 
the president, and corporations of which the officers 
and directors were also officers, largely overdrew their 
accounts, and were loaned large sums by the bank 
with little or no security, though such borrowers were 
irresponsible, and another borrower was permitted to 
withdraw his security. The directors, though required 
to meet weekly, met but once, twice, or three times a 
year, and never caused the books to be examined, nor 
called for statements of accounts with other banks. 
The capital of the bank was small, and much of it was 
not paid up, and the paid-up portion was treated as a 
The bank, on suspension, was able to pay but 
ten per cent on the deposits. Meld, that though the 
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directors were ignorant of the affairs of the bank, and 
were not guilty of bad faith, they were guilty of such 
negligence as rendered them liable to the depositors. 
The question involved here does not raise any other 
question than the single inquiry, was there such negli- 
gence on the part of the directors of this bank as to 
make them, or any of them, personally liable for its 
losses? There is no dispute as to what the losses have 
been, and their several amounts; and of the terms or 
periods as to which each director is liable, if at all. 
The appellees insist through their learned counsel that 
while there have been errors of judgment, and unfor- 
tunate loans made, there has been no negligence. The 
liability of directors for losses growing out of their 
mismanagement of the concerns of the bank, and their 
negligence ip the discharge of their duties, has been 
often the subject of judicial investigntion and decis- 
ion. It isa question at this day well understood by 
the profession, and is not controverted to any degree 
by the learned counsel in this case. We find the set- 
tled rule upon this subject well stated ina recent work 
of great practical usefulness. The American and Eng- 
lish Encyclopedia of Law, under the head ‘‘ Banks,” 
speaking of directors, says: ‘‘The directors of a bank 
have the general control and government of its affairs, 
and constitute the corporation. They are bound to 
exercise ordinary skill and diligence, and are liable for 
losses resulting from mismanagement of the affairs and 
business of the bank—citing Society v. Underwood, 9 
’ Bush, 609, which appears to have been criticised in 
Zinn v. Mendel, 9 W. Va. 580-597, and by Mr. Redfield 
in 13 Am. Law Reg. (N. 8.) 218; Dunn v. Kyle, 14 Bush, 
134; Brinckerhoff v. Bostwick, 88 N. Y. 52; Chester v. 
Halliard, 34 N. J. Hq. 341; Spering’s Appeal, 71 Penn. 
St.11. There itis further said: ‘‘But for excusable 
mistakes concerning the law, and for errors of judg- 
ment when acting in good faith, they are not liable”’ 
—citing Spering’s Appeal, supra; Dann v. Kyle, supra; 
Godbold v. Bank, 11 Ala. 191; Hodges v. Screw Co.,1 
R. I. 812. See 2 Am. & Eng. Clyclop. Law, 114, 116. 
Morse, in his work on Banks and Banking, says: ‘If 
bank directors do not manage the affairs and business 
of the bank according to the directions of the charter, 
and in good faith, they will be liable to make good all 
losses which their misconduct may inflict upon either 
stockholders or creditors, or both. Hodges v. Screw 
Co., supra. They may be held to account to an in- 
jured party in a Court of Chancery (Bank v. St. Johns, 
25 Ala. 566), or they, or any one of their number, who 
shared in the wrong-doing, may be sued at law for 
damages. Conant v. Bank, 1 Ohio St. 298. * * * 
They are required simply to show a reasonable ca- 
pacity for the position they accept; to use in it their 
best discretion and industry; to show the scrupulous 
bona fides and conscientiousness in every matter, how- 
ever minute, which is exacted rigorously from all trus- 
tees of the property of others; and to obey accurately 
the requisitions of the charter, or of the general law 
uuder which they are organized.’’ Morse Banks, 183. 
Mistakes as to what is the law serve to excuse cases 
where correct knowledge could be reasonably expected 
only from a professional man, and even in such cases, 
if the directors feel any doubts, they may be guilty of 
neglect if they fail to seek and be guided by compe- 
tent legal advice. But ignorance of any fact in the 
bank’s affairs which it is their duty to know can never 
be set up by them in defense or exculpation for any act 
which the existence of that fact should have prohib- 
ited. Id. 135. The high degree of confidence and re- 
sponsibility resting upon directors of corporations has 
often led the courts to regard them as trustees, and to 
declare the relationship existing between them and 
the stockholders to be that of trustees and cesluis que 
trustent, respectively. If this can be asserted with re- 
gard to the generality of corporations, itis peculiarly 





and exceptionally true with regard to banking corpo- 
rations. The directors of a bank are not trustees for 
the stockholders alone, but they owe an even earlier 
duty to the depositors. The law is, as it ought to be, 
very jealous in exacting the strict and thorough per- 
formance of these duties, and it isin the scrutiny of 
possible breaches of them that the rigid rules which 
govern trustees have been applied. It is not enough 
to exculpate a director that no actual dishonesty can 
be shown; that he cannot be positively proved to have 
been influenced by interested motives. Id., pp. 118, 
114. Mr. Morawetz, in his work on Private Corpora- 
tions, says, as to the degree of care to be exercised (sec- 
tion 552): “Attempts have been made to define the de- 
gree of careand prudence which directors must exercise 
in the performance of their duties. In some of the 
cases it has been said that inasmuch as directors are 
usually not paid for their services they are to be re- 
garded as mandataries—persons who have gratuitously 
undertaken to perform certain duties, and are bound 
to exercise only ordinary care and prudence—and that 
they are liable to the corporation only for what is 
called crassa negligentia, or gross negligence. But all 
this is, at the best, misleading. The plain and obvious 
rule is that directors impliedly undertake to use as 
much diligence and care as the proper performance of 
the duties of their office requires. What constitutesa 
proper performance of the duties of a director is a 
question of fact, which must be determined in each 
case in view of all the circumstances; the character of 
the company, the condition of its business, the usual 
methods of managing such companies, and all other 
relevant facts must be taken into consideration. Itis 
evident that no abstract reasoning can be of service in 
reaching a proper solution.’’ Directors, as trustees of 
a corporation, are bound to manage the affairs of the 
company with the same degree of care and prudence 
which is generally exercised by business men in the 
management of their own affairs. Hun vy. Cary, 82 N. 
Y. 65; Charitable Corporation v. Sutton, 2 Atk. 405; 
Litchfield v. White, 3 Sandf. 545; Hodges v. Screw Co., 
supra. Directors are not merely bound to be honest; 
they must also be diligent and careful in performing 
the duties they have undertaken. They cannot ex- 

cuse imprudence on the ground of their ignorance or 
inexperience, or the honesty of their intentions; and, 
if they commit an error of judgment through mere 
recklessness, or want of ordinary prudence and skill, 
the corporation may hold them responsible for the 
consequences. See the case of Hun v. Cary, 82 N. Y. 
65; Earl, J., saying, in delivering the opinion in that 
case: “One who voluntarily takes the position of di- 
rector, and invites confidence in that relation, under- 
takes like a mandatary, with those whom he repre- 
sents or for whom he acts, that he possesses at least 
ordinary knowledge and skill, and that he will bring 
them to bear in the discharge of his duties. Such is 
the rule applicable to public officers, to professional 
men and to mechanics, and such is the rule which must 
be applicable to every person who undertakes to act 
for another in a situation or employment requiring 
skill and knowledge; and it matters not that the ser- 
vice is to be rendered gratuitously. These defendants 
voluntarily took the position of trustees of the bank. 
They invited depositors to confide to them their sav- 
ings, and tointrust the safe-keeping and management 
of them to their skilland prudence. They undertook, 
not only that they would discharge their duties with 
proper care, but that they would exercise the ordinary 
skill and judgment requisite for the discharge of their 
delicate trust.’’ Directors can never set up as a de- 
fense that they were ignorant of a provision of the 
company’s charter or by-laws. See Spering’s Appeal, 
supra, and the opinion of Chief Justice Greene in 
Hodges v. Screw Co., supra. Wecannot better close 
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the discussion upon this question than by citing the 
case of Bank v. Bossieux, 4 Hughes, 398, much relied 
on by the learned counsel] for the appellant, who says: 
“This question has been the subject of investigation 
and judicial determination by the United States Cir- 
cuit Court for the Kastern District of Virginia. Judge 
Hughes in an elaborate opinion, stating the law with 
great force and clearness, exhibiting a thorough and 
patient examination of all the authorities, held the de- 
feudant directors liable upon this ground: ‘Gross in- 
attention and negligence, allowing fraud or miscon- 
duct on the part of agents, officers or co-directors 
which could have been prevented if they had given or- 
dinary care and attention to their duties.’’’ Indeed, 
this opinion is not only the most thorough examina- 
tion, but the ablest exposition, of the law upon the 
subject the writer has been able to find after examin- 
ing many authorities, and he might well be content to 
rest the law of this case upon the opinion of Judge 
Hughes. In it he reviews the case of Spering’s Appeal, 
and shows that the very principle was declared in that 
case upon which he found the directors of the Dollar 
Savings Bank liable. He declares that ‘‘ negligence 
may be of such a character as to amount to fraud.” 
Citing Jones’ Ex’rs v. Clark, 25 Gratt. 655, and Neal v. 
Clark, 95 U. 8. 707. In that case Judge Hughes says: 
“Tt will abundantly appear from authorities and re- 
ported cases to be cited in the sequel that the manag- 
ing officers of corporations are personally liable for the 
results of gross negligence, or what the jurists call 
crassa negligentia. If by reckless inattention to the 
duties confided to them by their corporation frauds 
and misconduct are perpetrated by officers, agents and 
co-directors, which ordinary care on their part would 
have prevented, then I think it may be said with 
truth that it is now elementary law, to be found inall 
the books, that directors are personally liable for the 
losses resulting. Moreover, all authorities now tend 
to the conclusion that directors of banks and other 
moneyed corporations hold the relation to stockhold- 
ers, depositors and creditors of trustees to cestuis que 
trust, and as such are personally responsible for frauds 
and losses resulting from gross negligence and inat- 
tention to the duties of their trust.” Bank v. Bos- 
sieux, 4 Hughes, 398, and the authorities cited in the 
opinion. Va. Sup. Ct. App., Jan. 24, 1889. Marshall v. 
Farmers & Mechanics’ Sav. Bank. Opinion by Lacy, 
J.« Fauntleroy, J., concurred. Hinton, J., concurred 
in result. Lewis, P., and Richardson, J., dissented. 


—————E———EE 


ALBANY LAW SCHOOL. 


| ipa commencement exercises of the Albany Law 

School were held at Jermain Hall, May 23. Presi- 
dent Harrison EK. Webster, of Union University, pre- 
sided. The addresses by graduates were as follows: 
“The Law of Laws,’’ by Sheridan Paul Wait, of Fort 
Edward, N. Y.; “The United States and Canada,”’ by 
Louis Eugene Young, of St. Stephens, N. B.; ‘‘The Al- 
ternative of Immigration,’ by William Andrew Par- 
shall, of Port Jervis, N. Y.; ‘‘ The Spirit of the Law,” 
valedictory, by William Pierce Landon, of Schenec- 
tady, N. Y. These addresses were all of an unusually 
high order of merit, especially the first, which would 
have done honor toany pulpit. The address to the 
graduates, by Hon. KE. L. Fursman, was delivered in 
an eloquent and inspiring manner, and was an elegant 
piece of writing. The degree of bachelor of laws was 
conferred by President Webster on the following: 
John Y. Andrews, Jordan; Charles F. Bridge, Al- 
bany; Eugene Bryan, Reynolds; Edwin O. Boylen, 
Watkins; George F. Davis, Dixfield, Me.; Thomas F. 
Doherty, Troy; Dexter D. Doran, Jamestown; Corne- 
lius J. Droogan, Albany; Edward M. Fethers, Sharon 





Springs; Daniel Gilday, Cherry Valley; Fdwin D. 
Howe, Albany; Frederick L. Hamilton, Chestertown ; 
William P. Landon, Schenectady; Henry B. Peters, 
Albany; William A. Parshall, Port Jervis; Murray 
EK. Page, Hornellsville; Charles O. Pratt, Cambridge; 
Albert Rathbone, Albany; Jacob E. ©. Scott, Albany ; 
George W. Standen, Syracuse; Fred Stowell, Cape 
Vincent; Lincoln R. Weld, Dixfield, Me.; Sheridan P. 
Wait, Fort Edward; Frank L. White, Presque Isle, 


Me.; Edward ©. Walker, Jr., Batavia; Louis E. 
Young, St. Stephens, N. B. 

——$—$—$—$_4 

OBITUARY. 


PETER CARPENTER BAKER. 


ETER CARPENTER BAKER, the head of the 

firm of Baker, Voorhis & Co., No. 66 Nassau 

street, died May 19th at his home, No. 39 Kast Thirty- 
eighth street, by apoplexy. 

He was born in North Hempstead, N. Y., on March 
22, 1822. Four of his ancestors were in the Revolu- 
tionary army. He was educated at Harlem Academy, 
entered a book store in this city, learned the printer's 
trade, and in 1850 established the firm of Baker & God- 
win, which made a specialty of printing law books, and 
became widely Known. In 1865 he also established the 
law-publishing firm of Baker, Voorhis & Co. Mr. 
Baker was one of the founders of the Metropolitan 
Literary Association, edited the Steam Press, a patri- 
otic periodical, during the war for the Union, and 
originated the plan for the statueof Benjamin Frank- 
lin in Printing-House Square. He early became known 
as a public speaker, delivering orations at Fort Inde- 
pendence, N. Y., on July 4, 1848, at Trenton, N. J., on 
July 4, 1849, and at the old Broadway Tabernacle on 
the anniversary of the battle of Bunker Hill in 1853. 
He has published addresses and monographs, among 
them ‘‘ Kuropean Recollections ’’ (1861), and ‘‘ Frank- 
lin ”’ (1865). 

Mr. Baker was aman of eminent business ability, 
and had been connected during his business career 
with a number of prominent financial institutions. He 
had a fine presence, was genial in his nature, and was 
well known in social eircles. He had taken a promi- 
nent part in the recent centennial festival in aid of the 
Hahnemann Hospital, and was present at it on the last 
evening, May 4, when he complained of not feeling 
well. The next day he was seized with the illness 
which has just ended fatally. 





NEW BOOKS AND NEW EDITIONS. 


PARSONS ON PARTNERSHIP. 


An Exposition of the Principles of Partnership, by James 
Parsons, A. M., of the Philadelphia bar, professor of law, 
etc., etc. Boston: Little, Brown & Co., 1889. 


The title of this work indicates its scope and pur- 
pose—to array the principles, as contradistinguished 
from the manifestations, of the law of partnership. 
The plan therefore appeals to the barrister rather than 
to the mere attorney. We use these old-fashioned 
terms ‘ barrister’? and ‘‘attorney ”’ to distinguish the 
man of science from the man of art, and with no in- 
tention of expressing an opinion that the functions of 
one are superior to the functions of the other. 

The ordinary arrangement of a treatise on partner- 
ship law is the nature of the contract, next the powers 
of partners and then the obligations and liabilities of 
the partnership relation. Some books proceed to dis- 
solution and then to remedies on partnership con- 
tracts, and inter se. Variations of this arrangement 
exist, but to the ordinary practitioner the plan indi- 
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cated is tolerably familiar and helpful. Of course a 
scientific exposition could not be expected to adopt so 
common an arrangement. The philosophy of the sci- 
entific writer will introduce variations from the 
familiar plau, more or less wide, according to his tem- 
perament. Professor Parsons, for instance, gives us a 
chapter on the ‘‘Antecedents” of Partnership (chapter 
2), which turns out to be nothing else than a chapter 
on the nature of the contract, but one in which the 
different species are magnified beyond the genus, con- 
trary to common'rule. 

The introduction to this work from its emphatic de- 
punciation of codification led us to expect some vaga- 
ries. No really great or wise man is at liberty at this 
day to question either the expediency or the wisdom 
of codification in general, without exposing himself to 
the charge of being either unphilosophic or unin- 
structed. The discussion on this point is closed by the 
admission of all jurists and the action of all civilized 
States. But as Professor Parsons denounces the 
whole growth of the common law of partnership and 
pronounces Lindley and Pollock mistaken generally, 
little else could be expected of him,and we class him 
among those lawyers who are dissidents by profession 
and temperament. Professor Parsons obviously pro- 
poses to revise the entire lawof partnership. In other 


words, all experience, the ultimate of his friend the’ 


anti-codifier, is torn to shreds by the professor. No 
wonder codification is with him impracticable, for he 
belongs to that schoo] in which codification means 
only reconstruction, chaos or revolution. But too 
much on the preface of the professor. 

The work itself seems an odd congeries of French, 
Latin and German text, denoting considerable learn- 
ing, but settling nothing. In one thing we pro-codi- 
fiers are more conservative than the professor, and that 
is that at the present time it is premature to attempt 
to unify the laws of various nations into one philoso- 
phic system. Comparative jurisprudence, or jurispru- 

‘dence in abstracto, or jurisprudence in the air, as it is 
called, is a very entertaining subject for sociologists, 
but it is too soon to look for it in practice. Indeed it 
has about as much practical relation to the positive law 
of a given State as the science of chemistry has to the 
blacksmith’s art. The law of partnership at the com- 
mon law is very complete. Even Pollock says it is ripe 
for codification. This being so, philosophising on the 
law of partnership in the light of the jurisprudence of 
Rome and its satellites, Germany and France, adds 
very little to the stock of useful knowledge of the com- 
mon lawyer unless done by the hand of the master. 

Yet Professor Parsons’ book is certainly thoughtful, 
even laborious in character, and its very originality 
will often, no doubt, serve to assist the practical law- 
yer and to turn his attention to the rationale of the 

- existing law. We therefore thank him for his labors, 
although we do not agree with his rationale of the law 
of partnership on many points. Lindley’s exhaustive 
work in our judgment is more learned, much more 
philosophic and technically infinitely more accurate in 
its presentation of every point than the work before 
us. Besides, Lindley’s book is a very useful work to 
the practitioner, whether he belongs to the practical or 
to the philosophical-minded class of lawyers. 


WOERNER ON ADMINISTRATION. 
A Treatise on the American Law of Administration, by J. 


G. Woerner, Judge of the Probate Court of the city of St. 
Louis. Twovolumes. Boston: Little, Brown & Co., 1889. 


This new essay on one of the most important de- 
partments of positive law cannot be unwelcome to the 
legal profession. It is certain that the title to every 
single piece of private property shifts at least once 
every hundred years by reason of the death of the 





owner. This shifting takes place in one of two way8 
—by act of the owner or by operation of law. Either 
method is regulated by positive laws, relating to such 
devolution and to the jurisdiction of the judicial min- 
ister employed by the State to superintend such devo- 
lution. 

The ecclesiastical courts of Mngland have afforded us 
the basis of our laws on this subject, but the exigen- 
cies of our modern trans-Atlantic world have occa- 
sioned wide departures from precedent, while reforms 
of the law have superseded much that was ancient. 
Therefore any American work on this subject is help- 
ful, and if well done, most helpful to the bar. 

Probate Judge Woerner seems to have done his work 
well; the arrangement of his book is lucid and logical; 
the index (that sign-board of the judicial traveller) is 
unusually full and good, and the number of cases cited 
is very large and discriminating. 

It is necessarily the case that in a work of this char- 
acter the peculiar relation of our different States com- 
pels the discussion of many principles and canons 
which collectively are classified as ‘* private interna- 
tional law ’’—one of the most difficult departments of 
the science of jurisprudence. We have examined 
many of the author’s discussions of these problems, 
and they seem good and complete. 

On the whole, the work bids fair from its merits to 
take a permanent place among useful working books 
for practicing lawyers. We have to remark that the 
preface of the book is not so well written as the body 
of the book itself; the concise arrangement of the sen- 
tences in the latter being far superior to the more in. 
voived construction employed in the preface. But this 
fact is unimportant, except in so far as the preface 
raises an adverse impression not justified. 

Messrs Little, Brown & Co., the publishers, have 
made this a model of a perfect working book for busy 
lawyers, the type, paper and spacing being very ad- 


mirable. 
eo 


NOTES. 

MHE Tribune, speaking of the new Protestant cathe- 

dral, and describing one of the submitted plans, 
says: ‘*The pulpit of the cathedral, which is about 400 
feet in length, is placed,’ etc. Weshould think any 
clergyman would find great difficulty in filling that 
pulpit... Perhaps Phillips Brooks might fill it; he says 
he is going abroad *‘ with a large party—McVicker.”’ 


Motley and Brougham received the degree of D. C, 
L. at Oxford at the same time, and in writing to his 
mother Motley says: ‘‘ Nothing could be more absurd 
than old Brougham’s figure, long and gaunt, with 
snow-white hair under the great black porringer, and 
with his wonderful nose wagging lithely from side to 
side as he hitched up his red petticoats and stalked 
through the mud.” ‘‘There certainly never was a 
great statesman and author,’’ hesays elsewhere, ‘‘ who 
so irresistibly suggested the man who does the comic 
business at a small theatre as Brougham. You are 
compelled to laugh when you see him as much as at 
Keeley or Warren. Yet there is absolutely nothing 
comic in his mind. On the contrary, he is always 
earnest, vigorous, impressive, but there is no resisting 
his nose. It is not merely the configuration of that 
wonderful feature which surprises you, but its mo- 
bility. It has the litheness and almost the length of 
the elephant’s proboscis, and I have no doubt he can 
pick up pins or scratch his back with it as easily as he 
could take a pinch of snuff. Heis always twisting it 
about in quite a fabulous manner.—Motley’s Corre- 
spondence. 


We have enjoyed the perusal of Mr. William H. 
Scott’s argument in the records of Homan v. Earle, 53 
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N. Y. 267, in which he struggled manfully to get rid 
of a $15,000 verdict against his client for a breach of 
marriage promise. The defendant was a widower, 
and the plaintiff had been his first wife’s dressmaker. 
We can only permit ourselves a few words here and 
there from an argument of ninety pages. There was 
no proof of any express promise. ‘* Neither the plain- 
tiff nor defendant was deaf or dumb. She had the 
ordinary woman’s tongue, he the usual allowance of 
ears, and vice versa.”’ ‘‘The plaintiff was no chicken. 
According to the best solution attainable of that most 
intricate of all conundrums—the age of an unmarried 
female of adult years—she was at least thirty years old. 
She had sewed about pretty generally, and between the 
stitches which she had taken, had undoubtedly caught 
up considerable knowledge of the ways of this wicked 
world.’’ ‘‘ The plaintiff was perfectly ‘ willin’. Barkis 
himself could not have been more so. And why not? 
To range as mistress through the house in which she 
had served as seamstress—to sit securely in the car- 
riage in which she had been occasionally taken up be- 
tween church and home—to exchange the res anguste 
domi for the more spacious accommodation of Henry 
street—was not this a consummation if not devoutly 
to be wished for, still to be submissively accepted as at 
least a highly proper providential dispensation and 
arrangement?’’ In regard to an alleged intimation by 
defendant that the dead wife had desired plaintiff to 
succeed her—‘‘ that at the same time she made the dis- 
position of the other ‘presents and keepsakes,’ she 
also arranged to leave the husband as a legacy to the 
most intimate friend!’’ But why did he not speak it 
plainly ? — ‘‘Opportunities were not wanting. The 
plaintiff was always ready for the drive or the walk— 
whether the longer walk on the street, or the shorter 
walk to the ‘back room.’ The family were ready to 
retire at the convenient hour of 9P.M. Every thing 
invited to the disclosure which, on the plaintiff's 
theory, should have been trembling on the defendant’s 
lips. Now why wasit not made? Their hearts were 
‘very near.’ Their persons were on at least two occa- 
sions equally near.’’ (Allinnocent, however). ‘‘ What 
he hinted was sufficient to have aroused a storm of curi- 
osity in the mind of a single female, a perfect tempest 
in the minds of three, and yet neither the one alone 
nor the three together seemed to have succeeded in 
getting another word out of the defendant in regard 
to the matter which was to be kept so profound a se- 
cret from all the rest of womankind, but which they 
alone were to know ‘some day.’ * * * We appeal 
to the whole female community whether the inference 
suggested by the plaintiff is to be tolerated fora mo- 
ment.’’ If the defendant meant marriage, what was 
his natural course ?—‘‘ Was it not to clasp her to his 
arms—to name the day—an early day—even at the risk 
of the consequences required by the exacting Mrs. 
Chippins ‘from every one as called herself a lady un- 
der similar circumstances,’ viz., of the plaintiff’s 
‘fainting stone dead!’ But * * * was there 
ever so tame a denouement—so complete an anti-cli- 
max? ‘I love you—you are all the world to me—can 
you return my love?’ ‘Oh, yes!’ Then, oh, heavens? 
Oh, happiness? Odds transports and raptures? Not 
abit of it. But ‘Our hearts are very near!’ Their 
minds as well as their lips must have met.’’ One eve- 
ning he had been reading poetry to her —‘* The Bride- 
groom’s Dove’’—and wanted her to sit on his lap, 
***QOh, no!’ but finally, ‘vowing she would ne’er con- 
sent, consented.’’’ (Hope he was not impaled on any 
of her tools of trade—pins and needles). But finally 
he found another “ Dove” and wanted her to regard 
him ‘‘ as a brother,’’ and ‘‘ dovey’’ showed her claws. 
**It is now for this court to say,’’ exclaimed Mr. Scott 
in conclusion, ‘‘ whether on such testimony and with 
such a defense, a man of high position is to be victim- 


ized in this class of cases. If such is to be the decis- 
ion, it is not going too far to say that the only safe place 
for an unmarried manin this community will be at 
home—protected either by barred doors or by the no- 
tice (small caps), ‘women not admitted on any busi- 
ness whatever.’” Fair question for the jury, said 
Chief Judge Church. ) 


In his brief in Hudson /ron Co. v. Alger, 54 N. Y. 173, 
John H. Reynolds gave the following illustrations of 
the meaning of the word ‘‘ price:’’ ‘* In Proverbs, xxxi, 
it is asked: ‘ Who can find a virtuous woman? for her 
price is above rubies.’ Again, at xvii: ‘A pricein the 
hands of a fool’—the offers of salvation he neglects. 
Again, 1 Cor. vi: ‘The price of redemption is the 
atonement of Jesus Christ.’ And profane poetry gives 
a definition through Pope: 


‘That vice may merit—’tis the price of toil, 
The knave deserves it when he tills the soil.’ ”’ 


Why didn’t he add: ‘‘ Kvery man has his price,” and 
“*Kiternal vigilance is the price of liberty ?”’ 


Judge Charles Mason, in his brief in Chapman v. 
Gates, 54 N. Y. 182, observed: ‘‘ The loose way of keep- 
ing the town records—their removal each year from 
the house of one farmer to another as new men were 
elected to the office—in most cases no receptacle being 
provided by the town in which to keep them, and the 
papers being stuck in different nooks and crannies 
about the house of the official incumbent for the time 
being—and many perhaps overlooked in each yearly 
removal, while the entire population of the town has 
free access to them to appropriate such as each indi- 
vidual may desire—-the wife or daughter of the clerk 
being their custodian—it is respectfully submitted 
that this is not overdrawn, but will be recognized as 
entirely truthful as to the way in which papers are 
kept in most country towns by anv person who has 
had occasion to look up the records of such towns.” 


In his brief in Hatfield v. Sneden, 54 N. Y. 280, Mr. 
C. W. Sandford, on the subject of curtesy, treated 
Lord Mansfield in the following discourteous manner: 
“Tn Buckworth v. Thirkell, 3 Bos. & Pul. 652, Lord Mans- 
field indulged his habitual tendency to legislate. His 
reasoning is not exact or clear. It indicates rather a 
mind overburdened with multifarious but undigested 
learning. Technicalities numberless are thrust in; 
but no calm, unprejudiced mind, imbued with this 
kind of learning, has ever discerned in his lord- 
ship’s remarks any thing rational or meriting ap- 
proval. They scarcely deserve the name of reasoning, 
and the judgment was in manifest opposition to the 
intent.’’ ‘*The common law adopted by our Consti- 
tution is that which existed on the day of Lexington. 
* * * The mischievous seed in question was sown 
subsequent to that day, and in English soil. It ger- 
minated there, and there only has it produced the nox- 
ious little crop of impracticable technicality so greatly 
deplored by all enlightened jurists. Mansfield had au- 
thority there, but he had none here. Its mischief 
never took rootin our State. On its first tender to 
them the New York judges rejected it. We have now 
no need of purgative legislation; and unless this court 
shall bend its knee in servile homage to a foreign dic- 
tum, reluctantly accepted in its own clime, we will 
never need any such legislation. Is this court pre- 
pared to introduce an unathoritative foreign rule 
merely to impose upon our Legislature the duty of ex- 
tirpating it? Wetrust not.’’ But the court bent the 
knee. 


In his brief in Connitt v. Dutch Church, 54 N. Y. 551, 
Judge T. R. Westbrook remarked: ‘‘How great we 
are when we judge of our own capacity!” 
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CURRENT TOPICS. 





HE report of the eleventh annual meeting of the 
Alabama State Bar Association, held at Mont- 
gomery in December last, is now at hand, and con- 
tains much of interest. The spirit of legal reform 
is lively in Alabama, and an interesting discussion 
arose concerning the proposed abolition of separate 
equity courts, Alabama being one of the very few 
States which still keeps two different kinds of jus- 
tice for suitors. Mr. W. R. Houghton said: ‘The 
hardships resulting to litigants and the public gen- 
erally from an adherence to antiquated forms of 
proceedings, and the maintenance in separate tribu- 
nals of law and equity jurisdictions, are familiar 
themes to all of us, and have been the wonder not 
only of laymen but of the profession generally. 
We have all seen the suitor ignominiously driven 
from the temple of justice because it was told him 
that although his cause was just and his defense 
perfect in morals and in law or equity, as the case 
might be, yet having entered by the wrong door he 
must pay costs and re-enter the sacred precincts by 
another door, paying heavy fees at every step of 
his new advance. These customs and precedents, 
though hoary with antiquity, should not be allowed 
to deprive our people of justice when there are bet- 
ter methods suited to the spirit and civilization of 
the age in which we live. We do not use the lum- 
bering stage coach because our forefathers travelled 
in that manner. It is said that more than twenty 
States of the Union have adopted Codes of Civil 
Procedure abreast of the times, and in great States 
like Texas, New York, California and Iowa, they 
have given satisfaction.” As an evidence of how a 
man can walk in the dead past in the midst of the 
living present we append some remarks by Chan- 
cellor John A. Foster: ‘‘It will not be denied that 
there are great defects and imperfections in the ju- 
diciary system of the State, and in the proceedings 
in courts of chancery. In many States these and 
similar defects and imperfections have driven the 
people to abandon all distinction between equity 
and common-law courts, and provide that the same 
courts shall have both equity and common-law ju- 
risdiction. The distinction between them is still 
retained, and the modes of procedure are still di- 
verse. But the same courts administer law and 
equity according to the time-honored and different 
methods. It is enough to say that in most of the 
States in which this combination of law and equity 
jurisdiction in the same court has been long tried, 
it is not considered a success. But there are those 
who would go farther, and in fact some of our 
States have gone so far as to practically abandon all 
distinction between common-law and equity modes 
of procedure, and in the place of them both to sub- 
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stitute a crude statutory method of administering 
the law. The rules of proceeding in both common- 
law and equity courts, which have been the growth 
of ages, if I may not say of thouands of years, are 
thrust aside to make room for the hastily-devised 
scheme of those who may not be able to give the 
proper time to the investigation of so important a 
matter. In 1852 the venerable structure of com- 
mon-law pleading and practice was pulled down in 
Alabama, and the materials were scattered abroad 
never again to be reunited. It is difficult at this 
late day for the student of the law to refrain from 
a tear over the debris. And now comes a distin- 
guished member of this association and lays his sharp 
axe at the root of the old tree of equity.” These 
laments over systems which have been approved 
by forty years’ experience sound much as would 
the yearning of the captain of the ‘‘ City of Paris” 
for the good old days of Noah’s ark. It seems im- 
possible to convince certain old-school lawyers that 
‘*the world do move” in legal matters. Whatever 
may be said against codification, there can be no 
valid reason for keeping up a distinction between 
courts of equity and of law, or between Jegal and 
equitable forms of procedure. But the weeping over 
chancery in Alabama seems to be mainly confined 
to the chancellors, for in the same report the com- 
mittee on jurisprudence and law reform advocate a 
change in procedure at least. They say: ‘‘ Alabama 
will necessarily have many things in common with 
her sister States, but the peculiarities of her terri- 
tory, its topography, her independent system of 
legislation, and her educational and social probity, 
stamp her as unlike her neighbors, and make her in 
a manner a separate Commonwealth. Hence the 
study of our own judicial system, and a careful 
comparison with that of the other States, ought to 
suggest to the legal profession to take a decided 
step in advance of our present condition. The ju- 
risprudence of a civilized, progressive people cannot 
be regarded as a fixed, settled science. It is not as 
the laws of nature, or of the Medes and Persians, 
unchanging and unchangeable.” (We congratulate 
Alabama on her exceptional ‘‘educational and _ so- 
cial probity.”) ‘In all this and during all this 
time there has been a rigid adherence to the dual 
system of law and equity courts, to the great cost, 
inconvenience and loss of parties litigant.” The 
committee on legislation recommend the enactment 
of a very liberal act for the enlargement of married 
women’s rights, but we think they make a mistake 
in proposing that the husband must join in the 
wife’s deed. The Hon. John Randolph Tucker, of 
Virginia, sounded the praises of the common law, 
but his ruling idea is that the common law is chiefly 
admirable because it is easily changeable. It isa 
poor compliment to the common law, as law, that 
it is so readily gotten rid of, but we agree with Mr. 
Tucker that it is its main virture. Now let us have 
done with it altogether —that is, with its princi- 
ple of changeability, and have instead a system of 
certainty, and of notice of changes, and of change 
without detriment to conduct founded upon it. 
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The issue of a treatise by Mr. Joel Prentiss Bishop 
is always a noteworthy event in legal literature. No 
living American author has done so much to system- 
atize several important branches of the law, and 
none has so large an influence on courts and law- 
yers. This is founded not only on his learning and 
indefatigable labor, but on his original, independ- 
ent and fearless treatment of his topics, which al- 
ways seizes the attention and commands respect, 
however much we may at times deprecate its intol- 
erate and egotistic spirit and lack of dignity. Mr. 
Bishop had scarcely given us an admirable work on 
Contracts when he publishes an equally admirable 
one on Torts. He does not however call it ‘‘ Torts; ” 
at least that is not its leading name, but it is chris- 
tened —rather awkwardly, it seems to us —‘‘ Non- 
Contract Law.” This cognomen, the author insists, 
solves a great many difficulties, and causes obscuri- 
ties to vanish. How, he does not make altogether 
plain. Indeed, he himself seems to have a little 
doubt about it, for he is not content to leave his 
book under that simple title, but adds, ‘‘and es- 
pecially as to common affairs not of contract, or the 
every-day rights and torts.” In his preface he 
complains that until now torts have not been treated 
‘Cas a subject, but as a collection of disconnected 
subjects.” But then his ‘‘third book” is entitled 
‘‘Wrongs with Particular Names,” in which they 
are separately treated, and indeed this sort of treat- 
ment marks the whole book. In addition to a 
chapter on ‘‘ Injuries by and to Animals” he has 
one ‘‘Specially of Dogs.” So we cannot see that 
there is any special virtue in Mr. Bishop’s newly- 
discovered name, nor that he pretends to live up to 
it. But as to the merits of the treatment there can- 
not be any difference of opinion. It is so admira- 
ble that one yearns for new and potent adjectives 
to describe it. One can easily believe his assertion 
that he has had the subject in mind and prepara- 
tion for thirty-six years. Otherwise he could not 
have stated the law in six hundred pages. There 
are occasional gleams of humor that specially ap- 
peal to us, such as the following: ‘‘ As some forms 
of philanthropy seek chiefly the good of men, 
others regard dogs as meriting the highest protec- 
tion, and frightened babies tottering in their first 
attempts to walk as the proper food for dogs, Self- 
ishness pets the dog that plays with it and protects 
its accumulated pile; the honest neighbor whom 
the dog annoys, and whose family it keeps in per- 
petual trouble, vainly protests.”” Wedo not mind 
a little ‘‘waking” over the common law in the 
preface, but the closing chapter on ‘‘ Legal Reforms 
and Government,” being a reproduction of his ad- 
dress to the South Carolina Bar Association, seems 
rather superfluous and inappropriate, unless he 
counts codification a tort. In the conclusion of 
his chapter on animals he says: ‘‘To superficial 
sight the law varies with the nature of the thing; 
to the deeper and clearer sight it does not, but the 
changing things illumine and render beautiful the 
unvarying law. This chapter is an attempt to il- 
lustrate this truth. Yet it does not ignore the fact 


that the books contain many passages in which this 
truth is either fully or partially ignored. Those 
passages are not law; because the law cannot be a 
contradiction, and because the doctrine adverse to 
them is established beyond controversy, or even 
cavil.” All of which goes, we suppose, to demon- 
strate the certainty and clearness of the india-rub- 
ber common law, provided it has passed the cruci- 
ble of the ‘‘ jurist writer,” of whom of course Mr. 
Bishop is chief. It is not the law, but the subjects 
of it, that are at fault. It is difficult to detect Mr. 
Bishop in the omission of an important case, but he 
has evidently overlooked Crowhurst v. Amersham 
Burial Board, the famous yew-tree-and-horse case, 
and Oakes v. Spaulding, the equally famous ram 
case. 


The release of the doctors who took Bishop's 
body without authority, and dissected it in defiance 
of law, is contemptible. If they did not know the 
law, as they pretend, they ought at least be pun- 
ished for their impudence. 


sees 


NOTES OF CASES. 





N Golson v. State, Alabama Supreme Court, April 
20, 1889, it was held that under the Code of 
Alabama, section 4031, making it a crime to use 
abusive or obscene language in the presence of a 
female, and sections 4494 and 4498-4500, giving 
both the jury and the court a large discretion as to 
the kind and amount of punishment, it is proper 
to show, in mitigation of punishment, that the 
woman in whose presence such language was used 
was in the habit of using similar language in de- 
fendant’s presence, but not that she had the repu- 
tation of using such language generally. The court 
said: ‘* Both the jury and court have a very large 
discretion as to the kind and amount of punishment 
to be visited upon one who is adjudged guilty of a 
violation of the section quoted. He may be fined 
from one cent to $200, and imprisoned in jail or at 
hard labor from a nominal period in the former, 
and ten days in the latter case, to six months; or 
the punishment may consist solely in the imposition 
of a fine, or solely in a sentence to imprisonment. 
The law gives this wide discretion to the court and 
jury, respectively, under this and many other stat- 
utes, in recognition of the truism that no two crimi- 
nal acts are precisely the same in point of guilt, 
and that each separate offense must, in the nature 
of things, involve some element of aggravation or 
extenuation peculiar to itself. That there may be 
some field afforded for the intelligent exercise of 
this discretion it is not only proper, but necessary, 
that all the circumstances which legitimately shed 
any light on the transaction, and either add to or 
take from the criminality of the act, should be sub- 
mitted to the tribunal charged with the determina- 
tion of the decree in some sort, as well as the fact 
of guilt. Under that part of the statute we are 
considering, whether its purpose be to prevent 
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breaches of the peace, or to shield the sensibilities 
of women, it is manifest that the evil from the 
violation of it, and the culpability of the defendant 
charged with such violation, would be less where 
the language denounced by the statute is used in 
the presence of a female whose sensibilities are 
known to the defendant to have been blunted to 
the point of habitual inoulgence on her own part 
in abuse, insult and obscenity, than if she were pure 
in speech, and always considerate in expression. 
Like considerations would apply where it is shown 
not that the general habit of the woman was to use 
abusive, insulting or obscene language, but that she 
was given to the use of it playfully or otherwise 
in her associations with the defendant; and evi- 
dence of either of these classes should be admitted 
to enable the court and jury to discharge their dis- 
cretionary functions as to the amount of the pun- 
ishment intelligently, and with approximation to 
exact justice. In this case the facts, if they ex- 
isted, of such habitual indulgence, within the 
knowledge of the defendant, and of such indul- 
gence by her in the association between the prose- 
cutrix and the defendant, should have been re- 
ceived in mitigation or extenuation of the offense. 
In the application of this rule courts should be 
careful not to extend it to the reputation of the 
woman. It is intended to apply only to habit — 
the actual fact of the use of the interdicted. lan- 
guage —-and not to the general character of the 
woman in this respect. And such evidence can 
only goin extenuation of the offense, and in miti- 
éation, within the sound discretion of the court and 
jury, of the punishment. It can in no case justify 
the act. The legislative purpose was to make it a 
crime to use the language denounced in the statute 
in the presence of any woman under any circum- 
stances. This purpose is clearly expressed. To 
deny the protection of the act to any female, or un- 
der any state of circumstances, would be to inject 
an exception into the statute which its letter does 
not admit of, and to which its spirit is opposed. 
Guilt must be adjudged upon a concurrence in evi- 
dence of the statutory facts, and upon these facts, 
with others that go in aggravation or extenuation, 
the punishment is to be assessed with reference to 
the degree of the defendant’s culpability, as shown 
by the attendant circumstances.” 


In West v. Ward, Iowa Supreme Court, May 11, 
1889, the defendant went upon the premises of 
plaintiff and negligently left open a fence surround- 
ing a pasture in which a mare belonging to plaintiff 
was kept, and the animal escaped through such 
opening. The country surrounding the pasture was 
filled with barbed-wire fences, which were danger- 
ous to stock running at large, and plaintiff’s mare 
while running at large was injured by becoming 
entangled in a barbed-wire fence. Held, that the 
direction of a verdict for defendant on the ground 
that the negligence of the latter was not the proxi- 
mate cause of the injury was error. The court said: 


‘“We need not determine whether the question of 
the sufficiency of the evidence to show that the 
act of defendant in opening the fence was the 
proximate cause of the injury, and the usual, ordi- 
nary, natural and probable result of the defendant’s 
act was exclusively for the court or for the jury. 
Upon this question see Association v. City and 
County of Dubuque, 30 Iowa, 176; Knapp v. Railway 
Co., 71 id. 41; Handelun v. Railway Co., 72 id. 709; 
Bosch v. Railway Co., 44 id. 402; Scheffer v. Railway 
Co., 105 U. S. 249. If the record before us shows 
that defendant’s act was the proximate cause of the 
injury, and should have been so found, the direc- 
tion of the court requiring a verdict for the defend- 
ant is erroneous. We are therefore to inquire 
whether the evidence shows that the injury to the 
mare was the usual, ordinary, natural and probable 
result of defendant’s act in opening the fence of the 
pasture. The plaintiff's mare was kept in the in- 
closure of the pasture, not only that she might 
graze, but also that she might be protected from 
the dangers to such property resulting from her 
running at large. These dangers are many and ob- 
vious, Among themisthe danger from barbed-wire 
fences, which the evidence tends to show especially 
exists as to horses of her kind running at large. If 
she had been kept in the inclosure of the pasture 
these dangers as to her would not have existed. 
When, through the defendant’s act, she was per- 
mitted to run at large, the dangers commenced and 
ended in the injury. The animal was exposed to 
the danger. of barbed-wire fences as soon as she 
commenced running at large. It is plain that de- 
fendant’s act exposed the mare to the danger, and 
it is equally plain that the injury resulted from the 
act. It is also plain that this injury was the proxi- 
mate result of defendant’s acts, for it immediately 
followed that act as a sequence. It was the usual, 
ordinary, natural and probable result, for the evi- 
dence tends to show it was dangerous to permit 
horses of this kind to run at large. The word 
‘dangerous’ means ‘attended with danger, peril- 
ous, full of risk,’ etc. Where there is danger, 
peril, risk of a particular injury, which actually oc- 
curs, we must surely say that it is the usual, 
ordinary, natural and probable result of the act 
exposing the person or thing injured to the danger 
and peril. In the case before us the mare was not 
exposed to danger of injury before she was permit- 
ted to run at large. Defendant’s acts exposed her 
to danger of the injury. The injury followed with- 
out any intervening act adding to the danger of 
aiding to bring the animal within the exposure 
thereto. Surely defendant's act in breaking the 
fence, and thus permitting the mare to run aé large, 
was the direct and proximate cause of the injury.” 


In Commonwealth v. Marzynski, Massachusetts Su- 
preme Court, May 6, 1887, it was held that one 
keeping open shop to sell tobacco and cigars on 
Sunday is guilty of Sabbath-breaking. The court 
said: ‘‘The act complained of was keeping open 
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the shop, not making the sale, and one question 
arises under the statute of 1887, chapter 391, sec- 
tion 2, which amends the public statutes, chapter 
98, section 2, by adding a provision that nothing in 
this last section shall be held to prohibit certain 
named acts and kinds of business, among which is 
‘the retail sale of drugs and medicines.’ If upon 
the facts of this case, keeping the defendant’s shop 
open to sell cigars was merely keeping it open to 
sell drugs and medicines, the instruction was erro- 
neous; but if, as a matter of law, it was keeping it 
open for a purpose other than that of selling drugs 
and medicines, the instruction was correct. Ordi- 
narily, whether a substance or article comes within 
a given description is a question of fact; but some 
facts are so obvious and familiar that the law takes 
notice of them, and receives them into its own do- 
main. If the proof had been that the shop was 
kept open for the purpose of selling guns or pistols, 
it would hardly be contended that the judge might 
not properly have ruled that the sale of these arti- 
cles was not a sale of drugs or medicines. The 
court has judicial knowledge of the meaning of 
common words, and may well rule that guns and 
pistols are not drugs or medicines, and may exclude 
the opinion of witnesses who offer to testify that they 
are. Commonwealth v. Peckham, 2 Gray, 514; Com- 
monwealth v. Crowley, 145 Mass. 430. Cigars are 
manufactured articles familiar to everybody. The 
materials of which they are composed are carefully 
prepared and put into form, until they lose their 
original character as mere materials and become ar- 
ticles of commerce, known by a new name and 
adapted to a particular use. Weare of opinion that 
cigars sold by a tobacconist in the ordinary way are 
not drugs or medicines, within the meaning of those 
words as used in the statute. Many things which 
are not in themselves medicines may be put toa 
medicinal use, and when so used they may become 
medicines. But there was no evidence in the pres- 
ent case that the cigars which the defendant sold 
were used or were intended to be used as a medi- 
cine, or that the defendant kept his shop open for 
the purpose of furnishing cigars to be used medici- 
nally. The instruction must therefore be construed 
in its application to evidence of an ordinary sale of 
cigars, and so applied, we are of opinion that it was 


correct.” 
——— Sees 


PARTNERSHIP—NOTICE OF DISSOLUTION— 
SUFFICIENCY. 


NEW YORK SUPREME COURT. 


Hout v. ALLENBRAND.* 


In order to charge a customer with notice of the retirement of 
a member of a firm with which he has been accustomed 
to deal, it is enough if the notice is such as reasonably to 
put him on inquiry. ; 


PPEAL by defendants, Edwin Isham and George 
P. Isham, assignee for creditors of Edwin Isham, 
from a judgment on the report of a referee. 


*52 Hun, 217. 


C. D. Murray, for defendants, appellants. 
Stearns & Kinsley, for defendants, ‘respondents. 


Dwieut, J. The plaintiff is the assignee for the 
benefit of creditors of one Hiram J. D. Miner. The 
assignment preferred three classes of creditors, two of 
which have been paid, and the controversy in this case 
arises upon the distribution of the residue of the es- 
tate among parties entitled thereto under the third 
preference of the assignment. 

On thisappeal the question is, by consent of all par- 
ties, narrowed to the inquiry: For what debts of the 
plaintiff's assiguor is the estate of the defendant Kd- 
win Isham (assignee to the defendant George P. 
Isham) also liable? The data of the problem are the 
following facts: About the year 1861 Hiram J. Miner 
and others, including Hiram J. D. Miner and Edwin 
Isham, formed a copartnership in the business of bank- 
ing at Dunkirk, under the firm name of H. J. Miner & 
Co., which copartnership continued down to the death 
of Hiram J. Miner in 1872. The business was contin- 
ued under the same firm name, at first by all the surviv- 
ing partners, and afterward by remaining partners (one 
after another having withdrawn) until February 2, 
1884. From June 14, 1880, to February 2, 1884, the firm 
consisted of Hiram J. D. Miner, the plaintiff’s assignor, 
and the defendant Edwin Isham. At the last-men- 
tioned date Isham sold his interest in the business to 
Miner, and the latter assumed all the liabilities 
of the firm. Hiram J. D. Miner continued the busi- 
ness down to May 2, 1885, when he made his assign- 
ment to the plaintiff. From the first organization of 
the firm (in 1861) the business was conducted in the 
same banking office. The sign over the the principal 
entrance was ‘H. J. Miner& Co.’s Bank’’ until the 
withdrawal of Isham from the firm, when it was 
changed to ‘‘ Miner’s Exchange Office.’’ The certifi- 
cates of deposit issued by the several firms before June 
14, 1880, were headed in displayed type, ‘‘H. J. Miner 
& Company’s Bank.” June 14, 1880, a new form of 
certificate was adopted, printed on paper of different 
shape and texture, in different type, and headed in 
large ‘‘script’’ characters, ‘‘H.J. Miner & Company, 
Bankers,’’ and immediately under that heading the 
words in plain type, ‘‘ Remaining partners, EK. Isham, 
H. J. D. Miner.’’ This certificate is known in the case 
as ‘Form A.” From March 2, 1884, to March 17, 1884, 
Miner made use of a certificate the same in all re- 
spects as the last, except that the letter ‘‘S”’ at the end 
of the word ‘‘ partners ’’ and the name of ‘‘ K. Isham ’’ 
were plainly erased in red ink, so that the unerased 
portion of the heading read: ‘‘H. J. Miner & Com- 
pany, Bankers; remaining partner, H. J. D. Miner.” 
This certificate is known as ‘‘ Form B.”? After March 
16, 1884, Miner changed the heading of the certificate 
to read ‘‘Miner’s Exchange Office, H. J. D. Miner, 
Prest.’’ This certificate is known as ‘‘ Form C.”’ 

All the certificates from 1861 were numbered in a 
continuous series till March 17, 1884, when Miner be- 
gan humbering a new series with No. 1, and continued 
it tothe date of the assignment. The persons em- 
ployed in the banking office were the same before and 
after the withdrawal of Isham from the business. 
Isham was never personally employed in the business 
of the office. No notice of his withdrawal from the 
firm was given to the public or to persons dealing with 
the office, other than by the changes in the sign and in 
the certificates of deposit as above described. The 
question was of the sufficiency of such notice to dis- 
charge Isham from liability to customers of the office. 
The referee held that the certificate (Form B) in which 
the name of Isham was erased, was a sufficient notice 
to all persons receiving it of his withdrawal from the 
firm, and that he was discharged from liability on all 
such certificates and forall subsequent deposits made 
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by persons who had received that notice; also that he 
was not liable to depositors subsequent to his with- 
drawal, who had not been customers of the office for a 
loug time, or never, prior thereto. But he held, in ef- 
fect, that as to all persons who had been customers of 
the firm down to or within a short time before the 
withdrawal of Isham, and who made deposits in the 
same banking office after that time, the certificate 
(Form C) issued on or after the 17th of March, to- 
gether with the change of sign made on the 2d day of 
February, did not constitute notice of such with- 
drawal nor put them upon inquiry as toa change in the 
firm, and accordingly that as such persons who had no 
other notice of the change, the estate of Isham was 
liable on such certificates; and this is the particular 
conclusion which is questioned on this appeal. 

In this particular we are inclined to think the 
learned referee was inerror. It is not necessary, in 

‘order to charge acustomer with notice of the retire- 
ment of amember of a firm witb which he has been 
accustomed to deal, that the notice of the fact should 
be positive or explicit. It is enough if it be such as to 
put him upon inquiry; that is, sufficient to suggest to 
a reasonably prudent man that itis the part of pru- 
dence to inquire whether the fact is so. Lovejoy v. 
Spafford, 93 U. S. 480; Claflin v. Lenheim, 66 N. Y. 306. 
This notice may be given by a change in the firm 
name, the only requirement being that the change 
should be such as of itself to indicate the fact with no- 
tice of which the customer is sought to be charged. 
American Linen Thread Co. v. Wortendyke, 24 N. Y. 
550; Howe v. Thayer, 17 Pick. 91; Kirby v. Hewitt, 26 
Barb. 607; Barfoot v. Goodall, 3 Camp. 147. Inthe two 
latter of these cases notice by change of name was held 
to be sufficient, avd in the two former not sufficient, 
to relieve the retiring partner from liability. Thus in 
the Wortendyke case the earlier firm name was ‘‘Wor- 

.,tendyke Bros.’’? Ou the retirement of one of three 
Wortendykes, and the admission of one Hoffman, the 
name was changed to ‘‘ Wortendyke Bros. & Co.”’ It 
was plain that this change did not even suggest the 
withdrawal of Wortendyke, but only the addition of 
somebody else, and accordingly the retiring partner 
was held not discharged from liability. So in Howe 
v. Thayer, where the business had been conducted 
under several different styles, in neither of which did 
the name of the retiring partner appear, it was held 
that a change from Colton & Fellows to Newton & 
Fellows had no tendency to disclose the fact that the 
defendant Thayer had retired from the firm. Whereas 
in the case of Barfoot v. Goodall, where the plaintiff’s 
testator had been accustomed to draw by checks fur- 
nished him by the firm, in the address of which the 
name of Fisher appeared asa partner, and was after- 
ward furnished with checks in which his name was 
omitted, Lord Ellenborough said it became him to in- 
quire, before using these, what change had really taken 
place; and he added, ‘‘ when he did continue to use 
them I must presume that he was perfectly well aware 
that Fisher had retired and that he continued to deal 
with the house upon the credit of the other partners.” 
Of course every case of this kind must stand on its own 
facts; and itis to be observed that when the facts are 
ascertained the question of the sufficiency of notice 
is a question of law. See the cases above cited. 

Let us see then what are the facts of this case which 
bear upon the precise question of the sufficiency of 
notice of the retirement of EK. Isham from the firm 
composed of himself and H. J. D. Miner. During the 
four years of their continuance of the business as the 
only remaining partners of H. J. Miner & Co., bankers, 
they had kept the old sign over the door, ‘‘H. J. 
Miner & Co.’s Bank,’’ and had issued to their cus- 
tomers, including all the respondents in this case, cer- 
tificates of deposit headed, ‘‘ H. J. Miner & Company, 


Bankers; remaining partners, E. Isham, H. J. D. 
Miner.’ It is to be assumed that it was from this cer- 
tificate alone that the customers in question derived 
their information that Isham was a partner in the 
business. He retired on the 2d of March, 1884, and 
that was the end in fact of the old firm of H. J. Miner 
& Co. Thenceforward the business was carried on by 
H. J. D. Miner individually. The question is, are the 
respondents chargeable with notice of this important 
change? Immediately the old sign was taken down, and 
in its place was erected one bearing the inscription, 
‘*Miner’s Exchange Office.” Both signs were large 
and prominently displayed, and the change was one 
likely to attract attention. There was some signifi- 
cance in this change alone. The old sign indicated the 
business of acopartnership; the new one that of an. 
individual. At the same time a change was made 
in the certificates of deposit issued, which the referee 
held was of itself sufficient notice to all who received 
them, but did not affect the respondents with notice, 
because none were issued to them. The first certifi- 
cates received by them after the change bore the heaa- 
ing ‘‘Miner’s Exchange Office, H. J. D. Miner, Prest.” 
As to the respondents then the change in the certifi- 
cate corresponded to the change of sign, but it went 
further. It seems to us that it gave unmistakable in- 
dication, not only that the partnership with which the 
respondent had formerly done business had ceased to 
exist, but that there was no longer any copartner- 
ship engaged in the business. ‘‘Miner’s Exchange 
Office”’ was not an appropriate designation fora copart- 
nership, and the addition, ‘‘H. J. D. Miner, Prest.,”’ 
was entirely foreign to such a designation. Strictly it 
indicated that the business was being done by an in- 
corporated company or a joint-stock association. Cer- 
tainly it indicated a notable change in the organiza- 
tion and conduct of the business. The name of Isham, 
which had appeared upon all the certificates formerly 
issued to the respondents as that of a partner, was no 
longer there; the only name the new heading bore was 
that of Miner, and he was described as president of 
some organization under the new name of ** Miner’s 
Exchange Office.”” It seems to us reasonably clear 
that if this change was not a positive indication that 
Isham was no longer a partner in the concern, it was 
at least sufficient to put the respondents upon inquiry 
as to whether he was or not, and thus to affect them 
with notice of the fact, which inquiry would have 
elicited. 

If these views are correct the judgment must be re- 
versed and a new trial granted. 


BARKER, P. J., and ADAMS, J., concurred. 


Judgment reversed and a new trial granted before 
another referee, with costs to abide the final award of 
costs. 





INSURANCE — ACCIDENT — SUICIDE OF IN- 
SURED—INSANITY. 


MICHIGAN SUPREME COURT, APRIL 24, 1889. 


BLACKSTONE V. STANDARD LIFE & ACCIDENT INs. Co. 


An accident insurance policy covered injuries resulting in 
death which might happen to the insured through exter- 
nal, violent and accidental means, providing however that 
the insurance should not extend to any bodily injury 
happening directly or indirectly in consequence of bodily 
infirmities or disease, and that no claim should be made 
where death was caused by suicide. Held, where the in- 
sured killed himself while insane, and not conscious of 
what he was doing, that such act was not suicide within 
the meaning of the policy, nor was it within the exception 
made in case of death resulting from bodily disease, and 
that a recovery could be had on the policy. 
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RROR to Circuit Court, Lenawee county; Lane, J. 
Judgment was given for plaintiff, and defendant 
brings error. 


James T. Keena (C. E. Weaver and Atkinson, Car- 
penter & Brooke, of counsel), for appellant. 


Westerman & Westerman (Seth L. Bean and Levi T. 
Griffin, of counsel), for respondent. 


Lone, J. Plaintiff brought her action upon a policy 
of insurance, the material parts relating to the case 
reading as follows: 

“‘In consideration of the representations made in 
the application for this insurance and the sum of $25, 
this company hereby iusures Daniel L. Blackstone, 
Ksq., residing at Adrian, county of Lenawee, and State 
of Michigan, hereinafter styled the insured, by occu- 
pation, profession or employment a travelling sales- 
man, in the principalsum of $5,000 for the term of 
twelve months, commencing at 12 o’clock, noon, on the 
27th day of February, 1886, the said sum to be paid to 
Mrs. Emma W. Blackstone, his wife, if surviving 
within thirty days after the receipt of satisfactory 
proofs that the said insured shall have sustained dur- 
ing the continuance of this policy bodily injuries, ef- 
fected through external, violent and accidental means, 
within the intent and meaning of this contract and the 
conditions hereto annexed, and such injuries alone 
shall have occasioned death within ninety days from 
the happening thereof; * * * provided always that 
this policy is issued and accepted subject to all the 
provisions and conditions herein contained and re- 
ferred to. The statements and declarations of the 
insured in his application for this insurance, together 
with the company’s classification of hazard, is referred 
to and made a part of this contract, and if this policy, 
or any renewal thereof, has been made or shall be ob- 
tained through misrepresentations, fraud or conceal- 
ment, or if any attempt shall be made by false swear- 
ing or suppression of any material fact on the part of 
the insured or beneficiary, to obtain any sum under 
this policy or any renewal thereof, then the same shall 
be absolutely void; provided always that this insur- 
ance shall not extend to hernia; nor to any bodily in- 
jury of which there shall be no external or visible sign ; 
nor to any bodily injury happening directly or indi- 
rectly in consequence of bodily infirmities or disease, 
or by poison in any manner or form, or by any surgi- 
cal operation or medical or mechanical treatment: 
nor to any case except where the injury is the proxi- 
mate and sole cause of the disability or death. And 
no claim shall be made under this policy when the 
death or injury has been caused by duelling, fighting, 
wrestling, unnecessary lifting, or by over-exertion, or 
by suicide, or by sunstroke, freezing or intentional in- 
juries inflicted by or through the connivance of the in- 
sured, or when the death or injury may have happened 
in consequence of war. * * * And this insurance 
shall not be held to extend to disappearances, nor to 
any cause of death or disability, unless the claimant 
under this policy shall establish by direct and positive 
proof that the said death or disability was caused by 
external, violent and accidental means.”’ 

This policy was made subject to certain conditions, 
the second of which is: ‘‘The insured is required to 
use due diligence for personal safety and protection. 
Io the event of any accidental injury for which claim 
may be made under this policy, immediate notice 
shall be given in writing, addressed to the company at 
Detroit, Michigan, stating the full name, occupation 
and address of the insured, with full particulars of the 
accident and injury; and failure to give such imme- 
diate notice shall invalidate all claims under this pol- 
icy, aud unless direct and affirmative proof of the 
death of the insured shall be furnished to the company 
within ninety days from the happening of such fatal 


accident, or within six months in the case of non-fatal 
injury, then all claims accruing under this policy shall 
be waived, and forfeited to the company.’’ 

The policy was issued upon a written application 
signed by the insured. The twelfth, thirteenth and 
fourteenth clauses of the application are as follows: 
‘*(12) My habits of life are correct and temperate, and 
I understand the policy will not cover any accident or 
injury resulting from the use of intoxicating drinks or 
in consequence of having been under the influence 
thereof, or a breach of the law, or to any injury which 
may result from disease or prior injury. I am aware 
and agree that the benefits from the company will not 
extend to hernia, orchites, over-exertion or strains, 
nor to any bodily injury which has not been effected 
through externaland accidental violence, or of which 
there shall be no external and visible signs, or by poi- 
son inany form or manner, or by any surgical opera- 
tion or medical or mechanical treatment, nor to any 
cause except where the accidental injury shall be the 
proximate and sole cause of the disability or death. 
(13) Lam not suffering from any accident or wounds 
that would retard recovery or be aggrivated by per- 
sonal injury. Iam not subject to fits or to any disor- 
ders of the brain or nervous system, or any physical 
infirmity which would render me liable to accident. 
(14) I hereby agree that the application and declara- 
tion shall be the basis of the contract; that the policy 
will be accepted subject to all tbe conditions and pro- 
visions contained therein; that any concealment of 
material facts or misstatements made by me shall 
work a forfeiture of all claims that may accrue under 
this policy.’’ 

The declaration filed in the case, after stating the 
issuing and the conditions of the policy, avers ‘‘ that 
on the 28th day of October, A. D. 1886, her said hus- 
band died from bodily injuries, effected through ex- 
ternal, violentand accidental means, within the in- 
tent and meaning of said policy contract, and the con- 
ditions therein set forth; and that said injuries alone 
occasioned his death, and within ninety days from the 
happening of said injuries.”’ 

The defendant pleaded the general issue, and gave 
notice that the policy declared upon was obtained by 
the insured upon an application—the material portions 
of which have been heretofore set out—and under an 
ngreement that said application should be the basis of 
the contract. That atthe time when said application 
was made the insured was subject to disorders of the 
brain and nervous system, and to physical infirmities 
which rendered him liable to accident; and the fact 
that he was so subject was concealed by him from the 
defendant. That the insured died from injuries re- 
sulting from disease. That the insured before the time 
he made said application, had been fora long period 
insane, and at the time of making said application 
concealed that fact from the defendant. 

On the trial in the court below the plaintiff had ver- 
dict and judgment for the amount of the policy and 
interest. Defendant brings error. 

[Omitting a discussion of the evidence of insanity.] 

Every person is presumed save,and the burden is 
upon the plaintiff in the case to show the insured 
insane at the time of the taking of his life. The 
jury must determine this question from the acts and 
conduct of the deceased, and this can only be gathered 
from witnesses who are cognizant of the facts. The 
learned counsel for the defendant however argues that 
even if there was evidence to go to the jury on the 
question of insanity, and though the jury have found 
that the insured came to his death while insane, yet it 
appearing that he came to his death by his own hand, 
itis not a bodily injury, effected through external, 
violent and accidental means, within the meaning of 
the policy. Practically all the cases agree in holding 
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inthe language of the Supreme Court of Massachu- 
settsin Cooper v. J/nsurance Co., 102 Mass. 227, that 
there is no substantial difference of signification be- 
tween the phrases ‘‘shall die by his own hand,” “shall 
commit suicide,’’ and ‘‘shall die by suicide.’ The 
rule of construction, though not always recognized by 
the cases, is that this condition, being in the nature of 
a penalty or forfeiture, must be strictly construed. 

In Jnsurance Co. v. Moore, 34 Mich. 41, Mr. Justice 
Campbell, speaking for the court, said: ‘‘The condi- 
tion which makes the policy void in case of such a 
death is in the nature of a penalty or forfeiture. * * * 
The forfeiture in this case was to arise if the insured 
died by his own hand. Some stress is laid on the term 
‘suicide,’ as if it means a wrongful act or self-murder. 
It has no such restricted meaning. It means self-kill- 
ing, just as ‘homicide’ means killing any one else. 
But there may be excusable homicide as well as felo- 
nious; and suicide was only cognizable at law when 
the person was felo de se, or guilty of a felonious act. 
If non compos mentis, the actor in homicide or suicide 
commits no crime. In one sense the man dies by 
his own hands who kills himself, whether sound or 
frenzied. But the condition in this policy cannot be 
construed to cause a forfeiture for acts involving no 
evil will.”’ 

Upon the question of voluntary suicide, intention- 
ally committed by a sane man in the possession of his 
faculties, knowing how to adopt means to ends, and 
conscious of the immorality of the act, there is no dif- 
ference of opinion; and all authorities agree 
that self-destruction is within the exemption; and 
all authorities likewise agree that an acciden- 
tal death—-as by taking poison by mistake, or 
shooting one’s self with a pistol, supposing it not to be 
loaded, or falling from a building, or death happening 
in any way by,the unintended act of the party dying 
~-is not within the exemption. But whether suicide 
by an insane man is also within the exemption has 
been the question in dispute, and upon this two prom- 
ineut and different doctrines have been maintained. 
On the one hand it is maintained that if the act be 
voluntarily done in pursuance of an intelligent pur- 
pose, and intentionally and intelligently carried out 
by the proper adoption of means to ends, it is suicide 
onthe part of the insured, or death by his own hands, 
although insanity exists to such an extent that he 
may not be able to appreciate the moral qualities of 
the act. 

On the other hand it is maintained that however in- 
telligently the act may be done, if at the time the will 
be overpowered by an uncontrollable impulse, or the 
party be unable to appreciate the moral character cf 
the act, it is not within the meaning of the provision. 
May Ins., § 307. The rulein England was laid down 
in 1848, in Borradaile v. Hunter, 5 Man. & G. 639, and 
has since been adhered to. In this case the words of 
the condition were that the policy should be void if 
the assured should ‘‘ die by hisown hand.” Hethrew 
himself from Vauxhall bridge into the Thames, and 
was drowned. The jury found that he voluntarily 
threw himself into the river, knowing at the time that 
he should thereby destroy his life, and intending 
thereby to doso; but at thetime of committing the 
act he was not capable of judging between right and 
wrong. It was held that the policy was void, the rule 
being laid down, in effect, that the moral condition of 
the mind was immaterial; and if, when the act was 
done, the insured knew that life would be thereby de- 
stroyed, and intended it to beso, the policy is violated 
under the condition, although the insured was insane 
at the time. 

In Deanv. Insurance Co., 4 Allen, 96, the Supreme 
Jourt of Massachusetts held substantially the doctrine 
as laid down iu Borradaile v. Hunter, supra. 





In /nsurance Co. v. Graves, 6 Bush, 268, the Supreme 
Court of Kentucky were divided upon the question of 
the soundness of Borradaile v. Hunter, but unani- 
mously agreed that where the suicide was committed 
during an uncontrollable passion, caused by intoxica- 
tion, the condition was broken and the policy avoided. 

Inamore recent case in Massachusetts (Cooper v. 
Jnsurance Co., 102 Mass. 227) the question came again 
before the court, and therulingin Dean v. /nsurance 
Co., supra, was adhered to. The proviso in the policy 
is that it shall be void if the assured shall die by sui- 
cide. The plaintiff offered to prove that the assured 
at the time of committing the act of self-destruction 
was insane. The court said: ‘‘In the present case 
there was no offer to prove madness of delirium, or 
that the act of self-destruction was not the result of 
the will and intention of the party adapting the means 
to the end, and contemplating the physical nature and 
effects of the act.”’ 

The earliest case in New York is that of Breasted v. 
Trust Co., reported in 4 Hill, 73. The policy was to be- 
come void if the assured died by his own hand. The 
insured came to his death by suicide by drowning 
himself in the Hudson river. Chief Justice Nelson, 
delivering the opinion of thecourt, said, speaking le- 
gally: ‘‘Self-destruction by a fellow-being bereft of 
reason can with no more propriety be ascribed to the 
act of his own hand than to the deadly instrument 
that may have been used for the purpose. The drown- 
ing of Comfort wus no more his act in the sense of the 
law than if he had been impelled by irresistible physi- 
cal power; nor is there any greater reason for exempt- 
ing the company from the risk assumed in the policy 
than if his death had been occasioned by such meaus. 
Suicide involves the deliberate termination of one’s 
existence while in the possession and enjoyment of 
his mental faculties. Self-slaughter by an insane man 
or a lunatic is not an act of suicide within the mean- 
ing of the law;”’ andciting 4 Bl. Comm. 189; 1 Hale 
P. C. 411, 412. 

This case was modified, if not overruled, in Van 
Zandt v. Insurance Co., 55 N. Y. 169, where it was held 
that under a condition as above the only exception to 
the condition is where the act is accidental or invol- 
untary; that to take a case out of the proviso the in- 
sured must have been so mentally disordered as not to 
understand that the act he committed would cause his 
death, or he must have committed it under the influ- 
euce of some insane impulse, which he could not re- 
sist. It is not sufficient that his mind was so impaired 
that he was not conscious of the moral obliquity of the 
act. In the later cases in New York it was held that 
the words ‘‘die by his own hand” have reference to 
an intelligent voluntary act, and not to a suicide com- 
mitted by a party in a state of mental derangement so 
great that the act of self-destruction is to be regarded | 
as wholly involuntary. De Gogorza v. Insurance Co., 
65 N. Y. 235; Weed v. Insurance Co., 70 id. 561; New- 
ton v. Jnsurance Co., 76 id. 426. 

The Supreme Court of Maine in Eastabrook v. Jnsur- 
ance Co., 54 Me. 224, where the condition of the policy 
was, that if he should ‘‘die by his own hand,”’ and the 
jury found “‘ that the self-destruction was the result of 
a blind and irresistible impulse over which the will 
had no control,’’ and that ‘‘the self-destruction was 
not an act of volition,” approved Breasted v. Trust Co., 
supra, holding that suicide, to avoid a policy of life in- 
surance, must be a criminal act—one done with an evil 
motive. 

The leading case upon the subject is that of /nswr- 
ance Co. v. Terry, 15 Wall. 580, approving what had been 
known as the ‘‘ New York doctrine.’’ In this case the 
policy was to be void if the insured should die by his 
own hand. Mr. Justice Hunt, aftera full review of 
the cases, laid down the rule thus; ‘‘If the assured, 
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being in the possession of his ordinary reasoning fac- 
ulties, from anger, pride, jealousy or a desire to es- 
cape from the ills of life, intentionally takes his own 
life, the proviso attaches, and there can be no recov- 
ery. If the death iscaused by the voluntary act of 
the assured, he knowing and intending that his death 
shall be the result of his act, but when his reasoning 
faculties are so far Impaired that he is not able to 
understand the moral character, the general nature, 
consequences and effect of the act he is about to com- 
mit, or when he is impelled thereto by an insane im- 
pulse, which he has not the power to resist, such death 
is not withiu the contemplation of the parties to the 
contract, and the insurer is liable.’”? This rule has 
been approved by subsequent cases in that court. Jn- 
surance Co. v. Rodel, 95 U. S. 2387; Jnsurance Co. v. 
Broughton, 109 id. 123; citing and approving the opin- 
ion of Chief Justice Nelson in Breasted v. Trust Co., 
supra. Therule laid down in Jnsurance Co. v. Terry, 
15 Wall. 580, is substantially the same doctrine as 
stated by this court in /nsurance Co. v. Moore, supra. 
We think the reasonable rule is asstated by Mr. Jus- 
tice Hunt in Jmswrance Co. v. Terry, supra. ‘If the 
assured, being in the possession of his ordinary rea- 
soning faculties, from anger, pride, jealousy or a de- 
sire to escape from the ills of life, intentionally takes 
his own life, the proviso attaches, and there can be no 
recovery. If the death is caused by the voluntary act 
of the assured, he knowing and intending that his 
death shall be the result of this act, but when his rea- 
soning faculties are so far impaired that he is not able 
to understand the moral character, the general na- 
ture, consequences and effect of the act he is about to 
commit, or when he is impelled thereto by an insane 
impulse, which he has not the power to resist, such 
death is not within the contemplation of the parties to 
the contract, and the insurer is liable.’’ This doc- 
trine is approved and followed in express terms 


or in substance in /nsurance Co. v. Rodel, 95 U.S. 232; | 


Insurance Co. v. Broughton, 109 id. 121; Waters v. Jn- 
surance Co., 2 Fed. Rep. 892; Moore v. /nsurance Co., 
3 Ins. Law. J. 444 (U.S. Cir. Ct., E. D. Mich.); Merritt 
v. Insurance Co., 55 Ga. 103; Phillips v. Insurance Co., 
26 La. Ann. 404; /nsurance Co. v. Moore, 34 Mich. 41; 
Scheffer v. Insurance Co., 25 Minn. 5384; /nsurance Co. 
v. Groom, 86 Penn. St. 92; Hathaway’s Adm’r v. Jn- 
surance Co., 48 Vt. 335. The same doctrine, in sub- 
stance, is laid down in Eastabrook v. dnswrance Co., 54 
Me. 224, approving the principal cases. 

The effect of this doctrine is, that in order to work a 
forfeiture under sucha policy on the ground of self- 
destruction, the assured must have had sufficient men- 
tal capacity not only to understand that the act will 
destroy his life, but also distinguish its moral quality 
and consequences—the right and wrong of it; and 
must perform the act, not under any uncontrolled im- 
pulse resulting from insanity, but voluntarily, with 
the intent to end his life. In other words, that it must 
be an act done withan evil motive. We think that 
this doctrine is supported by the great preponderance 
of authority in this country, and must be conceded to 
be the prevailing American doctrine, and it seems to 
us to be the safer and more reasonable and more con- 
sistent doctrine. It agrees with the general rule as to 
the excusatory feature of insanity in civil as well asin 
criminal cases. It also operates to prevent forfeiture, 
which is a favorite principle of an enlightened juris- 
prudence. Nor can it have any injurious effect, since 
insurers may always frame such contracts to suit them- 
selves, and may, if they choose, insert express stipula- 
tion to the effect that insanity sball not in any case 
prevent an avoidance by the suicide of the assured. 
As is stated in a note to Breasted v. Trust Co., 53 Am. 
Dec. 494: “If they prefer, for the purpose of getting 
custom, to omit such stipulations, and to leave the 


matter in doubt, the doubt ought to be resolved 
against them. If the assured is to take the sole risk of 
his becoming insane, and destroying his life, let him 
have notice of the fact by having it clearly ‘nominated 
in the bond.’ As has been well said in some of the cases 
referred to, insanity isas much a disease as fever or 
consumption; and upon principle there is no more rea- 
son why an insurance of one’s life should not be an 
insurance against death from the former disease than 
against death from the latter, if there is nothing to 
the contrary in the policy.”’ 

Policies issued by some life insurance companies 
contain a condition or proviso that it shall be void if 
the assured shall die by suicide, felonious or other- 
wise, sane or insane; others provide if the assured 
shall die by suicide, sane or insane; others pro- 
vide for an avoidance if the assured die by his own 
hand, sane or insane; while others provide for an 
avoidance if he shall die by his own act and intention, 
sane or insane. Such acondition, expressed in any of 
these forms, covers any case of voluntary self-destruc- 
tion, and no kind or degree of insanity will prevent an 
avoidance; and the courts, not only in England, but 
in this country, have almost universally held that with 
such provisions in policies of life insurance the policies 
are void if the insured comes to his death by his own 
hand. Some of those cases are cited by the learned 
counsel for the defendant in his brief as having some 
bearing upon the question now in issue. We think 
they have no bearing upon the case where no such 
proviso is found in the policy. 

Defendant’s counsel seem to rely to some extent 
upon the ruling of this court in Streeter v. Society, re- 
ported in 31 N. W. Rep. 779, as bearing upon the ques- 
tion whether the insured came to his death in this 
case by accidental injuries. The policy in that case 
contained a condition, if the assured shall within 
three years from the date of his policy die by his own 
hand, sane or insane, this policy shall become and be 
null and void. Within the three years from the date 
of the policy the insured died from the effects of a 
pistol-shot wound inflicted upon himself. The court 
followed the opinion of Mr. Justice Davis in Bigelow 
v. Jnsurance Co., 93 U. 8. 284, holding that no recovery 
could be had upon the policy by reason of the limita- 
tion contained in the proviso, ‘‘sane or insane.”’ Af- 
ter quoting from the opinion of Mr. Justice Davis, it 
was said: ‘‘Ifa person does an act in a state of uncon- 
sciousness, or involuntarily, whether he be sane or in- 
sane, such act is nothing more nor less than accidental, 
and would not operate to forfeit the policy. The rec- 
ord in this case does not disclose such a state of facts. 
There was no evidence that the act was involuntary, 
or that Mower was unconscious when he inflicted upon 
himself the fatal wound. The policy covers all con- 
scious acts of the insured by which death by his own 
hand is compassed, whether he was at the time sane or 
insane. If the act was done for the purpose of self- 
destruction, it matters not that the insured had no 
conception of the wrong involved in its commission.’’ 

Counsel for the defendant now insists that if the in- 
sured was insane, his insanity caused his death, and 
that insanity is a disease, and that the question re- 
maining, and upon which the court must pass, is, is 
the death caused by the disease ‘‘insanity’’ an acci- 
dental death? The policy provides ‘‘that the insur- 
ance shall not extend to any bodily injury of which 
there shall be no external or visible sign, nor to any 
bodily injury happening directly or indirectly in con- 
sequence of bodily infirmities or disease, nor to 
any one except when the injury is the proximate and 
sole cause of the disability or death.” Is insanity a 
disease? The learned Dr. Buckham, in his work on 
Insanity in its Medico-Legal Relations, published in 
1883, at section 23, says: *‘ We think sufficient evi- 
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dence has already been educed to show that insanity 
is a physical, and not a mental, disease. And yet the 
proof par excellence remains to be offered. We have 
taken considerable trouble to acquaint ourselves with 
the facts, and we believe that there is no alienist in 
the United States who believes that insanity is a dis- 
ease of the mind.”’ And the learned doctor offers the 
following as a definition of insanity: ‘‘A diseased or 
disordered condition or malformation of the physical 
organs, through which the mind receives impressions, 
or manifests its operations, by which the will and 
judgment are impaired, and the conduct rendered ir- 
rational.’ And he says: “As acorollary we offer: In- 
sanity being the result of physical disease, it is a mat- 
ter of fact to be determined by medical experts, and 
not a matter of law to be decided by legal decisions 
and maxims.” Agreeing, as we do, with the learned 
doctor, that insanity is a physical disease, and a ques- 
tion of fact for determination in the case, let us see 
what has been determined by the jury before consid- 
ering the proposition made by the counsel for the de- 
fendant. 

The jury found—First, that the insured killed him- 
self; second, that he did not know at the time that he 
was committing anact which must result in death; 
third, that he was not conscious of what he was doing; 
fourth, that he did not intend to cut his throat, and 
thereby kill himself; and fifth, that at the time he did 
cut his throat he was insane. 

Admitting that there was some evidence to go to the 
jury upon those questions, and that those questions 
have been properly submitted to them by the court 
upon the trial, then we are asked to say that insan- 
ity being a disease, that disease was the proximate 
cause of the death of the insured, and that he did not 
come to his death by an external accidental injury 
within the meaning of the terms of the policy. 

In Jnsurance Co. v. Crandal, 120 U. S. 527, a policy 
similarin form and conditions was issued, based upon 
an application in substance the same as the one in is- 
sue here. Mr. Justice Gray, delivering the opinion of 
the court in that case, said: ‘*The single question to 
be decided therefore is whether a policy of insurance 
against ‘bodily injuries effected through external, ac- 
cidental and violent means,’ and occasioning death, or 
complete disability to do business, and providing that 
‘this insurance shall not extend to death or disability 
which may have been caused wholly or in part by bod- 
ily infirmities or disease, or by suicide or self-inflicted 
injuries,’ covers a death by hanging one’s self while in- 
sane. The decisions upon the effect of a policy of life 
insurance which provides that it shall be void if the as- 
sured ‘shall die by suicide,’ or ‘shall die by his own 
hand,’ go far toward determining this question. This 
court,on full consideration of the conflicting authorities 
upon thatsubject, has repeatedly and uniformly held 
that such a provision, not containing the words ‘sane 
or insane,’ does not include a self-killing by an insane 
person, whether his unsoundness of mind is such as 
to prevent him from understanding the physical na- 
ture and consequences of his act or only such as to pre- 
vent him, while foreseeing and premeditating its phys- 
ical consequences, from understanding its moral 
nature and aspect; ’’ citing Jnswrance Co. v. Terry, 15 
Wali. 580, and other cases in that court since that 
time. ‘‘In this state of the law there can be no 
doubt,’’ says Justice Gray, ‘‘that the assured did not 
die ‘by suicide’ within the meaning of this policy; 
and the same reasons are conclusive against holding 
that he died by ‘self-inflicted injuries.’ If ‘self-kill- 
ing,’ ‘suicide,’ ‘dying by his own hand,’ cannot be 
predicated of an insane person, no more can ‘self- 
inflicted injuries,’ for in either case it is not his 
act. Nor does the case come within the clause 
which provides that the insurance shall not extend to 








death or disability which may have been caused wholly, 
or in part by bodily infirmities or disease.’ If insanity 
could be considered as coming within this clause it 
would be doubtful, to say the least, whether under the 
rule of the law of insurance which attributes an injury 
or loss to its proximate cause only, and in view of the 
decisions in similar cases, the insanity of the assured, or 
any thing but the act of hanging himself, could be held 
to be the cause of hisdeath. * * * The death of the 
assured not having been the effect of any cause specified 
in the proviso of the policy, and not coming within any 
warranty in the application, the question recurs 
whether it is within the general words of the leading 
sentence of the policy by which he is declared to be 
insured ‘against bodily injuries effected through ex- 
ternal, accidental and violent means.’ This sentence 
does not, like the proviso, speak of what the injury is 
‘caused by,’ butit looks only to the ‘means’ by which 
it is effected. No one doubts that hanging is a violent 
means of death, as it affects the body from without. 
It is external, just as suffocation by drowning was held 
to bein the cases of Trew v. Assurance Co., 5 Hurl. & 
N. 211; Reynolds v. Insurance Co., 22 Law T. (N. 8S.) 
820; Winspear v. Jnsurance Co., 42 id. 900; affirmed, 6 
Q. B. Div. 42. And according to the decisions as to 
suicide under policies of life insurance before referred 
to, it cannot when done by an insane person be held to 
be other than accidental.’’ 

Counsel for defendant, considering this case of Jn- 
surance Co. v. Crandal, supra, says ‘‘that while the 
court held that insane self-destruction was an acciden- 
tal death, and seemed to be of the opinion that insan- 
ity was a disease, there was no discussion by the court 
of the question whether insanity, being a disease, 
would not preclude insane self-destruction being an 
accidental death; that the court avoided the discussion 
of this question by suggesting that though they did not 
decide, that in accordance with the authorities already 
discussed, insanity was not the proximate cause of the 
death, and decided that the policy did not exempt the 
insurer from liability for a death of that character; 
that this was an evasion of the question squarely pre- 
sented to the court for their consideration; that re- 
gardless of the exceptions in the policy, the company 
was clearly not liable unless the death was accidental; 
and in deciding the case the court was bound to say 
either that death was not caused by the disease insanity, 
or that death so caused is accidental death.’’ We think 
that the court in that case held, that while insanity 
was a disease, yet the insured, having come to his 
death by hanging, though by his own hands, met with 
an accidental death within the terms of the policy. 

Counsel for defendant asks what does ‘‘external’’ 
mean? Can it be given any construction that will 
make itapply to violence done by the insured him- 
self? Does it refer merely to the instrument of death? 
and says: ‘‘I submit that external violence is that 
coming from sources outside of the insured. Black- 
stone’s death came about through internal means; 
that it was caused by his own hand, in a literal, if not 
in a legal, sense; that his hand moved in obedience to 
his will, however darkened his will may be; that it 
was not voluntary; that he was not trying to dosome- 
thing else; therefore the injury was not external or 
accidental.’’ 

We do not agree with counsel in this proposition. 
We think the assured came to his death by violent, 
external, accidental injuries within the meaning of 
this policy. Without going over the reasons brought 
to bear upon thé questions, it is evident that the 
words ‘*‘died by suicide,’’ ‘‘death by his own hands,’’ 
and other words of similar import, are held to be made 
applicable only to that class of cases where the insured 
comes to his death by his own voluntary act. This 
questiou has been settled by the jury; that the de- 
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ceased was insane; that he took his own life; that he 
did not intend in cutting his throat to kill himself; 
and that he was not conscious that his death would be 
occasioned thereby. Let us suppose, as an illustra- 
tion, that A. and B. take a policy of like terms and 
conditions as the one in suit, based upon similar ap- 
plications, with all the conditions and provisions con- 
tained in the present case, and during the life-time of 
each of those policies A. becomes insane, and while so 
insane, with a pistol shoots and kills B., and in the 
same moment turns the pistol and kills himself. No 
one would question but that by the terms and condi- 
tions of B.’s policy he had met with an accidental, ex- 
ternal and violent death, and the company would be 
held liable; that the case came within the provisions 
of the policy. Yet counsel for the defendant con- 
tends, that conceding that B. came to his death by 
accidental, external and violent injuries, because in- 
flicted by the hand of another, yet A., although in- 
sane, and wholly unconscious of the act of killing, not 
by force of his own will, but because he was bereft of 
reason, kills himself, itis notan external injury aud ac- 
cidental death within the meaning of the policy. We 
think in a case of that kind A.’s death was as much an 
external, violent, accidental death as was the death of 
B. A. is no more responsible for the act than was B. 
It was involuntary; it was not the act of his own will; 
it was not his death by his own hand, in legal contem- 
_plation, but he came to his death at the hand of amad- 
man, though the madman was himself. We think that 
the defendant, under the finding of the jury in this 
case, cannot now be heard to say that this was not an 
accidental death, and an external injury, coming 
within the terms of the policy. 

We find cases in which it is held under like policies, 
where one becoming insane and falling down upon a 
railroad track is thereby killed by the passing of a 
train, that such cases come within the provisions of 
the policy, and the company would be liable. 
also held, where one being insane, and through his in- 
sanity has placed himself.in a dangerous position, 
where he would not have been found had he been in 
his right mind, and has met with an accidental death 
by reason of his insanity, that the company is liable, 
and recovery can be had. That where one in a fit of 
insanity involuntarily falls off a bridge and is killed, 
or falls intoa stream and is drowned—this being in- 
voluntary—the company is liable. Yet counsel say 
that this class of cases are external injuries, injuries 
producing death of the insured from outside causes, 
and for that reason the company may be held liable. 
We think where one isso far beside himself, his intel- 
lect so darkened and obscured, that he may be neither 
morally nor legally responsible for his own acts and 
conduct, and in such condition produces his own 
death, it cannot be any more said to be his act than 
though the act had been committed by another, or the 
insured had placed himself upon some dangerous 
height and fallen involuntarily, and had been dashed 
to pieces. 

[Omitting minor points. ] 

Judgment affirmed. 


SHERWOOD, C. J., and Morse and CHAMPLIN, JJ., 
concurred. 


CAMPBELL, J. I have had great doubts whether this 
was enough evidence to go to the jury on the question 
whether when Mr. Blackstone killed himself he was 
non compos mentis. But lam disposed to concur in 
the view that there was some such testimony, and that 
therefore the jury could act on it. J also agree that 
suicide by a person 7210n compos does not come within 
the forfeiture clause of the policy. It has frequently 
been held by this court that such unsoundness is a 
question of fact, aud not of law. I do not therefore 
think it necessary to discuss the theories on the sub- 


It is. 


ject, on which some confusion exists, arising more out 
of phraseology than from the essentials of the condi- 
tion. I concurin the result. 
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NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL—DISMISSAL.—A. motion to dismiss an appeal 
will be refused as to parties on whom it does not ap- 
pear that notice of the motion was served. Dec. 4, 
1888. Fuechsel v. Bellesheim. Opinion per Curiam. 


AMENDMENT OF ORDERS.—The General Term 
of the New York Supreme Court has power to amend 
its order, which may then be attached to the returnin 
the Court of Appeals, and a motion to amend made in 
the latter court in the first instance will be denied. 
Dec. 4, 1888. Ross v. Gleason. Opinion per Curiam. 


. Where it appears on a second appeal that the 
finding of the trial court is in line with the principle 
laid down in the former appeal, and the case does not 
state that it contains all the evidence, the finding will 
not be disturbed. Second Division, April 16, 1889. 
Genet v. City of Brooklyn. Opinion by Potter, J. 








ASSIGNMENT FOR CREDITORS—PARTNERSHIP.-—(1) A 
New York firm, composed of G. and D., being in strait- 
ened circumstances, it was resolved that G. should go 
to Australia for the purpose of making sales sufficient 
to relieve the firm, and that D. should remain in 
charge of the business. After G.’s departure, D. be- 
came alarmed at the increasing embarrassments of the 
firm, and telegraphed G. to return and help him. G. 
replied, stating his reasons for not abandoning his 
Australian trip, and advising D. what course to pur- 
sue. He also gave D. certain directions as to prefer- 
ences, etc., should an assignment become necessary. 
Held sufficient authority to D. to execute an assign- 
ment for the benefit of creditors in the firm name at 
any time it should become necessary during G.’s ab- 
sence in Australia. (2) The direction to prefer certain 
creditors did not authorize an assignment only on con- 
dition that such creditors should be preferred, so that 
on payment of their claims the authority to execute 
the assignment should terminate. (8) D., in addition 
to his and the firm name, signed G.’s name to the as- 
sigument ‘‘ by authorization,” and acknowledged it for 
G. Held, that such acknowledgment was surplusage. 
Second Division, April 16, 1889. Klump v. Gardner. 
Opinion by Haight, J. 


CONTRACTS--EVIDENCE.—In an action for obtaining 
subscriptions to defendants’ encyclopedia, where it ap- 
peared that defendants agreed to pay plaintiff $15 for 
each order that he obtained, defendants may show 
that the words “$15 an order for each and every or- 
der obtained for the encyclopedia’’ meant, and were 
well understood in the subscription book business to 
mean, $15 for each order obtained for the encyclope- 
dia under which five volumes have been taken and 
paid for. Walls v. Bailey, 49 N. Y. 464-469, citing Star- 
kie Ev., 637, 710; 1 Greenl. Ev., §§ 292-294; Broom 
Leg. Max. 682, 889, 890; 2 Pars. Cont. 541; 2 Whart. 
Ev., § 962; Dana vy. Fielder, 12 N. Y. 40; Hinton v. 
Locke, 5 Hill, 487. Second Division, April 16, 1889. 
Newhall v. Appleton. Opinion by Parker, J. 


——— FORFEITURE CLAUSE — APPEAL.— (1) V. en- 
tered into a contract with defendant city to improve 
a street, the work to be finished in 100 days. The con- 
tract provided that it should be the duty of the city 
engineer to report to the council whenever V. should 
refuse or neglect to supply a sufficiency of workmen 
or materials, or should fail to prosecute the work with 
proper diligence, or should omit to fulfill any provis- 
ion of the contract; that if the council should be sat- 
isfied that such report was correct, it could declare the 
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contract ‘‘to be void and forfeited, broken and vio- 
lated,’’ and could employ other persous to finish the 
work according to the contract at V.’s expense. Two 
years later the engineer reported to the council that 
the time provided for the completion of the contract 
had long sinceexpired, and that V. had neglected to 
perform it in certain respects, whereupon the council 
notified V. that unless he resumed the work and_pros- 
ecuted it with diligence the city would consider the 
contract forfeited, and would employ others to com- 
plete the work at his expense. A resolution was after- 
ward passed declaring the forfeiture for V.’s failure to 
complete the work, and the city employed others to 
complete it, and some of the work done by V. was 
taken down and rebuilt. No notice was given by the 
city to V. that any of the work he had actually done 
would be taken down or changed. Held, that the city’s 
power to complete the contract was not limited to the 
ground upon which it was declared forfeited, but ex- 
tended to all matters necessary to the execution of the 
contract according to the plans and specifications, in- 
cluding the making perfect any thing V. had left im- 
perfect. (2) The engineer’s report was sufficient to 
give the council jurisdiction to declare the forfeiture. 
(3) In a suit by certain laborers and materialmen to 
enforce their liens against the money in the city’s 
hands belonging to V., the amount in controversy is 
the amount due him, as that must be established be- 
fore any lien can be enforced; and where the judg- 
ment finds that $2,454.94 is due him, and distributes 
$1,803 thereof among the several lienors, it is appeal- 
able, though some of the liens are for less than $500. 
Second Division, April 16, 1889. Powers v. City of 
Yonkers. Opinion by Vann, J. 


CORPORATIONS — TREASURER — LIABILITY.—(1) The 
banking firm of M. & Son had fora long time acted as 
plaintiff’s financial agents. M. died, and his sons, H. 
and E., continued the business in the name of M.’s 
Sons, and H. became plaintiff's treasurer, his firm con- 
tinuing to act as plaintiff's financial agents, keeping 
its transfer books, paying all stock dividends, and fre- 
quently making advances to it. The account on the 
firm’s books was kept in the name of plaintiff, and on 
plaintiff's books in the name of M.’s Sons. Plaintiff 
kept no account in the name of H. as treasurer. Re- 
mittances were at one time made to his order, but 
atterward, at his request, they were sent direct to the 
order of the firm. The annual reports distributed to 
plaintiff's stockholders stated the funds in the hands 
of the firm, but gave no statement showing funds in 
the hands of H. as treasurer. M.’s Sons failed, owing 
plaintiff a large sum. Held, that plaintiff had ratified 
H.’s action in depositing its funds with the firm, and 
could not hold him personally liable for the loss. (2) 
In the absence of proof of the powers, functions and 
duties of the treasurer of a foreign corporation, he 
must be held to the same measure of liability as is im- 
posed on all persons who are clothed with fiduciary re- 
lations toward property in which others are benefi- 
cially interested. Second Division, April 16, 1889. New 
York, P. & B. R. Co. v. Dixan. Opinion by Parker, J. 


CRIMINAL LAW — MURDER — EVIDENCE. — (1) On a 
murder trial, the evidence showed that defendant was 
accused by deceased, a woman, of improper relations 
with the daughter of defendant’s employer; that he 
struck deceased with his fist, knocking her down, the 
daughter and another man also being present; that de- 
ceased seized a tea-kettle and struck at defendant, 
who, aided by the daughter, secured the kettle; that 
deceased then assaulted the daughter, and drove her 
from the room; that the man present attempted to 
stop the fray, but was pushed away by defendant; that 
deceased then went to the further corner of the room 
and tried to avoid defendant, who took a hammer, 





went to her, and asked if she accused him of improper 
conduct, and, receiving the reply, ‘*I do,’’ struck her 
on the head with the hammer; that deceased then 
staggered from the room, and was afterward found 
dead; that defendant prevented the other man from 
going to her assistance, and kept him away over night; 
and that defendant was under the influence of liquor 
at thetime. Held, that aconviction for murder in the 
first degree was warranted. (2) The prosecution was 
properly allowed, on cross-examination, to ask a wit- 
ness, for the purpose of refreshing his memory, 
whether he had not previously sworn, before the com- 
mitting magistrate and the grand jury, that defendant 
during the affray moved coolly across the room to de- 
ceased, and addressed her inalow and quiet tone of 
voice, where such testimony was not inconsistent with 
his former testimony. Bullard v. Pearsall, 83 N. Y. 
230. April 16,1889. People v. Kelly. Opinion by Ru- 
ger, C. J. 


EMINENT DOMAIN—RAPID TRANSIT AcT.—(1) Un- 
der section 26 of the ‘‘ Rapid Transit Act’? (Laws of 
New York, 1875, chap. 606), empowering every corpo- 
ration formed under it ‘‘to cross, intersect, join and 
unite its railroad with any other railroad before con- 
structed, at any point on its route, * * * with the 
necessary turn-outs, sidings and switches, and other 
conveniences in furtherance of the objects of its con- 
nections,” an elevated railroad company may con- 
struct a curve so as to make a connection between two 
of its own distinct lines of road, and may take private 
property for that purpose. (2) In reviewing proceed- 
ings under the *‘ Rapid Transit Act,’ the Court of Ap- 
peals will confine itself to the questions of law in- 
volved, and will not interfere with the determination 
of the Supreme Court as to the question whether the 
company needs the land proposed to be taken. April 
16,1889. J/nre Union El. R. Co. Opinion by Gray, J. 


EQUITY — JURISDICTION —: CHATTEL MORTGAGES— 
PLEADING — PARTIES—APPEAL.—(1) A complaint al- 
leged the giving of the chattel mortgage held by plain- 
tiff on part of the furniture and fixtures of a hotel; 
the giving of two subsequent mortgages on other parts 
of the furniture to H.; the sale of the property in bulk 
by the mortgagor, and the giving of a fourth mortgage 
to W. on the whole thereof; the subsequent recovery 
of a judgment against the purchaser; the issue of exe- 
cution and levy on all the property—and alleged that 
W. and the judgment-creditor claimed priority of 
plaintiff by reason of the failure to refile plaintiff's 
mortgage, and threatened to sell the property; that, 
if sold, the property would produce enough to pay the 
liens, but, if sold separately, with the conflicting 
claims and resulting lawsuits, would not produce 
nearly as much as if sold in bulk, in connection with 
the lease and good will, which the owner was desirous 
of disposing of—and prayed for a receiver to sell the 
property in bulk, and distribute the proceeds under 
the direction of the court, according to the rights of 
the parties, as they should be established. Held,a 
proper case for equitable cognizance. (2) That there 
is an adequate remedy at law must be alleged in the 
auswer, in order that it may beinsisted on. (3) Equity 
having obtained jurisdiction, the court could order 
the sale of other property included in one of the sub- 
sequent mortgages, either separately or with that in- 
cluded in the other mortgages. (4) Orders appointing 
a receiver, directing a sale, etc., are not reviewable, 
they being proper to the action, and within the discre- 
tion of the court, and the action being of equitable cog- 
nizance. (5) The rights of a subsequent mortgagee are 
not affected, nor the determination of the action pre- 
vented, by the fact that plaintiff's mortgage was given 
to secure indorsements to certain notes, one of which 
is held by a person not a party to the action, it not ap- 
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pearing that he is the assignee of any of the mortga- 
gees. (6) The question of the non-joinder of a party 
should be raised by demurrer or answer. (7) A ques- 
tion not presented by specific exception is not review- 
able. Second Division, April 16, 1889. Ostrander v. 
Weber. Opinion by Potter, J. Follett, C. J., and 
Brown, J., dissenting. 


EX ECUTORS—TRUSTS—TAXES.—A testator’s personal 
estate was insufficient to pay his general liabilities, 
and his land was sold in actions to foreclose liens 
thereon, and to admeasure the widow’s dower. The 
judgments in said actions required certain back taxes 
on the land to be paid from the proceeds, which was 
done, and the residue of the proceeds was paid over to 
a trust fund created by the will, of which the executor 
was trustee. Held, that as the trust fund would ulti- 
mately be liable for the debts of the estate, the execu- 
tor would not be required to replace from the personal 
assets the amount so deducted from the trust fund. 
Smith v. Cornell, 111 N. Y. 564. April 16,1889. Smith 
vy. Cornell. Opinion by Andrews, J. 


INJUNCTION—PROCEDURE.— Plaintiff brought an ac- 
tion in the Common Pleas to foreclose a lien, making 
appellants, as alleged prior lienors, parties, after ap- 
pellants had obtained judgment of foreclosure in the 
District Court. Plaintiff then obtained on affidavits 
an order that appellants show cause why they should 
not be restrained from enforcing their judgment, and 
a preliminary injunction was granted. The order was 
returnable on the day that judgment for plaintiff was 
entered in his action, but the permanent injunction 
was not then grauted, nor did the judgment give any 
relief by injunction. Afterward the injunction was 
allowed. Held, under the Code of Civil Procedure of 
New York, section 602, abolishing the writ of injunc- 
tion, and declaring that an injunction may be granted 
by an orderas a provisional remedy, that the litiga- 
tion in which the order was made having reached final 
judgment, the injunction could not be granted. Gard- 
ner v. Gardner, 87 N. Y. 18; People v. Randall, ‘3 id. 
416; Spears v. Mathews, 66 id. 128. April 16, 1889. 
Jackson v. Bunnell. Opinion by Finch, J. 


JUDICIAL SALE—ENFORCEMENT.—The receiver of a 
bank having instituted proceedings to obtain the in- 
struction of the court as to the disposition to be made 
of certain assets, a reference was directed, pending 
which defendants offered to purchase a judgment in 
favor of the bank. The referee in his report recom- 
mended that defendants’ offer be accepted, whereupon 
the court authorized the receiver to sell and transfer 
the judgment to defendants for the sum offered. The 
receiver and defendants then made arrangements for 
completing the contract. Held, a judicial sale, which, 
on defendants’ refusal to complete, could be enforced 
by motion. Second Division, April 16, 1889. White vy. 
Rand. Opinion by Bradley, J. 


_ LANDLORD AND TENANT—CONTRACT.—(1) Plaintiff 
and his sister, defendant’s intestate, occupied to- 
gether for about eight years a house owned by plain- 
tiff. Plaintiff furnished the supplies, and the intestate 
performed all the household duties. Plaintiff then 
married and removed from the house, and the intes- 
tate continued to reside there alone for several years, 
living in a very economical manner. She was 1n ex- 
clusive possession of the house, at times letting rooms 
and receiving the rents. There was no evidence that 
she requested permission to occupy the house, or that 
plaintiff gave her permission to do so, or that any ar- 
rangement was made about it. Plaintiff's evidence 
showed that the intestate did not think that she was 
under any obligation to pay rent. Though she lived 
for several years after leaving the house, and was 
abundantly able to pay the rent, plaintiff never de- 
mauded it. Held, that the relation of landlord and 


tenant was not proved, and that plaintiff could not re- 
cover for the use and occupation. (2) Defendant’s in- 
testate lived in plaintiff's family at intervals for about 
ayear. She stated before going to his house that her 
brother had ‘‘ offered her a home there.’’ The evidence 
showed, that though possessed of considerable means, 
the intestate was very penurious. No request was 
made for board, and no arrangement was made about 
it. Held, that plaintiff could not recover for such board 
from the estate. April 16, 1889. Collyer v. Collyer. 
Opinion by Earl, J. 


MARRIAGE — VALIDITY — EVIDENCE.—(1) In an ac- 
tion for dower, plaintiff's marriage with deceased was 
denied, and no proof of a ceremonial marriage was 
offered. The evidence showed that plaintiff was, and 
had been for nine years before his death, a servant in 
the family of deceased, who was an old man. De- 
ceased lost his wife three years prior to his death, and 
plaintiff continued to act as his cook and housekeeper, 
being treated only as a servant, until, by a criminal in- 
timacy which began between them, she became preg- 
nant, and he removed her to a house, where he sup- 
ported her, and tovk rooms himself at a hotel in the 
city. When the child was born he acknowledged its 
paternity in many ways, and when plaintiff went to 
live with her mother he spent much time there, sleep- 
ing with her, referring to her as his wife, and address- 
ing her mother as his mother. He referred to her and 
the child as his family, and finally went to live with 
her altogether. To those who knew of their cohabita- 
tion he always held her out as his wife, and she was so 
reputed, but to others he passed as a widower, and de- 
nied any intention of remarrying. He told a business 
partner that be was legally married to plaintiff, hav- 
ing taken legal advice on the subject, and refused to 
have a ceremony performed, when urged to do so for 
the sake of the child, and of another with which plain- 
tiff was enceinte, on the ground of publicity. Before 
leaving deceased’s residence plaintiff disclaimed be- 
ing married to deceased. Shortly after the birth of 
the first child deceased made a codicil to his will, be- 
queathing alegacy to plaintiff by her maiden name, and 
also one to the child, giving it his own name. 
Held, that a verdict in favor of the existence of a mar- 
riage between them was supported by the evidence. 
(2) Evidence that plaintiff, about the time of the death 
of deceased’s wife, wore aring bearing an inscription 
of “J. G. to A. S.,”’ the initials, respectively, of de- 
ceased and plaintiff, but with which ring deceased was 
not connected by evidence, is inadmissible to sustain 
the theory of marriage, but if stricken out at once, 
the error in its admission is harmless, though the jury 
were not charged to disregard it, no request for such 
charge being made. (3) J. was married to H. in 1865, 
and two weeks afterward the latter left him. Six 
months later he found her in a house of ill-fame, and 
shortly afterward they met at the office of a lawyer, 
and entered into articles of separation, which he be- 
lieved amounted to a divorce. He never saw her again, 
and in 1870 heard that she wasdead. She lived as late 
as 18738, and was seen by acquaintances in Indianapolis 
and New York. She led a fast life, and wandered 
much from place to place. J. only asked one ac- 
quaintance where she was, and the latter replied that 
he did not know. J. made no effort to find where her 
family was, though he could have done so from her 
relatives, who lived in his vicinity. He stated at dif- 
ferent times that she was living, but that he had a di- 
vorce from her. In 1871 J. married plaintiff. 3 Re- 
vised Statutes of New York (7th ed.), page 2332, sec- 
tion 6, authorizes a married man, whose wife has 
absented herself for five successive years without be- 
ing known to him to be living, to marry again. Held, 
that the evidence supported the finding that J. con- 
tracted the second marriage in bad faith, without tak- 
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ing proper steps to learn whether H. was still living, 

' and therefore, under the statute, his second marriage 
was void. Second Division, April 16, 1889. Gall v. 
Gall. Opinion by Vann, J. Haight and Parker, JJ., 
dissenting. 


CONVEYANCES.—(]) Plaintiff and defendants’ 
testator were husband and wife, and entered into an 
agreement by which testator bound himself to secure 
to her the payment of $10,000 upon his death, provided 
that she should faithfully perform her duties as his 
wife. Soon afterward they agreed to separate, and 
executed a writing under seal, whereby it was agreed 
that, in consideration of $5,000 paid to her, she should 
absent herself from his home, and make no further 
claim against him or his estate, and should release her 
interest in his estate, with the further provision that 
the sum of $5,000 should be fixed as liquidated dam- 
ages in the event of her violation of the agreement, 
which was made a charge on her separate estate, and 
the prior agreement was to be annulled. Held, that 
the latter agreement, so far as it was executed and no& 
executory, was not void because made between hus- 
band and wife, and was a good defense to an action 
upon the former agreement to pay the sum of $10,000. 
(2) The agreement being executed, the law will recog- 
nize it, though, if executory, its validity might have 
been denied on the ground of its being opposed to pub- 
lic policy in providing for the separation of husband 
and wife. (3) The value of the obligation to pay the 
sum of $10,000 being contingent on the duration of tes- 
tator’s life and the solvency of his estate, it cannot be 
said that the payment of $5,000 in lieu of said sum was 
an inadequate consideration for the release, and there- 
fore no presumption arises from the relationship of the 
parties that she was defrauded or imposed upon. (4) 
The defendants having denied by their answer any 
liability on the original contract, alleging the failure 

of plaintiff to perform the conditions thereof, plaintiff 
could not, without refunding or tendering the $5,000 
received, recover thereon, even if she was unduly in- 
fluenced to release the former obligation. April 16, 
1889. Tallinger v. Mandeville. Opinion by Earl, J. 


MUNICIPAL CORPORATIONS—STREETS.—(1) In estab- 
lishing a grade for a street, and adopting plans for its 
improvement, which provide for a dry-wall of stone 
for the support of the grade and sidewalk, so as to pre- 
vent the earthwork from extending beyond the street 
line, the common council acts judicially, and no re- 
covery can be had for the inconvenience thereby oc- 
casioned. (2) Plaintiff's premises are on the side of a 
steep hill or ravine, and are of a lower grade than that 
established for the street, and water collecting on the 
street between plaintiff's premises and the intersec- 
tion of another street, where there are sewers, flows 
on such premises. On one or two occasions of great 
freshets, when the sewers were temporarily clogged 
by debris, additional water flowed thereon. It did not 
appear that the premises were subjected to a further 
burden than would be borne in a natural state. Held, 
that no action against the municipality would lie. (3) 
Where the specifications for grading the street provided 
for such a dry-wall, but gave the abutting owners the 
privilege of constructing a wall of masonry, and the 
contractor was willing to lay the wall opposite plain- 
tiff’s premises in cement, but laid a dry-wall because 
of plaintiff's refusal to pay for the cement, an action 
cannot be maintained against the municipality for neg- 
ligence in constructing a wall which allows water to 
percolate through it. (4) The water percolated through 
agutter, which was required to be constructed by 
plaintiff, and was constructed by her, of cobble stones 
instead of flat stones fourteen inches wide, as con- 
templated by the ordinance. Plaintiff alleged that 
after its construction it was taken up and relaid, but 








did not show that the same was done by defendant, 
and the latter’s witness stated that the gutter, as orig- 
inally constructed, was not interfered with. Held, 
that the city was not liable. Second Division, April 
16, 1889. Watson v. City of Kingston. Opinion by 
Haight, J. 


LEASE—ESTOPPEL.—(1) In an action for the 
rent reserved on the lease of a pier by New York city 
defendant cannot avoid liability on the ground that 
the lease was not ‘‘made at public auction, to the 
highest bidder,’’ as required by Laws of New York, 
1870, chapter 383, section 37, in case of ‘‘all leases other 
than for districts appropriated * * * to special 
commercial interests,’ unless it appears that the 
premises in question were so excepted. (2) Defend- 
ant, having enjoyed the benefit of the lease, is estop- 
ped to deny its validity. The principle of estoppel, 
upon which this rule stands, has been recognized and 
applied in a uniform course of recent decisions by this 
court, and there is no feature in the present case 
which requires a renewed discussion of the subject. 
Arms Co. v. Barlow, 63 N. Y. 62; Raft Co. v. Roach, 
97 id. 378. April 16, 1889. Mayor, etc., of the City of 
New York v. Sonneborn. Opinion by Danforth, J. 


NEGLIGENCE—CONTRIBUTORY—INFANT.— (1) Plain- 
tiff, a boy of seven years, at the instance of a street car 
conductor, turned a switch, and then stepped onto the 
car platform to receive a penny, and while waiting, 
defendant’s ice wagon struck the car, and injured 
plaintiff. The car was turning a corner, and the ice 
wagon was moving rapidly. There was evidence that 
the ice wagon might have been stopped had the driver 
known that the car would turn into the other street, 
aud thusthrow out the rear corner, which was the 
portion struck, and also that when the car commenced 
to turn the wagon could have been stopped. Plaintiff 
testified that he did not see the wagon, nor look for 
one. Held, that the question of defendant’s negli- 
gence and plaintiff's contributory negligence were for 
the jury. (2) The fact that plaintiff was standing on 
the platform of the car, when there were seats to be 
had inside, cannot be asserted as a defense by the 
owner of the ice wagon. (8) Plaintiff was not charge- 
able with negligence by virtue of Laws of New York, 
1880, chapter 585, subjecting to a fine any minor child, 
other than a passenger, who shall ride on the platform 
of astreet car. Second Division, April 16, 1889. Con. 
nolly v. Knickerbocker Ice Co. Opinion by Bradley, J. 
Potter, J., dissenting. 


NUISANCE—CONTRIBUTORY NEGLIGENCE.— (1) Be- 
hind defendants’ store was an alley, used principally 
by the owners of the buildings along it, and closed at 
oneend. Between the store and thealley on defend- 
ants’ land was an area eight feet deep, having a stone 
wall, on the top of which was a stone coping, seven 
inches high above the alley, and two feet wide. The 
alley was used by.any who wished, but almost exclu- 
sively in the day-time, and in business hours, and was 
always much incumbered with barrels, boxes and rub- 
bish. Held, that thearea was not a dangerous nuis~ 
ance. (2) Plaintiff's intestate was a private detective, 
whose duty it was to pass through the alley every hour 
in the night, and examine the rear doors of certain 
buildings. He had been thus employed thirteen nights, 
and was perfectly familiar with the alley. He was 
found lying in the area so injured that he died. There 
was no evidence how the accident happened, and he 
gave no account of it when taken out. He could not 
have fallen in when passing along the alley, but must 
have left it and gone over the stone coping. Theother 
stores, including the ones he examined, were close to 
the alley, while defendants’ was back three feet. Held, 
that plaintiff should be nonsuited, having failed to 
show that intestate was without fault. Cordell v. 
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Railroad Co., 75 N. Y. 330; Dubois v. City of Kings- 


ton, 102 id. 219. April16,1889. Bondv. Smith. Opin- 
ion by Earl, J. Ruger, C. J., concursin result; Dan- 
forth, J., not voting. 


OFFICE AND OFFICER—REMOVAL—SUSPENSION.—(L) 
The power of the board of excise of the city of New 
York to remove an inspector does not include the 
power to suspend. (2) When the trial court, by a mo- 
tion to direct a verdict, is placed in the position of the 
jury as to questions of fact, its decision thereon is 
binding on appeal, if there was any evidence to sus- 
tain it. April 16, 1889. Gregory v. Mayor, etc., of the 
City of New York. Opinion by Peckham, J. 


PLEDGE -- TROVER AND CONVERSION — AGENTS — 
TRUSTS—PARTIES.—(1) Where one who has taken the 
legal title of goods to secure himself as surety on the 
owner’s bond, but has never been in possession, at- 
tempts to transfer the goods to another beforea breach 
in the condition of the bond, his attempted transfer 
amounts only toa waiver of his lien, without passing 
any title to his transferee. (2) An agent to whom 
goods are committed to be sold was directed to make 
no sale until the price was submitted to and approved 
by the principal. Held, that asale by the agent with- 
out such approval was a conversion of the goods. 
Syeds v. Hay, 4T. R. 260; Sarjeant v. Blunt, 16 Johns. 
73; Laverty v. Snethen, 68 N. Y. 522. (8) Where an 
agent is directed to sell goods for a certain price, and 
apply the proceeds to his principal’s debts, but the 
principal does not execute any writing in reference to 
the property, or assign any interest in it to the agent, 
no trust is created in the goods, as no title passes to 
the agent. (4) Until acceptance or adoption of the ar- 
rangement by the principal’s creditors, such creditors 
have no legal interest in the agent’s promise as to dis- 
tribution, and the principal’s direction in reference 
thereto may be revoked. Simson v. Brown, 68 N. Y, 
355; Vrooman v. Turner, 69 id. 280; Kelly v. Roberts, 
40 id.432. (5) The objection that the creditors were 
not made parties to an action for a conversion of the 
goods, if available at all, could only be raised in the 
answer. Second Division, April 16, 1889. Comley v. 
Dazian. Opinion by Vann, J. 


TAXATION —Y. M. C. A. BurLDING.—Laws of New 
York, 1883, exempt from taxation every building for 
public worship, and the lot whereon it is situated, and 
the furniture belonging to it. Consolidation Act, sec- 
tion 827, makes the provision inapplicable to any such 
building for public worship in the city of New York, 
unless used exclusively for such purposes, and exclu- 
sively the property ofa religious society. The Young 
Men’s Christian Association, formed for the improve- 
ment of the spiritual, mental and social condition of 
young men, by means of sermons, libraries, reading- 
rooms, social meetings, and other incidents, such as 
lectures, gymnasium, concerts and other entertain- 
ments, owned and exclusively occupied a building in 
that city containing twenty-two rooms, one only of 
which was used for public worship, and that not exclu- 
sively, as it was also used for lectures. Held, that the 
building was not exempt. April 16, 1889. Young 
Men’s Christian Ass’n v. Mayor, etc., of New York. 
Opinion by Finch, J. 


VENDOR AND PURCHASER—CONSTRUCTION OF CON- 
TRACT—FAILURE OF CONSIDERATION.—(1) Plaintiff's 
intestate entered into an agreement with defendant 
by which, in consideration of the sum of $1,500 ‘‘ to her 
in hand paid,’’ she agreed to release, quit-clain and set 
over to the defendant all her interest in certain prem- 
ises, which had been previously conveyed by her to de- 
fendant. It was further agreed that the intestate 
should procure a release of her bhusband’s interest, ‘‘if 
any he has,” to said premises; and that when the de- 
fendant should pay the $1,500, the intestate and her 


husband should discharge the defendant from all claims 
which either of them had against the defendant. At 
the same time the defendant executed a note for the 
$1,500. No reference was made in either instrument 
to the other, and at the maturity of the note the de- 
fendant commenced making payments, without claim- 
ing that he was entitled to a concurrent performance 
of any obligations of the intestate. Held, that the per- 
formance of the covenants for the said releases entered 
into by the intestate was not intended to be concur- 
rent with the payment of the purchase-money, and 
that an action could be maintained on the note with- 
out showing such performance. (2) In an action on 
the note it appeared that the contract provided for the 
surrender of the possession of the land two years be- 
fore the action was brought, and defendant made no 
allusion in his answer nor in his testimony, to any 
breach of the contract in this respect; and while the 
answer set up asa counter-claim an indebtedness for 
rent for astated period before the surrender, no claim 
was made for rent after that time. Held, that the trial 
court was justified in assuming that the defendant 
had taken possession of the land as provided by the 
contract, and that such being the case, the defense of 
failure of consideration could not be made. April 16, 
1889. Kirte v. Peck. Opinion by Ruger, C. J. 


‘WILL—CONVERSION.—A testator, after certain lega- 
cies, gave to his executors all the residue of his estate 
in trust, with power to receive the rents and profits, to 
sell and convey the property, co invest both the rents 
and profits and the proceeds of sales, and to ‘ divide 
and apply the same and the income thereof’’ as di- 
rected. He then directed the executors to apply two- 
sixths of said residue to the use of his wife for life, 
limitation over to his children, and the issue of suchas 
are deceased. By four clauses identical in language 
he directed his executors to apply one-sixth of said 
residue to each of his four children for life, limitation 
over #0 their issue. The share of any child dying with- 
out issue was to go to the survivors and their issue. 
Held, that the executors were given a discretionary 
power of sale which did not effect a conversion of the 
realty. White v. Howard, 46 N. Y. 162. To justify 
such a conversion there must be a positive direction 
to convert, which, though not expressed, may be im- 
plied, but, in the latter case, only when the design and 
purpose of the testator is unequivocal, and the impli- 
cation so strong as to leave no substantial doubt. Hob- 
son v. Hale, 95 N. Y. 598. Where however only a 
power of sale is given, without explicit and imperative 
direction for its exercise, and the intention of the tes- 
tator in the disposition of his estate can be carried out, 
although no conversion is adjudged, the land will pass 
as such, and not be changed into personalty. Cham- 
berlain v. Taylor, 105 N. Y. 194. April 16, 1889. Scholle 
v. Scholle. Opinion by Finch, J. 


——— CONSTRUCTION. —Testator, by the fourth 
clause of his will, gave his residuary estate in trust to 
pay the income to his wife for life, and upon her death. 
to pay ‘‘ out of the capital of said trust-estate’’ certain 
legacies, and to distribute the remainder to certain 
legatees named. Clause 5 authorized the trustees of 
the estate, so ‘* bequeathed as aforesaid for the use 
and benefit of my wife during her life,’’ to sell any of 
the real estate. Clause 6 provided that his homestead 
should only be sold during his wife’s life-time, with 
her consent, and that she should be allowed to occupy 
the same for life, and directed the trustees to pay out 
of his estate, during her occupancy thereof, all taxes, 
repairs and interest on mortgages thereon. Held, in 
view of the general principle making a life-tenant 
liable for the interest on a mortgage accruing during 
the continuance of his estate, and the plan of the will 
as evidenced by the provisions mentioned, the direc- 
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tion to the trustees in clause 6, to pay interest, etc., on 
mortgages on the homestead out of his estate, did not 
authorize the application of the principal of the fund 
to the payment of such interest, as only unequivocal 
expressions should be given that effect. April 16, 1889. 
In re Albertson. Opinion by Gray, J. 
CONSTRUCTION—POWERS.— (1) In contempla- 
tion of marriage, testatrix conveyed her real and per- 
sonal] estate to trustees by a deed, which was virtually 
a marriage settlement. The trustees were empowered, 
if the marriage took place, to collect and pay testatrix 
the income during her life or coverture, and, if she 
should survive her coverture, to reconvey to her, but 
if she should die covert they were to convey and de- 
liver the estate to such persons as she might appoint 
by will, which the deed gave her full power to make. 
If she should not so appoint, the trustees were to con- 
vey to her heirs. She died, leaving her husband and 
certain children, the issue of said marriage, surviving, 
to two of whom she devised all her property, mention- 
ing especially the trust-estate, for their lives, with re- 
mainder over, and if either should die in minority 
without issue, his share should go to the survivor. 
1 Revised Statutes of New York, page 723 et seq., sec- 
tion 41, provides that an expectant estate created by 
devise begins at the death of testator. Section 105 
makes powers reserved by a grantor subject to the 
same statutory rules as powers granted. Sections 128 
and 129 provide that the period during which the abso- 
lute power of alienation may be suspended by any in- 
strument made in the execution of a power shall be 
computed from the date of the creation of the power, 
and that no estate may be limited by such an instru- 
ment to any person who would have been incapable of 
taking under the instrument creating the power. 
Held, that as the power of disposition reserved by tes- 
tatrix in the deed was not absolute, her devise must be 
construed as an attempted appointment under the 
deed, and that under the statutes mentioned it wasin- 
valid as an infringement of the law against perpetui- 
ties, since connecting it with the deed creating the 
power, it suspended the power of alienation for the 
three lives of testatrix and her two sons, the latter not 
being in esse at the time of the execution of the deed. 
Danforth and Gray, JJ., dissenting. (2) The Married 
Woman’s Separate Property Act of 1848, as amended 
by the act of 1849, section 2, authorizing any person 
holding property as trustee for a married woman to 
convey it to her at her request, and with the assent of 
a justice of the Supreme Court, who shall first be satis- 
fied of her fitness to manage the property, does not 
apply to the trust mentioned, but only to nominal 
trusts, the sole object of which is to secure to the wife 
the enjoyment of her separate estate. April16, 1889. 
Genet v. Hunt. Opinion by Andrews, J. 

——— CONSTRUCTION — EXTRINSIC EVIDENCE.— (1) 
A residuary devise of equal portions of testator’s es- 
tate to each of a number of persons, ‘‘to have and to 
hold the same to them, their heirs and assigns, for- 
ever,’’ in the absence of any other controlling lan- 
guage in the will, lapses upon the death of a deviseein 
testator’s life-time as to the share of such deceased de- 
visee; the habendum clause being construed accord- 
ing to its primary sense as words of inheritance, 
and not as words of substitution of the heirs 
of the devisee in case of his death. (2) 
There being nothing ambiguous in the language of 
the will, the circumstances surrounding testatrix— 
such as the fact that she derived the estate from her 
husband, and that the devisees were his near relatives, 
and that she left no descendants, from which facts her 
intention to restore the estate to her husband’s kin- 
dred might be deduced—are unimportant and inad- 
missible. At common law a legacy or a devise lapsed 
and became void where a legatee or devisee failed to 





survive the testator. The reason of the rule was that a 
willin its nature is ambulatory, and does not become 
operative until the death of thetestator, and until 
that event the legacy has never vested. 1Jarm. Wills, 
338; 2 Wms. Ex’rs, 1084; Corbyn v. French, 4 Ves. 418, 
435. ‘This rule of the common law with respect to the 
lapsing of a legacy or devise was not abrogated, but it 
was modified, by the Revised Statutes of New York to 
this extent: that where the devise or bequest is to a 
child or descendant of the testator, who dies in his 
life-time, leaving a descendant who survives the testa- 
tor, the estate or interest given vests in the descend- 
ant of the legatee or devisee. 2 Rev. Stat. 66, § 52; 
Downing v. Marshall, 23 N. Y. 366. It is apparent that 
the statute assumes, that but for its provisions, the 
devises or legacies in the case of the predecease of the 
devisee or legatee would have lapsed. Words of in- 
heritance are now unnecessary to convey a fee, and are 
mere surplusage, whether used in wills or in deeds. 
That fact however is not a sufficient reason for us to 
import into their use the expression of an intention 
that they shall be taken as words substituting, in the 
place of the predeceased legatee or devisee, his heirs. 
When words like these have a well-settled and a well- 
understood meaning, we should not invest them with 
a different one, unless we are forced to do so by a con- 
viction based on some stronger support than that 
which is afforded by suggestion or speculation, how- 
ever plausible. We must take the whole, structure of 
the will together, and not dismember it, to discover 
what it accomplishes, and what it was meant to accom- 
plish. We may assume indeed that the testatrix was 
aware of the effect of the predecease of a legatee; for 
we find inthe third clause of her will, in the case of a 
gift to her nephew, Nathan Crary, a provision that ‘‘in 
case he shall die before the receipt of said legacy then 
the same shall go and be paid to his children,”’ ete. 
Evidence of a similar understanding of the effect of 
the death of a legatee is suggested by the reading of a 
language of the third clause of the codicil. How can 
it be fairly argued then that a reason exists that the 
words in question, which possess a certain meaning, 
should be read in another than their ordinary sense? 
Is it because the testatrix ought morally, and there- 
fore must be held to have intended, to convey the 
bulk of her estate to the relatives of her deceased hus- 
band? Thatisasentimental reason, and it may ex- 
plain as much asshedid. But it cannot warrant our 
importinginto her will another intention, which not 
only lacks support in expression, but may not in fact 
have been her intention, when we consider the fact 
that in other cases of gifts she has contemplated the 
effect of a possible predecease of the devisee, and has 
provided against its occurrence, so as to perpetuate 
them in the descendants of the donee. The words of 
this clause are most inapt to signify substitution. To 
give to them sucha sense we should have to disregard 
and cut out such-words as ‘*to have and to hold,”’ and 
“‘assigns,’’ and interpolate others. They are meaning- 
less, if the clause isto be regarded as substitutional. 
No gift can vest in the donee until the death of testa- 
trix. What then is the sense of ‘‘to have and to hold,” 
or of ‘‘assigns?’? The decision in Van Beuren v. 
Dash, 30 N. Y. 393, is a precise authority upon the 
question raised in the present case, and we see no sub- 
stantial distinction between the two cases. There the 
insertion of the words ‘‘and their heirs’? in a devise 
was held to show the extent of the interest devised ; 
and Denio, C. J., answered the argument that the de- 
vise was one in favor of the heirs of the devisees by 
reference to the case of Brett v. Rigden, 1 Plow. 345, 
and to its being accepted authority in England. He 
also said: ‘‘ It does not follow that because such words 
may now be dispensed with, that where they are in- 
serted their legal effect is different from what it would 
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have been before the statute.’’ In Thurber v. Cham- 
bers, 66 N. Y. 47, it was said of the presence of similar 
words in a will that ‘although the use of them was 
unnecessary to vest a fee, it is quite common, and the 
usual way in deeds and conveyances, to insert them 
for greater certainty.’ In Hand v. Marcy, 28 N. J. Kq. 
59, Chancellor Runyon, in a well-considered opinion, 
held that the addition of the words ‘‘their heirs and 
assigns’’ to a gift of the residue did not prevent a 
lapse where a residuary legatee died in the life-time of 
the testator, aud that as toso much of the estate dis- 
posed of by the residuary clause the testator had died 
intestate. Sword v. Adams, 3 Yeates, 34; Sloan v. 
Hanse, 2 Rawle, 28, are also decisions in point. Other 
authorities might be cited to show the universality of 
the rule as to lapse in similar cases, but it does not 
seem necessary. I think the appeal must fail. ‘To 
sustain it we should have to make a new will, when 
we have no sure guide and uo direction—no other rea- 
son than the ingenious suggestion of a possible motive, 
or rather of one which the counsel] says the testatrix 
ought'to have entertained. Fairly considered, these 
words, which have suggested to the appellants their 
ground for contention, were but acommon or an in- 
tensified form of expression of an absolute gift. It 
was an expression consistent with the gift of an abso- 
lute ownership, but inno wise indicative of a direc- 
tion to transfer the part given to a legatee to his heirs 
or personal representatives, in the event of his failing 
to survive the testatrix. April 16, 1889. In re Wells. 
Opinion by Gray, J. 





CONSTRUCTION.—A general and unlimited re- 
siduary clause in a will, giving all testator’s estate 
otherwise undisposed of to the wardens of a church, 
to be by them applied to the use of the church as they 
may deem best, carries a legacy given to said wardens 
for the benefit of the poor of the parish, which is void 
forthe indefiniteness of the beneficiaries, there being 
nothing in the two provisions to indicate a contrary 
intention onthe part of the testator. Riker v. Crom- 
well, 20 N. EK. Rep. 602, and Cruikshank v. Chase, 2 id. 
64. May 5, 1889. In re Bonnet’s Estate. Opinion by 
Gray, J. 





DESCRIPTION OF LEGATEES.—After a provis- 
ion for the children of testator’s brothers and sisters, 
the will continued: ‘t But in case anv one or more of 
the children of my deceased brothers and sisters men- 
tioned in this clause of my will shall die or have died 
before me, leaving lawful issue surviving at the time 
ofmy death, then and in that case such issue of my 
deceased nephew or niece shall receive the share which 
his or her ancestor would have received under this 
clause of my will had he or she been living at the time 
of my death, excepting in the case of the issue of L., de- 
ceased, to whom this clause shall not apply.’’ L. was 
a nephew of testator, who was dead at the time the 
willwas made. Held, that the issue of the nieces and 
nephews of the testator who died before the will was 
made, except the issue of L., took the shares which 
their parents would have taken had they survived the 
testator. April 16,1889. Hayward v. Barker. Opin- 
ion by Andrews, J. 


WITNESS—COMPETENCY—TRANSACTIONS WITH DE- 
CEASED PERSONS.— In an action to charge the defend- 
ant as surety for the payment of the rent of an hotel 
which plaintiffs’ decedent had leased, the defendant 
alleged that he had been induced to sign as surety by 
reason of false and fraudulent representations made 
by the decedent. It appeared that before signing, the 
tenant and one D., at the defendant’s request, had a 
conversation with the decedent with regard to the 
business done at the hotel. Held, that evidence of 
what the tenant said to the defendant on his return 
from such interview, while it might not be inadmissi- 


ble under the Code of Civil Procedure of New York, 
section 829, relating to transactions with deceased per- 
sons, for the purpose of proving what statements were 
in fact made by the decedent, was admissible to show 
that the defendant had knowledge of representations 
made by the decedent in such conversation; what the 
representations were having already been testified to 
by D. April 16, 1889. Hill v. Woolsey. Opinion by 
Peckham, J. 


——— GIFT CAUSA MORTIS.— (1) In an action by 
the executor for the conversion of notes owned by his 
testator, plaintiff testified that a few hours before de- 
cedent’s death, while in a stupor from which she 
never roused, he saw the notes in question in de- 
cedent’s trunk; that afew hours after her death he 
looked again, and the notes were gone. Defendant 
admitted having possession of the notes, and testified 
that at the time plaintiff said he saw the notes in de- 
cedent’s trunk they were in his (defendant’s) posses- 
sion. Held, that defendant, having rebutted the in- 
ference from plaintiff's testimony that a personal 
transaction with decedent relative to the notes was 
impossible, he was not prejudiced by arefusal to al- 
low him to testify that he took the notes with dece- 
dent’s consent. (2) It is error to charge that a gift 
causa mortis must be proved ‘‘ beyond suspicion.”’ 
Apvil 16, 1889. Lewis v. Merritt. Opinion by Finch, J. 


es 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ESTOPPEL—IN PAIS—CORPORATIONS—PURCHASE OF 
STOCK—ULTRA VIRES.—Where notice of purchases of 
stock of a corporation is given to the directors and 
stockholders, and the purchaser regularly votes the 
stock, and expends large sums for the benefit of the 
corporation under resolution of the stockholders, the 
minority stockholders cannot complain, seven to fif- 
teen years after the several purchases were made, that 
the purchaser, being the majority stockholder, has pro- 
cured the mismanagement of the corporation, nor that 
such purchaser, being a corporation, had no power un- 
der its charter to make the purchases. This is a 
familiar doctrine in courts of equity. Cook Stocks, 
section 686, says: ‘‘After a stockholder has knowledge, 
or is chargeable with knowedge, of an wltra vires, 
fraudulent or negligent act of the directors, he must 
institute his suit, if at all, within a reasonable time 
thereafter. Asto what will constitute a reasonable 
time depends on the circumstances of the case. If it 
is evident that the stockholder is waiting to see 
whether the unauthorized act will be profitable to the 
corporation, the court will refuse to grant him any re- 
lief. So also if the stockholder, after a full knowledge 
of the facts, stands by and allows large operations to 
be completed, or money expended, or alterations to be 
made, before he brings suits, he is guilty of laches, and 
his remedy is barred. In like manner, where the stock- 
holder, with full knowledge, has accepted the benefit 
of the act, he cannot complain thereafter; and in gen- 
eral, where it is clear that the stockholder had a full 
knowledge of all the essential facts of an act which he 
might bring a suit to remedy, but which, for an un- 
reasonable length of time, he fails to object to by a bill 
in equity; he will be held guilty of Jaches, and his 
right to institute the suit is barred.’’ In Taylor v. 
Railway Co., 4 Woods, 575, the court says: ‘‘A stock- 
holder of a corporation will not be allowed, after a 
reasonable time, to disturb and rescind a contract 
made by his corporation, after the same has been fully 
executed, on the ground that it is wltra vires, and in 
excess of the corporate powers granted by the charter 
of the corporation.” In the case of Railway Co. y. 
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Railway Co., 3 De Gex, M. & G. 341 (1853), it is said: 


‘* Where the summary interference of this court is in- 
voked in cases of this nature, it must be invoked 
promptly. Parties who have lain by and permitted a 
large expenditure to be made, in contravention of the 
rights for which they contendycannot call upon this 
court for its summary interference.’’ In Stewart v. 
Transportation Co., 17 Minn. 372 (Gil. 348), the court 
said: ‘‘ If a stockholder assents to acts ultra vires, or, 
although not originally or expressly assenting, has for 
an unreasonable time acquiesced, and has permitted 
them to go unquestioned, so that other parties, who 
have acted upon the faith of them (as, for instance, by 
making large expenditures of money), would suffer 
great injury from their repudiation, a court of equity 
would not easily be induced to grant relief at the in- 
stance of such stockholder.’’ In the case of Peabody 
v. Flint, 88 Mass. 54, a delay of three and a half years 
was held to be a bar. In the case of Gregory v. Patch- 
ett, 33 Beav. 595, six years were held to be a bar. In 
the case of Ashurst’s Appeal, 60 Penn. St. 290, seven 
years were held to bea bar. In the case of Dimpfell 
v. Railroad Co., 110 U. 8. 209, three years and eight 
months were held to bea bar. The general rule which 
we deduce from these authorities, and others which 
we might cite, is that while a minority of the stock- 
holders of a corporation may maintain a bill in equity 
in behalf of themselves and other stockholders, for 
fraud, conspiracy or acts uliva vires, against the cor- 
poration, its officers, and others who participate 
therein, when the minority stockholders have been in- 
jured or damaged by said acts, they must act promptly, 
and not wait an unreasonable length of time. If they 
postpone their complaint for an unreasonable time, 
they forfeit their right to equitable relief. ‘‘ Nothing 
can call forth this court into activity but conscience, 
good faith and reasonable diligence; where these are 
wanting, the court is passive and does nothing.’’ 
Smith v. Clay, 3 Brown Ch. 639, note. Ga. Sup. Ct., 
Jan. 23, 1889. Alexander v. Searcy. Opinion by Sim- 
mons, J. 


INSANITY—ESTOPPEL—RES ADJUDICATA.—Where a 
husband is induced to execute a deed of certain prop- 
erty to his wife, on account of the marital relations 
existing between them, and afterward the wife, on 
evidence furnished by herself, secures an annulment 
of the marriage on the ground that the husband was 
insane at the time the marriage contract was entered\ 
into, she cannot deny the insanity of the husband in 
an action brought to set aside the deed on account of 
such insanity. It cannot be doubted that incapacity 
to contract on the ground of insanity is a sufficient 
ground for setting aside the deed, if it be found that 
the parties can be placed in statu quo. Corbit v. Smith, 
7 Iowa, 60; Behrens v. McKenzie, 23 id. 333; Van Pat- 
ton v. Beals, 46 id. 62; Alexander v. Haskins, 68 id. 73. 
If it be found that when the deed in question was exe- 
cuted plaintiff was incapable of contracting on account 
of insanity, and that the parties may be placed in statu 
quo, equity will grant plaintiff relief by setting aside 
thedeed. It cannot be doubted, that as defendant 
still holds the title to the land acquired under the deed 
executed by plaintiff, the parties may be placed in 
statu quo by an accounting with defendant for all 
money received by her from plaintiff, or as the pro- 
ceeds of her property, and the payment of any balance 
found due on such accounting, and by the reconvey- 
ance by her of the land to plaintiff. The inducement 
and the consideration in part of the deed were the mar- 
riage relations of the parties. Indeed it cannot, we 
think, be doubted that the existence of the marriage 
entered into the consideration of the deed. It was ex- 
ecuted, according to defendant’s own theory and evi- 
dence, as an arrangement pertaining to the marital re- 
lations of the parties. Had no such relations existed, it 


will not be claimed that the execution of the deed 
would have been thought of. Plaintiff indeed exe- 
cuted the deed to defendant for the reason that she 
was his wife. She orher father planned and asked the 
execution of the deed for that very reason. He ad- 
vanced the money to plaintiff because of the marriage 
relation, and induced plaintiff to make the deed be- 
cause defendant was his wife. Surely if the marriage 
was in fact void, the deed must be avoided, for the 
very consideration and inducement upon which it is 
based—the marriage—never was lawful and valid. It 
would beafraud to permit defendant to cause the 
marriage to be held void, when her interest and de- 
sire are promoted and gratified thereby, and to claim 
and enforce the validity of the marriage in order to 
retain the title to property acquired by a deed, the 
consideration and inducement of which are based 
thereon. By this fraud plaintiff is robbed of the ad- 
vantages of the marriage and of his land. He loses 
both wife and lands. It requires no ingenuity to make 
plain the fraud. The doctrine of estoppel in pais, or 
equitable estoppels, will defeat fraudulent purposes 
and fraudulent results. It will promote fair dealing, 
which is the boast and pride of equity. 2 Story Eq. 
Jur., §§ 1533, 1548. Surely this doctrine will forbid de- 
fendant, after having secured an adjudication of 
plaintiff's insanity, and thereby gaining a benefit, to 
turn around and ask the court to adjudge him sane, to 
the end that she may hold his lands by a fraudulent 
title. Equity will refuse aid to any attempt so un- 
fair and so fraudulent, and will require defendant to 
admit in all her dealings with plaintiff that he was in- 
capable of contracting because of insanity at the time 
the deed was executed. Iowa Sup. Ct., Jan. 23, 1889. 
Warfield v. Warfield. Opinion by Beck, J. 





BREVITY. 
T the annual meeting of the Georgia Bar Associa- 
“ tion, held in Savannah this year, Chief Justice 
Bleckley, after reading a skeleton essay on “‘ Law asa 
Rule of Feeling,” addressed the association, ore tenus, 
as follows: 

I have of deliberate purpose afforded you aspecimen 
of a perfectly useless piece of work, desiring to call 
your attention to one quality which commends it, and 
that is brevity. Useless things are not to be put out 
of the world. We have in nature a perpetual example 
for mingling the useless with the useful, and no doubt 
there isa certain utility in the useless; but what I 
want to impress upon you and myselfis, that life is too 
short within which to do too much useless labor. 
There is certainly too much of it done. Waste work 
comprehends at least one-half of all work. My opin- 
ion is that two-thirds of the labor of lawyers and 
courts may be said to be wasted absolutely. Let us 
endeavor to reduce the useless work of the profession 
and of the bench to the minimum. 

I am gratified to see that uselessness has lately been 
introduced by the establishment of a periodical called 
‘* The Green Bag’’ into the literature of the law. I 
think there is a place for it. The title-page to that 
periodical says it is a useless but entertaining maga- 
zine. This describes it, and one characteristic, I no- 
tice, belonging to most of its articles is, they are brief. 
If they were extended, they would still be useless, but 
not entertaining; they would be very tiresome. 

Gentlemen, it is a mistake to throw legal work into 
the hopper pell-mell. It is a mistake to do it, no mat- 
ter what court you present yourselves in. A great 
part of your labor should bein keeping out work when 
your causes come to be tried, whether in a lower or a 
higher court. <A great part of the most useful work 
you can do is to sift out all the irrelevant and all the 
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unnecessary material that will collect about a law-suit. 
When you gointo court your standards are all ab- 
stract. Law is abstraction; it is generality; it is a 
system of general rules for cases of each class. Your 
standards in any court, whether you are before the 
court alone or before a court and jury, are all abstract. 
Bring in enough of the concrete case (all of it that 
touches the merits) to show how to apply the abstract 
rules of lawto it. Then you have done your best. Let 
the concrete be so reduced in mass that you can read- 
ily apply the abstract to it. Avoid any hurtful con- 
densation of the concrete and any hurtful expansion 
of it. One of the best methods of relieving the Su- 
preme Court of the United States, intermediate courts 
and all courts would be for lawyers to do most of their 
work before they go to court; for them to eliminate 
from their records and the material of their cases all 
the irrelevant—all that can be spared without hazard- 
ing or impairing the merits. 

If the profession would do their best to condense 
their work and economize the labor of courts, the 
courts could do the judicial work. There is bench 
force enough in this country to do its legal business, 
if the lawyers would do their part in reducing judicial 
labor. But how is this reform to be accomplished ? 
Courts are powerless to reform any thing without the 
co-operation of the bar. The whole system of admin- 
istering justice is a co-operative system. 

The bar and the bench must harmonize and work 
together. I would respectfully submit that lawyers 
have not understood the art of condensing work, con- 
densing it sufficiently for courts to deal with it. The 
professional mind should seize upon this idea. Every 
time a line is written ask yourselves if it is necessary 
to trouble the court with it. Ask if this can be dis- 
pensed with. Can I throw it away and not hurt my 
case? It will require labor. Every thing valuable re- 
quires labor. Nothing is worth any thing which does 
not cost work save what nature produces spontane- 
ously. 

I submit these considerations to you, and hope you 
will reflect upon them. I want toadvocate no extreme 
policy, but I do think that aman who is ashamed to 
write a long letter unnecessarily on business, ought to 
be unwilling to throw away his labor or that of any- 
body else in court. There is virtue in brevity of work. 
No business man writes a long business letter if he 
can write a brief one. Good business work must be 
condensed and abbreviated, just as good business com- 
munications are. If you will realize this, and act upon 
it, you will profit by it yourselves, and [I know it will 
be invaluable to others who have to co-operate with you 
in the outcome of your professional business. 


——$—$——$ 


CORRESPONDENCE. 


WORSE THAN ‘‘ PIGS IN CLOVER.’’ 


Editor of the Albany Law Journal: 

A case was argued in one of our courts the other 
day, and is still swb judice, which L think makes a legal 
puzzle sufficiently interesting to be worthy the atten- 
tion of your readers. 

A, who has no issue living, but whose wife is preg- 
nant at the time of his death, makes a will by which he 
bequeaths one-half of his property to the wife, and 
one-half to the expected issue should that issue be a 
boy, but should the issue be a daughter two-thirds of 
his property was to go to his wife and one-third to the 
daughter. Hedies, and the wife bears issue twins, a 
boy and a girl. How is the property to be divided? 

Yours very truly, 


ALFRED B. MAJOR. 
MonTREAL, May 27, 1889. 


PUBLICATION OF SLANDER. 


Editor of the Albany Law Journal: 

From the report of the case of Sexton v. Montgomery 
in your ‘‘ Notes of Cases’? in No..1007 of the ALBANY 
LAW JOURNAL it appears the Supreme Court of Cali- 
fornia, in holding ‘‘ that words spoken to a wife, not 
in the presence of any other person, do not constitute 
a publication within the meaning of the law of slan- 
der,” treated the question as an entirely new one. 
Had the learned judge who wrote the opinion been a 
diligent reader of the ALBANY LAW JOURNAL he would 
have found in volume 88, page 24, the case of Wermhak 
v. Morgan, L. R., 20 Q. B. Div. 635, in which the pre- 
cise point was decided by the Queen’s Bench Division 
of the High Court of Justice, which held that in an ac- 
tion for libel the fact that the defendant had disclosed 
the libel to his wife was not evidence of publication. Mr. 
Ogders, in his Digest of the Law of Libeland Slander 
(published before this decision), says, page *153: ‘‘The 
question seems never to have arisen in England, pos- 
sibly because in every such case there has been an im- 
mediate and undoubted publication of the same slan- 
der, or an exaggerated version thereof, by the wife to 
some third person; for which the husband would be 
equally liable in damages, and which would be easier 
to prove.’’ I notice in the opinion of the California 
Supreme Court the Latin quotation, ‘tid est nullum 
tut negotit.”*” Can you orany of your readers inform 
me from what author it is taken? 


W. R. 
BALTIMORE, May 25, 1889. 


[We guess that the Latin is a coinage.—Ep. ALB. 
L. J.] 


NEW BOOKS AND NEW EDITIONS. 


Nrw YORK CHANCERY REPORTS. 


Reports of Cases Adjudged and Determined in the Court of 
Chancery of the State of New York. Complete edition, 
copiously annotated by embodying all equity jurispru- 
dence with tables of cases reported and cited. By Robert 
Desty. Books IV and V, containing Paige, 7-11, Barb. 1, 
2 and 8, and Chancery Sentinel, 1-6. Lawyers’ Co-upera- 
tive Publishing Co., Rochester, N. Y. 


This series has now become so well known that any 
extended review of the volumes as they appear seems 
to be unnecessary. The present volume bears the 
same evicence of careful editing and copious annota- 
tions as do the prior volumes. The series when 
completed will present ‘‘New York Chancery Re- 
ports ’’in a most desirable and convenient shape, and 
the carefuland painstaking labors of the editor will 
insure it a permanent place in the list of books with- 
out which a working library is incomplete. 


poe ee 


COURT OF APPEALS DECISIONS. 


lM’ HE following decisions were handed down Tues- 
day, June 4, 1889: 

Ordered that the motion stand over until notice can 
be given to the attorney-general—In re will of Han- 
nah Euston, deceased. Judgment reversed and case 
remitted to Surrogate’s Court for further proceedings 
in conformity with the principles as decided in the 
opinion and judgment to be entered accordingly, with 
costs to the appellant, to be paid from the estate—In 
re accounting of Nathaniel Niles. ——Judgment of sur- 
rogate appealed from and of the General Term re- 
versed, and case remitted to the surrogate for a proper 
decree, with costs of both parties to be paid out of the 
estate—In re will of Hiram Vowers, deceased.— 
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Order of General Term modified by charging the exe- 
cutrix with the twenty Shenandoah Valley bonds, and 
as modified affirmed, with costs of all parties to be paid 
out of the estate—In re judicial settlement of accounts 
of Cornelia P. L. Crawford, executrix.—Judgment 
reversed, new trial granted, costs to abide event—El- 
mer Tl’. Harvey, appellant, v. Lucy McDonnell, execu- 
trix, and another, respondents. —— Judgment re- 
versed new trial granted, costs to abide event—Han- 
nah Cohen and another, appellants, v. Mayor, etc., of 
New York.—Judgment reversed, new trial granted, 
costs to abide event—George L. Nay and another, ad- 
ministrators, etc., respondents, v. John M. Curley, 
appellant.——Judgment affirmed with costs—Joseph 
S. Cohn and others, administrators, etc., respondents, 
v. Joseph Husson, appellant.—Judgment affirmed 
with costs—George W. Clark, administrator, respond- 
ent, v. John W. Hannon, appellant.——Judgment 
affirmed with costs—Dyckman Waldron, executor, 
respondent, v. Charles Schlang, appellant.——Judg- 
ment affirmed with costs—Benjamin F.. Underhill and 
another, individually and as executors, respondents, 
v. Sarah A. Underhill and others, impleaded, etc., 
appellants. ——Judgment affirmed with costs—William 
P. Willis and another, respondents, v. Aurelius S. 
Sharp, executor, appellant.——Judgment affirmed with 
costs—Maria M. Knapp, executrix, respondent, v. 
Harry Hollins and others, impleaded, appellants. —— 
Judgment affirmed with costs—Gustavus Shepard, ap- 
pellant, v. Reuben G. Wright, respondent. This holds 
that a judgment obtained in a Canadian court on ser- 
vice made on defendant at his present home in this 
State (although he may have left Napanee, Ont., to 
avoid such service) cannot be enforced by action in the 
courts of this State. Judgment affirmed with costs 
—Corn Exchange Bank of Chicago, respondent, v. Al- 
phonzo W. Blye, as receiver, appellant.— Judgment 
_ affirmed with costs—Marshall Cutler and others, re- 
spondents, v. American National Exchange Bank, 
appellant. ——Judgment of General Term reversed and 
that of nonsuit affirmed with costs—Mary Cullen, ad-- 
ministratrix, respondent, v. Delaware and Hudson 
Canal Company, appellant..— Judgment reversed, 
new trial granted, costs to abide event—Dennis Buck- 
ley, Jr., by guardian, respondent, v. Gutta Perchaand 
Rubber Manufacturing Company, appellant. Order 
of General Term reversed and judgment of Special 
Term affirmed with costs—Louise Weber, administra- 
trix, appellant, v. Herbert L. Bridgman and others, 
respondents. Judgment affirmed with costs—Mary 
C. Remer, administratrix, respondent, v. Long Island 
Railroad Company, appellant.—Judgment affirmed 
with costs—Charles B. Myers, administrator, appel- 
lant, v. James Cronk, administrator, respondent.— 
Judgment affirmed with costs—Hezekiah Peck, ap- 
pellant, v. Julia F. Kirtz, administratrix, respondent. 
—Judgment affirmed with costs—Thomas B. Clark, 
respondent, v. New York, Lake Hrie and Western 
Railroad Company, appellant.——Judgment affirmed 
with costs on opinion of Bradley, J., at General Term 
—Louis Boldt, respondent, v. William D. Murray and 
others, appellants. —-Award of State Board of Claims 
affirmed with costs—George W. Chaplin, appellant, v. 
The State, respondent.— Judgment affirmed with 
costs—Walter G. Spooner, guardian, respondent, v. 
Delaware, Lackawanna and Western Railroad Com- 
pany, appellant.—Judgment affirmed with costs— 
Bernard Rothschild and others, respondents, v. Jacob 
W. Mack, assignee, appellant.——Judgment affirmed 
with costs—Robert J. Dean and another, appellants, 
v. Horace R. Thurber, assignee, respondent.— J udg- 
ment affirmed with costs—Henry A. Root and another, 
respondents, v. Frederick P. Holt, receiver, appellant. 
—Order of General Term reversed and judgment on 
report of referee affirmed with costs—John H. Waugh 








and another, appellants, v. Seaboard Bank, respond- 
ent.— Judgment reversed, new trial granted, costs to 
abide event—Charles H. Moore, receiver, appellant, v. 
American Loan and Trust Company, respondent.— 
Judgment affirmed with costs—James B. Thomas, 
treasurer of Willard Asylum, respondent, v. Super- 
visors of Westchester county, appellants. ——Judgment 
reversed, new trial granted, costs to abide event—John 
H. Bruen, respondent, v. Solomon G. Gilletts.— 
Judgment reversed, new trial granted, costs to abide 
event—Thomas Cusick, respondent, v. Wm. EK. Adams, 
appellant. Judgment affirmed with costs—Town of 
North Hempstead, respondent, v. John J. Thompson, 
appellant. Order affirmed and judgment absolute 
ordered against the plaintiff on stipulation with costs 
—Margaret Doyle, administratrix, appellant, v. New 
York, Lake Erie and Western Railroad Company, re- 
spondent.——Judgment reversed, new trial granted, 
costs to abide event—Angie F. Mills, administratrix, 
respondent, v. Hiram P. Mills, appellant‘-——Judg- 
ment reversed on authority of Phelps v. Magnor, 112 
N. Y., and judgment ordered for defendant, unless 
within thirty days the plaintiff amends and pays costs 
—Jerusha Vaughn, respondent, v. Village of Portches- 
ter, appellant. ——Judgment affirmed with costs—Liz- 
zie Griswold, respondent, v. New York Central and 
Hudson River Railroad Company, appellant.——Judg- 
ment affirmed with costs—Augustus 8. Gorham, ap- 
pellant, v. Aaron Innis, respondent.——Judgment re- 
versed and judgment absolute ordered for appellant 
Leo, with costs of both parties to be paid out of the 
estate—John H. Riker, respondent, v. Sampson Leo, 
appellant.—Judgment reversed, new trial granted, 
costs to abide event—Charles Stone, administrator, 
appellant, v. Dry Dock, Kast River and Battery Rail- 
road Company, respondent. ——Judgment affirmed 
with costs—Charles H. Webster, respondent, v. Rome, 
Watertown and Ogdensburgh Railroad Company, ap- 
pellant.—— Judgment reversed, new trial granted, 
costs to abide event—Gilbert Porteus and others, ap- 
pellants, v. Francis W. Williams and others, respond- 
ents. 








SECOND DIVISION. 


Motion for reargument denied—People, ex rel. Abel 
5. Myers, appellants, v. Town Auditors of Highlands, 
respondents. Motion for reargument denied with 
$10 costs—National Park Bank, respondent, v. Sea- 
board Bank, appellant.——Judgment modified by de- 
ducting as of date of the verdict $8,595.57, the amount 
allowed for interest, and as modified affirmed with 
costs—Luther EK. Mansfield, respondent, v. New York 
Central and Hudson River Railroad Company, appel- 
lant.——Judgment affirmed with costs—Charles S. 
Hine and another, respondents, v. Peter Bowe, appel- 
lant. Judgment reversed, new trial granted, costs 
to abide event—Edward C. Perkins, guardian, re- 
spondent, v. John Stimmel and another, appellants. 
— Judgment affirmed with costs—William D. Leon- 
ard, receiver, appellant, v. Abram Pooles, respondent. 
Judgment affirmed with costs—Hubert Francis, 
respondent, v. New York Steam Company, appellant. 
——Judgment affirmed with costs—Hong Kong and 
Banking Corporation, appellant, v. William B. Cooper 
and another, respondents.——Judgment affirmed with 
costs—James H. Newall, respondent, v. Edward B. 
Bartlett and others, appellants.——Order affirmed and 
judgment absolute ordered for the defendant with 
costs—John M. Dickerson, appellant, v. Mary E. Rog- 
ers, respondent. ——Judgment reversed, new trial 
granted, costs to abide event—Charles B. Gump, re- 
spondent, v. Twenty-third Street Railway Company, 
appellant.——Judgment affirmed with costs—Mayor, 
etc., of New York, respondents, v. Collis P. Hunting- 
ton, appellant. —— Judgment affirmed with costs— 
James H. Ruggles, respondent, v. American Central 
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Insurance Company, appellant. ——Judgment reversed, 
new trial granted, costs to abide event—Harriet S. 
Rumsey and others, appellants, v. New York and New 
England Railroad Company, respondents.—Judg- 
ment affirmed with costs—George F. Hussner and 
others, respondents, v. Brooklyn City Railroad Com- 
pany, appellant.—Order affirmed and judgment abso- 
lute ordered for defendant with costs—Cecilia B. 
O’ Reilly, appellaut, v. City of Kingston.— Judgment 
affirmed with costs—Frederick A. Baldwin and others, 
respondents, v. Ira EK. Doying and another, appellants. 
——Judgment reversed, new trial granted, costs to 
abide event—Lucy G. Weidner, administratrix, re- 
spondent, v. Timothy G. Phillips, appellant.——Judg- 
ment reversed, new trial granted, costs to abide event 
—Mary Wiedner, respondent. v. New York Elevated 
Railroad Company.— Judgment affirmed with costs— 
Edwin Sawyer, respondent, v. Ransom Baker Dean. 
—Judgment affirmed with costs—Thomas H. Wil- 
son, respondent, v. Kings County Elevated Railway 
Company, appellant.——Judgment affirmed with costs 
—Henry H. Seymour, respondent, v. Mathias Smith, 
appellant. Judgment affirmed with costs—Simon 
Stettheimer, respondent, v. Theobold Wolf Tone, im- 
pleaded, appellant.——Appeal dismissed with costs— 
William C. Randall, respondent, v. Frank Randall, 
appellant.—Judgment affirmed with costs—Thomas 
B. Musgrave, respondent, v. William F. Buckley, ap- 
pellant.——Judgment affirmed with costs—Emigrant 
Industrial Savings Bank, respondent, v. Thomas J. 
Clute, successor in interest, etc., impleaded, appel- 
lant.——Order of General Term affirmed with costs, 
and judgment absolute ordered for plaintiff on stipu- 
lation—Thomas J. Ritch, sole administrator, respond- 
ent, v. Henry W. Hawxhurst, appellant. 
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NOTES. 
N his brief in Rindge v. Baker, 57 N. Y. 209, Mr. 
Charles Mason concludes with ‘‘ Point Lastly.” 


A judge writes us: ‘‘ Long ago, recognizing that 
jurors should receive more courtesy than they some- 
times do, it is my habit, in discharging them, always 
to thank them with pleasant words. So at the term 
just adjourned at Jackson, in discharging the grand 
jury, which had been unusually long in session and re- 
turned many indictments, I thanked them for their 
attendance, referred to the efficiency of their work, 
hoped they would carry to their homes pleasant mem- 
ories of the court, and that their business had not 
suffered as much as they feared when they wished to 
be excused and were not, that we should have the 
pleasure of seeing them again, etc. To this the fore- 
man usually bows, expresses his pleasure and that of 
his fellows for the courtesies received from the court 
and its officers, etc. This time the foreman, who was 
avery zealous Baptist, fresh from a revival, which he 
was more anxious to attend than serve on the grand 
jury, astonished and embarrassed the court by reply- 
ing about in this phrase: ‘The grand jury, oneandall, 
most cordially reciprocates your honor’s sentiments,’ 
etc. (making quite a speech upon the kindness received 
from all the officials). ‘And now, as an evidence of 
our good-will, we propose to extend to your honor the 
right hand of fellowship.’ He was about to go through 
this performance, when the court, mindful of its dig- 
nity and full of apprehensive mirth, politely declined 
the proffered handshaking. Imagine the condition of 
the bar.”’ 


Two Maine Circuit judges on their way to attend 
court at Wiscasset, reached Brunswick on a Saturday 
night, and went to hear Parson Eaton preach the next 
morning, intending to remount their saddle horses 


after dinner. Parson Eaton was aware that they were 
in his congregation, and in his prayer he thanked the 
Lord that Maine had two judges sufficiently pious to 
wholly abstain from travelling on the Sabbath. The 
judges took the hint, changed their minds as to resum.- 
ing their journey,and went to hear Parson Eaton preach 
again in the afternoon. They were so much pleased 
with his preaching that they contributed a purse of 
money and presented him with a—what ?—a handsome 
new wig, which he wore to the day of his death.—Lew- 
iston (Me.) Journal. 


A story of a Maine judge’s love for fishing and 
shrewdness in gratifying it is told by the Wilton Rec- 
ord. He was on the bench when word came that the 
trout were biting at Weld pond, and he had a case on 
the docket for trial. It wasa divorce case between an 
old couple who had lived together for forty years, and 
now wanted to be released from the bonds of matri- 
mony. There were many witnesses, and the judge 
foresaw that if the case came to trial it would be four 
or five days before he could get away,so he sent for 
the old couple and talked the matter over. He gave 
them good advice, and they finally agreed to try once 
more to live together in harmony, and went away 
happy. The next morning the judge started for Weld, 
and last Friday he landed a twelve-pound salmon. If 
our judges did less divorcing and more fishing perhaps 
society would be quite as well off.—Lewiston Journal. 


When Judge Breese took his seat upon the bench of 
the Supreme Court for the secondjtime, the court con- 
sisted of Breese, Skinner and myself. In the course of 
conversation we discovered that we all three came 
from Oneida county, N. Y., and this remarkable in- 
cident soon became known to the bar, and was the 
subject of comment among them. The conference 
room at Springfield adjoined that of the library, where 
the lawyers usually assembled in the evenings, exam- 
ing their cases and making up their briefs, 
while we were in conference in the adjoin- 
ing room. Generally Mr. Lincoln was present in 
the library with the other members of the bar at work 
upon his cases. With rare exceptions, not a word 
could be heard from the library room till about 9 
o’clock in the evening, when a boisterous laughter 
would frequently break out there, which put an end 
to their work for that evening, and had a strong ten- 
dency to suspend work in the conference room. We 


‘knew at once that Mr. Lincoln was telling some new 


story, for which he was so celebrated, and the tempta- 
tion, to me at least, was very strong to go out and 
hear it. This occurred very early in the first term, 
which we held in Springfield, after Breese had joined 
usat Mount Vernon. When I passed itito the library 
room Mr. Lincoln, who was seated on one of the ta- 
bles, his feet hanging down nearly to the floor, said: 
‘‘ Judge Caton, I want to know if it is true, as has 
been stated, that all three of you judges came from 
Oneida county, New York?” I told him I believed it 
was so, whatever that might indicate. ‘Only this,” 
he said, ‘‘I could never understand before why this 
was a One-i-dea court.’’ Of course this produced a 
laugh so loud and universal that the other judges had 
to come out and see what was the matter, and when it 
was explained they joined in the merriment as cor- 
dially as the rest of us. I must say here that I was 
usually glad to Jearn in that way that Lincoln was in 
the library room, thus diverting the attention of the 
other members of the bar from the drudgery of the 
work in which they had been engaged by telling some 
amusing story for which he was so distinguished, both 
before and after that time, and in the conference room 
we were not loath to have our attention diverted by 
the same means, at least for a time.—John Dean Caton 
in the Chicago Legal News. 
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The Albany Law Journal. 


ALBANY, JuNE 15, 1889. 


OURRENT TOPICS. 


—_—_— 


R. CARMAN F. RANDOLPH, of New Jersey, 
sends us avery well considered paper on ‘‘ Emi- 

nent Domain over Streets and the Rights of Owners 
Adjacent,” stating the leading cases and discussing 
the principles evolved. He discusses several import- 
ant cases in the New York courts —the Kerr, the 
Story and the Uline Cases especially. He says: 
‘¢There seems to be a substantial agreement on an 
important point. A distinction has been drawn be- 
tween acity street and a country highway, aruraland 
an urban servitude, the street being impliedly subject 
to uses growing out of the needs of an urban popu- 
lation, uses not bearing the same important relation 
to the well-being of a rural community. The effect 
of the distinction is this: The interest of the 
public in a country road is an easement of passage; 
in a city street that and something more; the street 
may be used as a conduit for supply pipes, drains 
and sewers authorized by municipal corporations in 
furtherance of their duty of ministering to public 
health and safety. The distinction was adverted 
to in People v. Kerr, 27 N. Y. 180, though its effect 
on the result is not quite clear. It would seem 
‘however that it cannot be maintained except as to 
purely local uses; that as the easement of passage 
belongs not to the municipality but to the State, 
all means of transportation should be placed in the 
category of general not local uses. Beyond this 
point the decisions of the several States lack har- 
mony. They do not present in argument a govern- 
ing principle which may be in every case applied 
to the solution of the practical question: Will the 
superposition of the new use take private property? 
The decisions taken as a whole, frequently strongly 
dissented from, artificially reconciled with previ- 
ous judgments, directly opposed to those of courts 
of equal rank in other States, present the inevita- 
ble weaknesses and inconsistencies consequent on 
an attempt to upbuild stable legal principles on the 
unstable foundation of applied mechanics. The 
conclusions may often be sound on any hypothe- 
sis, but the hypothesis which will insure true re- 
sults in every case has, if stated, not been generally 
adopted. Yet there should be a legal conception 
of a street and its uses, so broad, so simple, that it 
shall not fail before any change that may be made 
in the means of transportation and transmission. 
It is a common argument that where land is dedi- 
cated or condemned to a highway use the owner 
parts with its surface, not merely for the passage of 
ordinary vehicles, but is presumed to contemplate 
its devotion to certain but not to all uses which 
may be invented long after the laying out of the 
highway. Thus, to take cases at random, the 
owner of the fee is presumed to anticipate the 
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horse car but not the steam railroad; the electric 
motor but not the telegraph line. If we take the 
New York decisions, the owner of the fee antici- 
pates nothing except in certain cases the gas lamp. 
According to Pennsylvania law his anticipation, if 
indeed it be a material factor, comprehends every- 
thing. In Massachusetts there is the anticipation 
of the horse railroad and the telephone, with some 
doubt as to the steam railroad. Judged by results, 
there is no practical rule of general application that 
has been deduced from any presumption as to fu- 
ture use attaching on the passing of the easement 
from the owner of the fee.” Mr. Randolph 1s of 
Opinion that the Story and Kerr Cases are in con- 
flict. In regard to the doctrine established by the 
Lahr Case, namely, that there 1s no ‘‘ distinction 
between damages resulting from a taking and those 
consequent on the lawful prosecution of a public 
work,” he prefers the dissenting doctrine of Judge 
Earl in the Lahr and Drucker Cases. He also says: 
‘‘We do not understand that the elevated railway 
cases have unsettled the foundation of the law of 
eminent domain by confounding consequential in- 
juries with a taking of property. Their real con- 
clusion is simply this: The establishment as prop- 
erty of that which was formerly doubtful. So far 
as the cases in the Court of Appeals go, the re- 
stricted rule suggested by Earl, J., has not been 
violated. In Drucker v. Railway Co., supra, the 
court sustained the following elements of damage: 
Smoke, ashes, gas and the dripping of oi] and water, 
all plainly affecting the easements of access, light 
and air. The court declined to pass upon noise 
and vibration as elements of damage, the point not 
being actually in issue, and it was intimated that 
upon this point a difference of opinion might arise. 
The question would be of course whether noise and 
vibration affected adjacent property without im- 
pairing the easements. Peyser v. Hlevated Ry., 13 
Daly, 22, and Taylor v. Metropolitan Elevated Ry., 
55 N. Y. Super. Ct. 555, cases decided in inferior 
courts of equal jurisdiction, are at variance with 
regard to noise as legal injury; and in Matter of the 
New York Elevated Ry., 86 Hun, 426 (the assess- 
ment of damages in the Story Case), compensation 
for noise was not allowed. The legal injuries then 
are those due to the construction of the road; 7. e., 
where the structure permanently obstructs the pri- 
vate easements of access, light and air, and those 
incident to its operation as they affect those ease- 
ments.” 


Mr. W. Irving Taylor sends us a dissertation on 
‘¢Hmployers’ Liability to their Workmen for Acci- 
dents incurred in the course of their Employment, 
and State Regulation of Dangerous Industries,” 
presenting a complete view of the law in all the 
European States as well as in the American States. 
The various statutes are set forth or stated. The 
pamphlet is a worthy contribution on this subject, 
and justifies the degree of doctor of philosophy 
conferred in consideration of it by Columbia Col- 
lege. 


466 


THE ALBANY LAW JOURNAL. 





The Green Bag for May shows no falling off. It 
presents a very faithful full-page likeness and a 
short memoir of Mr. Justice Matthews; a twenty- 
page article on the Law School of Michigan Uni- 
versity, with portraits of Judges Cooley, Campbell, 
Brown and five other professors; the case of Jacques 
Lebrun; ‘‘The Bad Singer,” the first of a series of 
humorous leading cases in verse by Irving Browne; 
and a noble sonnet on Robert Toombs by Chief 
Justice Bleckley of Georgia, which does justice to 
Toombs’ great mental powers and uncontrollable 
temper. He and Chief Justice Taney did more than 
any two other men to exasperate the northern tem- 
per and hasten the abolition of slavery by two 
famous utterances: The former by declaring that it 
was the general southern doctrine that negro slaves 
‘‘had no rights that white men are bound to re- 
spect,” and the latter by his magnificent but auda- 
cious boast in the national Capitol, that he would 
yet ‘‘call the roll of his slaves on Bunker Hill.” 
Some one ought to write a book on ‘‘ Decisive His- 
torical Utterances,”? which should include these and 
Seward’s ‘‘ Higher Law.’ We find The Green Bag 
a welcome and cheery visitant to our sedate study, 
and no lawyer will regret taking it in. 


‘‘Gail Hamilton” is never happy unless she is 
running a-tilt at something. Usually she finds 
enough current wrongs to right, especially when 
Mr. Blaine is under fire, but just now she has 
dipped into the past and fished up an old and out- 
worn discussion, and parades it in the Cosmopolitan 
Magazine under the title of ‘‘The Murder of Philip 
Spencer.” The event occurred almost half a cen- 
tury ago and has been long forgotten, and it can 
answer no good purpose and may annoy some sur- 
vivors of the families of the actors to revive the 
cruel memories. What she calls ‘‘ murder” was the 
execution of Philip Spencer and two of his associ- 
ates on the United States brig of war ‘‘ Somers,” 
at sea, by sentence of a court-martial for conspiracy 
to massacre the officers and most of the crew, and 
turn the vessel into a pirate craft. Philip was a 
young midshipman, and seems to have been a wild 
fellow, although the son of one of the most hon- 
ored and influential citizens of this State, John C. 
Spencer, who was one of the revisers of the stat- 
utes, and at the time of the occurrence in question 
was secretary of war. His position and public ser- 
vices naturally excited great sympathy with him, 
and divided the country into two parties, probably 
pretty nearly equal in numbers, on the subject of 
the boy’s guilt. On the arrival of the brig in this 
country a court of inquiry was held, and the com- 
mander was exonerated. The distressing affair 
blew over in the natural way, and little more was 
heard of it until it was revived by Senator Benton 
in his “Thirty Years’ View,” in which he gave it 
undue prominence, devoting some thirty pages, if 
we recollect right, to an examination of the evi- 
dence, and a scathing denunciation of the comman- 
der and the court which exonerated him. Miss 


Dodge does not, so far, allude to this treatment of 
the subject, although she has probably seen it. 
Nor does she give any adequate impression of the 
influence and services of Mr. Spencer, the father. 
And stranger yet, she does not, unless we have in- 
advertently missed it, give any account of the com- 
mander outside of this affair, nor even tell the 
reader his name. He was Alexander Slidell Mac- 
kenzie, a highly respectable writer of books of 
travel, and at the time in question about forty years 
old. Miss Dodge takes the same view of the case 
as Senator Benton, namely, that the boy was simply 
a braggart, who invented a pretended scheme for a 
scare and a sensation, and fell a victim to the com- 
mander’s dislike because he had called him ‘ta —— 
old humbug.” That reason however ought not to 
have extended to his two associates. Philip frankly 
admitted that he had broached such a scheme to 
the purser’s steward, but insisted that it was in 
joke. He and his two associates however admitted 
the justice of the sentence and died without com- 
plaint or protest, or as Miss Dodge puts it, ‘‘con- 
fessed their guilt, and owned their punishment 
just.” After reading Senator Benton’s defense the 
only question in our minds was whether the court 
on the brig did not err in not postponing punish- 
ment until the vessel reached home a fortnight 
later. But the crew consisted of only one hundred 
and twenty, of whom ninety-six were apprentice 
boys under age, a dangerous class in which to pro- 
mulgate the idea of mutiny and piracy, and suffi- 
ciently numerous to overcome the adults by stealth 
or perhaps open violence. We have derived the 
impression that Philip was a mauwvais sujet, a sort of 
black sheep of the family, who was capable of such 
a thing in earnest. At all events, it seems hardly 
worth while to attempt ‘‘to reverse the verdict of 
history” as to a matter in which posterity takes no 
interest whatever, although it may suffice to make 
three or more well-illustrated articles, in Gail Ham- 
ilton’s womanish, perfervid style, for the magazine. 
It should not be overlooked that the man whom 
Miss Dodge stigmatizes as a murderer is in his 
grave, has no defender to speak for him, and was 
justified by two courts of inquiry at the time. But 
perhaps the hysterical lady means that the courts 
were murderers. Such a stickler for fair dealing 
as this lady ought to be ashamed to lug in by the 
ears a dirty attack on the gentleman who beat her 
relative, Mr. Blaine, for the presidency, or at all 
events ought to mother it herself, and not give it 
on the authority of ‘‘one of the best and Jargest of © 
our religious newspapers.” Such fish-wife abuse 
does not become such a chivalrous person as Gail 
Hamilton. 





. NOTES OF CASES. 





N People v. Butler, Michigan Supreme Court, April 
24, 1889, a notary public applied to the agent 

of plaintiff’s intestate, an attorney and agent in the 
loaning of intestate’s money, for a loan for K., his 
brother-in-law, on the latter’s farm. The agent 
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abstracts were furnished, and a day fixed for the 
parties to meet. On the day set the notary took 
the mortgage and note, which the agent had _ pre- 
pared, to his house, where he claimed his brother- 
in-law was, and afterward brought it back to the 
agent with the names of the brother-in-law and. his 
wife signed thereto, and a certificate of acknow]- 
edgment by the notary. On his representation that 
he was authorized to receive the money the agent 
paid it over to him and received the note and mort- 
gage, which proved to be forgeries. Held, that the 
false certificate was the proximate cause of the loss, 
and that the surety on the notary’s bond for the 
faithful discharge of his official duties was liable. 
The court said: ‘‘Mr. Ashley is not charged in this 
action with a mere breach of duty or negligent con- 
duct by which the plaintiff lost the money, but in 
using his official position to commit a fraud upon 
the plaintiff. The plaintiff’s intestate loaned the 
money in good faith and in reliance upon the state- 
ment of Ashley that the mortgage was genuine, that 
he had taken the acknowledgment of it, and that 
he was the agent of the mortgagor to receive the 
money. He had possession of the papers. He had 
in fact made the loan. The agent of the plaintiff 
had known him for a number of years as an attor- 
ney and notary public. What more care or caution 
should the agent of plaintiff have exercised? It is 
an every-day occurrence that attorneys who are no- 
tary publics have the charge of papers to deliver 
‘sand close up transactions of great moment. The 
defendant is surety upon the bond of Ashley, which 
is conditional that he will faithfully discharge the 
duties of his office. If he had done so no loss 
would have occurred, as the mortgage, if produced, 
would have been genuine, and the certificate a true 
one. He actually obtained the money, and did it 
by means of his office enabling him to make a cer- 
tificate of acknowledgment. This certificate is false, 
and the condition of his official bond is not kept 
and performed. He has not faithfully discharged 
the duties of his office, but has prostituted it to ob- 
tain this money. If the surety on this bond could 
not be held liable under the circumstances here 
shown, then there is no safety to the public in offi- 
cial bonds. We think the proximate cause was the 
false certificate, and the defendant must be held 
liable. In Curtiss v. Colby, 39 Mich. 457, an action 
was brought upon the official bond of a notary pub- 
lic, and this court said: ‘This is not a case where a 
mistake was made through inadvertence. * * * 
He certified that a certain person appeared before 
him and acknowledged the execution of the instru- 
ment, who did not in fact appear at all, and who 
had not even signed it. If he had read what he 
was certifying to he must have known that it was 
untrue in substance and in fact. * * * In such 
a case his object or motive need not be inquired 
into in an action brought to recover the actual 
damages sustained in consequence of his wrongful 
act.’ What Ashley did in the present case he was 
enabled to do by reason of his official position — 


and notary went together and examined the farm; 


his authority to take the acknowledgment of the 
mortgage. It does not lessen his liability on his 
bond because he coupled with the act of making 
the false certificate a false statement that he was 
the agent of King and wife to make the loan and 
receive the money. The mortgage and note would 
not have been taken by Eddy, nor the money paid, 
had it not been for the certificate stating that King 
and wife had acknowledged the execution of the 
mortgage. The very object of the bond is to ob- 
tain indemnity against the use of an official position 
for wrong purposes, and that which is done under 
color of office, and which would obtain no credit 
except from it appearing to be a regular official act, 
is within the protection of the bond, and must be 
made good by those who signed it. People v. 
Treadway, 17 Mich, 481.” 


In Richmond & D. R. Co. v. Childress, Georgia 
Supreme Court, April 13, 1889, it was held that it 
is within the discretion of the trial court to require 
the plaintiff, suing for a physical injury alleged to 
be permanent, to submit to an examination by com- 
petent physicians, at the instance and at the ex- 
pense of the defendant in the action, to ascertain 
the nature, extent and probable duration of the in- 
jury, so as to afford means of proving the same at 
the trial. Bleckley, C. J., said: ‘‘It can certainly 
admit of no doubt that in a proper case for such 
examination the cause of justice would be subserved 
by it, and the decided weight of authority is that 
courts have such power. <A very full and clear 
statement of the matter is found in 1 Thomp. Trials, 
§ 859. The language of the author is as follows: 
‘In modern trials of civil actions for physical in- 
juries the question has frequently arisen whether 
the court has power to order an inspection of the 
body of the plaintiff or person injured, for the pur- 
pose of ascertaining the nature and extent of the 
injuries. Some of the courts, carrying in their 
minds no higher conception of a judicial trial than 
the conception that it is a combat, in which each of 
the gladiators is permitted, within certain limits, 
to deceive and trick the antagonist and the umpire, 
have denied the right of the defendant to have an 
order for such inspection. Other courts, taking 
the more enlightened view that the object of a ju- 
dicial trial is to enable the State to establish and 
enforce justice between party and party, have held 
that it is within the power of the trial court, in the 
exercise of a sound discretion, in proper cases, upon 
an application seasonably made, under proper safe- 
guards designed to preserve the rights of both par- 
ties, to order such an inspection, and to compel the 
plaintiff or injured person to submit toit. Another 
court has held that where a plaintiff in such an ac- 
tion alleges that his injuries are of a permanent 
nature the defendant is entitled, as a matter of 
right, to have the opinion of a surgeon, based upon 
a personal examination, unless there is already an 
abundance of expert evidence; in which case the 
court, in its discretion, may refuse to order an ex- 
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amination. Another court has ruled that the trial 
court may require the plaintiff in such an action to 
submit to a medical examination, and dismiss his 
action if he refuses to comply with the order. 
This conclusion may be placed upon the higher 
ground that when a person appeals to the sovereign 
for justice he impliedly consents to the doing of 
justice to the other party, and impliedly agrees in 
advance to make any disclosure which is necessary 
to be made in order that justice may be done. The 
conception of the nature and objects of a judicial 
trial which denies to the defendant, under proper 
safeguards, the right of such an inspection, is not 
higher than that of the old law, which would not 
even compel a party to produce a deed or private 
paper in acivil case where it was intended to be 
used in evidence against him—a rule which the 
Court of Chancery invaded to prevent failures of 
justice, and which has almost entirely disappeared 
from modern civil jurisprudence.’ The cases cited 
pro and con are: White v. Railroad Co., 61 Wis. 536; 
Walsh v. Sayre, 52 How. Pr. 834; Shepard v. Rail- 
road Co., 85 Mo. 629; Schroeder v. Railway Co., 47 
Iowa, 375; Turnpike Co. v. Baily, 837 Ohio St. 104; 
Railroad Oo v. Thul, 29 Kans. 466; Hatfield v. Rail- 
road Co., 22 N. W. Rep. 176; Sibley v. Smith, 46 
Ark. 276; Shaw v. Van Rensselaer, 60 How. Pr. 148; 
Neuman v. Railroad Co, 50 N. Y. Super. Ct. 412; 
Roberts v. Railroad Co., 29 Hun, 154; disapproving 
Walsh v. Sayre, supra, and Shaw v. Van Rensselaer, 
supra. As to the suggestion made in argument 
that the rule would operate hardly upon delicate 
and modest females, we can only say that they 
would be safely guarded by the discretion of the 
trial judge. There would be no danger, we think, 
in this country, of an examination being ordered 
needlessly, or where an improper shock to modesty 
or feelings of delicacy would be likely. We decide 
simply that the power exists, and that in each case 
it is to be exercised or not, according to the sound 
discretion of the presiding judge.” See note, 50 
Am. Rep. 156; 49 id. 191. 


In Hawkins v. Graham, Massachusetts Supreme 
Judicial Court, May 11, 1889, plaintiff agreed to 
set up heating apparatus in defendant’s building 
which should readily heat or raise the temperature 
at any point to seventy degrees Fahrenheit in the 
coldest weather. In the event of plaintiff’s not be- 
ing able to properly heat the building in accordance 
with the requirements of the contract he was to 
have notice thereof, and if after ten days from such 
notice he could not so heat the building he was to 
make no charges. In the event of the apparatus 
proving satisfactory, and conforming to all the re- 
quirements of the contract, he was to be paid the 
consideration, “after such acknowledgment has been 
made by the owner, or the work demonstrated.” 
Held, that the satisfactoriness of the apparatus was 
to be determined by the mind of a reasonable man, 
and by the means set forth in the contract, and not 
by the private taste or liking of the defendant. 


Holmes, J., said: ‘‘Such agreements usually are 
construed not as making the defendant’s declaration 
of dissatisfaction conclusive, in which case it would 
be difficult to say that they amounted to contracts 
(Hunt v. Livermore, 5 Pick. 395, 397), but as re- 
quiring an honest expression. In view of modern 
modes of business it is not surprising that in some 
cases eager sellers or selling agents should be found 
taking that degree of risk with unwilling purchas- 
ers, especially where taste is involved. Brown v. 
Foster, 1138 Mass. 186; Gibson v. Cranage, 39 Mich. 
49: Machine Oo. v. Smith, 50 id. 565; Zaleski v. 
Clark, 44 Conn, 218; McClure v. Briggs, 58 Vt. 82; 
Ventilator Co. v. Railroad Co., 66 Wis. 218; Seeley 
v. Welles, 120 Penn. St. 69; Singerly v. Thayer, 108 
id. 291; Andrews v. Belfield, 2 OC. B. (N. 8.) 779. 
Still when the consideration furnished is of such a 
nature that its value will be lost to the plaintiff 
either wholly or in great part unless paid for, a just 
hesitation must be felt, and clear language required, 
before deciding that payment is left to the will, or 
even to the idiosyncracies of the interested party. 
In doubtful cases courts have been inclined to con- 
strue agreements of this class as agreements to do 
the thing in such a way as reasonably ought to 
satisfy the defendant. Sloan v. Hayden, 110 Mass. 
141, 148; Braunstein v. Insurance Co., 1 Best & S. 
782, 799; Dallman v. King, 4 Bing. N. C. 1085. 
* * # The last words, or ‘the work demon- 
strated,’ offer an alternative to the owner’s acknowl- 
edgment. They imply that if the work is demon- 
strated it is satisfactory within the meaning of the 
contract, although the owner has not acknowledged 
it.” See note, 54 Am. Rep. 711. 





ACTIONS — ELECTION. 


NEW YORK COURT OF APPEALS, APRIL 23, 1889. 


FOWLER V. BOWERY SAVINGS BANK. 

W. deposited money with defendant savings bank, in trust 
for his wife E. The pass-book read, ‘* Inaccount with W. 
for E.” Afterward both W. and E. died, and plaintiff, 
E.’s executor, demanded the deposit of defendant. He 
was told that the money would be paid to him when he 
presented the pass-book, which was then in possession of 
W.’s executor. W.’s executor afterward presented the 
book, and received the deposit. Held, that plaintiff, by 
suing W.’s executor for the amount of the deposit, rati- 
fied the payment to him, and having then exercised his 
election, could not afterward maintain an action therefor 
against defendant. 


CTION by Giles H. Fowler, as executor of the will 

of Elizabeth White, deceased, against the! Bowery 

Savings Bank. The judgment of the Circuit Court of 

Queens county, after a trial before the court, a jury 

having been waived, in favor of plaintiff, was affirmed 
by the General Term, and defendant appeals. 


Carlisle Norwood, Jr., for appellant. 
Eugene Burlingame, for respondent. 


Earu, J. On the 15th day of November, 1871, John 
White, the husband of Elizabeth White, deposited 
with the defendant, in trust for his wife, the sum of 
$805.93, and the deposit was entered upon a pass-book, 
which was delivered to him, in this way: ‘*‘ Bowery 
Savings Bank in account with John White for Eliza- 
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beth White.”’ 
ing the life-time of John White, who died November 
13, 1882, leaving a will wherein he appointed John D. 
Flynn his executor. The will was admitted to pro- 
bate, and letters testamentary were granted to Flynn 
on the 23d day of January, 1883. Elizabeth White died 
December 18, 1882, leaving a last will and testament in 
which the plaintiff was named as executor, which will 
was admitted to probate, and letters testamentary 
were issued to the plaintiff on the 11th day of January, 
1883. On the 25th day of January the plaintiff, with 
his letters testamentary, called at the savings bank 
and notified it of his appointment as executor, and de- 
manded payment of the deposit. He was told by one 
of its officers that the money would be paid to him 
when he came with the pass-book, which was then in 
the possession of Flynn, the executor of John White. 
Thereafter, on the 29th day of January, Flynn, having 
in his possession the pass-book, presented the same to 
the defendant, together with proof that he had been 
appointed executor of John White, and demanded 
payment of the deposit, and the defendant thereupon 
paid the same to him, and the pass-book was sur- 
rendered to it. Thereafter, on the same day, the plain- 
tiff called on the defendant again in reference to the 
deposit, and was informed that it had been paid to 
Flynn. This action was commenced in June, 1886, to 
recover the sum deposited with the defendant, and in- 
terest thereon. 

It is clear that the plaintiff was legally entitled to re- 
ceive payment of the deposit from the defendant, and 
that after the notice and demand by him it had no 
right whatever to pay the same to Flynn; and but for 
facts yet to be stated, the cases of Martin v. Funk, 75 
N. Y. 184; Willis v. Smyth, 91 id. 297, and Mabie v. 
Bailey, 95 id. 209, would be ample authority for the 
maintenance of this action. After payment by the de- 

_ fendant to Flynn, the plaintiff, in the fall of 1883, com- 
menced an action against him to recover, among other 
things, the money thus paid. Issue was joined, and 
the action was tried in the fall of 1884, and a verdict 
was rendered in favor of the plaintiff, and a judgment 
was thereon entered. The plaintiff was unable how- 
ever to collect any thing on the judgment, and he 
thereafter commenced this action. The relation be- 
tween a savings bank and a depositor therein is that of 
debtor and creditor, and the defendant therefore be- 
came a debtor for the sum deposited with it by John 
White. People v. Institution, 92 N. Y. 7. 

After his demand of the deposit, and the payment of 
the money to Flynn, there were two remedies open to 
the plaintiff. He could sue the defendant as a debtor 
for the deposit, and recover the amount thereof from 
it, or he could have brought an action for money had 
and received to and for his use against Flynn, and re- 
cover it from him. But he was not entitled to both 
remedies at the same time or in succession; and by 
electing the one he would lose the other. By electing 
to sue the bank he would repudiate its payment to 
Flynn, and his claim would be that the debt had not 
in fact been paid. By suing Flynn, he would adopt 
and ratify the act of the bank in making payment to 
him, and his claim would be that the money due to 
him had in fact been paid to Flynn, and that Flynn 
had received it to and for his use. Such adoption and 
ratification of the payment would legalize the pay- 
ment as between him and the bank, and thus discharge 
the bank. Hecould not occupy the position at the 
same time of claiming that the bank had paid his 
money to Flynn, and yet that the bank was still his 
debtor. His election in this case to sue Flynn, and 
thus to treat him as his debtor, was not harmless to 
the bank, but in law may be presumed to have injured 
the bank, unless it should now be held to be discharged 
by its payment to Flynn. After the plaintiff com- 


This deposit remained in the bank dur- 


menced his action against Flynn, and thus ratified 
and adopted the payment by the bank to him, the 
bank could not during the pendency of that action 
have sued Flynn to recover back the money on the 
ground that it had been paid by mistake, and received 
by him without authority, because it would have been 
a defense to such an action that the real owner of the 
fund had adopted and ratified the payment. But, 
even if the mere commencement and pendency of the 
action by the plaintiff against Flynn would have not 
furnished such a defense, it is beyond doubt that, if 
the bank should now bring an action against Flynn to 
recover back the money, he could successfully defend 
on the ground that the plaintiff had ratified and 
adopted the payment, and thus discharged the bank 
by the recovery of a judgment against him for the 
money paid as the real owner thereof. Thetwo reme- 
dies—one against Flynn and the other against the bank 
—are not concurrent. If the two actions could not be 
prosecuted at the same time, they could not in suc- 
cession. Nothing could be more inconsistent than an 
action against Flynn on the ground that money due to 
the plaintiff had been paid to him, and an action 
against the bank on the ground that it had not paid 
the deposit, and still remained debtor therefor. Ifthe 
money had been absolutely the money of the plaintiff, 
left on special deposit with the bank, then he could 
have pursued the money wherever he could trace 
it without losing his remedy against the bank. In 
such a case the plaintiff would not be barred of his 
right of recovery against the bank until he had either 
recovered his money or the value of thesame. All his 
remedies would be consistent, being based upon the 
theory of a wrongful disposition of his property. So, 
too, where a trustee, in breach of his trust, disposes of 
the trust property, the beneficiary of the trust may 
pursue it or its proceeds wherever he can trace them, 
so far as the law will permit him to do so without re- 
leasing the trustee. All his remedies in such a case 
are consistent, and based upon the same theory, to-wit, 
a breach of trust; but, if a trustee is bound to pay 
money to a beneficiary as a debt due from him to the 


| beneficiary, then, if he makes payment to another per- 


son, he has not paid the debt, and the money paid is 
not in fact the property of the beneficiary. In such 
case the beneficiary may ignore the payment, and sue 
the trustee as his debtor; or he may ratify and adopt 
the payment, and sue the person receiving the money 
as his debtor; but he cannot do both. There is, in 
such case, a breach of trust, or not, as he may elect, 
and his election, once effectually made, is conclusive 
forever. Com. Dig. ‘‘ Election,” C2. If one wrong- 
fully takes and sells personal property not belonging 
to him, the owner has the election to sue him for the 
proceeds as money had and received to and for his use, 
and thus ratify the sale, or he may pursue the prop- 
erty and recover it or its value; but he cannot do both, 
and is bound by his election. Pom. Rem., § 567 et seq. 

A few authorities may be cited to enforce these 
views. In Priestly v. Fernie, 3 Hurl. & C. 977, it was 
held that where the master of a ship signs a bill of lad- 
ing in his own name, and is sued upon it, and judg- 
ment is obtained against him, an action will not lie 
against the owner of the ship upon the same bill of 
lading, although satisfaction has not been obtained on 
the judgment against the master. Baron Bramwell, 
writing the opinion, said: ‘‘If this were an ordinary 
case of principal and agent, where the agent, having 
made a contract in his own name, has been sued on it 
to judgment, there can be no doubt that no second ac- 
tion would be maintainable against the principal. The 
very expression that where a contract is so made the 
contractee has an election to sue agent or principal, 
supposes he can only sue one of them; that is to say, 
gue to judgment.”’ 
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In Scarf v. Jardine, L. R.,'7 App. Cas. 345, the facts 
were these: A firm of two partners dissolved. One re- 
tired, and the other carried on the business with anew 
partner, under the same style. A customer of the old 
firm sold and delivered goods to the new firm after the 
change, but without notice of it. After receiving no- 
tice, he sued the new firm for the price of the goods, 
and upon their bankruptcy proved against their estate, 
and afterward brought an action for the price against 
the late partner; and it was held that the liability of 
the late partner was a liability by estoppel only, and 
not jointly with the members of the new firm; that 
the customer might at his option have sued the late 
.partner or the members of the new firm, but could not 
sue all three together; and that, having elected to sue 
the new firm, he could not afterward sue the late part- 
ner. In that case Lord Blackburn said that the cases 
‘are uniform in this respect, that where a man hasan 
option to choose one or other of two inconsistent 
things, when once he has made his election, it cannot 
be retracted. It is final, and cannot be altered. 
* * * ‘When once there has been an election to do 
one of the two things, you cannot retract it and do the 
other thing. The election once made is finally made.’’ 
Lord Watson said: ‘‘The respondent had the un- 
doubted right to select his debtor; to hold either the 
old firm or the new firm responsible to him for the ful- 
fillment of the contract; but I know of no authority 
for the proposition that the respondent could hold his 
contract to have been made with both firms, or that, 
having chosen to proceed ayainst one of these firms for 
recovery of his debt, he could thereafter treat the other 
firm as his debtor.” 

Tn Rawson v. Turner, 4 Johns. 469, it was held, that 
if a new sheriff receives a prisoner from his predeces- 
sor, he is answerable for his escape, though a volun- 
tary escape may have existed in the time of his prede- 
cessor; but the plaintiff has his election either to 
consider the prisoner in execution, and so charge the 
new sheriff for the last escape, or as out of execution, 
and charge the old sheriff. If he has once made his 
election, and sued the old sheriff, and recovered 
judgment against him, it is conclusive, and a bar to 
any action against the new sheriff. 

In Sanger v. Wood, 3 Johns. Ch. 416, Chancellor 
Kent said: “Any decisive act of the party, with 
knowledge of his rights and of the fact, determines 
his election in the case of conflicting and inconsistent 
remedies.’’ 

In Morris v. Rexford, 18 N. Y. 552, there was a bar- 
gain and sale of goods for cash, and the vendee took 
possession, but, failing to make payment, the vendor 
obtained a redelivery of his goods by writ of replevin; 
aud it was held that this was a disaffirmance of the 
sale, and evidence in bar of a subsequent action for 
the purchase-money, and that, the vendor having elec- 
ted the one remedy, his right to pursue the other was 
extinguished. Comstock, J., writing the opinion, said: 
‘“‘A vendor of goods, on a sale and delivery, upon cash 
terms, if he fails to get payment, may consider the de- 
livery absolute, and rely on the responsibility of the 
vendee, or he may disaffirm and reclaim his property; 
but he cannot do both of these things. The remedies 
are not concurrent, and, the choice between them 
once being made, the right to follow the other is for- 
ever gone. The law tolerates no such absurdity as a 
seizure of goods by a person claiming that he has never 
sold them, and an action by the same person, founded 
on the sale and delivery of the same goods, for the re- 
covery of the price. In peculiar circumstances a party 
may take either one of these courses, but, having 
rightfully made his choice, the right to follow the other 
is extinct and gone.”’ 

So here the law will not tolerate the absurdity of 
holding that the plaintiff could sue Flynn on the 





ground that he had received money from the bank be- 
longing to him, and at the same time sue the bank on 
the ground that it still remained his debtor, and that 
the money paid to Flynn was not his money, and did 
not operate as payment. 

In Gardner v. Ogden, 22 N. Y. 827, it was held that 
the clerk of a broker employed to sel] land, having ac- 
cess to the correspondence between his principal and 
the vendor, stands in sucha relation of confidence to 
the latter that, if he becomes the purchaser, he is 
chargeable as trustee for the vendor, and must recon- 
vey or account for the value of the land; and, the ven- 
dor having brought suit against both the broker and 
his clerk, making a claim against the broker for hav- 
ing fraudulently sold the land, and against the clerk 
for a reconveyance or accounting, the court said: ‘‘In 
the present case the plaintiff has elected to regard the 
purchaser as his trustee, and his complaint, as to him, 
* * * proceeds on this basis. The plaintiff there- 
fore elects to affirm the sale made to Smith. He can- 
not wno flatu affirm it as to him and disaffirm it as to 
the defendant Ogden. * * * The affirmance of the 
sale by the plaintiff is a complete answer to the claim 
for damages against the firm for fraud in making the 
sale.’’ 

In Bank v. Beale, 34 N. Y. 473, it was held that when 
a vendor who has been defrauded in the sale of his 
goods proceeds to judgment against the vendee upon 
the contract of sale, after he is apprised of the fraud, 
his election is determined, and he cannot afterward 
follow the goods, or the proceeds thereof, into the 
hands of a third person on the ground of fraud; that 
if a principal, with full knowledge of a fraud perpe- 
trated by his agent, in the disposition of property pur- 
chased with his funds, prosecute the agent to judg- 
ment for the money so misappropriated, he thereby 
elects to treat the goods as the property of the agent, 
and cannot afterward claim their proceeds in the 
hands of a third party. 

In Rodermund v. Clark, 46 N. Y. 854, W. and de- 
fendant were joint owners of a sloop. Defendant, 
ignoring W.’s rights, sold the whole vessel toM. W., 
after the sale, took and retained possession. M. there- 
upon libelled the vessel, as owner, in the United States 
District Court. She was seized by the marshal, and, 
M. having obtained judgment by default, she was de- 
livered to him. W. assigned his interest, and also his 


‘claim against defendant, to the plaintiff, who sued for 


conversion, and it was held that W., having elected to 
assert his rights by retaining possession and refusing 
to recognize the sale, he and his assignee were pre- 
cluded from maintaining an action for the conversion; 
that, where a party has an election between inconsist- 
ent remedies, he is confined to the remedy which he 
first chooses. Folger, J., writing the opinion, said: 
W. ‘‘had two courses, either of which he might pur- 
sue. Hecould sue the defendant for the conversion, 
or he could assert his right of possession, by keeping 
a permanent possessiou, or regaining possession, if it 
was interrupted. The effectually taking of either of 
these two courses precluded him from taking the 
other.” 

In Bowen v. Mandeville, 95 N. Y. 2387, it was held 
that, where a party had been induced by fraud to en- 
ter into an executed contract forthe purchase of prop- 
erty, he may either rescind and recover back the con- 
sideration paid, or affirm the contract and recover 
damages for the fraud. He cannot have both reme- 
dies, as they are inconsistent. 

In Cheeseman v. Sturges,9 Bosw. 246, 8., one of the 
defendants, held real and personal property in trust, 
to be used for the joint benefit of himself and the 
plaintiff and a third person, in specified proportions, 
as co-partners, in a joint enterprise, and under an 
agreement that he was to make advances for carrying 
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out the enterprise, and that all stocks or other securi- 
ties than cash which should be received should remain 
undivided until a final settlement, and that he would 
not dispose of the property (other than money) with- 
out the consent of the others, He accordingly made 
large advances, and subsequently sold and conveyed 
all the property without the consent of the plaintiff, 
and received therefor stock of an incorporated com- 
pany; and it was held that the plaintiff, by bringing 
an action, with full knowledge of these facts, in which 
he demanded a transfer of his share of the stock, and 
obtained an injunction against any disposal of it, pend- 
ing the action, must be deemed to have made his elec- 
tion of that remedy, and be treated as ** he had con- 
sented to the sale. 

In Mattlage v. Poole, 15 Hun, 556, 1t was held, in sub- 
stance, that, where a vendor sells goods to the agent 
of an undisclosed principal, he may elect whether he 
will sue the agent for the price of the goods or the 
principal, but that he cannot have a recovery against 
both, and that where he has prosecuted the one to 
judgment he can have no recovery against the other. 

In Riley v. Bank, 36 Hun, 513, plaintiff's intestate, 
Mary Riley, had deposited with the defendant upward 
of $800. The money was paid to Flannigan during the 
life-time of Mary Riley, upon the production by him 
of the pass-book and Mary Riley’s check. It was 
claimed that at the time of signing the check Mary 
Riley was of unsound mind, and incapable of execut- 
ing the same. After Riley was appointed administra- 
tor, he presented a verified petition to the surrogate, 
under section 2706 of the Code of Civil Procedure, 
charging Flannigan with having corruptly procured an 
order from Mrs. Riley, knowing her to be insane, and 
having drawn the money from the bank, and further 
averring that he then had the same in his possession, 
and praying that he be compelled to surrender the 

game to the petitioner. Flannigan appeared on the 
return of a citation, and admitted that he obtained the 
money from the bank, and that the same was in his 
possession, and a decree was entered directing him to 
deliver the same to the administrator. For his failure 
to comply therewith, he was committed to the county 
jail, where he remained until discharged therefrom by 
the surrogate, because of his inability, from sickness, to 
bear longer confinement; and it was held that the ad- 
ministrator, by claiming in his petition and procuring 
a decree of the Surrogate’s Court adjudging that the 
money in Flannigan’s hands belonged to the estate of 
Mary Riley, ratified the act of Flannigan in drawing 
the money, and could no longer claim that the bank 
stillowed to him the same money, or bring an action 
against it to recover the amount of the deposit; that 
the administrator had an election to treat Flannigan’s 
act in drawing the money in two ways, viz., either to 
ratify or disavow it; that, having elected to ratify it, 
he could not thereafter disavow it. That case was ap- 
pealed to this court, and the order of the General 
Term, reversing the judgment in favor of the plaintiff, 
was here affirmed. 103 N. Y. 669. The following au- 
thorities are to the same effect: Curtis v. Williamson, 
L. R., 10 Q. B. 57; Clough v. Railroad Co., L. R., 7 
Exch. 26; Raymond v. Proprietors, etc., 2 Metc. 319; 
Sears v. Carrier, 4 Allen, 3389; Cobb v. Knapp, 71 N. Y. 
348; Moller v. Tuska, 87 id. 166. 

This extended examination of the authorities has 
seemed necessary on account of some difference of 
opinion upon the question considered which at first 
existed among the members of this court. It is seen 
that they justify the conclusion that plaintiff's elec- 
tion to sue, and his recovery against Flynn, furnished 
a defense to this action. It is however objected on the 
part of the plaintiff that the defense that the bank had 
adopted and ratified the payment to Flynn is not set 
up in the answer; and such is the case. While the de- 


fendant alleges in its answer payment to Flynn, it 
does not allege that payment was made by the au- 
thority of the plaintiff, or that he ratified or adopted 
it. But there was no such objection upon the trial. 
All the facts pertaining to that defense were proved 
without objection. There was no dispute about the 
facts, and they were found by the court. Hence the 
objection that the answer is defective is unavailable 
here. Weare therefore of opinion that the judgment 
should be reversed and a new trial ordered, costs to 
abide the event. 

All concur, except Ruger, C. J. 

RuaGeEr, C. J. (dissenting). Iam unable toconcur in 
the opinion delivered in this case. Iam of the opin- 
ion that the prosecution of Flynn by the plaintiff's in- 
testate was not a ratification of the payment by the 
bank to him. Flynn, in obtaining such payment, 
neither represented, nor assumed to represent, Mrs. 
White, and the bank did not pay the money to Flynn 
as the agent or representative of Mrs. White, but dealt 
with him as a claimant of the money in his own right. 
Under such circumstances there could be no ratifica- 
tion. Ratification isa branch of the law of agency, 
and cannot be held to have occurred unless there is a 
principal and an act assumed to have been done by 
some one in his name or on his behalf. Story Ag., 
§ 251; Trust Co. v. Walworth, 1 N. Y. 433. There were 
consequently no concurrent remedies, and no occa- 
sion for an election by the plaintiff. 





MUNICIPAL BONDS—RAILROAD AID—VAL- 
TDITY. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
APRIL 16, 1889. 

TOWN OF SOLON Vv. WILLTAMSBURG SAVINGS BANK. 

Chapter 907 of Laws of New York of 1869, relating to the is- 
suance of railroad-aid bonds by municipal corporations, 
provides that ‘‘whenever a majority of the tax pay- 
ers of any municipal corporation,” ete., shall apply to 
the county judge by petition, setting forth ** that they are 
such majority of tax payers, and represent such 
a majority of taxable property,” further proceedings 
may be taken, ete. A petition, the signers acting appar- 
ently as principals, stated that ‘‘the undersigned, repre- 
senting a majority of the tax payers of the town of,’* etc. 
Held, equivalent to a statement that the petitioners were 
themselves such majority. 

Municipal officers, after having issued the full authorized 
amount of corporate bonds, received a quantity of them 
back, cancelled them, and issued in their stead to the 
holder other bonds to the same amount, but of a different 
denomination, the change being made for convenience in 
negotiating them. Held, that this irregularity could not 
in equity be used to invalidate the bonds in the hands of 
a bona fide purchaser. 

In New York a private corporate seal cannot be made with a 
mere scroll on paper, around the letters’ L.S.’’ There 
must be an impression upon the paper with intent to seal. 

The omission of officers of a municipal corporation to affix 
their seals to its bonds, as directed by the law authorizing 
their issuance, does not invalidate them. 

The rule that the burden of proof is with the party seeking to 
enforce a contract, to relieve it from the effect of any ma- 
terial alteration made in it after delivery, does not apply 
to a defendantin an action brought to have a security 
held by him cancelled upon that ground, where it appears 
that heis not chargeable with mala fides in regard to the 
alteration. 


aan to cancel certain railroad-aid bonds. De- 
fendant had judgment at Special Term, which 
was affirmed by the General Term, and plaintiff ap- 
peals. 


Esek Cowen, for appellant. 


Tsaac S. Newton and Edward 3B. Thomas, for respond- 
ent. ; 
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BRADLEY, J. The relief sought in this action was 
that certain bonds of the plaintiff, purporting to have 
been issued pursuant to statute, and held by the de- 
fendant, be adjudged void, and that they be surren- 
dered up and cancelled. They, with other bonds 
amounting in the aggregate to $44,800, were, by com- 
missioners appointed for that purpose, in a proceeding 
had before the county judge of Cortland county, is- 
sued in aid of the Utica, Chenango and Cortland Rail- 
road Company. The proceeding, which resulted in 
an adjudication and appointment of the commission- 
ers, was had and completed in July, 1870. It was 
founded upon the statute, which provided that 
‘whenever a majority of the tax payers of any munic- 
ipal corporation in this State, whose names appear 
upon the last preceding tax-list or assessment-roll of 
said corporation as owning or representing a majority 
of the taxable property in the corporate limits of such 
corporation, shall make application to the county 
judge of the county in which such corporation is situ- 
ated, by petition verified by one of the petitioners, 
setting forth that they are such a majority of tax pay- 
ers, and represent such‘a majority of taxable prop- 
erty,’’ etc., the further proceedings may be taken, as 
therein provided, for the requisite adjudication, and 
the appointment of commissioners to issue the bonds 
of the corporation and invest them in the stock or 
bonds of the railroad company, in view of which the 
proceeding was taken. Laws 1869, chap. 907. The ad- 
judication was in due form made, and the commis- 
sioners were appointed and vested with power to issue 
the bonds of the plaintiff and invest them in the stock 
or bonds of the railroad company, if the proceeding 
was so taken and conducted as to confer jurisdiction 
on the county judge to entertain and consummate it. 

The first inquiry which is the subject of controversy 
arises upon the petition presented to the county 
judge, and by which the proceeding before him was 
initiated. It was essential to his jurisdiction, and to 
the validity of the adjudication and its result, that the 
petition contain a statement of all the facts which the 
statute provided should be set forth in the application. 
And as the proceeding rests wholly upon the statute, 
and is in derogation of the common law, and affects 
the rights of property of individuals, the statute must 
be strictly pursued in all respects pertaining to the 
question of jurisdiction, to render the proceeding ef- 
fectual. People v. Spencer, 55 N. Y. 1; People v. 
Smith, id. 185; Town of Wellsborough v. Railroad Co., 
76 id. 182; Craig v. Town of Andes, 93 id. 405. The pe- 
tition was addressed to the county judge and pro- 
ceeded to state that ‘‘ the undersigned, representing a 
majority of the tax payers of the town of Solon, in 
said county of Cortland, whose names appear upon 
the last preceding tax-list or assessment-roll of said 
town,” etc. 

Nothing in the further provisions of the petition is 
criticised. It was signed by persons purporting then 
to be citizens of that town, and uponit was the verifi- 
cation by the affidavit of one of the petitioners, which 
among other things, stated that ‘‘the persons signing 
said petition are a majority of the tax payers whose 
names appear upon the last preceding tax-list and as- 
sessment-roll in said town.’’ 

The contention on the part of the plaintiff is that 
the petition failed to set forth that the petitioners 
were such a majority of the tax payers, by reason of 
the insertion of the word ‘‘representing,’’ which it is 
claimed so qualified the phrase ‘‘ a majority of the tax 
payers,’’ following it, as to import that such majority 
did not themselves subscribe to the petition, but did 
it only through the instrumentality of others who were 
such subscribers, and in the relation of agency, repre- 
sented such tax payersin thus making the application. 
If the petition in that respect requires such construc- 





tion, it was defective, and could not support the pro- 
ceeding founded upon it. People v. Smith, 45 .N. Y. 
"72. The insertion of the word ‘‘representing’’ was 
clearly of no advantage to the petition, and if it had 
been omitted there would have been no opportunity 
for criticism. But the word in its connection and ap- 
parent purpose we think is not entitled to the inter- 
pretation and effect contended for by the plaintiff's 
counsel in giving construction to the instrument. It 
may be treated as having reference and relation to the 
term ‘‘majority’’ rather than to the persons consti- 
tuting it. The inquiries, what represents a majority? 
how is a majority represented? in their application 
to it as a term,might produce as the answer more than 
one-half of the whole of any number of persons or things. 
In that sense it would be within common parlance to 
say that a majority is represented by a particular body 
of people, although they are the persons who constitute 
the majority. Thatthis was the meaning applicable 
and intended by the statute to be applied in the 
use there made of it appears by the provision in the 
second section of the same act, that ‘‘if it shall appear 
satisfactorily to him [the county judge] that the said 
petitioners, or the said petitioners and such other tax 
payers * * * as may then and there appear before 
him, and express a desire to join as petitioners in said 
petition, to ‘represent’ a majority of the tax payers,” 
etc.; and in the third section that ‘‘if the said judge 
shall adjudge and determine that such petitioners do 
‘represent’ a majority of such tax payers,’’ etc. The 
same expression is carried into and repeated in the 
amendatory act. Laws 1871, chap. 925, $2. The use 
made of the word in that connection by the statute 
would seem to be a legislative interpretation of it for 
the purposes of the act, and thus give to the phrase in 
question of the petition the requisite import, and 
make it correspond in that respect with the affidavit 
of verification, and to the adjudication as made by the 
county judge. The portion of the petition which em- 
braced the names of the subscribers is not in the rec- 
ord, and in view of the finding of the trial court, it 
must be assumed that no appearance of agency was 
there indicated. They (apparently as principals, and 
in the manner required by the statute), the petition- 
ers, appear in the petition as owning or representing a 
majority of the taxable property in the town, and rep- 
resent that they desire the creation and issue of its 
bonds, etc. Itis very likely thatthe exercise of more 
care in preparing the petition would have been mani- 
fested if the criticised word had been omitted; and the 
same may perhaps be said inrespect to the like phrase 
in the statute. But when it can be ascertained, such 
meaning must be given to words as is apparently 
designed for them in their connection and use in stat- 
utes or other instruments, although it may not strictly 
conform to their lexical meaning. We think the con- 
struction was warranted that the petition set forth 
that its subscribers then were a majority of the tax 
payers of the town, etc., asrequired by the statute. It 
follows that the county judge had jurisdiction to en- 
tertain the proceeding; and it sufficiently appears by 
his statement in the motion for publication, signed by 
the county judge, to warrant the conclusion that the 
requisite order was made by him for that purpose. 
There is no remaining question going to the jurisdic- 
tion of that officer to make the adjudication and ap- 
point the commissioners, which was duly accomplished 
by him. 

In respect to their duties, the statute provided that 
it should be the duty of the commissioners to cause to 
be made and executed the bonds of the municipal cor- 
poration, attested by the seal of such corporation af- 
fixed, ifit have a common seal, and if not, then by 
their individual seals,and signed and certified by them. 


The commissioners made and issued the bonds of the 
@.. Q 
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town to the amount before mentioned, and invested 
them in the stock of the railroad company for a like 
amount. The town had no common seal. The attes- 
tation clause of each bond was: ‘tIn witness whereof 
the within named commissioners * * * have caused 
this bond to be made and executed, and have set their 
hands and seals hereto, the 1st day of September in 
the year one thousand eight hundred and seventy;”’ 
and they subscribed their names as commissioners, 
and opposite each was the scroll “[L. S.].’? The re- 
quisite of a seal at common law was that it be im- 
pressed upon wax, wafer or other tenacious substance. 
It is contended by the defendant’s counsel that this 
doctrine has been relaxed, and that the scroll upon 
these bonds may be treated as adopted by the commis- 
sioners as their seal, and therefore rendered effectual 
as such. Whatever may have been the practice in 
other States, the rule of the common law in that re- 
spect has been substantially adhered to in this State, 
except so faras it has been modified by statute. Warren 
v. Lynch, 5 Johns. 239; Bank of Rochester v. Gray, 2 
Hill, 227; Bank v. Haight, 3 id. 498; Coit v. Milliken, 
1 Den. 376. The statute on the subject has relation 
only to corporate and official seals. 

In the cited case of Curtis v. Leavitt, 15 N. Y. 9, the 
question of the sufficiency of the seal to the bonds 
there in question, which were made prior to.such stat- 
ute, was considered in some of the several opinions 
delivered. They were the bondsof a corporation, and 
the corporate seal was merely impressed upon the pa- 
per on which each bond was written or printed. The 
view of Judge Comstock was that the rule in England 
on that subject was applicable, as the contract was 
made there; and cited Queen v. Inhabitants, elc., 7 Adol. 
& EK. (N. 8S.) 282, in support of the proposition that an 
impression on wax or wafer was unnecessary, but that 
it was sufficient that the seal be impressed upon the 

paper with intent to seal. It is unnecessary to refer 

to the view of other members of the court, as no ques- 
tion as to the seal was determined by the court in that 
case, other than that no seal was necessary to the va- 
lidity of the bonds. 

In Ross v. Bedell, 5 Duer, 462, the question arose 
upon a notarial seal, and it was held that a seal 
stamped upon paper of sufficient tenacity to retain 
the impression is a seal within the rule of the common 
law. And see Von Bokkelen v. Taylor, 62 N.Y. 105. 
The doctrine established in this State upon the sub- 
ject does not permit the conclusion that the scroll 
upou the bonds in question was the seal of the com- 
missioners. But it does not follow that the bonds are 
for that reason invalid. There are no negative words 
in the statute declaring or necessarily implying such 
effect of the omission of the seal, and whether or not 
this requirement was merely directory, as held in 
Draper v. Springport, 104 U. 8. 501, inasmuch as they 
were issued and delivered by the commissioners in the 
performance of their duty and upon a consideration, 
the mistake or failure to affix their seals does not de- 
feat the enforceable validity of the bonds. People v. 
Mead, 24 N. Y. 114; Kelly v. McCormick, 28 id. 318; 
Board of Education v. Fonda, 77 id. 850; San Antonio 
v. Mehaffy, 96 U.S.312; United States v. Linn, 15 Pet. 
290. At all events, as the commissioners intend to 
properly aud effectually execute the bonds, and the 
omission of the seals was caused by their misunder- 
standing, mistake or inadvertence, the court of equity 
may afford the relief requisite to the party justly en- 
titled to the benefit of the instruments, and to render 
them enforceable. Wiser v. Blachly, 1 Jobns. Ch. 607; 
Bernards Ty. v. Stebbins, 109 U. 8S. 341; Cockerell v. 
Cholmeley, 1 Russ. & M. 418. 

In September, 1875, the defendant, by purchase, 
for a valuable consideration, became the owner and 
holder of thirty-two of the bonds of $500 each. At 





that time seals had been affixed and were upon them 
over the places where the scroll before mentioned was 
placed, so that the bonds then appeared to have been 
properly sealed. The defendant purchased them in 
good faith, and then supposed that the seals were 
those of the commissioners. The evidence tends to 
prove that the seals were not affixed by any officer of 
the railroad company who received them from the 
commissioners, and that they were not upon them 
when transferred by the company. Who were all the 
intermediate holders between the transfer by the rail- 
road company and the purchase of them by the de- 
fendant does not appear. The trial court found that 
those seals were affixed by a stranger. If placed there 
by some one having no interest in the bonds, and 
without any authority, consent or complicity of any 
person having any interest, the seals would not be 
treated as effecting any alteration of the bonds. 
United States v. Linn, 1 How. 104; Rees v. Overbaugh, 
6 Cow. 746; Casoni v. Jerome, 58 N. Y. 815; Fullerton 
v. Sturges, 4 Ohio St. 530. 

If therefore this was done by a stranger, in the sense 
of the term applicable in such case, the alteration pro- 
duced by it would not be effectual to impair the right 
before existing to enforce the bonds. Butinasmuch as 
they passed through the hands of other owners before 
they reached the defendant, it is contended that the 
finding that it was done by a stranger is not supported, 
and that the presumption arises that the seals were 
affixed by some party having an interest in having 
them put on, and therefore explanation is necessary 
to relieve them from the legal effect of the alteration. 
As a general rule, when a material alteration appears 
to have been made in a written instrument, after its 
execution, evidence is necessary to explain it, and the 
burden of proof rests upon the parties seeking to en- 
force it to do so to support a recovery upon it. Her- 
riek v. Malin, 22 Wend. 388; Smith v. McGowan, 3 
Barb. 404; Stimpson v. Davis, 119 Mass. 269; Willett v. 
Shepard, 34 Mich. 106; Waring v. Smyth, 2 Barb. Ch. 
119. ; 

The plaintiff's counsel seeks to apply that rule in re- 
spect to the burden of proof to this case, and insists 
that the defendant must bear it. While the burden is 
with a party seeking to enforce acoutract to relieve it 
from the effect of any material alteration made in it 
after its inception, that rule is not necessarily applica- 
ble to a defendant in an action brought to have a se- 
curity held by him cancelled upon that ground, when 
it appears that such defendant is in no sense charge- 
able with mula fides in that respect. Our attention is 
called to no authority going to that extent. And the 
proposition does not seem tocommend itself toa court 
of equity,which is supposed, within recognized bounds, 
to exercise a discretionary power in such cases. Mc- 
Henry v. Hazard, 45 N. Y.580; Town of Springport v. 
Bank, 75 id. 397-408. 

It does not appear that the bonds were necessarily 
invalidated by the addition of the seals, treating it as 
a material alteration; and as against the defendant, 
who is aholder in good faith, and free from imputa- 
tion in the matter, the presumption which might arise 
in an action where the securities were asserted for the 
purpose of a recovery founded upon them is not prop- 
erly available in this action, brought for the purpose of 
their cancellation. Equity will not grant such relief 
upon a doubtful case. For the purpose of the relief in 
view in the action it cannot be assumed upon the case 
as presented that the alteration was fraudulently 
made. Andif the defendant eventually fail to recover 
upon the bonds, it may be that a recovery can be sup- 
ported upon the original consideration. Clute v. Small, 
17 Wend. 288; Meyer v. Huneke, 55 N. Y. 412-417. It 
is not vow necessary to inquire into the extent or 
value of such aremedy. The alleged alteration upon 
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the facts appearing in the record does not, in this ac- 
tion, entitle the plaintiff to the relief in view against 
the defendant. 

It is urged on the part of the defendant that in view 
of the reference in the attestation clause to seals as 
affixed, with the fact that the scroll befcre mentioned 
was added, afforded an invitation or implied author- 
ity to any holder to affix the requisite seals; and cases 
are cited bearing upon that subject in relation to un- 
completed instruments. But the cases generally in 
which that has been recognized and supported have 
been those where the possession of the uncompleted 
paper has been intrusted to persons under circum- 
stances which permitted the inference of authority to 
do it, and when in view of such apparent authority it 
would be a fraud upon innocent parties taking in good 
faith to permit the assertion to the contrary. Ledwich 
v. Mckim, 53 N. Y. 307; Bank v. Bradner, 44 id. 680; 
Redlich v. Doll, 54 id. 284; Van Duzer v. Howe, 21 id. 
5381; Day v. Saunders, *42 id. 347; Mitchell v. Culver, 7 
Cow. 336; Boyd v. Brotherson, 10 Wend. 938; Bank v. 
Eldred, 9 Wall. 544; Angle v. Insurance Co., 92 U.S. 
330. 

The bonds in question were not treated by the par- 
ties tothem as incomplete, but when issued by the 
commissioners were supposed by them to be com- 
pletely executed, and were delivered und accepted as 
such. Nothing therefore appears to have then oc- 
curred between the parties to imply authority to add 
any thing to the instruments to givethem a different 
import, in any respect, than that which they then had. 
While we do not hold that,there was any implied au- 
thority of any holder to affix the seals, the views al- 
ready given’ render it unnecessary to express any opin- 
ion upon the question. The fact that the commission- 
ers, inthe attestation clause, declared that they had 
affixed their seals to the bonds, was well calculated to 
deceive the defendant when it purchased them, and to 
enable its officer to understand that they had been 
properly placed there; but we are not, for the pur- 
poses of this action, called upon to determine whether 
as against the plaintiffany advantage can on that ac- 
count legally result to the defendant. 

It is contended that the bonds held by the defend- 
ant were issued without authority, and were for that 
reason void. This contention is founded upon the 
fact that about three months after the last of the 
bonds were delivered by the commissioners to the 
president of the railroad company, he surrendered up 
to them a number of those bonds, amounting to $24,- 
000, and they issued and delivered to him in their 
place a like amount, of which those held by the de- 
fendant area part. The substituted bonds were of 
larger denomination than those so surrendered, and 
were made payable at a different place; and this 
change was made witha view to their availability for 
sale and transfer in the city of New York. It may be 
assumed that the power of the commissioners to issue 
bonds of the town ceased when they had issued the 
amount mentioned inthe petition of the tax payers. 
The return bonds had not been used by the railroad 
company. They were destroyed by the commission- 
ers; so the substituted bonds did not increase the en- 
tire amount outstanding beyond the authorized limit. 
The bonds issued pursuant to the statute were the ob- 
ligations of the town, and in performance of their de- 
fined duty in that respect the commissioners repre- 
sented the plaintiff, and in some sense their relation 
was that of agency. When the proceeding for the pur- 
pose has been (as is treated to have been in this case) 
legally conducted to the appointment of such officers, 
irregularities in the manner in which they perform 
their duties do not affect the validity of the bonds is- 
sued, in the hands of an innocent holder for value. 
Town of Lyons v. Chamberlain, 89 N. Y. 586. 


The bonds are in form negotiable, and while they 
caunot be treated as commercial paper to the extent of 


| the rule applicable to it in that respect, they have the 


character of negotiability sufficiently to furnish, un- 
der some circumstances, protection to a bona fide 
holder, which he otherwise would not have, for the 
support of his claim upon them. Bank v. Village of 
Rome, 19 N. Y. 20; Brainerd v. Railroad Co., 25 id. 
499. 

The liability of the municipal corporation is depend- 
ent upon the statute, and its observance in the pro- 
ceedings had with a view to the creation of such obli- 
gations. And when there isa failure to comply with 
the statute in the steps taken to vest the power in 
those officers to create the bonds, there can, in this 
State, be taken no rights by a person as a bona fide 
holder. Cagwinv. Town of Hancock, 84 N. Y. 582; 
Craig v. Town of Andes, 93 id. 405. So far as we 
have observed, the doctrine of the cases does not nec- 
essarily go any further in that respect. The examina- 
tion of the proceedings before the county judge dis- 
closed their regularity and showed that the persons 
whose names were subscribed to the bonds were duly 
appointed, and by the statute vested with the power 
to issue bonds like those in question. While the com- 
missioners were not appointed by the town, or clothed 
with power by it, the power to exercise their statu- 
tory defined duties was given pursuant to the requis- 
ite consent of the tax payers. The question therefore 
arises whether by this issue of the substituted bonds 
the plaintiff was charged with lability. The issue of 
bonds outstanding in excess of the amount authorized 
would have been void. That was not the case here, 
and the plaintiff was practically unaffected by those 
put in place of the one surrendered. The plaintiff, 
through the commissioners, paid the interest coupons 
upon them for several years, and the defendant was 
the holder of them for six years before this action was 
commenced. These facts might be entitled to some 
consideration upon the question of laches. Alvord v. 
Bank, 98 N. Y. 599-610. But we do not place our con- 
clusion upon that ground. The defendant was a bona 
fide holder of these bonds, and as such relied upon the 
authority with which the commissioners were law- 
fully clothed. To charge the plaintiff upon them 
would not increase its apparent liability beyond that 
which it undertook by the proceeding had pursuant 
to the statute to assume. 

So there is no equity in its behalf as against the de- 
fendant to support this action for their cancellation 
arising out of the substitution. The defendant was, 
not only by the apparent situation at the time of the 
purchase, but by the continued recognition of the ob- 
ligation of the bonds for several years thereafter, in- 
duced to understand that they were in all respects 
lawfully created; and they were in fact issued and de- 
livered by the persons clothed with power to issue the 
bonds of the town. The extrinsic fact now relied upon 
to deny tothem the power to issue these particular 
bonds at the time and in the manner it was done was 
peculiarly within the knowledge of those persons so 
selected to represent the town in that respect. This, 
as between principal and agent, is sufficient to charge 
the former with the consequences of the act of the 
latter in the scope of his apparent authority, as against 
an innocent party actipgin reliauce upon such situa- 
tion, although authority to do the particular act does 
not in fact exist. Railroad Co. v. Schuyler, 34 N. Y. 
30; Bank v. Railroad Co., 106 id. 195. 

This proposition may not, to the full extent which 
it is applied to the relation of an agent clothed by his 
principal with authority, be applicable to the commis- 
sioners in their relation to the town for which they 
are appointed to perform the duties devolved upon 
them, but in the reason of it isillustrated a principle 
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which may be applied to the circumstances of the pres- 
ent case in reference to the execution of the bonds in 
question. 

In the cited case of Horton v. Town of Thompson, 71 
N. Y. 513, the bonds appeared to have been, in terms, 
issued in violation of the statute pursuant to which 
the consent of tax payers was given, upon which 
the proceeding taken was had; and theremarks of the 
learned judge who delivered the opinion may be 
treated as applicable only to the caseas there presented. 
They represent the town in the exercise of the powers 
with which they are vested. Cagwin v. T'own of Han- 
cock, 84 N. Y. 542; Alword v. Bank, 98 id. 599. 

The practical effect of this substitution of the bounds 
was not an excessive issue, but the continuance of 
those issued, modified in form, not in substance, and 
these were the only ones, with others outstanding, 
which covered the amount of the stock of the railroad 
company to which the commissioners had subscribed 
for the town, and for which they had undertaken to 
issue its bonds fora like amount. “ He that seeks 
equity must do equity,” is a fundamental maxim of 
equity jurisprudence. 

The conclusion is that the plaintiff was not entitled 
to the relief sought in this action, upon the facts as 
proved and found in the court below. 

The jadgment should be affirmed. 

All concur, except FoLuErTt, C. J., not sitting. 





NEGOTIABLE INSTRUMENTS— ACCEPT- 
ANCE—EVIDENCE. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
APRIL 23, 1889. 


SCHMITTLER V. SIMON. 


A legatee drew a bill of exchange on the executor of the tes- 
tatrix’s will, addressing him in his official character, and 
the instrument contained a direction to charge the 
amount to the drawer and against the estate of testatrix. 
The acceptor added to his name the word ‘ Executor.” 
Suit was brought by the indorsee against the acceptor 
personally, and the latter offered to prove that it was un- 
derstood between all the parties, the plaintiff included, 
that the draft was to be paid only out of the drawer’s inter- 
est in the estate, and that defendant should accept only as 
executor, refusing to become personally liable therefor. 
Held, that the evidence was admissible to explain 
the addition of the word ‘Executor’’ to defendant’s 
name, and to show that his acceptance was onlyin that 
capacity. ' 

The evidence mentioned does not fairly tend to show a col- 
lateral agreement suspending the operation of the ac- 
ceptance until the occurrence of soine future event, or 
that it was made for a purpose independent of its terms, 
within the rule which permits oral proof that a written 
instrument is not the final consummation of the entire 
agreement between the parties thereto. 

Nor is such evidence competent to show want of considera- 
tion in the instrumént. 


PPEAL from the Supreme Court, General Term, 
First Department. Action by Mary Schmittler 
against Adam Simon, as an acceptor of a draft of 
which the following is a copy: ‘‘ New York, February 
26, 1877. Mr. Adam Simon, executor, will please pay 
to Johannes Schmittler, or his order, on the first day 
of July, which will be the year 1879, the sum of nine 
hundred doll., with seven per eent interest, to be paid, 
besides the amount, yearly, July month, and charge 
theamount against me, and of my mother’s estate. 
Wm. J. Scharin.” Across the face was written: ‘“‘Ac- 
cept, Adam Simon, Executor,’’ and indorsed: ‘‘ Pay to 
the order of Mary Schmittler the amount of note. 
Johannes Schmittler.’”? A trial resulted in a judg- 
ment of nonsuit, which was affirmed by the General 


Term (29 Hun, 480, Mem.), but reversed by the Court 
of Appeals (5 N. KE. Rep. 452). A second trial resulted 
in averdict and judgment for the plaintiff for the 
amount of the draft, which was affirmed by the Gen- 
eral Term (48 Hun, 640, Mem.), andthe defendant ap- 
peals. 





Charles C. Smith, for appellant. 
Winchester Hall, for respondent. 


BRADLEY, J. Upon the review of a former trial, 
where the question presented had relation only to the 
legal import of the termsof the instrument in ques- 
tion, it was held that it was a bill of exchange, and 
that the defendant was, upou his acceptonce, person- 
ally liable to the plaintiff as indorsee of the paper. 101 
N. Y. 554. Thisis the review of the succeeding trial, 
and the admissibility of evidence offered by the de- 
fendant is now the subject of inquiry. The defendant 
was executor of the will of Regina Scharen, deceased. 
She was the mother of the drawer of thedraft. There 
is some evidence tending to prove that the draft was 
taken by the payee for the plaintiff, who was his wife, 
or with aview to transfer it to her. The defendant 
offered evidence tending to prove that it was under- 
stood by the plaintiffand her husband that the draft 
sbould be taken upon the security of the @rawer’s in- 
terest in the estate of his mother; that when the draft 
was drawn it was understood between the drawer, 
payee and the plaintiff that it was to be paid out of 
such interest in the estate; also that the defendant 
then said, in the presence of all those parties, that he 
would not accept the draft or become liable upon it 
personally; and that it was then agreed or said be- 
tween them that the defendant would accept the draft 
in his capacity as executor, to be paid only out of the 
drawer’s interest in his mother’s estate. This evidence 
was ordered in various forms on inquiry, and upon ob- 
jection of plaintiff's counsel was excluded, and excep- 
tions taken. The general rule is that when an agree- 
mentis reduced to writing, it, as between the parties, 
is deemed to merge and overcome all prior or contem- 
poraneous negotiations and declarations upon the sub- 
ject, and that no oral evidence is admissible to vary, 
explain or contradict its terms. Butit may be that 
it woula have been admissible for the defendant to 
prove, if he could, that his acceptance was not to take 
effect as such until a certain event, then in the.uture, 
and that when the payee and the plaintiff received it 
they were advised of an arrangement to that effect. 
Seymour v. Cowing, *40 N. Y. 532; 4 Abb. Dec. 200; 
Benton v. Martin, 52 N. Y.570; Reynolds v. Robinson, 
110 id. 654; Wilson v. Powers, 181 Mass. 539; Wallis v. 
Littell, 11 C. B. (N. S.) 369. 

In this connection reference may also be made to 
the proposition that the purpose for which a written 
contract is made may rest inacollateral oral arrange- 
ment, which may be shown, to the effect that the de- 
sign of it is different from that which its terms alone 
may indicate. Grierson v. Mason, 60 N. Y. 3894; Juil- 
lard v. Chaffee, 92 id. 529; Chapin v. Dobson, 78 id. 74. 
These propositions are not applicable when the con- 
clusion is required that the writing contains the final 
consummation of the entire agreement between the 
parties. While the evidence so offered may bear the 
construction that there was an understanding between 
the parties to the draft that the liability of the de- 
fendant on the acceptance was dependent upon an as- 
certained interest of the drawer in the estate of his 
mother, and in that event to be incurred to the extent 
only of such interest, not exceeding the amount of the 
draft, we think such evidence cannot fairly be con- 
strued as tending to prove a collateral agreement sus- 
pending the inception or operation of the acceptance 
until some future event, or as tending to show that it 
was made for a purpose independent of the import 
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of its terms, within the rule before mentioned, and 
therefore it is unnecessary to consider the question of 
the applicability of those propositions to negotiable 
paper. 

The consideration of a contract, in whatever form it 
may have been, mayas between the immediate par- 
ties to it, be the subject of inquiry, and in an action 
by the payee upon a note made by an executor or ad- 
ministrator, on account of a debt which his testator 
or intestate left unpaid, such fact, and that the assets 
of the estate were insufficient to pay the note, may be 
shown asa defense, wholly or partially, as it may ap- 
pear that there was an entire or partial want of assets 
to pay the debt represented by the note. Bank v.T'op- 
ping, 9 Wend. 273; 13 id. 557. The question in such 
case is one of consideration for the promise, evidenced 
by the note, supposed to have been founded wholly 
upon theassets of the estate which the maker repre- 
sented. While the maker and payee of a promissory 
note, and the drawer and acceptor of a bill of exchange 
are immediate parties to the paper, that relation of 
privity does not exist between the payee and acceptor, 
and as between them alone, the want of consideration 
is no defense; but the acceptor, for the purpose of his 
defense in that respect, must go further, and prove 
that there was no consideration as between the drawer 
and payee. There was no purpose indicated in the 
evidence offered to do that, and therefore it does not 
seem to have been competent for that purpose. 

The question now is whether the evidence so offered 
was admissible for any purpose. On the former re- 
view, in referring to the contention that the draft was 
drawn upon a specific fund, the court said: ‘* Consid- 
ering the question, as we are compelled tu do, from the 
language of the instrument alone, we are unable to 
agree to the interpretation that the draft was payable 
only from a particular fund’’—and added: ‘‘ While 
the point is not free from doubt, we think a reason- 
able construction of the draft favors the conclusion 
that it [the fund] is mentioned only as a source of re- 
imbursement;’’ and ‘if the language of the paper 
could be considered at all ambiguous, it was the duty 
of the defendant to limit the liability by apt words of 
acceptance when it was presented to him, but as it is, 
he has unqualifiedly promised to pay a fixed and defi- 
nite sum at a specified time, and we think should be 
held to the contract which other parties were author- 
ized, by his acceptance, to infer he intended to make.” 
It does not appear what view the court may have taken 
of the admissibility of evidence of the fact, and of the 
fact itself, if it had then appeared, that the payee and 
the plaintiff, when they received the draft, had been ad- 
vised that it was drawn and accepted to be paid out of 
the drawer’s interest represented by the defendant as 
executor. The question there was solely one of con- 
struction of the instrument as represented by its terms, 
and all that the court there necessarily determined 
was that it did not appear by the terms of the draft 
that it was drawn upon aparticular fund. That char- 
acter would not be given to the draft upon doubtful 
construction, as against the plaintiff, who was pre- 
sumed to be a bona fide holder of it. The fact that the 
drawee was in the draft designated as executor, and 
that he added the like designation to his name sub- 
scribed to the acceptance, would not of itself import 
any other than a personal relation of the defendant 
to the instrument, as the word ‘ Executor’”’ annexed 
to his name would presumptively be treated as merely 
descriptive of the person, but it might be given some 
substantial significance by other provisions, if those 
were suchas to require it in the instrument, and in a 
proper case this may be aided by extrinsic facts. 

The defendant, as executor, represented whatever 
interest the drawer of the draft had in the estate of 
Mrs. Scharen, deceased, and such interest must be ob- 


tained by him or whomsoever should become entitled 
to it through the executor. That situation would have 
rendered a draft upon the latter for that purpose, and 
his acceptance so qualified, legitimate. In that view it 
would seem that if the understanding of the parties to 
the draft and the holder of it was such, the prima facie 
import of the word ‘‘executor’’ might be overcome by 
evidence to the effect that it was used to qualify the 
liability of the defendant, and to show that it was as- 
sumed in his representative capacity only. This rule 
is applicable to other relations of a representative char- 
acter, in like manner indicated, although the contract 
does not in its terms purport to have been made by or 
for the principal, otherwise than by way of designa- 
tion of the representative character of the person mak- 
ing it. The like presumption exists in that as in this 
case, that the added designation is descriptio persone, 
and the right to show the fact to be otherwise is de- 
pendent upon the knowledge of the other party tothe 
contract that such was the purpose when it was made. 
Brockway v. Allen, 17 Wend. 40; Paddock v. Brown, 6 
Hill, 580; Hicks v. Hinde, 9 Barb. 528; Horton v. Gar- 
rison, 23id. 176; Bank v. Leonard, 40 id. 136; Bowne 
v. Douglass, 38 id. 312; Lee v. M. E. Church, etc., 52 id. 
116; Babcock v. Beman, 11 N. Y. 200. 

In such case it is open to explanation by evidence to 
show that the purpose, as understood by the parties 
to the transaction, was that the party so execut- 
ing the contract intended to assume no _ per- 
sonal liability (Hood v. Hallenbeck, 7 Hun, 362-365, 
and cases before cited), and when aided by such evi- 
dence, the fact that a payee in anote who indorses it, 
and a drawee in a draft who accepts it, are, as well as 
in the indorsement and acceptance, in that manner 
designated, may be entitled to some significance. 
Bowne v. Douglass, supra; Babcock v. Beman, 11 N.Y. 
200. 

The distinction between the cases referred to and 
the present one is that there was a principal whose 
representative made the contract, which was a fact es- 
sential to the application of such rule upon the ques- 
tion of liability, while here the defendant as executor 
had no principal party to charge with liability upon his 
contract, and could represent no person as such. But 
he had duties to perform as executor in relation to the 
estate of the testatrix, among which was the duty to 
render his account, and pay over, for the benefit of 
persons interested, such shares as they were entitled 
to from the estate. And if it was intended by the 
draft and acceptance, and such construction can, by 
aid of extrinsic facts, be allowed, that the defendant 
should be charged in the line of his representative 
duty merely, it would follow that he would be re- 
quired to pay to the holder of the instrument to the 
extent of the sum mentioned, from the interest of the 
drawer in the estate, if it were sufficient for the pur- 
pose. That would be a proper liability of the defend- 
ant as such trustee, and the drawer and payee might de- 
pend upon the existence of that fund for payment. In 
the case of agency there is no fund, but a principal, to 
charge. It is difficult to see any well-founded dis- 
tinction for the application in the two classes of cases 
of the rule which permits the introduction of evidence 
to show the intention and purpose in that respect of 
the parties to and interested in the transaction, who 
were advised of such purpose when they assumed their 
relation to the contract. 

In Pinney v. Administrators, etc., 8 Wend. 500, this 
question did not arise. There the administrators had 
been charged by judgment upon their bond to a third 
party, on account of adebt due from their intestate, 
and which they alleged as a liability of the estate, and 
a deficiency of assets, by way of defense. The replica- 
tion charged that the defendants had sufficient assets 
to pay the judgment and the plaintiffs claim, etc. The 
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question arose upon the demurrer to the replication. 
The plaintiff had judgment, with leave to the defend- 
ant to rejoin. The court held that the judgment upon 
the bond of the administrators did not bind the estate, 
although the bond purported to have been made by 
them in their representative capacity. It is evident, 
if they had any defense within the case of Banik v. 
Topping, supra, it did not survive the recovery of the 
judgment upon it. Ifthe presumption arising out of 
the prima facie relation assumed by the defendant to 
thedraft in question prevail, he must be personally 
liable within the doctrine of the case last cited. We 
are not prepared to say that in the present case the de- 
fense will be aided by the words, ‘‘against me and by 
my mother’s estate,’”’ in the draft, or any construction 
which may be put upon them. There is certainly 
some obscurity as to the purpose for which they were 
used, and they may be said to presentsome ambiguity. 
For the purpose of the construction of the instrument 
no words can be added or taken from its provisions; 
but where the words used, in their application to an 
instrument of which they are apart, are not entirely 
intelligible, parol evidence of the circumstances at- 
tending its execution may, as between the parties, be 
admissible to aid in the interpretation in its applica- 
tion of the language so used. Fish v. Hubbard, 21 
Wend. 651-662; Field v. Munson, 47 N. Y. 221. 

For the reasons before given, we think the rejected 
evidence referred to should have been received as bear- 
ing upon the understanding of the relation and the 
character of liability the defendant assumed by his ac- 
ceptance of the draft. It is deemed admissible, in 
view of the designation which was given to the defend- 
antin the draft, and iu his acceptance of it, and by 
what appears on the face of the draft. Hicks v. Hinde, 
9 Barb. 531; Powder Co. v. Sinsheimer, 48 Md. 411. This 
view is taken upon the assumption, as the offered evi- 
dence indicated, that the plaintiff and her husband 
were advised when they received the draft of the facts 
embraced in the offers of proof. Otherwise the draft, 
as to the plaintiff, must,as on the former review, be 
treated as a negotiable bill of exchange, and no other 
interpretation can, by evidence of extrinsic circum- 
stances, be given, nor for that purpose will the evi- 
dence be admissible. The fact that the dratt was pay- 
able at a particular time and place may be a circum- 
stance entitled to consideration upon the merits, but 
they do not have the conclusive effect claimed for 
them by the plaintiff’s counsel, ana the same may be 
said in respect to the payments heretofore made by 
the defendant of interest upon the amount of the 
draft. Wedo not consider the effect of the acceptance 
by way of admission of assets in his hands belonging 
~ to the estate, or the force to which it may be entitled 
as such. The only question now here arises upon ex- 
ceptions to the exclusion of evidence, which seem to 
have been well taken, and for that reason the judg- 
ment should be reversed and anew trial granted, costs 
to abide event. 

All concur, except VANN, J., dissenting. 


-_ 


NEW YORK COURT OF APPEALS ABSTRACT. 

ADMINISTRATORS—APPOINTMENT—SA LES UNDER OR- 
DER OF COURT—ADVERSE POSSESSION.—(1) The va- 
lidity of the appointment of an administrator by a 
Surrogate’s Court cannot be collaterally attacked, 
where the letters of administration recite the neces- 
sary jurisdictional facts, and it appears that, although 
the petition for the appointment failed to allege that 
the intestate had personal assets in the county, an affi- 
davit filed before the order was made showed that 
fact, as by 2 Revised Statutes of New York, 80, the or- 
ders of a surrogate in such proceedings are conclusive 


until they are revoked or reversed on appeal.. (2) De- 
fects in the proceedings by an administrator for the 
sale of his intestate’s land will not affect the title of 
the purchaser after he has taken and held continuous 
possession of the land, and paid the taxes thereon, 
claiming title under the administrator’s deed, for 
thirty-six years, during which the premises were in- 
closed, and were cultivated or otherwise used by him 
or his privies in estate. May 3, 1889. O’Connor v. 
Huggins. Opinion by Gray, J. 


BANKS—INSOLV ENCY—PREFERENCES.—(1) Laws of 
New York, 1882, section 186, provides that no convey- 
ance, assignment or transfer not authorized by a pre- 
vious resolution of its board of directors shall be made 
by any banking corporation of any of its real estate or 
effects, ‘‘ exceeding the value of $1,000,’’ but that this 
section shall not apply to the issuing of notes, money, 
bank bills, etc., in the ordinary course of business; nor 
shall it be construed to render void any conveyance, 
assignment, etc., in the hands of a bona fide purchaser 
without notice. A bank being insolvent, to the knowl- 
edge of its officers, received deposits from defendant 
to the amount of $3,004.22. The next morning, before 
banking hours, without the consent of the directors, 
the cashier transferred to defendant six drafts aggre- 
gating $3,180.32, the largest one being for $983.63, and 
defendant gave its check on the bank for this amount. 
Held, that as the aggregate amount of the drafts ex- 
ceeded $1,000, the transfer was prohibited by section 
186, though no one of them wasof that value. (2) De- 
fendant not being a purchaser for value, and the trans- 
action not being in the usual course of business, the 
transfer was illegal without regard to defendant’s in- 
tent, or whether it knew the bank was insolvent. (3) 
Whether defendant was a bona fide purchaser, the 
above facts not being disputed, was not a question of fact 
for the jury. (4) The fact that the bank had no right 
to receive defendant’s deposits when known to be in- 
solvent, and committed a fraud by so doing, thus be- 
coming a trustee ex maleficio, gave defendant no right 
to a preference over other creditors, unless it could 
trace and recover its own property. (5) The payment 
by defendant to the receiver of the bawk of $79.31, the 
difference between the amount of its deposit and its 
check, made at a time when, it was undisputed, the 
receiver was entirely ignorant of the actual transac- 
tion with the cashier, did not, as a matter of law, con- 
stitute a settlement of account and release of defend- 
ant from liability to account for its unlawful 
preference. Second Division, April 23, 1889. Atkinson 
v. Rochesler Printing Co. Opinion by Follett, C. J. 
Bradley and Haight, JJ., not sitting. 


CONTEMPT—WHAT CONSTITUTES.—(1) The Code of 
Civil Procedure of New York, section 14, relating to 
contempts punishable civilly, specifies in subdivision 4 
as contempts certain acts of interference with the due 
and orderly progress of an action or proceeding to its 
final and ultimate close, and adds, ‘‘ and for any other 
unlawful interference with the proceedings therein.’’ 
Held, that a person who encourages and advises a party 
not to perform the acts commanded by a judgment is 
guilty of a contempt under the clause quoted. (2) The 
fact that the parties, who, acting upon defendant’s ad, 
vice, disobeyed a judgment, have at last purged them, 
selves of their contempt, affords no reason why de- 
fendant should not be imprisoned for his contempt. 
(3) The Code of Civil Procedure, section 2285, provides 
that ‘‘where the misconduct proved consists of an 
omission of an act or duty which it is yet in the power 
of the offender to perform he shall be imprisoned only 
until he has performed it, and paid the fine. * * * 
In every other case’”’ the penalty shall be a fine of, not 
more than $250, and imprisonment not to exceed six 
months. Held, that one who, not being required him- 
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self to perforin 2 judgment, advises to non-perform- 
ance those against whom the judgment is directed, is 
punishable under the latter clause of the above sec- 
tion. (4) The objection that the court in contempt 
proceedings had no power to order the examination of 
witnesses is waived if not taken at the time. May 3, 
1889. King v. Barnes. Opinion by Finch, J. 


CORPORATION—CONTRACTS—APPEAL.—(1) In an ac- 
tion brought against a corporation by an attorney to 
recover for legal services rendered under a contract 
made with the president of the defendant, by which 
the attorney was to be paid in stock of the corpora- 
tion, where the authority of the president to employ 
the plaintiff is admitted, and simply his power to agree 
to pay him in shares of stock is denied, the question 
as to whether the president so exceeded his authority 
is not properly presented for review by a motion to 
dismiss the complaint on the ground that there was no 
proof of any authority on the part of the president to 
make the contract, or that there was nothing to show 
au employment by the corporation. (2) In such case 
there is evidence to support a finding that the defend- 
ant had the questioned authority, where it appears 
that prior to the hiring of plaintiff other attorneys 
hired by him with the approval of the board of direc- 
tors had been paid in the stock of the corporation, 
and that the plaintiff had performed the services 
called for by his contract with the knowledge of the 
directors. Second Division, April 23, 1889. Merrill v. 
Consumers’ Coal Co. Opinion by Haight, J. 


CRIMINAL LAW— FORGERY—EVIDENCE — ANTENUP- 
TIAL AGREEMENT.—(1) In an action upon a note al- 
leged to have been given tothe plaintiff by the de- 
fendant’s decedent, who was the husband of the 
plaintiff, in pursuance of a verbal agreement made 
before marriage, the defense of forgery was set up. 
The signature of the decedent was admitted to be 
genuine, but it was claimed that the body of the note, 
which was admitted to be in plaintiff's handwriting, 
had been written over the signature without au- 
thority. The only evidence introduced by the de- 
fendant on this point was, that on the day on which 
the note purported to have been signed, the decedent 
was so occupied that it would have been difficult for 
him to have signed it without being seen; that he was 
very old, and had said nothing about the note to one 
with whom he was accustomed to advise on business 
matters; that nothing was said in a written ante- 
nuptial agreement about the note; and that plaintiff 
had spoken of the note to but one person during the 
life-time of the decedent. Held, that there was not 
sufficient evidence on the question of forgery to sub- 
mit to the jury. (2) Evidence of the will of the dece- 
dent made subsequent to the execution of the note, 
offered for the purpose of showing that he had made 
no provision for the payment of the note, was properly 
excluded. (3) The written antenuptial agreement pro- 
vided for the execution of a note of $300 to the plain- 
tiff ‘‘asa consideration, among other things, of her 
marrying” the decedent. Held, that evidence of the 
oral agreement alleged to have been made before mar- 
riage, in pursuance of which a $1,000 note was execu- 
ted, did not contradict the written instrument, and 
was admissible to show the consideration for such 
note. (4) A party toan action, who examines his ad- 
versary before suit, is not bound by the statements 
made by the latter. Becker v. Koch, 104 N. Y. 394; 
Cross v. Cross, 108 id. 628. April 16, 1889. Arms v. 
Arms. Opinion by Peckham, J. 


GUARANTY — EXTENSION OF TIME TO PRINCIPAL 
DEBTOR.—The defendant executed a contract of guar- 
anty, that F’. shouid pay for all coal which might be 
delivered to him by plaintiff within a certain time, at 
such time or times, and at such prices, as might be 


agreed on between F. and the plaintiff; and, in default 
of his so doing, to pay for the same himself, whether 
the indebtedness should be in open account, or em. 
braced in notes, drafts or bills of exchange. Held, 
that such guaranty was made with reference to future 
contracts fixing terms of payment; that the plaintiff 
had the right to take F.’s notes for coal delivered; and 
that the fact that notes so taken were renewed would 
not enable the defendant to defend against an action on 
the guaranty, on the ground that an extension of time 
had been granted to F. without his consent, in the ab- 
sence of any evidence that such renewal was not au- 
thorized by the agreement between F. and the plain- 
tiff. Second Division, April 23, 1889. Delaware, L. & 
W. R. Co. v. Burkhard. Opinion by Follett, C. J. 
Bradley and Haight, JJ., not sitting. 


INSURANCE—MARINE—BURDEN OF PROOF.—A canal 
boat insured under a time policy, from which the risks 
of unseaworthiness were excepted, suddenly sprang a 
leak, and sank in fair weather and smooth water. The 
boat was old, and subjected to heavy strains; one wit- 
ness stating that one heavy cargo might render it un- 
seaworthy. There was no evidence of its condition 
within two months of the loss. In an action on the 
policy, held, that the boat was presumptively unsea- 
worthy, and that it wasincumbent on plaintiff to show 
the cause of the disaster, or at least to show that the 
boat was seaworthy before it was loaded for the trip; 
there having then been ample opportunity to inspect 
it. 2 Arn. Ins. 1845; Van Wickle v. Insurance Co., 97 
N. Y. 850; Wright v. Insurance Co., 6 Bosw. 269. 
Second Division, April 28, 1889. Berwind v. Green- 
wich Ins. Co. Opinion by Brown, J. 


J UDGMENTS—INTERPRETATION.—In a suit between 
partners, the Special Term of the Supreme Court ad- 
judged that the order appointing a receiver be va- 
cated, and that ‘‘all the compensation and expenses 
of said receiver be paid out of the plaintiffs’ share of 
the moneys and property received by”’ him. On ap- 
peal to the General Term, this judgment was affirmed 
in all respects. Afterward the Special Term construed 
the meaning of the clause above quoted to be that 
only the receiver’s commissions and two other small 
items should be paid out of plaintiffs’ share, and that 
all other expenses of the receivership should be paid 
out of the fund. On appeal, the General Term re- 
versed this ruling, and held that the judgment as 
affirmed by it meant that all the expenses of the re- 
ceivership were to be paid out of plaintiffs’ share. 
Held, that the Special Term’s interpretation of its own 
judgment must control. April 23,1889. Hubbell vy. 
Buhler. Dissenting opinion by Ruger, C. J. Danforth, 
J., concurs. Judgment reversed on opinion below. 


NEGLIGENCE — DANGEROUS PREMISES — ELEVATOR 
OPENINGS.—(1) Failure of owners and occupants of a 
building tocomply with Laws of New York, 1874, chap- 
ter 547, section 5, which provides that elevator open- 
ings shall be provided with railings and such sufficient 
trap-doors ‘‘as may be directed and approved by the 
superintendent of buildings, and such trap-door shall 
be kept closed at all times except when in actual use,”’ 
whe. ‘y an injury results, is prima facie evidence of 
negligeice, and it is immaterial that no direction or 
approval from the building superintendent has been 
obtained, where the premises have been in the same 
condition for several years. The failure to perform a 
duty imposed by statute, where, as the consequence, 
an injury results to another, is evidence upon the ques- 
tion of negligence of the party chargeable with such 
failure. Jetter v. Railroad Co., 2 Abb. Ct. App. 458; 
McGrath v. Railroad Co., 63 N. Y. 523; Massoth v. 
Canal Co., 64 N. ¥. 524; Willy v. Mulledy, 78 id. 310; 
Knupfle v. Ice Co., 84 id. 488. (2) In an action for per- 
sonal injuries, it appeared that plaintiff passed through 


THE ALBANY LAW JOURNAL. 


479 











defendants’ building, entering an easterly door, and 
passing out a westerly door, and on returning saw a 
door partly open between the two former doors, en- 
tered there, and stepped into an open elevator hatch- 
way, receiving the injuries; that the last door was sel- 
dom open, except for access to the elevator from the 
street; that there was a step from the walk to the 
door, and from the center of the door-sill to the eleva- 
tor shaft was one foot and seven inches; that. there 
was no warning notice, and that it was light in the 
room. Plaintiff testified that he saw no elevator shaft- 
ing when he entered, and that the door obscured the 
hole. Held, that the jury were warranted in finding 
that plaintiff was not negligent, though, if he had 
stopped on entering the door, he could have seen the 
situation. (3) It is proper to refuse a motion to strike 
out evidence by plaintiff of changes about the prem- 
ises made subsequently to the accident, introduced 
solely to show that diagrams presented by defendants 
are incorrect. Second Division, April 28, 1889. Mc- 
Rickard v. Flint. Opinion by Bradley, J. 


PARTNERSHIP — SALE BY RECEIVER.—In an action 
for the dissolution of a law partnership, where the an- 
swer denies the ownership by the firm of certain ab- 
stracts of title in its possession, it is error for the court, 
before trial of the issues, to order the receiver to sell 
such abstracts. May 3, 1889. Brushv. Jay. Opinion 
by Ruger, C. J. 


RAILROAD COMPANIES—NEGLIGENCE—EVIDENCE.— 
(1) A complaint against a railroad company for negli- 
gently causing the death of plaintiff's testator, alleged 
that defendant received the testator for the purpose of 
carrying him as a passenger, and that by defendant’s 
negligence testator, upon alighting, was struck and in- 
jured. The evidence showed that the testator left his 
train at a station, and attempted to cross one of de- 
fendant’s tracks, intending to return to the train and 
resume his journey. While on this track he was struck 
by a passing train, which was running at a speed for- 
bidden by defendant’s rules. Persons going to and 
from the trains were accustomed to pass where testa- 
tor was struck. Held, that plaintiff was entitled tore- 
cover on the facts alleged. (2) Defendant cannot be 
excused for running such train at arate of speed for- 
bidden by its rules on the ground that the lever, after 
beiug reversed, slipped from its position, striking and 
temporarily disabling the engineer. It was negligence 
to rely on a lever that was liable to be displaced, 
Terry v. Jewett, 78 N. Y. 338; Brassell v. Railroad Co., 
84 id. 241; Archer v. Railroad Co., 106 id. 589. (3) 
When testator attempted to cross the track, escaping 
steam from the engine of his train made such a noise 

-that he could not hear the approaching train. For a 
few moments before he turned to cross the track, tes- 
tator had walked toward the approaching train, but, 
owing to various obstructions, was unable to see it. If 
he had looked at the instant he stepped on the track, 
he could probably have seer the train. Held, that the 
testator was not guilty of contributory negligence. 
(4) If evidence is competent for any purpose its admis- 
sion is not error, though its admission was urged on 
an erroneous ground. (5) Error cannot be predicated 
on the admission of evidence which was not objected 
toat the time. The proper remedy after its admission 
is a motion to strike out. April 16, 1889. Parsons v. 
New York Cent. & H. R. R. Co. Opinion by Ruger, C. 
J. .Earl and Gray, JJ., not voting. 


SALE—BONA FIDE PURCHASER—PAROL EVIDENCE.— 
Certain diamonds were delivered by the plaintiff, 
their owner, to M., a dealer in diamonds, a receipt be- 
ing taken, which stated that they were received ‘on 
approval,”’ to show to the customers of M., and were 
to be returned to plaintiff on demand. Held, in an ac- 
tion by plaintiff to recover the diamonds of one who 





had purchased them of M., it not appearing that any 
previous transactions had been had between the plain- 
tiff and M., that evidence that the words ‘‘on ap- 
proval’’ were understood in the diamond trade not to 
confer a power to sell, but simply authority to show 
diamonds to a customer, and report to the owner, and 
that this meaning was well known to M., was admissi- 
ble, although the defendant had no knowledge of such 
meaning. On the first trial the plaintiffs had judg- 
ment, which was reversed in this court. 105 N. Y. 286. 
On the second trial the complaint was dismissed, and, 
the General Term having affirmed the judgment en- 
tered on such dismissal, plaintiffs appealed to this 
court. After proving substantially the facts I; have 
stated, the plaintiffs called as a witness Chester Bil- 
lings, who, having testified that he had been an im- 
porter and dealer in diamonds in the city of New 
York for thirty-six years, was asked whether there 
was a peculiar meaning given in the diamond trade to 
the words ‘‘on approval.’’? This question was ex- 
cluded, on defendants’ objection, and plaintiffs ex- 
cepted. Plaintiffs then offered to prove by Billings 
and other witnesses that the words ‘on approval,”’ 
mentioned in the receipt, had a recognized meaning in 
the diamond trade, and were understood not to confer 
a power to sell, but authority merely to show dia- 
monds to a customer and report to the owner, and that 
this meaning was well known to plaintiffs and to 
Plumb and Miers. This evidence was excluded on de- 
fendants’ objection, to which plaintiffs excepted. Evi- 
dence is always admissible to explain the meaning of 
terms used in any particular trade, when their mean- 
ing is material to construe the contract, and the rule 
extends to forms of expression as well as to single 
words. Evidence of usage is also admissible to apply 
a written contract to the subject-matter of the action; 
to explain expressions used in a particular sense by 
particular persons as to particular subjects; to give ef- 
fect to language in a contract as it was understood by 
those who made it. Walls v. Bailey, 49 N. Y. 470; Sil- 
berman v. Clark, 96 id. 524; Boorman v. Jenkins, 12 
Wend. 573; Dana v. Fiedler, 12 N. Y. 46: Bissel v. 
Campbell, 54 id. 357; Hinton v. Locke, 5 Hill, 437; 
Newhall v. Appleton (decided at this term of the court, 
opinion by Parker, J.). The case shows that this evi- 
dence was excluded by the trial court because the 
plaintiff did not bring it home to Mr. Clews. Obvi- 
ously, Clews’ knowledge of the custom had nothing to 
do with the question. No man can be divested of his 
property without his own consent, and consequently, 
even an honest purchaser under a defective title can- 
not hold against the true owner. That ‘‘no one can 
transfer to another a better title than he has himself 
is a maxim,’’ says Chancellor Kent, ** alike of the com- 
mon and civil law, and a sale ew vi termint imports 
nothing more than that the bona fide purchaser suc- 
ceeds to the rightsof the vendor.’ 2 Kent Com. 824, 
and cases cited. The rightful owner may be estopped 
by his own acts from asserting his title. If be has in- 
vested another with the usual evidence of title, or an 
apparent authority to dispose of it, he will not be al- 
lowed to make claim against an innocent purchaser 
dealing on the faith of such apparent ownership. Mc- 
Neil v. Bank, 46 N. Y. 325. But mere possession has 
never been held to confer a power to sell, and an un- 
authorized sale, although for a valuable consideration, 
and to one having no notice that another is the true 
owner, vests no higher title in the vendee than was 
possessed by his vendor. Covill v. Hill, 4 Den. 3825. 
Clews’ title to the diamonds therefore depended wholly 
on Miers’ authority to sell, and he was bound by such 
limitation as the owner had placed upon Miers’ pos- 
session, and unless authority to sell existed, Clews, 
although acting in entire good faith, obtained no title 
to the stones. It was therefore of no consequence 
whether or not Clews knew of the custom of the trade. 
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The inquiry was, did Miers know of it, and had he 
contracted with reference to it? The offer was toshow 
that the term ‘‘on approval’’ had a well-understood 
meaning in the diamond trade, and as Miers was a 
dealer and broker in diamonds, if it had appeared that 
the term had a well-understood meaning in diamond 
business, he might fairly be presumed to have been ac- 
quainted with the meaning of the expression, and to 
have contracted in reference to such meaning. But 
the offer went further, and proposed to show actual 
knowledge in Miers of the meaning of this term, and, 
if such had been the fact, it would not have Jain with 
him to have denied the well-understood meaning of 
an expression used by himself in the agreement by 
which he acquired possession of the property, nor 
could he escape the effect of the application of such 
meaning to the subject-matter of the contract. This 
evidence was therefore admissible, and the exclusion 
error, for which there must be a new trial, unless the 
contract between the parties expressed the power to 
sell in language so well understood that there is no 
ambiguity, and no room under the rules of law for pa- 
rol testimony to aid in its interpretation. Upon the 
face of the contract it does not import an authority 
to sell. If the words ‘‘on approval’’ are stricken from 
the paper, it would appear to be a complete agreement, 
of plain meaning, in which the authority given is ‘‘ to 
show ’’ the diamonds, and the obligation is absolute 
‘to return on demand.’’ Such expressions are wholly 
inconsistent with an authority “to sell,”’ and its mean- 
ing could not be plainer if the parties had inserted 
after the words ‘‘to show” the words ‘‘ but not to 
sell.” The words ‘‘on approval,” as ordinarily inter- 
preted, are neither inconsistent with an authority ‘to 
show ’’ nor an obligation ‘‘to return on demand.’’ We 
must however presume that the parties intended some 
meaning by their use, and as the meaning does not 
appear from the context, we have a case where parol 
evidence is admissible to enlighten the court, and to 
show the intent of the parties to the contract. White 
v. Hoyt, 73 N. Y. 512. It is unfortunate that the case 
should not now present the same facts that were be- 
fore the court on the first appeal. Why it does not we 
are not informed. But we cannot speculate as to what 
may be the real facts, and must confine our decision to 
the case now before us. Second Division, April 23, 
1889. Smith v. Clews. Opinion by Brown, J. 


TENDER.—(1) A tender of money secured by a chat- 
tel mortgage, which a purchaser of the mortgaged prop- 
erty testifies he made ‘‘ unconditionally, and in pay- 
ment and extinguishment of’’ the creditor’s lien, is 
bad, as the condition of extinguishment of the lien of 
the mortgage is attached. In Wood v. Hitchcock, 20 
Wend. 47, the tender was ‘‘in full settlement and dis- 
charge of all demands which plaintiff held against 
him.”’ It was held bad, and within the rule that the 
party making the tender shall not make a protest 
against his liability. To request the creditor to sign a 
satisfaction piece vitiates the tender. Roosevelt v. 
Bank, 45 Barb. 579. To demand a receipt vitiates the 
tender. 2 Phil. Kv. 134. To demand a receipt in full 
is bad. Wood vy. Hitchcock, supra. See also Frost v. 
Bank, 70 N. Y. 558. (2) Where the mortgage deht is 
payable on demand, and the payment of itis not as- 
sumed by the purchaser, a tender by the purchaser 
will not be effectual until the debt has become due by 
a demand by the creditor, ora tender by the debtor. 
Second Division, April 23, 1889. Noyes v. Wyckoff. 
Opinion by Brown, J. Follett, J., not voting. 


VENDOR AND PURCHASER—BONA FIDE PURCHASERS. 
—({1) A creditor accepted a conveyance of land from 
his debtor, agreeing to cancel his debt, and to pay cer- 
tain other debts of the grantor, which was an adequate 
consideration for the land. Before paying these debts 


the creditor had notice that there were other creditors 
of his grantor. Held, that he was a bona fide purchaser 
and took a good title as against such other creditors. 
Sargent v. Apparatus Co., 46 Hun, 19, distinguished. 
2) An action to set aside a deed and compel a convey- 
ance of land is an action ‘affecting the title to real 
property or an interest therein.” Second Division, 
April 23, 1889. Warren v. Wilder. Opinion by Par- 
ker, J. 


WILLS—INTEREST ON LEGACY.—(1) A testator be- 
queathed $1,000,000 to his son, to be paid within 
eighteen months after testator’s decease. The legatee 
was about twenty-seven years old, had no estate of his 
own, and had been supported by the testator all his 
life. He was in poor health, but it appeared that he 
was not wholly incapacitated for business, and he was 
made one of the executors of the will. By qualifying 
as executor he could earn much more in a year than 
he had ever received from his father in the same length 
of time, as the estate amounted to about $5,000,000. 
Held, in the absence of a provision in the will to the 
contrary, that the legacy would not bear interest from 
the death of testator. (2) During the eighteen months 
before the legacy was payable, the legatee’s brother, 
who succeeded testator in business as G. & Co., and 
was executor of the will, advanced certain sums to the’ 
legatee. The advances appeared to have been made 


_by G. & Co., and were charged to the legatee as made. 


At the expiration of the eighteen months the differ- 
ence between the amount of the legacy and the ad- 
vancements was credited to the legatee. Held, that 
such advancements were merely on account of the 
legacy, and no interest should be charged on them. 
April 16, 1889. Thorn v. Garner. Opinion by Peck- 
ham, J. 


—: CONSTRUCTION — RESIDUARY BEQUEST — IN- 
coME.—(1) Testator, by clause 3 of his will, directed 

a specific sum of money to be set apart, the income of 
which was to be paid to his wife for life, and at her 
death the fund was to be paid to H., if he should have 
then attained the age of twenty-eight, and if not, the 
income only was to be applied to his use until he 
should attain that age, when the whole fund and accu- 
mulated interest, if any, was to be paid to him. Upon 
the death of H. before the age of twenty-eight, with- 
out issue, the fund was limited over in remainder. 

Clause 7 was a general residuary clause, giving all the 
rest of testator’s estate, of whatever kind, including 
such as should be thereafter acquired, to H., to be paid 
to him at the age of twenty-eight years, with a similar 
limitation over upon his death without issue. Held, 

that whether the third clause gave H.a vested re- 
mainder in the specific bequest therein made or not, 

he took such an estate therein under the residuary be-" 
quest. (2) There being no direction in the residuary 
clause as to the disposition of the income from the 
residuum, it follows the fund itself, and vests in H.; 

as by analogy the rule in 1 Revised Statutes of New 
York, page 726, section 40, providing that where a valid 

limitation of an expectant estate causes, for a time, a 
suspension of the power of alienation or of ownership, 

during which period the rents and profits are undis- 

posed of, they shall belong to the person presumptively 

entitled to the next eventual estate, applies also to ex- 
pectant estates in personalty. May 3, 1889. J/n re 

Crossman’s Estate. Opinion by Earl, J. 








ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CONSTITUTIONAL LAW — INTOXICATING LIQUORS — 
INTER-STATE COMMERCE.— Where liquor purchased at 
a point outside of the State is put up in bottles se- 
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curely sealed, and packed in cases, boxes and barrels, 
and so transported to a point within the State, the 
prohibition of the sale of such liquor after it has ar- 
rived at its destination, whether of the unopened bot- 
tles taken from the boxes and barrels in which they 
are packed, or of the original packages themselves, is 
within the police power of the State, and is not in vio- 
lation of the Constitution of the United States vesting 
in Congress the right to regulate commerce between 
the States. In our opinion the case turns solely on the 
question whether defendant had the right, notwith- 
standing the statute of the State, to sell the liquors 
within the State. And in considering that question it 
is important to keep in mind the scope and object of 
the statutes. For more than thirty years the State has 
sought by legislative enactments to mitigate the evils 
of intemperance. During all that time however it has 
regarded intoxicating liquors as a legitimate article of 
commerce, and the legislation has been restrictive, 
rather than prohibitory. Thesale and use of such li- 
quors as a beverage has been regarded as an evil so 
enormous as to demand the exercise ,of the highest 
powers of the State for its suppression. At the same 
time it has been recognized that the article had its 
legitimate uses. The object aimed at by the legisla- 
tion has been the suppression of the traffic in the arti- 
cle for the use wherein it has been a continuous and 
crying evil, and to regulate and protect it for such 
uses as are deneficial, or at least not hurtful. The stat- 
ute forbids the sale of such liquors for use as a bever- 
age, and prescribes severe penalties for violations of its 
provisions; but it allows sales of the article for use as 
a medicine, and in the arts, and for culinary and sacra- 
mental purposes, and prescribes certain limitations 
and restrictions upon the traffic for those uses. In 
their scope and object these statutes are not materially 
different from those which have been enacted for the 
westriction of the sale of poisons, and the regulation of 
the storage, handling and use of explosives and other 
articles dangerous to the lives or property of the peo- 
ple or deleterious to society ; and they were enacted in 
the exercise of the same power, viz., the police power 
of the State. That the State has the power to enact 
such legislation is not now a question of doubt, and 
that the Legislature is the sole judge of the necessity 
for their enactment is equally clear. Laws having the 
same general objects in view have probably been en- 
acted in every State in the Union, and their validity 
has seldom been questioned. The validity of these 
particular statutes has frequently been declared by 
this court, and it has been adjudged by the highest 
tribunal in the nation that statutes having the same 
specific object are not in conflict with any provision of 
the Federal Constitution. Mugler v. Kansas, 123 U. 
S. 623. The statutes called in question in the License 
Cases, 5 How. 504, were not essentially different in 
their object from those of this State. They were en- 
acted for the purpose of mitigating, and to some ex- 
tent suppressing, the evils of intemperance. The stat- 
ute of Massachusetts prohibited the traffic in 
intoxicating liquors by all persons except those hold- 
ing a license from the county commissioners, and li- 
censed vendors were forbidden to sell in quantities less 
than twenty-eight gallons in any single sale. Under 
its provisions no person was entitled, as matter of 
right, to receive a license, but the question whether 
any licenses should be granted in the county was left 
entirely to the discretion of the commissioners. A 
person who did not hold a license engaged in the busi- 
ness of selling foreign liquors, imported into the Uni- 
ted States under the statutes thereof. He was in- 
dicted and convicted in the State courts of a violation 
of the statute of the State. The other cases were un- 
der similar statutes of the States of New Hampshire 





and Rhode Island, and involved similar states of fact. 
The causes being removed to the Supreme Court, the 
judgments were affirmed. Subsequently the same 
claim of right was urged in these cases that is here al- 
leged by the defendant, viz.: that as the liquors were 
transported into the States under the authority of the 
Federal Constitution and statutes, it was not compe- 
tent for the States so prohibit .heir sale or regulate the 
manner in which it should be conducted. But the 
court held that the statutes were not in their operation 
in conflict with the commercial provisions of the Fed- 
eral Constitution. Andit appears to us that this 8 
necessarily so. When the power of the State to legis- 
late with reference to the subject-matter is conceded, 
it follows necessarily, we think, that all property 
within the State is subject to the regulations it has en- 
acted. When property purchased in another State is 
transported to this State, and there delivered to the 
purchaser, to be used or consumed within the State, 
the transuction, in so far as it is governed by the pro- 
visions for the regulation of commerce among the 
States, isatanend. The sale and delivery are then 
consummated, and the property becomes at once sub- 
ject to the laws which the State has enacted govern- 
ing its use or disposition. It istrue that some things 
are said by the courtin Bowman v. Railway Co., 125 
U.S. 465, which appear to be in conflict with that 
view; but we do not understand that the question was 
involved or decided in that case. The sole question 
involved was as to the validity of certain provisions of 
the statute which forbade common carriers from trans- 
porting to any point within the State intoxicating li- 
quors, unless they had been furnished with the writ- 
ten evidence of the right of the consignee to sell the 
same in the State. It is conceded that that subject is 
beyond the power of the State to legislate upon. But 
it by no means follows that the owner has the right, 
after the property has been delivered to him in the 
State, to use or dispose of it in a manner different 
from that prescribed by this State for the sale or use 
of such property generally. Iowa Sup. Ct., Feb. 7, 
1889. Collins v. Hills. Opinion by Reed, C. J. 


CRIMINAL LAW—NEW TRIAL FOR UNSUPPRESSED 
THREATS OF AUDIENCE TOWARD PRISONER.— We grant 
a new trial in this case with less reluctance because of 
the facts alleged in the nineteenth and twentieth 
grounds of the motion for a new trial. They are in 
substance that at the conclusion of the opening argu- 
ment for the State the crowd in the court-room ap- 
plauded. The judge took no notice of this applause, 
except to rap with his gavel. And, when counsel for 
the State was making the concluding argument, “ from 
the crowd in the rear of the court-room came, in an 
excited and angry tone, the cry, ‘Hang him!’ ‘ Hang 
him!’ ‘Hang him!’ and some of the crowd arose to 
their feet.’’ The court rapped with his gavel, and or- 
dered the persons removed, but states that he does 
not know whether his order was carried into effect by 
the sheriff or not. Shortly after, another person sit- 
ting within the bar, and near the judge, cried out, 
‘* Hang him!’’ The court ordered him removed, and 
he was carried down the back stairs. Itis not known 
whether the jury knew that this person was taken or 
not. All the jurors make affidavit that these things 
had no influence upon their minds; and, from my own 
knowledge of the character of these gentlemen, I have 
no doubt that they believe this to be true. But can 
any man say with certainty that such things have no 
influence upon him? Can any of us know how far our 
minds are influenced by applause or excitement of a 
crowd which surrounds us? Can any of us say, even 
in this court, that this or that piece of testimony, or 
this or that argument of counsel, has not influenced 


}our minds? Can any of us say that, on the trial of one 
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of the most heinous crimes ever committed in this 
State, or any other, the applause of the crowd, the 
fierce cries of ‘* Hang him! Hang him!’’ from mem- 
bers of the crowd, followed later on by a repetition of 
the same cry from the lips of one of the most highly 
respected and esteemed citizens of the community, 
would have no influence upon our minds? Ovr minds 
are so constituted that it is impossible to say what im- 
pression scenes of this kind would make upon us, un- 
less we had determined beforehand that the prisoner 
was guilty or innocent. The question here isnot what 
effect these things did have upon the minds of the jury, 
but what effect they were calculated to produce. We 
cannot determine what effect they did have, but it is 
apparent what effect they were calculated to have. 
But counsel for the State argued before us that the de- 
fendant had no right to complain of these things. 
Whether this be so or not, we think the court below 
should have put the seal of its condemnation upon this 
conduct. We think the judge should have stopped the 
argument of the State’s counsel, then and there, and 
ascertained the guilty parties, and should have pun- 
ished them to the extent of the law. He should have 
taught them that the law was supreme; that the trial 
of a man for his life, however heinous the crime 
charged against him might be, was a serious and 
solemn thing; and that the law would not permit a 
mob to interfere, either by applause or by threatening 
and exciting cries. By so doing he would have upheld 
the supremacy of the law, and would have shown to 
the jury that, whatever verdict they might find, the 
law would protect them. It would also have shown 
them that the court was uninfluenced by the feelings 
or the demonstrations of the crowd; that it was still 
able to administer justice, and to give the accused a 
fair and impartial trial. It would have given them a 
moral support, and would have tended to impress upon 
them the necessity of resisting such influences. On 
this subject, see Cartwright v. State, 16 Tex App. 473; 
S. C., 49 Am. Rep. 826. The defendant in that case 
was on trial for murder, and at the conclusion of the 
opening address of counsel for the prosecution the au- 
dience applauded. The court did not reprimand the 
audience, or express disapprobation of the improper 
demonstration, nor was the jury cautioned against suf- 
fering this conduct of the audience to influence their 
minds in the consideration of the case. In his con- 
cluding argument, counsel for the prosecution referred 
to this demonstration in terms of approval, and still 
the jury were not admonished by the court to disre- 
gard this extraneous matter, and to guard themselves 
against being influenced by it. In passing upon this, 
the Court of Appeals say, Willson, J., delivering the 
opinion: ‘‘It is unnecessary for us to determine 
whether or not we would suffer this conviction to 
stand if this bill of exception presented the only 
ground of reversal. It is enough for us to say now 
that we think the court should have taken prompt and 
decisive action on the occasion, and should have en- 
deavored by its condemnation of the proceeding, and 
its admonitions to the jury, to prevent any prejudice 
to the defendant by such reprehensible conduct; and 
in this effort ou the part of the court counsel for the 
State should have united. As the matter is presented 
to us by the bill of exception, we cannot say that the 
defendant has had a fair and impartial trial upon the 
law and evidence of the case.’’ See also Sanders v. 
State, 44 Am. Rep. 29, and Paper Co. v. Banks, 48 id. 
334, and authorities cited. We cannot say that this 
jury was influenced by any of these things, but we will 
say that in all trials, either civil or criminal, the trial 
“‘is not to be affected or influenced by the clamor of 
the crowd, the pressure of public sentiment or the 
thousand or more rumors that almost invariably at- 


tend every case of notoriety. There is no nobler spec- 
tacle than that of a judge and jury who quietly, but 
firmly, in the face it may be of public sentiment and 
popular clamor, go forward and do their duty, and 
their whole duty.’’ Ga. Sup. Ct., Feb. 11, 1889. Wool- 
folk v. State. Opinion by Simmons, J. 
EVIDENCE—CUSTOM AND USAGE—BUILDING WALL— 
OPENINGS.-—In an action for building a stone wall un- 
der a written contract by which plaintiffs were to be 
paid acertain price ‘‘ per perch, complete,’’ evidence 
of a ‘‘ well-known custom among stone-masons ”’ in the 
county, whereby they are entitled to compensation for 
not only the actual contents of a wall, but credit for 
all openings therein, and fifty per cent additional for 
all such masonry built in a circle or curve, is admissi- 
ble on behalf of plaintiffs, though they do not offer to 
follow it with evidence that defendant knew of such 
custom. It is sufficient to say that there is no reason 
in the policy of the law why it should not be adopted 
by those persons, who wish to be governed by it in the 
dealings connected with their business. ‘‘A usage of 
universal prevalence becomes a part of the existing 
law, and is to be noticed ex-officio by the courts of jus- 
tice; but a particular usage has a circumscribed and 
limited application, and must be supported by proof. 
Where it is well established, it is as obligatory on the 
objects of its operation as the general law.” 1 Har. & 
G. 248. Unless it is of such great notoriety that 
knowledge and adoption of it may be presumed, 
it must be proved to be known to the party 
whose contract is to be brought within its opera- 
tion. In Bank v. Fitzhugh, 1 Har. & G. 239, on the 
proof in the case showing an established and no- 
torious usage of the banks in Washington county, 
District of Columbia, to allow four days of grace 
ou promissory notes, it was held that where a party 
indorsed a note, for the purpose of being dis- 
counted at one of the banks, he must be presumed to 
know the usage, and that his contract must be con- 
sidered as made in reference to it, and not under the 
general law which allowed three days of grace. In 
Powell v. Bradlee, 9 Gill & J. 277, this court approved 
of a ruling which left it to the jury to find the fact of 
usage, and to decide whether the delivery of certain 
goods had been made in reference to it; and in regard 
to the custom set up in Burroughs vy. Langley, 10 Md. 
250, a similar opinion was given. In Insurance Co. v. 
Wilson, 2 Md. 241, it was said: ‘‘ The proposition that 
a usage must be general, in order to bind the parties, 
refers exclusively to the cases in which the knowledge 
of the parties, and their intention to adopt the usage, 
are inferred merely from the fact of its existence; but 
when their knowledge or intentions are established by 
other direct or circumstantial proof, their contract 
will be governed by the usage, however local or par- 
tial, in reference to which it is proved or presumed to 
have been made.” If the contract in this cuse had 
specified the mode or system of measurement by which 
the number of perches was to be estimated, it would 
not have been competent to vary or contradict it by 
evidence of the custom. The writing would neces- 
sarily have been regarded as expressing the contract 
and intention of the parties, but usage is admissible to 
interpret a contract, and to ascertain the meaning of 
the parties, where it can be done without violence to 
the terms used. Asa matter of course, a custom gives 
a meaning to a written contract different from that 
which it would have in the absence of the custom. It 
would be a very ineffective and anomalous sort of a us- 
age which should be without effect on the acts and con- 
tracts of parties. We can easily see from decided cases 
how far customs have been permitted to affect and 
contro] written contracts, without being regarded as 
violating the rule against varying or contradicting the 
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terms of a written instrument. In the case of the Bank 
of Columbia, already referred to, the written contract 
was to pay a sum of money sixty days after date, and 
yet a custom was held good by which the money was 
not payable until the fourth day after the expiration 
of the time limited for payment, according to the 
terms of the note—a custom repugrant to the general 
law on the subject, and to the literal meaning of the 
words of the contract. In the opinion of the court the 
case of Cutter v. Powell, 6 T. R. 320, is cited. In that 
case, a promissory note had been given to the mate of 
a ship for a certain sum of money, to be paid, provided 
he proceeded on his voyage, and continued to do duty 
to the port of destination. He died on the voyage, 
and, of course, according to the proper construction 
of the note, nothing was due. An inquiry into the 
usage was however directed to be made by the Court 
of King’s Bench, and all the judges expressed a wil- 
lingness to sanction an allowance for the time the ser- 
vice was performed, provided the usage would warrant 
it. In the same opinion Halsey v. Brown, 3 Day, 346, 
was cited. In this case assumpsit was brought against 
the owners of a brig for a number of gold and silver 
coins shipped on board, to be transported and de- 
livered to a mercantile house in New London, for 
which a bill of lading was given by the master in the 
usual form. The ship-owners were allowed to defeat 
the ordinary and usual construction of the bill of lad- 
ing by proving a custom that the freight for money re- 
ceived by the master of a vessel was his perquisite; 
that he was to be compensated for the transportation 
of it, and not the owners of the vessel; and that the 
contract was his personal engagement, but imposed no 
liability on the owners. In Williams v. Woods, 16 Md. 
255, evidence had been given that by mercantile usage 
a credit of six months is always given on a sale of cof- 
fee, where there is no stipulation to the contrary; and 
the court held that an entry in mercantile books of a 
sale of coffee, stating no time of credit, correctly rep- 
resented a sale of the article, where, by the express 
terms of the contract, there was to bea credit of six 
months. In Powell v. Bradlee, there was a parol con- 
tract for the sale of goods for cash, and yet it was per- 
mitted to prove that by custom the goods were to be 
delivered without demanding the cash at the time of 
delivery. We see no reason why it was not competent 
to prove the custom alleged in the present case. If it 
was known to Patterson, in the language of the court 
in the case of the Bank of Columbia the usage entered 
into the contract, became a part of it, and must be re- 
garded in the interpretation of it. 1 Har. & G. 250. 
But, although a contracting party may have knowl- 
edge of a custom, he may exclude it from his contract 
by express agreement. There was no offer to prove 
that Patterson had knowledge of the usage. Heseems 
to have in some way become bound to build this wall 
for the United States, but his relation to the work is 
not distinctly stated in the bill of exceptions. We can- 
not say, from any thing therein stated, that he was 
presumed to know the custom. But nevertheless the 
plaintiffs had the right to offer it in evidence asa com- 
petent part of their proof. A party cannot offer all of 
his evidence at the same moment, and when he tend- 
ers evidence legal, and material to the issue, it is the 
duty of the court to receive it, and it cannot require 
him to state in advance what other proof he intends to 
offer. The plaintiffs had a right, after proving the cus- 
tom, to show that it was known to Patterson, if they 
had evidence to show such knowledge; but the proof 
of the custom could not have been rejected because he 
did not state that he intended to follow it up with evi- 
dence of such knowledge. Plank Road Co. v. Bruce, 
6 Md. 464. Md. Ct. App., Jan. 10, 1889. Patterson v. 
Crowther. Opinion by Bryan, J. 


CORRESPONDENCE. 


DUNNING POosTAL CARDS. 
Editor of the Albany Law Journal: 


Can you inform me through the columns of the 
JOURNAL whether there is in existence a statute, Fed- 
eral or State, forbidding the use of postal cards for 
sending statements of account or indebtedness to 
debtors, and if so, when was it enacted ? 

Ihave made search through all the State statutes and 
such of the Federal statutes as I have access to, and 
am unable to find any thing on the subject, though I 
have seen agreat deal of ‘‘ newspaper law’’ relative 
thereto within the last year. 

ATTORNEY. 


THE TWIN PUZZLE. 


Editor of the Albany Law Journal: 

Your correspondent, Alfred B. Major, revives an old 
puzzle, which may be found in the Digest, bk. xxviii, 
tit. 2, § 13, pr. Si ita scriptum sit: Si filius mihi natus 
fuerit, ex besse heres esto, ew reliqua parte uxor meus 
heres esto; st vero filia mihi nata fuerit, ex triente 
heres esto, ex reliqua parte wor heres esto. Lit filiws et 
filia nati essent. 

That is, ifason is born, he is to have two-thirds, 
and the wife the rest; if a daughter, she is to have 
one-third, and the wife the rest. Both son and daugh- 
ter were born. 

The solution in the Roman law was ingenious. The 
son was to have four-sevenths, the wife two-sevenths, 
the daughter one-seventh. Because thus the will of 
the testator would be best accomplished, viz.: that 
the son should have twice as much as the wife; the 
wife twice as much as the daughter. 

Applying that mode of solving the difficulty to the 
similar question mentioned by your correspondent, 
the boy would have two-fifths, the wife two-fifths, the 
daughter one-fifth. For thus, according to the testa- 
tor’s wish, the wife would have as much as the son 
and twice as much as the daughter. 

The Roman solution is interesting, because it shows 
a desire to carry out what probably would have been 
the testator’s wish, without following strictly the lan- 
guage of the will. Intestacy was considered to be an 
evil. 

With us the law of distributions operates very fairly. 
And therefore a court would probably be disposed to 
say that the provisions of the will were inoperative. 

As a contrast to the free construction of the Roman 
law in that case, notice Doe v. Hartwood, 10 C. B. 544. 
A testator gave land to his wife for her life; if his 
wife should give birth toa posthumous child (the tes- 
tator expecting to die soon), then in fee to such child; 
if no such child were born, then to a nephew. The 
wife gave birth to a child before the father died. 
Held, that the land_went to the nephew. See Phill. 
Rom. Priv. Law, 398, n. 


June 8, 1889. 


WILLIAM L. LEARNED. 


—_—___4——————— 


COURT OF APPEALS DECISIONS. 


‘Wig following decisions were handed down Tues- 

day, June 11, 1889: 

Judgment affirmed with costs—Angeline Stanley, re- 
spondent, v. National Union Bank and another, ap- 
pellants.—Judgment affirmed with costs—Mary T. 
Barnes, by guardian, respondent, v. James R. Keene, 
appellant.——Judgment affirmed with costs—Charles 
M. Preston, receiver, appellant, v. Thomas L. South- 
wick and others, respondents. —~—Order of General 
Term reversed and judgment entered on the report of 
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the referee affirmed with costs—George W. Wales, ap- 
pellant, v. Richard Stout, respondent.——Judgments 
of Special and General Terms reversed, and judgment 
ordered for the defendant on the demurrer with costs 
—United States Trust Company of New York, as gen- 
eral guardian, respondent, v. Mutual Benefit Life In- 
surance Company, appellant. Order affirmed with 
costs—People, ex rel. James Eckerson and others, re- 
spondents, v. Kdward W. Christie and others, asses- 
sors, etc., appellants.—Appeals dismissed with costs 
—New Haven Web Company, respondent, v. EF. J. 
C. Ferris, appellant, and Armstrong Manufacturing 
Company v. Same. 
with $10 costs—T'acie McD. Harper, appellant, v. Lillie 
Dowdney, administratrix, respondent.——Motion for 
reargument denied with costs—William H. String- 
ham, respondent, v. Henry Hilton and another, exec- 
utors, appellants. ——Motion for reargument denied 
with $10 costs--Thomas M. King and others, respond- 
ents, v. Beon Barnes and others, appellants. ——Mo- 
tion for reargument denied with $10 costs—Ann Maria 
Deen v. William Milne, executor.—Motion to put 
case on calendar denied with $10 costs—James Gamble, 
respondent, v. Queens County Water Company and 
others, appellant. ——Motion to dismiss appeal granted 
unless within twenty days the plaintiff file security 
for costs and pay $10 costs of motion—William B. Slo- 
cum, administrator, v. William C. Veghte, adminis- 
trator, respondent.——Motion to compel acceptance 
of papers granted without costs—Milan G. Clapp, re- 
spondent, v. John C. Atterbury, appellant.—Motion 
to amend remittitur granted by ordering that the re- 
mittitur be amended by striking out the order for 
judgment and substituting the following order: The 
judgment appealed from is reversed and a new triai 
granted, with costs in this court to the appellant, to be 
paid out of the estate; all other questions of costs to 
be disposed of by the Supreme Court upon the final 
determination of the action—Aaron W. Newcomb, 
executor, appellant, v. Edward Webster, executor, re- 
spondent.——Motion to amend remittitur denied with 
costs--Hannah Everson, respondent, v. Andrew Mc- 
Mullen, appellant. 








SECOND DIVISION. 


Judgment affirmed with costs—Thomas W. Brow- 
nell, respondent, v. Town of Greenwich, appellant.——- 
Judgment affirmed with costs—Philetus Argersinger 
and another, respondents, v. Rumsey MacNaughton, 
appellant.—Judgment affirmed with costs—Joseph 
M. Northrup, appellant, v. Rathbone, Sard & Co., re- 
spondents.—Motion to dismiss appeal. Upon the 
payment of $10 the appellant has leave to file and serve 
within fifteen days an undertaking which shall be 
deemed to have been filed and served as of the date of 
filing and serving the notice of appeal; but if said sum 
is not paid, and such undertaking is not filed and 
served within fifteen days, the appeal is dismissed 
with costs—John Flynn and others, commissioners, 
etc., respondents, v. Albert J. Hurd, commissioner, 
etc., appellant.——Motion for reargument denied with 
$10 costs—Amelia Gall, respondent, v. Charles Funk- 
enstein, otherwise known as Charles F. Gall, and 


others, appellants. 
——__¢— 


NOTES. 


N Shelton v. State (Court of Appeals of Texas) it was 
held that a verdict reading ‘‘ We the josurys find 
defendant gilty,’’ etc., is not invalid for bad spelling. 


In his brief in Schenck v. Andrews, 57 N.Y. 133, Mr. 
F. J. Fithian mixes metaphors thus: ‘‘But now the 
scent was breast-high, and a‘ Pandora’s box’ of law- 
suits was opened.” 


Motion for reargument denied — 


In their brief in O’ Brien v. Mechanics’, etc., Jns. Co., 
56 N. Y. 52, Brown, Hall and Vanderpoel said: ‘‘ The 
case illustrates the extreme technicality which is still 
allowed to prevail in our courts. Substance is sacri- 
ficed to shadow, and Justice is mocked by her minis- 
ters. Legal quibbles, fictions and forms still obstruct 
the plainest rights. Have we made no progress since 
Cicero denounced the lawyers of his time as ‘* Legul 
ejus quidam cantes et acutas, preeco actionem, cantor 
fabularum, anceps syllabarum ?’’ 


‘** Bail, in the language of the books, are said (6 Mod. 
631) to have their principal always upon astring, which 
they may pull whenever they please, and surrender 
him in their discharge.’’ Nicholls v. Ingersoll, 7 
Johns. 154. 


‘*No less person than Sir Walter Scott has avowed 
and justified the telling of a falsehood as to the au- 
thorship of the Waverly Novels, on the ground that in 
no other way could he, when directly interrogated, 
keep his secret.”? Mr. Matthew Hale’s brief in People 
v. Thacher, 55 N. Y. 525. This reasoning would jus- 
tify Mr. Parnell for his lying speeches in the Com- 
mons. 


A Montreal judge has severely reprimanded a law- 
yer who appeared in court wearing a gown over a 
tweed suit. The lawyer said he didn’t see what dif- 
ference it made whether his suit was tweed or broad- 
cloth, so long as he behaved himself; and he doubted 
whether any judge had a right to peer under his 
his gown to see what kind of clothes he wore. Next 
thing, he said, the judges will want to know what vint- 
age of flannels a lawyer wore; and when that point 
was reached he gave notice that he would kick. The 
liberty of flannels was as sacred as the right of free 
speech, and if it was infringed he would invoke the 
Magna Charta. The judge however was inexorable, 
and declared that a tweed suit must not be worn with 
agown. But the end is not yet. 


eee eee rete eee 


ACTION OF THE NEW YORK STATE BAR AS.- 
SOCIATION IN REGARD TO THE CROWDED 
CONDITION OF THE CALENDARS IN THE 
FIRST DISTRICT. 

HE attention of the New York State Bar Associa- 

tion, through its executive committee, hav- 
ing been called to the crowded condition of the 
calendars of the Circuit and Supreme Court in 
the First Department, and the delays incident 
thereto, prompt and practicable measures are being 
taken by the committee and the judges of the said 
courts in the adoption of a plan for relieving the said 
calendars in said courts, and for more speedy trials 
of causes therein. 

The following resolution has been unanimously 
adopted by the executive committee. Judge Arnoux, 
President of the Association, will soon appoint the 
committee of seven mentioned in the resolution. The 
names of the gentlemen comprising the committee and 
their action under the resolution will soon be given in 
the LAw JOURNAL: 


Resolved, That the President of the New York State 
Bar Association be and he is authorized and empow- 
ered to appoint a committee of seven, of which he shall 
be chairman, for the purpose of devising some method 
of relief for the crowded condition of the calendars of 
the Circuit of the Supreme Court in the First Depart- 
ment, and the delays incident thereto, and to confer 
with the judges of said court and to present to them 
any plan or suggestion they may have to make, and to 
report on their action to the Secretary of the Associa- 
tion, Capitol, Albany, N. Y. 
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The Albany Law Journal. 


ALBANY, JUNE 22, 1889. 


CURRENT TOPICS. 





HE publishers of the American State Reports 
and the West Company of St. Paul are carry- 
ing on an animated discussion as to the compara- 
tive merits of the system of reporting selected cases 
with annotations and that of reporting every thing. 
This discussion is conducted with a great deal of 
acuteness and plausibility on both sides. Our opin- 
ion on the subject is well known, and we have no 
longer any special interest in it except as now and 
then it furnishes us a saddle to mount our venera- 
ble hobby of codification. Just now the circulars 
of the rival houses give us an excellent opportunity. 
The West Company, to show the advantages of the 
omnium gatherum over the selection, aver that the 
American Decisions and the American Reports con- 
tain eleven Minnesota decisions, selected on ac- 
count of their supposed permanency, which have 
since been overruled. The ‘‘ American” people 
answer that not one of them has been overruled, 
except that one has been superseded by the estab- 
lishment of the contrary doctrine by the Federal 
Supreme Court on a point of national banking law. 
With the merits of this issue we have no business, 
but we cannot resist inquiring why the ‘‘ Ameri- 
can” people did not ask the West people how many 
of the cases reported by the West system have been 
overruled. The point which we desire to make is, 
that if the West Company’s allegation is true it 
shows a crying need of a system of laws in which 
it is not necessary to search many books to find out 
what the law is, or whether it has been changed 
from what it once was, In other words, the proper 
altering and overruling power is the Legislature 
and not the bench. The very fact that it is sus- 
ceptible of discussion whether these eleven cases 
have or have not been overruled, demonstrates the 
absurdity of our prevailing system, under which 
the judges, the law-administering tribunal, not only 
have made most of our law, but have the power to 
change it at pleasure, without previous notice, and 
without the power of preventing detriment to suit- 
ors. It is a noteworthy fact that while the proper 
law-making tribunal, the Legislature, have no con- 
stitutional right to change the laws so as to inter- 
fere with the obligation of pre-existing contracts, 
the judges have that power, and have used it 
in numerous instances to the confusion of litigants. 
If this quarrel of the reporters shall do something 
to convince the profession of the shifting, uncer- 
tain and expensive character of our present system, 
it will do some good. It is a very pretty quarrel as 
it stands, and for the reason stated we like to see it 
go on. 


Vis 39: — No. 25: 








The Independent says: ‘‘The ALBANY Law JouR- 
NAL says that ‘much of the modern prostration be- 
fore the ideas of the common law is as unreasona- 
ble as would be an adherence by modern physicians 
to the medical theories and practices of the middle 
ages.’ The simple truth is that this age has for the 
most part outgrown the ancient common law of 
England, which came into this country in its early 
settlement. We now have a much better common 
law than that which our English ancestors brought 
with them.” This comment seems to us substan- 
tially true, and therefore we are desirous of having 
this improved common law fixed by statutes or 


| codes so that the judges cannot relapse, and so that 


the citizen may know what it is and that he can 
rely on it. For example, the improved common 
law is that a common carrier may avoid the liability 
of an insurer by contract with the shipper. Now 
let us write that down. But may he contract for 
exemption from liability for his own negligence? 
Here is a conflict of opinion. Therefore let each 
community fix and write down its law on that 
point, so that ingenious counsel may not be con- 
tinually striving to induce the courts to change 
their ruling on the point. 


Meantime ‘‘these English” are going right on 
codifying their boasted old common law just as fast 
as they can. Having pointed out to them the path 
of codification, we ought to be ashamed to let them 
outstrip us in progress upon it. The Law Times 
says: ‘*‘Sale of goods” has been introduced in the 
House of Lords by Lord Herschell, and passed its 
second reading after some very cautious comments 
by the lord chancellor, who hoped that it would be 
very carefully examined by lawyers before it was 
finally allowed to pass. The bill, which has been 
committed to the standing committee of the House 
of Lords relating to law, contains sixty-eight clauses, 
and is prefaced by a memorandum pointing out 
that ‘it endeavors to reproduce as exactly as possi- 
ble the statutory and common-law rules relating to 
the sale of goods,’ but that ‘no attempt is made to 
reproduce the effect of cases, which though arising 
out of sales, merely illustrate principles common to 
the whole law of simple contracts.’ It is added 
that ‘the Bills of Exchange Act’ (which is the first 
and only act expressly codifying the law) has worked 
smoothly, and has already been adopted by two of 
the Australian colonies.” It 1s really painful to ob- 
serve the stolid indifference of the English to the 
appeals of Mr. ‘‘ Jurist”? Bishop in behalf of him- 
self and the other ‘‘ jurist writers” —if any other 
there are — to allow the snow-ball of case-law to be 
rolled for another century or two until the ‘‘ jurists ” 
have got tired of it. 


The newspapers have taken up the war-cry of 
‘“‘Too Many Lawyers!” Lieut.-Gov. Jones in a re- 
cent address adopted the idea that there are too 
many in the Legislature. The number is greatly 
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overestimated, we believe. Instead of seventy thou- 
sand there probably are not fifty thousand who de- 
pend on following the practice of the law for a 
livelihood. Perhaps this is too many, but we do 
not see how to reduce it unless we discourage the 
new comers by allowing them to starve. There are 
a great many other over-crowded professions and 
pursuits. If the newspapers would divest them- 
selves of partisanship and cry too many rumsellers, 
and tobacco sellers, and stock-gamblers, and prize- 
fighters, and lobbyists, and keepers of gambling 
and bawdy-houses, etc., etc., they would do more 
good. They have no constitutional right to cut 
down the lawyers, but all these other and mischiev- 
ous fellows they may restrain and suppress. 


The May-June number of the American Law Re- 
view has a novel feature in ‘‘A Symposium of Law 
Publishers,” contributed by Charles C. Soule, of 
Boston, the wittiest and most cultivated of the 
publishers, John B. West, of St. Paul, the most ex- 
tensive, and James H. Briggs, of Rochester, the 
president of the ‘‘Co-Op.” publishers. The name 
of Peter C. Baker at once occurred to us as one who 
ought to be included, and the Review informs us 
that proofs of an article by him on the subject were 
in his possession at the time of his death. We shall 
hope to see the views of this wise and high-minded 
man on the subject of his business. Mr. West 
makes great and deserved claims for his enterprise, 
and we do not object to saying for him, what he 
has not here said for himself, that his head-notes 
are remarkably good on the whole, and would be 
considered remarkably good even in a more leis- 
urely report. But in his contribution there is one 
sentence for which the ‘‘ American” people ought 
to be grateful, and which, in order to hold the scales 
of criticism evenly balanced, we append: ‘‘ Finally, 
by the new system recently inaugurated, the judges 
themselves are enabled to revise the reports of their 
own decisions in the temporary edition, and have 
their amendments or corrections incorporated into 
the permanent or library edition.” Such ‘‘im- 
proved common law” comes a little too fast for 
convenience. The ‘‘Co-Op.” gentleman advances 
the following curious reason for prompt publication 
of the decisions: ‘‘It is a fact that no one, work- 
ing industriously ten hours a day, could simply read 
all the published opinions —- hence, the publisher’s 
duty to render them quickly accessible.” 


It gives us pleasure to see that the American Law 
Review backs us up in our opinion about new trials 
for intemperate comments of counsel. It says: 
‘Tt is undoubtedly true that this business of grant- 
ing new trials because of improper remarks of coun- 
sel has been, within the last few years, pushed to 
such extravagant limits that it has become a nui- 
sance. Fifty years ago this ground of new trial 
could scarcely be discovered in any judicial report, 
if at all. But it has grown to such proportions 


that in a recent work an elaborate chapter has been 
devoted to it, citing a great number of cases, but 
by no means all that might have been cited. 
1 Thomp. Tr., chap. 80. It furnishes a conspicu- 
ous illustration of the fact that we have fashions in 
jurisprudence the same as we have in dress and in 
manners. The doctrine of ultra vires, which sprang 
up about forty years ago, when nearly all the Eng- 
lish judges were shareholders in corporations and 
instinctively thought about the rights of sharehold- 
ers whenever a question came up in which the 
power of the corporate managers was challenged — 
is another illustration. This doctrine twenty years 
ago was ‘all the rage,’ but it has almost faded out 
of existence. Indeed, it was knocked in the head 
by a little common-sense administered by the Su- 
preme Court of the United States; and it is to be 
hoped that this ‘point-no-point,’ as one of our 
Missouri judges called it, of setting aside verdicts 
because counsel in argument saw the air a little too 
wildly with their arms, or make the American bird 
scream a little too loudly, will share the same fate.” 
In a larceny case tried this week in New York 
city, District-Attorney ‘‘ Fellows’ speech,” says the 
Tribune, ‘‘was in large part a bitter denunciation 
of Howard as a hypocrite. He quoted from Pol- 
lock’s ‘Course of Time’ and from the Bible freely 
in describing the hypocrite.” Conviction ensued. 


To numerous inquiries for the address of Mr. 
W. Irving Taylor, author of the treatise on ‘‘Em- 
ployer’s Liability,’’ or for that of his publishers, we 
can only say that the pamphlet does not inform us 
of either, but it purports to be printed by Vander 
Houten & Co., 45 Liberty street, New York. Mr. 
Taylor —so the title-page tells us —is a member of 
the ‘‘ New York bar.” 


ee eT 


NOTES OF CASES. 





N Leiberman v. State, Nebraska Supreme Court, 
May 16, 1889, it was held that the provision 

of a city charter requiring the police judge of such 
city to hear prosecutions for violations thereof with- 
out a jury, is not in violation of the constitu- 
tional provision that ‘“‘the right of trial by jury 
shall remain inviolate,” such prosecutions being of 
a guast criminal nature, and for acts which are not 
made crimes by the criminal laws of the State, or 
are made offenses only for the better protection of 
the health and peace of the municipality in the ex- 
ercise of its police power. An ordinance prohibit- 
ing persons from engaging in certain kinds of busi- 
ness on Sunday is not void by reason of discrimina- 
tion, the prohibited business not being of public 
necessity. The court said: ‘‘Second. It is next 
considered that the city ordinance, for the violation 
of which plaintiff was convicted, is unconstitutional 
and void for the reason that it extends to certain 
classes of individuals, privileges and business ad- 
vantages over competitors and others engaged in 


THE ALBANY LAW JOURNAL. 


487 











business within the municipality. This contention 
is based upon the provisions of the ordinance by 
which certain kinds of business are exempted from 
its operation. The section of the ordinance under 
which plaintiff was convicted is as follows: ‘Sec. 2. 
It shall be unlawful for any business house, bank, 
store, saloon or any office to be open, or for any 
person or persons to be admitted thereto for gen- 
eral business on said day, within the limits of said 
city; excepting only offices of physicians, telegraph 
office, express offices, photograph galleries, railroad 
offices, telephone office, hotels, restaurants, cigar 
stores, eating-houses, ice-cream parlors, fruit-stands 
or other like places of business in the sales of goods 
and commodities of a perishable character and for 
immediate use, street cars, railway passenger cars, 
trains, livery stables, vendors of ice, bread and 
milk, and drug stores for necessary purposes. Meat 
markets shall be permitted to be opened till the 
hour of nine A. M., and bath-rooms and the print- 
ing of newspapers, and distribution thereof, shall 
be open until the hour of twelve o’clock, noon. 
The term ‘saloon,’ as used in this ordinance, shall 
be construed to include all places where malt, spirit- 
uous and vinous liquors are sold or kept for sale as 
a beverage; and it is further provided that all per- 
sons engaged in and about these occupations shall 
conduct the same in a quiet and orderly manner, so 
as In no way or manner to interfere with or molest 
persons engaged in public worship at places of wor- 
ship, provided that works of necessity and charity 
are excepted from the operation of this ordinance; 
‘and provided further that nothing herein contained 
shall extend to those who conscientiously observe 
the seventh day of the week as the Sabbath, nor to 
prevent families emigrating from travelling, super- 
intendents or keepers of toll-bridges or toll-gates 
from attending and ‘superintending the same, or 
ferrymen from conveying travellers over the waters, 
or persons moving their families on such days, or 
to prevent railway companies from running neces- 
sary trains.” The stipulation of facts upon which 
the case was submitted to the district court con- 
tains the following paragraph: ‘It is further agreed 
that the defendant is a a member of the firm of 
Leiberman & Berkson, and keep what is called 
‘The Fair’ on O street, between Ninth and Tenth 
streets in said city; and keep a general stock of 
ladies and gentlemen’s furnishing goods, notions, 
fancy goods, dry-goods, soaps, combs, toilet-boxes, 
canes, etc, That next adjoining said place of busi- 
ness on the west is W. J. Turner’s drug store, who 
keeps a general stock of drugs, paints, oils, etc., 
and is a competitor of this defendant in the line of 
said goods called ‘notions,’ ‘fancy goods,’ ‘soaps,’ 
‘combs,’ ‘toilet-boxes,’ ‘cigar-holders,’ tobacco- 
boxes,’ etc.; that also within the said city are a 
- great number of drug stores and cigar stands deal- 
ing in said articles called ‘cigars,’ cigar-holders,’ 
‘tobacco,’ tobocco-boxes,’ ‘canes,’ etc. It is con- 
tended that by this ordinance plaintiff in error is 
compelled to close his place of business on Sunday 
while the drug stores, tobacco-houses and others in 


competition with him in trade are not required to 
do so. We apprehend that the ordinance under 
consideration must be given a reasonable construc- 
tion, and that while a druggist is allowed to keep 
his place of business open ‘ for necessary purposes,’ 
be would not be allowed to engage in the sale of 
soaps, canes, combs, toilet-boxes and cigar-holders 
without being held to have violated the provisions 
of the ordinance. While a drug store may be kept 
open for necessary purposes, yet it is not provided 
that the proprietor may engage in indiscriminate 
trade on Sunday, but evidently that he may sell 
such medicines, and only such, as are necessasy to 
relieve the actual necessities of the public on that 
day. There is no discrimination in the ordinance 
against plaintiff’s business, and it is not void.” 


In Freiler v. Kear, Pennsylvania Supreme Court, 
May 20, 1889, it was held that where a married 
woman leases her real estate to a firm of which her 
husband is a member, she may, with his consent, 
obtain a judgment against the firm for breach of 
the covenants of the lease. The court said: ‘‘ We 
notice, first, the cases cited and relied on by the 
learned judge of the court below to support his 
conclusion. Ritter v. Ritter, 31 Penn. St. 396, de- 
cided that a married woman cannot by her next 
friend maintain an action of debt against her hus- 
band on a contract made during coverture, and 
that such an action is not authorized by the act of 
April 11, 1848, or its supplements. Miller v. Miller, 
44 Penn. St. 170, admitted the validity of the con- 
tract sued upon, but decided that the right of ac- 
tion upon it was suspended during coverture. In 
these cases there was an appearance by the hus- 
band, and a plea of coverture. In Kutz’s Appeal, 
40 Penn. St. 90, a married woman lent to a firm of 
which her husband was a member $500 upon the 
firm note, dated November 25, 1845, and payable to 
her in one year, with interest. On the 8th of Au- 
gust, 1857, the firm made an assignment for the 
benefit of its creditors. On distribution of the 
fund arising from the assigned estate the wife 
claimed the amount of the note, with interest, and 
the claim was allowed. It was objected that her 
claim was barred by the statute of limitations, but 
this court held that the disability of coverture un- 
der which she was from the date of the note to the 
assignment prevented the running of the statute, 
and that she was not barred of her claim in equity. 
This was an application to a claim by a wife against 
a firm of which her husband was a member, of the 
familiar principle that where a wife has a cause of 
action against her husband, the statute does not 
run against it during coverture. Towers v. Hagner, 
3 Whart. 48; Marsteller v. Marsteller, 93 Penn. St. 
350. But these cases differ from the one at bar, in 
that the element of consent on default by the hus- 
band was not in them. We have departed from 
the common-law rule on this subject to the extent 
of permitting a husband to confess a judgment 
directly to his wife for a debt he owes her, and of 
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allowing her, with his consent, to have execution 
on such judgment, and to sell his property. Rose 
v. Latshaw, 90 Penn. St. 238, and Lahr’s Appeal, 
id. 507. There is nothing in this consent or default 
of the husband, if there is no taint of fraud in it, of 
which third parties can complain, A judgment 
confessed by the husband to his wife cannot be set 
aside or impeached by his creditors on the ground 
of the legal unity of the parties to it. That is no 
concern of theirs. They may attack it for fraud, 
or they may attack a judgment confessed to other 
parties that is fraudulent as to them. It is only 
the husband who can object to a suit against him 
by his wife, and if he chooses to confess or suffer 
judgment in the suit, domestic peace is not dis- 
turbed by it, and strangers will not be allowed to 
object, except when such action is in fraud of 
them. Ifa husband may confess, or willingly suffer 
a judgment in favor of his wife against himself for 
a debt due her from him, why may he not confess 
or suffer judgment in her favor for a debt due her 
from a firm of which heis amember? As a partner 
he may confess a judgment for a firm debt, and on 
such judgment the property of the firm may be sold. 
Ross v. Howell, 84 Penn. St. 129. His authority in 
this respect is not taken away or abridged by the 
fact that his wife is the creditor of the firm, and he 
may exercise it for her protection with as much 
reason and propriety as for the security of any other 
creditor. While he may object to a suit by his 
wife against himself, and perhaps to her suit against 
the partnership of which he is a member, upon the 
ground of the legal unity created by the marriage, 
his partners cannot. They have acquired no inter- 
est in the right of the husband to make this de- 
fense. It is as exclusively his right now as before 
the partnership was formed, and they cannot use it 
to shield the firm from the past claims of its credi- 
tors. It matters not to them whether that creditor 
be the wife of their copartner or a stranger, and the 
husband is under no legal or moral duty to inter- 
pose a technical defense, which he alone can make, 
to defeat or postpone an honest claim of his wife 
against the firm simply because he is a member of 
it.” 


In Sayrr v. Glenn, Alabama Supreme Court, Feb- 
ruary 27, 1889, it was held that a demand for an 
unpaid subscription to stock, payable on call, is 
not a provable demand against a bankrupt stock- 
holder’s estate. The court said: “The bankrupt 
law allowed proof to be made, not only of debts 
due from the bankrupt at the commencement of the 
proceedings in bankruptcy, but of ‘all debts then 
existing but not payable until a future day,’ a re- 
bate of interest being made. Rev. St. U.S., § 5067. 
The law was also made to embrace ‘contingent 
debts and liabilities;’ the right of the creditor to 
share in dividends being made to depend upon the 
happening of the contingency before the order of 
the bankrupt court for a final dividend, or the abil- 
ity of the court to ascertain and liquidate the ‘ pres- 
ent value’ of the debt or liability. Id., § 5068. 


The phrase ‘contingent debt’ has been construed 
to mean not a demand whose existence depended 
on a contingency, but an existing demand, the 
cause of action upon which depends on a contin- 
gency. French v. Morse, 2 Gray, 111; Woodard v. 
Herbert, 24 Me. 358. It is our opinion that a call 
of this nature, made upon an unpaid subscription 
to corporate stock, is not a provable debt, within 
the meaning of the bankrupt law. The precise 
point was decided by the Court of Appeals of 
Maryland in Glenn v. Howard, 65 Md. 40, where 
the question is fully discussed. It was suggested 
that there was no right of action on the subscrip- 
tion until a call was made, either by the governing 
officers of the corporation, or by order of the Chan- 
cery Court having jurisdiction to make such an as- 
sessment. It might be that such call might never 
be made in any event, and if so, there would never 
exist any liability to pay any thing on it. It was 
said not to be a debt in presenti, payable in futuro. 
The demand, we may add, would thus be one 
whose existence would depend upon a contingency, 
rather than one that existed already with a right 
of action on it, depending on such contingency. 
It was accordingly held that where a call was 
made on a subscription of stock identical with 
that here in controversy, after the discharge of 
the subscriber in bankruptcy, it would not be 
affected by the provisions of the bankrupt law, be- 
cause the demand was one not provable under the 
law against the bankrupt’s estate. A ruling of the 
same kind was made in Railroad Co. v. Burnside, 
5 Exch. 129, which has generally been since followed 
by the English courts. See also Glenn v. Clabaugh, 
65 Md. 65; Riggin v. Magwire, 15 Wall. 549; Steele 
v. Graves, 68 Ala. 21. The assignee of the bank- 
rupt was not bound to accept the stock in this cor- 
poration as a portion of the bankrupt’s assigned 
property, as it was of an onerous and unprofitable 
character, and it does not appear that he ever did 
so. The bankrupt proceedings do not therefore af- 
fect the question of the stockholder’s liability. 
File Co. v. Garrett, 110 U. 8. 288; Rugely v. Rob- 
inson, 19 Ala. 404; Glenn v. Howard, supra,” 
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WRONGFUL DEATH — STATE STATUTES — 
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UNITED STATES SUPREME COURT, APRIL 22, 1889, 


BUTLER V. Boston & 8S. S. S. Co. (two cases). 


The Limited Liability Act of 1851 (Rev. Stat. U. 8., §§ 4283- 
4285), which provides that the liability of the ship-owner 
‘for any loss, damage or injury by collision, or for any 
act, matter or thing [loss], damage or forfeiture done, oc- 
casioned or incurred, without the privity or knowledge” 
of the owner, shall in no case exceed the value of the in- 
terest of the owner, applies to damages for loss of life, 
and where the owner has taken appropriate proceedings 
to obtain the benefit of that act, the person injured is 
barred of the right to maintain a separate action for such 
injuries. 

The Limited Liability Act being a part of the Maritime Code, 
it is co-extensive with the territorial operation of the gen- 
eral admiralty and maritime jurisdiction, and applies, not- 
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within the technical limits of a county of a State, and that 
the liability sought to be enforced arose from a State law. 

An allegation that the vessel was at the time of the accident 
in charge of the second mate, who was not a licensed pilot, 
is not sufficient to show that theloss was occasioned with 
the fault, privity or knowledge of the owners, as by the 
maritime rules the captain had charge of the vessel, and 
it was his duty, and not that of the owners, to see that a 
qualified officer was in charge. 


PPEALS from the Circuit Court of the United 
States for the District of Massachusetts. 


Frank Goodwin and Eugene P. Carver, for Butler, 
administrator. ' 


C. T. Russell. Jr., for appellee. 


BRADLEY, J. These two cases are so intimately 
connected, both in the proceedings and in the ques- 
tions arising therein, that it will be most convenient 
to consider them together. They arose out of the 
stranding, sinking and total loss of the steamship City 
of Columbus, on Devil’s Bridge, near Gay Head, at the 
western extremity of Martha’s Vineyard, and near 
the mouth of Vineyard Sound, on the 18th 
of January, 1884. Most of the passengers and cargo 
were lost, and among the passengers lost was Eliza- 
beth R. Beach,a single woman, of Mansfield, in the 
State of Connecticut. The appellants represent her, 
Nathaniel Beach being appointed administrator of her 
estate in Connecticut, Butler being appointed ancil- 
lary administrator in Massachusetts, and the other 
two appellants being (one an aunt and the other a 
niece of the deceased) dependent on her for support. 

Tbe appellee, the Boston and Savannah Steamship 
Company, was the owner ofthe ship. Soon after the 
disaster occurred, and early in February, 1884, one 
Brown and one Vance commenced each of them an 
action at Jaw against the steamship company, in the 
Superior Court of the county of Suffolk, in Massachu- 

‘setts, to recover damages for losses alleged to have 
been sustained by them by means of the stranding and 
sinking of the vessel. Thereupon the steamship com- 
pany, on the 18th of February, 1884, in order to obtain 
the benefit of the law of limited liability, filed a libel 
in the District Court of the United States for the dis- 
trict of Massachusetts against the said Brown and 
Vance, and against all other persons who had suffered 
loss or damage by said disaster. This is one of 
the cases now before us on appeal. The libel was 
in the usual form of libelsin causes of limited liabil- 
ity. It set forth the ownership of the vessel, the busi- 
ness in which she was employed, namely, as a passen- 
ger and freight steamship between Boston and Savan- 
nah, her seaworthiness, her being well and thoroughly 
officered and manned, and furnished and equipped as 
the law required. It stated that on the 17th of Janu- 
ary, 1884, she left Boston on a voyage to Savannah, 
having on board about eighty-three passengers and 
considerable merchandise, a list of the former, as far 
as known, and a schedule of the latter, being annexed 
to the libel. It stated that while prosecuting said voy- 
age, and while on the bigh seas, to-wit, in or near 
Vineyard Sound, the steamship struck on the rocks 
near and off the shore at Gay Head, in Martha’s Vine- 
yard, in the district of Massachusetts, about half-past 
3 in the morning of January 18, 1884, and ina very few 
minutes thereafter keeled over, filled with water, and 
sunk, becoming a total wreck and loss; that most of 
the passengers and crew, about 100 in number, were 
drowned and lost, those surviving claiming to have 
suffered great injury; and that all the property and 
effects of the passengers and crew, and all the cargo on 
board (except a small part, salved in a damaged condi- 
tion, and of little value), together with said steam- 
ship, its machinery, tackle, apparel and furniture, 


were destroyed and lost. The libel propounded other 


articles, as follows, to-wit: 

“ Fifth. Allsaid great loss of life, injury and dam- 
age to persons on board, and loss of and damage to 
property, were occasioned and incurred without the 
privity or knowledge of the libellant, the owner of 
said steamship. 

“Sixth. The libellant further alleges, that as it is in- 
formed and believes, certain persons or corporations, 
owners or insurers of property on board, and lost 
or damaged by and at the loss of said steamship as 
aforesaid; certain other persons who claim to have 
been on board said steamship at the time of the loss 
aforesaid, and to have suffered in consequence thereof 
injuries and damage to their persons and property; 
and still other persons, claiming to represent persons 
drowned and lost in said disaster, and claiming to be 
entitled to recover and receive large sums of money on 
account of the death of and injury to said persons so 
represented by them—all make, or may hereafter 
make. claim that the striking upon the rocks and 
sinking and wreck of said steamship, and the loss of 
life, damage to persons and property aforesaid, were 
occasioned and incurred from the fault and neglect of 
the libellant, or its officers and agents, and that the 
libellant is liable and responsible to pay to them the 
loss and damages arising as aforesaid; all of which 
claims and allegations the libellant denies, and, on the 
contrary, it alleges that all such losses and damages 
were occasioned or incurred without its neglect, fault, 
privity or knowledge, and as it is informed and be- 
lieves, without the neglect or fault of its officers or 
agents, or any of them.”’ 

‘‘Highth. The losses and damages to persons and 
property incurred and occasioned by the said strand- 
ing, sinking and loss of said steamship, and the alleged 
claims and liabilities made against the libellant, by rea- 
son thereof, greatly exceed the amount or value of,the 
interest of the libellant, as owner, in said steamship, her 
machinery, tackle, apparel and furniture, immediately 
after said loss, and in her freight then pending. Upon 
and after the happening of said loss said steamship, 
her machinery, tackle, apparel and furniture became a 
wreck and total loss, and the libellant is informed and 
believes, were then practically worthless, and the li- 
bellant’s interest therein became and was of little or 
no value. The gross freight then pending on the voy- 
age of said steamship to Savannah was of the value of 
about $1,000. 

‘Ninth. The libellant, while not admitting, but de- 
nying, that it is under any liability for the acts, losses 
and damages aforesaid, and desiring and claiming the 
right in this court to contest any such liability of itself 
or of said steamship, claims and is entitled to have 
limited its liability as owner therefor ‘if any such lia- 
bility shall hereafter be found to exist) to the amount 
or value of its interest as owner in such steamship 
after said loss, and her freight then pending. 

“Tenth. Said steamship, in her damaged and 
wrecked condition, now lies sunken near the shore at 
Gay Head, Martha’s Vineyard, within this district, 
and within the jurisdiction and process of this honor- 
able court.” 

The libellant thereupon claimed and petitioned that 
in case it should be found that there was any liability 
for the acts, losses and damages aforesaid, upon said 
steamship City of Columbus, or the libellant, as owner 
thereof (which liability the libellant did not admit, 
but expressly and wholly denied, and desired in that 
court to contest), such liability should in no event ex- 
ceed the amountor value of the interest of the libel- 
lant, as owner, in said steamship and her freight then 
pending, as by law provided; and to that end the li- 
bellant prayed that all claims for loss, damage or in- 
jury to persons or property by reason of the premises 
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might be heard and determined in that court, and ap- 
portioned according to law, and that due appraise- 
ment might be ordered and made of the ship, her ma- 
chinery and furniture, and of her pending freight at 
the time of the loss, offering to pay the appraised value 
into court or give proper stipulation therefor, and that 
monition in due form should issue against said Brown 
and Vance and any and all persons claiming damages 
by reason of the premises, citing them to appear, etc., 
and that all actionsand suits concerning the matters 
set forth might be restrained and enjoined. Uponthe 
filing of this libel a monition was duly issued and pub- 
lished, and an injuuction against actions and suits 
was granted, issued and published. The monition was 
returnable to the Ist day of July, 1884. 

Notwithstanding these proceedings, the appellants, 
on the 27th of September, 1884, filed a libel against the 
steamship company, inthe same District Court for the 
District of Massachusetts, to recover damages for the 
death of said Elizabeth R. Beach. This is the other 
suit now before us on appeal. After stating the en- 
gagement of passage by Miss Beach on the steamship 
from Boston to Savannah, the character of the vessel 
as a coastwise seagoing steamship in the coasting 
trade, under enrollment and license, and the circum- 
stances of the stranding and loss, and the drowning of 
Miss Beach, the libel of the appellants averred and 
charged that the disaster was caused by negligence on 
the part of those employed by thesteamship company 
in managing the ship, and by inefficiency in the disci- 
pline of the officers and crew, and that no proper meas- 
ures were taken to save the passengers. ‘The libel fur- 
ther alleged that at the time of the disaster the second 
mate, one Harding, was in charge of the ship, and was 
not a pilot for those waters; that it wasa part of his 
duty to take charge of the ship alternately with the 
first mate; that it was an omission of duty onthe part 
of the owner to intrust to the second mate the charge 
of the ship without the aid of a special pilot; and that 
no pilot was on duty on the ship at the time of the ac- 
cident. The libel further alleged that ‘‘there was not 
proper apparatus on the vessel for launching the 
boats;” ‘that the ship was not properly constructed 
in respect to bulkheads and otherwise;’’ and that 
there was unfitness, gross negligence or carelessness 
on the part of the servants and agents of the respond- 
ents engaged in navigating the ship, and in not taking 
proper measures to save the passengers, and as dis- 
played in the inefficiency of the discipline of the offi- 
cers and crew of the vessel; and that in respect to 
these matters there was negligence and carelessness 
on the part of the owner. 

The libel further set out a statute of Massachusetts 
of the following purport, to-wit: ‘‘If the life of a pas- 
senger is lost by reason of the negligence or careless- 
ness of the proprietor or proprietors of a steamboat or 
stage-coach, or of common carriers of passengers, or 
by the unfitness or gross negligence or carelessness of 
their servants or agents, such proprietor or proprie- 
tors and common carriers shall be liable in damages not 
exceeding five thousand nor less than five hundred 
dollars, to be assessed with reference to the degree of 
culpability of the proprietor or proprietors or common 
carriers liable, or of their servants or agents, and re- 
covered in an action of tort, commenced within one 
year from the injury causing the death, by the exec- 
utor or administrator of the deceased person, for the 
use of the widow and children of the deceased, in 
equal moities, or if there are no children, to the use of 
the widow, or if no widow, to the use of the next of 
kin.” 

The libel further alleged that after the vessel struck, 
said Elizabeth R. Beach suffered great mental and 
bodily pain upon the vessel, and was afterward washed 
into the sea and drowned; that the value of her cloth- 
ing and baggage lost was $150; and that by virtue of 





the premises, and underthe general admiralty juris- 
diction of the United States, the libellants were enti- 
tled to recover $50,000, and by virtue of the statute of 
Massachusetts $5,000. 

The steamship company thereupon, on the 10th day 
of October, 1884, filed an exception and plea to this 
libel, setting up in barthe record and proceedings of 
the cause of limited liability previously instituted by 
them in the same District Court, and then pending. 
To meet this exception, the appellants, on the 16th of 
December, 1884, filed an amendment to their libel, by 
way of replication, in which they claimed the benefit 
of the Steamboat Inspection Act, passed February 28, 
1871 (tit. 52, Rev. Stat. U.S.), which makes many regu- 
lations respecting the steam machinery and apparatus 
of steam vessels of the United States in the merchant 
service, navigating the waters of the United States, 
and respecting their construction and manner of lad- 
ing, and accommodating passengers and merchandise, 
and the officers and crews with which they are to be 
manned, and requires seagoing steamers in the coast- 
ing trade, when under way, and not on the high seas, 
to be under the control and direction of pilots licensed 
by the steamboat inspectors, imposes penalties for loss 
of life through negligence and inattention, and gives 
damages to the full amount against the vessel and her 
master and owner to persons injured, if the injury 
happens through any neglect or failure to comply with 
the provisions of thelaw, or through any known de- 
fects or imperfections of the steaming apparatus or of 
the hull. Rev. Stat., tit. 52, passim, §§ 4401, 4493. 

The appellants averred that the City of Columbus was 
subject to this law, and when the catastrophe hap- 
pened was within the waters of the State of Massachu- 
setts, and not upon the high seas, and not under the 
control of alicensed pilot. They further averred that 
there was connivance, misconduct or violation of law 
on the part of the owner in not providing or procuring 
the vessel to be under the control and direction of a 
licensed pilot, and that there was misconduct, negli- 
gence and inattention to duty on the part of the cap- 
tain, second mate or other persons employed on the 
vessel, by which connivance, misconduct and negli- 
gence the life of said Elizabeth R. Beach was de- 
stroyed. 

On the same day, the 16th of December, 1884, the ap- 
pellants appeared to the libel of the steamship com- 
pany in the cause of limited liability, and filed a plead- 
ing which they entitled an answer, petition and excep- 
tions, and by which they set upsubstantially thesame 
matter as had been averred in their libel and the 
amendment thereto; and in addition they alleged that 
at the time of the disaster the steamer and her freight 
was substantially insured, and that the owners had re- 
ceived, or were entitled to receive, a large amount of 
money for said insurance, and would thereby be sub- 
stantially indemnified for the loss of vessel and 
freight. 

Afterward, on the 19th of January, 1885, the appel- 
lants moved in the same cause that the steamship com- 
pany be ordered to pay into court the said insurance 
money. To this motion the company filed a written 
reply, in which they set up the fact thut in pursuance 
of an order of the court they had entered into stipula- 
tion to pay into court the amount of the appraised 
value of their interest in the ship and freight. They 
further averred, thatin pursuance of a covepant made 
at the time of their purchasing the said steamship, in 
the mortgage given for the purchase-money, all the 
insurance procured by them had been assigned and 
made payable to the vendors and mortgagees, for 
whose benefit and security the policies were kept on 
foot; and said parties had collected the insurance 
money and applied it in part payment of the mortgage 
notes, and the libellants, the Boston and Savannah 
Steamship Company, had not collected or received any 
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part of it. To thisauswer the appellants filed an ex- 
ception in the nature of a demurrer. Upon these 
pleadings the parties agreed upon. a statement of 
facts, which after stating the titles of the two causes, 
was as follows, to-wit: 

“Statement of Agreed Facts. In the above-entitled 
causes the following facts are agreed by the Boston & 
Savannah Steamship Company and John Haskell But- 
ler, administrator, et al., party excepting to said libel 
of said company: First. All the allegations contained 
in the eleventh, twelfth, thirteenth, fourteenth, nine- 
teenth, twenty-third and twenty-fourth articles of the 
answer, petition and exceptions of said John Haskell 
Butler, administrator, et al., in said suit, are true. Sec- 
ond. Except as relieved or affected by the Limited 
Liability Act of 1851 (Rev. Stat. U.S., 88 4283-4285) and 
the rules of the United States Supreme Court there- 
under, the libellant, ship-owner, is liable for all loss 
and damage caused by the stranding of said steamship 
City of Columbus. Third. In respect to the cause of 
disaster alleged the respondents claim, in addition to 
the concession by libellant, the B. & S. Steamship Com- 
pany, of negligence on the part of their agents and ser- 
vants, as above agreed, that at the time of disaster the 
second mate was in charge of the ship; that he was 
not a pilot for the waters upon which the ship was 
then going, and was not licensed asa pilot by the in- 
spectors of steamboats; and that no pilot was on duty 
on said ship at the time of the disaster; and further, 
that the disaster was owing to the unfitness, gross neg- 
ligence or carelessness of the servants or agents of the 
libellant, who were engaged in navigating the ship at 
the time of the disaster, so that the case was within 
section 6 of chapter 73 of the Public Statutes of Massa- 
chusetts. The libellant denies all these allegations, 
and claims that they were immaterial to the issues of 
the cause, if true, and that the captain was in charge 
of the ship at the time of the disaster. Fourth. Said 
loss and damage were without the privity and knowl- 

“edge of the libellant, the Boston & Savannah Steam- 
ship Company, the sole owner of said steamship. 
Fifth. Said steamship was a coastwise seagoing vessel, 
under enrollment, and was at and before the time of 
loss subject to all the laws and rules of navigation ap- 
plicable to such vessels; and at the time of loss was on 
a voyage from Bostouw to Savannah, Ga., and proceed- 
ing through Vineyard Sound, stranding on Devil’s 
Bridge, off and near Gay Head, Martha’s Vineyard. 
And to this extent the respondents, Butler et al., qual- 
ify any admission in their answer to the third article 
of the libel of the company; and the company qualify 
any averment pertinent thereto in said article. Sixth. 
After the filing of the libel or petition in this cause, 
the court caused due appraisement to be had of the 
amount or value of the interest of the libellant, as 
owner, insuch ship and her freight for the voyage, and 
thereupon made an order for the giving of a stipula- 
tion, with sureties for the payment thereof, into court, 
whenever the same shall be ordered; and upon due 
compliance with this order the court issued a moni- 
tion, February 28, 1884, against all persons claiming 
damages for any such loss, embezzlement, destruction, 
damage or injury, citing them to appear before the 
said court and make due proof of their respective 
claims at or before July 1, 1884, and public notice of 
such monition was given as required; and thereafter 


on the application of said owner the court made an or-' 


der to restrain the further prosecution of all and any 
suit orsuits against said owner in respect of any such 
claim or claims, all as provided in the admiralty rules 
of the United States Supreme Court. Seventh. The 
Boston & Savannah Steamship Company is a corpora- 
tion organized under the laws of the State of Massa- 
chusetts, and is located at Boston, in said State.’’ 

The following additional statement was agreed to in 


the action of the appellants, to-wit: ‘‘(1) Except as 
relieved or affected by the Limited Liability Act 
of 1857 (Rev. Stat. U. S., $8 4283-4285), and the 
rules of the United States Supreme Court there- 
under, the respondent, ship-owner, is _ liable 
for all loss and damage caused by the strand- 
ing of said steamship City of Colwmbus. (2) The re- 
sponvdent claims that the captain was iu charge of the 
ship at the time of the disaster. (3) Said loss and 
damage were without the privity and knowledge of 
the respondent, the Boston & Savannah Steamship 
Company, the sole owner of said steamship. (4) Said 
steamship was a coastwise seagoing vessel, under en- 
rollment, and was at and before the time of loss sub- 
ject. to all the laws and rules of navigation applicable 
to such vessels; and at the time of loss was on a voy- 
age from Boston to Savannah, Ga., and proceeding 
through Vineyard Sound, stranding on Devil’s Bridge, 
off and near Gay Head, Martha’s Vineyard.”’ 

The two causes were argucd together upon the 
pleadings and these statements of fact, and on the 10th 
of April, 1885, the following decrees were made, to- 
wit: In the suit of the appellants the following decree 
was made: ‘* This cause was heard upon libel, and re- 
spondent’s exceptions thereto, and upon agreed facts, 
and it appearing to the court that the record alleged in 
said exceptions exists, it is thereupon ordered, ad- 
judged and decreed that the exceptions be sustained, 
and the libel dismissed with costs.’’ In the limited 
liability cause the following decree was made: ‘It is 
found and decreed by the court that the libellant is 
entitled to the limitation of liability for loss of life, 
and other damage, as claimed in said libel; and that 
evidence tending to establish the facts, claimed by the 
respondents in clause 3 of the agreed facts on file, is 
immaterial, and therefore inadmissible, and that the 
allegations in the libellant’s answer to respondents’ 
motion that insurance meney be paid into court are 
true; and itis thereupon ordered, adjudged and de- 
creed by the court that the said respondents’ excep- 
tions to the libellants’ answer to said respondents’ mo- 
tion that insurance money be paid into court be 
overruled, and their said motion denied; and that the 
exceptions of said respondents to the libel be over- 
ruled and their petition be dismissed.” These de- 
crees were affirmed by the Circuit Court, and from 
the decree of the latter court the present appeal was 
taken. 

We will first consider the principal point taken in 
the cause of damage, instituted by the appellants, to 
which the owners of the steamship pleaded the pen- 
dency of the proceedings in the cause of limited liabil- 
ity, and will then discuss the questions presented in 
both causes, and those which are peculiar to the cause 
last named. 

In the former cause the principal point raised was 
that the law of limited liability does not apply to per- 
sonal injuries, and hence that the appellants were not 
bound to litigate their claim in the limited liability 
cause, but had a right to file a separate and independ- 
ent libel. The appellants in their brief say: ‘*‘The 
single question thus presented is whether the act lim- 
iting the liability of ship-owners applies to damages 
for personal injury and damages for loss of life, and 
thus deprives those entitled tu damages of the right to 
entertain suit for recovery, provided that the ship- 
owner has taken appropriate proceedings by libel or 
petition to limit his liability; in other words, whether 
the said act extends to all damages for personal injury 
and damages for loss of Jife.’’ It is virtually conceded 
that if the Limited Liability Act applies to damages for 
personal injury, and damages for loss of life, the pro- 
ceedings taken by the steamship company by their 
libel for limited liability were a bar to the appellants’ 
action, and that the controversy between the parties 
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should have been settled in that cause. We shall, in 
the first place therefore examine that question. 

If we look at the ground of the law of limited re- 
sponsibility of ship-owners we shall have no difficulty 
in reaching the conclusion that it covers the case of 
injuries tothe person as well as that of injuries to 
goods and merchandise. That ground is that for the 
encouragement of ship-building and the employment 
of ships in commence the owners shall not be liable be- 
yond their interest in the ship and freight for the acts 
of the master or crew done without their privity or 
knowledge. It extends to liability for every kind of 
loss, damage and injury. This isthe language of the 
maritime law, and it is the language of our statute, 
which virtually adopts that law. The statute declares 
that ‘‘ the liability of the owner of any vessel for any 
embezzlement, loss or destruction, by any person, of 
auy property, goods, or merchandise, shipped or put 
on board of such vessel, or for any loss, damage or in- 
jury by collision, or for any act, matter or thing [loss], 
damage or forfeiture done, occasioned, or incurred, 
without the privity or knowledge of such owner or 
owners, shall in no case exceed the amount or value of 
the interest of such owner in such vessel and her 
freight then pending.’’ Rev. Stat., § 4283. 

The word ‘loss’? in the statute of 1851 is printed 
‘‘lost’’ in the Revised Statutes, evidently by mistake. 
Thisis thefundamental section of the law. On this 
section the whole provision turns, and nothing can be 
more general or broad than its terms. The “‘liabil- 
ity * * * sghallin no case exceed,’ etc. It is the 
liability, not only for loss of goods, but for any injury 
by collision, or for any act, matter, loss, damage or 
forfeiture whatever done or incurred. Various at- 
tempts have been made to narrow the objects of the 
statute, but without avail. It was first contended that 
it did not apply to collisions. This pretense was dis- 
allowed by the decisionin Norwich Co. v. Wright, 13 
Wall. 104. Next it was insisted that it did not extend 
to cases of loss by fire. This point was overruled in the 
case of Steamship Co. v. Manufacturing Co., 109 U. S. 
578. Now itis contended that it does not extend to 
personal injuries as well as to injuries to property. If 
this position can be maintained, the value of the act 
as an encouragement to engage in the shipping busi- 
ness will be very essentially impaired. The carriage 
of passengers in connection with merchandise is so 
common on the great highway between the old and 
new continents at the present day that a law of limited 
liability, which should protect ship-owners in regard 
to injuries to goods, and not in regard to injuries to 
passengers, would be of very little service in cases 
which would call for its application. The section of 
the law which follows the main section of the original 
act, namely, section 4o0f the act of 1851 (constituting 
the two sections of 4284 and 4285 of the Revised Stat- 
utes), has been referred to for the purpose of showing 
that the Legislature had in view injuries to property 
only. That section provides that if there are several 
owners of merchandise damaged or lost on the voyage, 
and the value of the ship and freight is not sufficient 
to pay them all, the proceeds shall be divided pro rata 
between them, and gives to either party the right to 
take the proper proceedings in court to procure such 
distribution to be made. 

This section is an appendix to the principal section 
which limits the liability, and is added to it for the 
purpose of enabling the parties interested to carry out 
and secure the objects of the statute in the most equit- 
able manner. Ithas respect to the legal proceedings 
to be had for carrying the act into effect. It prescribes 
the rule, namely, pro rata distribution. Mention is 
only made, it is true, of owners of property lost or in- 
jured, but surely that cannot have the effect of doing 





away with the broad and general terms of the princi- 
pal enactment stated with such precision and absence 
of reserve. It is more reasonable to interpret the 
fourth section as merely instancing the owners of lost 
property forthe purpose of illustrating how the pro- 
ceeds of the ship and freight are to be distributed in 
case of their being insufficient to pay all parties sus- 
taining loss. 

The observations of Chief Justice Durfee, in deliv- 
ering the opinion of the Supreme Court of Rhode 
Island in the case of Rounds v. Sleamship Co., 14 R. I. 
344, seem to us very sensible and to the point. That 
was acase of injury tothe person. The chief justice 
says: ‘‘There would be no doubt on this point were it 
not for the next two sections, which make provision 
for the procedure for giving effect to the limitation. 
These sections, if we look only to the letter, apply only 
to injuries and losses of property. The question is 
therefore whether we shall, by construction, bring the 
three sections into correspondence by confining the 
scope of section 4283 to injuries and losses of prop- 
erty, or by enlarging the scope of the two other sec- 
tions so as to include injuries to the person. We think 
it is more reasonable to suppose that the designation 
of losses and injuries in sections 4284 and 4285 is im- 
perfect, a part being mentioned representatively for 
the whole, and consequently that these sections were 
intended to extend to injuries to the person as well as 
to injuries to property, than it is to suppose that sec- 
tion 4283 was intended to extend only to the latter 
class of injuries, and was inadvertently couched in 
words of broader meaning. The probable purpose was 
to put American ship-owners on an equality with for- 
eign ship-owners in this regard, and in the great mari- 
time countries of England and France the limitation 
of liability extends to personal as well as to property 
injuries and losses.”’ 

We may also refer to the opinion of Judge Benedict, 
in the case of The Epsilon, 6 Ben. 378, as containing a 
very full and able discussion of the question. It was the 
first decision made upon this particular subject. We 
have no hesitation in saying that the limitation of lia- 
bility to the value of the ship and freight is general, 
and that when the proceeds of the latter are insuffi- 
cient to pay the entire Joss, the object of the fourth sec- 
tion of the old law (the 4284 of the Revised Statutes) is 
mainly to prescribe a pro rata distribution among the 
parties who have sustained loss or damage. We think 
that the law of limited liability applies to cases of per- 
sonal injury and death as well as to cases of loss of or 
injury to property. This conclusion is decisive of the 
controversy arising on the libel of the appellants; for 
if the law applies to the case of personal injuries, it 
was then the duty of the libellants to have appeared in 
the cause of limited liability instituted by the owners 
of the vessel, and to have contested there the question 
whether, in the particular case,the owners were or were 
not entitled to the benefit of the law. Had the action 
of the appellants been first commenced, it would have 
been suspended by the institution of the limited lia- 
bility proceedings, and the very object of those pro- 
ceedings was, not only tostop the prosecution of ac- 
tions already commenced, but to prevent other suits 
from being brought. Allegations that the owners 
themselves were in fault cannot affect the jurisdiction 
of the court to entertain a cause of limited liability, 
for that is one of the principal issues to be tried in 
such a cause. The beneficent object of the law, in en- 
abling the ship-owner to bring aJl parties into con- 
course who have claims arising out of the disaster or 
loss, and thus to prevent a multiplicity of actions, and 
to adjust the liability to the value of the ship and 
freight, has been commented on in several cases that 
have come before this court, notably in the cases of 
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Norwich Co. v. Wright, 138 Wall. 104; and Steamship 


Co. v. Manufacturing Co., 109 U. 8. 578. It is unneces- 
sary to enter again upon the discussion here. 

It is contended however that the act of February 
28, 1871, entitled ‘‘An act to provide for the better se- 
curity of life on board of vessels propelled in whole or 
in part by steam, or for other purposes” (16 Stat. 440), 
supersedes or displaces the proceeding for limited lia- 
bility in cases arising under its provisions. We do not 
see the necessity of drawing any such conclusion. The 
act itself contains no provision of the kind. It requires 
certain precautions to be taken by owners of coasting 
steam vessels, and those engaged in navigating them, 
to avoid as far as possible danger to the lives of passen- 
gers. Among other things, by the fifty-first section of 
the act (Rev. Stat., $4401) it is provided that all coast- 
wise seagoing steam vessels ‘‘shall, when under way, 
except on the high seas, be under the control and di- 
rection of pilots licensed by the inspectors of 
steamboats.” By the forty-third section (Rev. Stat., 
§ 4493) it is declared that whenever damage is sus- 
tained by a passenger or his baggage the master and 
owner, or either of them, and the vessel, shall be lia- 
ble to the full amount of damage, if it happens through 
any neglect or failure to comply with the provisions of 
the act, or through known defects, etc. This is only 
declaring in the particular case what what is true in 
all, that if the injary or loss occurs through the fault 
of the owner, he will be personally liable, and cannot 
have the benefit of limited liability. But it does not 
alter the course of proceeding tf the claim of limited 
liability is set up by the owner. If in those proceed- 
ings it should appear that the disaster did happen 
with his privity or knowledge, or perhaps if it 
should appear that the requirements of the steamboat 
inspection law were not complied with by him, he 
would not obtain a decree for limited liability. That 
isall. We say ‘‘ perhaps,” for it has never yet been de- 

_cided, atleast by this court, thut the owner cannot 
claim the benefit of limited liability when a disaster 
happens to a coastwise steamer without his fault, priv- 
ity or knowledge, even though some of the require- 
ments of the steamboat inspection law may not have 
been complied with. 

The act of Congress passed June 26, 1884, entitled 
“An act to remove certain burdens on the American 
merchant marine,’’ etc. (23 Stat. 53), has a section 
(section 18), which seems to have been intended as ex- 
planatory of the intent of Congress in this class of leg- 
islation. It declares that the individual liability of a 
ship-owner shall be limited to the proportion of any or 
all debts and liabilities that his individual share of the 
vessel bears to the whole, and the aggregate liabilities 
of all the owners of a vessel on account of the same 

_ shall not exceed the value of such vessel and freight 
pending. The language is somewhat vague, it is true; 
but it is possible that it was intended to remove all 
doubts of the application of the limited liability law 
to all cases of loss and injury caused without the priv- 
ity or knowledge of the owner. But it is unnecessary 
to decide this point in the present case. The pen- 
dency of the proceedings in the limited liability cause 
was a sufficient answer to the libel of the appellants. 

The question then arises whether the defense made 
by the appellants in the cause of limited liability, in- 
stituted by the owners of the steamship, isa good de- 
fense, as set forth in the pleadings and the agreed 
statement of facts. 

The main allegation relied on by the appellants to 
bring the case within the steamboat inspection law is 
that the second mate was in charge of the vessel at the 
time of the accident, and that he was not a licensed 


pilot. The libellant owners deny this, and claim that 
it is immaterial if true. There is no proof on the sub- 
ject. But suppose it were admitted to be true, how 


could the owners have prevented the second mate 
from being in charge? By virtue of his office, and the 
rules of maritime law, the captain or master has charge 
of the ship and of the selection and employment of 
the crew, and it was his duty, and not that of the 
owners, tosee that a competent and duly-qualified 
officer wus in actual charge of the steamer when not 
on the high seas. Itis not alleged that the captain 
himself and the first mate were not regularly licensed 
pilots. They usually are such on all seagoing steamers, 
and in the absence of any allegation to the contrary, 
it will be presumed that they were so licensed. The 
other allegations, ‘* that there was not proper appara- 
tus on the vessel for launching the boats,’ and “ that 
the ship was not properly constructed in respect to her 
bulkheads and otherwise,” are too vague and indefi- 
nite to form the basis of a judgment. Besides these 
allegations are denied, and no proof was offered on the 
subject. The several allegations that the disaster wag 
owing to the unfitness, gross negligence or carelessness 
of the servants or agents of the steamship company, 
who were engaged in navigating the ship at the time 
of the disaster, which allegations were made for the 
purpose of showing that the case came within the 
Massachusetts statute, were also denied, and not sus- 
tained by any proof. The bearing and effect of that 
law howeverare proper to be more fully considered. 
We have decided in the case of The Harrisburg, 119 
U.S. 199, that no damages can be recovered by a suit 
in admiralty for the death of a human being on the 
high seas, or on waters navigable from the seas, caused 
by negligence, in the absence cf an act of Congress or 
a statute of a State, giving aright of action therefor. 
The maritime law, of this country at least, gives no 
such right. 

We have thus far assumed that such damages may 
be recovered under the statute of Massachusetts in a 
case arising in the place where the stranding of the 
City of Columbus took place, within a few rods of the 
shore of one of the counties of that Commonwealth, 
and have also assumed that the law of limited liabil- 
ity is applicable to that place. Of the latter proposi- 
tion we entertain no doubt. Thelaw of limited lia- 
bility, as we have frequently had occasion to assert, 
was enacted by Congress asa part of the maritime law 
of this country, and therefore it is co-extensive in its 
operation with the whole territorial domain of that 
law. Norwich Co. v. Wright, 13 Wall. 104, 127; The 
Lottawanna, 21 id. 558, 577; The Scotland, 105 U.S. 24, 
29, 31; Steamship Co. v. Manufacturing Co., 109 id. 578, 
593. 

In The Loltawanna we said: ‘‘It cannot be supposed 
that the framers of the Constitution contemplated 
that the law should forever remain unalterable. Con- 
gress undoubtedly has authority under the commer- 
cial power, if no other, to introduce such changes as 
are likely to be needed.’’ Page 577. Again, on page 
575, speaking of the maritime jurisdiction referred to 
in the Constitution, and the system of law to be ad- 
ministered thereby, it is said: ‘‘The Constitution 
must have referred to a system of law co-extensive 
with and operating uniformly in the whole country. 
It certainly could not have been the intention to place 
the rules and limits of maritime law under the disposal 
and regulation of the several States, as that would 
have defeated the uniformity and consistency at 
which the Constitution aimed on all subjects of a com- 
mercial character affecting the intercourse of the 
States with each other or with foreign States.” 

In The Scotland this language was used: ‘‘ But it is 
enough to say that the rule of limited responsibility is 
now our maritime rule. It is the rule by which, 
through the act of Congress, we have announced that 
we propose to administer justice in maritime cases.” 
Page 31. Again, in the same case (page 29), we said: 
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** But whilst the rule adopted by Congress is the same 


as the rule of the general maritime law, its efficacy as 
arule depends upon the statute, and not upon any 
inherent force of the maritime law. 

As explained in The Lottawanna, the maritime law 
is only so far operative as law in any country as it is 
adopted by the laws and usages of that country; and 
this particular rule of the maritime law had never 
been adopted in this country until it was enacted by 
statute. Therefore whilst it is now a part of our mari- 
time law, it is nevertheless statute law.” 

And in Steamship Co. v. Manufacturing Co., it was 
said: “The rule of limited liability prescribed by the 
act of 1851 is nothing more than the old maritime rule, 
administered in courts of admiralty in all countries 
except England, from time immemorial, and if this 
were not so, the subject-matter itself is one that be- 
longs to the department of maritime law.’’ Page 5983. 

These quotations are believed to express the general 
if not unanimous, views of the members of this court 
for nearly twenty years past, and they leave us in no 
doubt that while the general maritime law, with slight 
modifications, is accepted as law in this country, it is 
subject to such amendments as Congress may see fit to 
adopt. One of the modifications of the maritime law 
as received here wasa rejection of the law of limited 
liability. We have rectified that. Congress has re- 
stored that article to our maritime Code. We cannot 
doubt its power to do this. As the Constitution ex- 
tends the judicial power of the United States to “all 
cases of admiralty and maritime jurisdiction,” and as 
this jurisdiction is held to be exclusive, the power of 
legislation on the same subject must necessarily be in 
the national Legislature, and not in the State Legisla- 
tures. It is true we have held that the boundaries and 
limits of the admiralty and maritime jurisdiction are 
matters of judicial cognizance, and cannot be affected 
or controlled by legislation, whether State or national. 
Chief Justice Taney, in The St. Lawrence, 1 Black, 522, 
526, 527; The Lottawanna, 21 Wall. 558, 575, 576. 

But within these boundaries and limits the law itself 
is that which has always been received as maritime 
law in this country, with such amendments and modi- 
fications as Congress may from time to time have 
adopted. 

It being clearthen that the law of limited liability 
of ship-owners is a part of our maritime Code, the ex- 
tent of its territorial operation (as before intimated) 
cannot be doubtful. It is necessarily co-extensive 
with that of the general admiralty and maritime jur- 
isdiction, and that by the settled law of this country 
extends wherever public navigation extends—on the 
sea and the great inland lakes, and the navigable 
waters connecting therewith. Waring v. Clarke, 5 
How. 441; The Genesee Chief v. Fitzhugh, 12 id. 448; 
Jackson v. The Magnolia, 20 id. 296; Transportation 
Co. v. Fitzhugh, 1 Black, 574. 

The present case therefore is clearly within the ad- 
miralty and maritime jurisdiction. The stranding of 
the City of Columbus took place on Devil’s Bridge, on 
the north side of and near Gay Head, at the west end 
of Martha’s Vineyard, just where Vineyard Sound 
opens into the main sea. Though within a few rods 
of the island (which is a county of Massachusetts}, and 
within the jaws of the headland, it was on the navigable 
waters of the United States, and no State legislation 
_ can prevent the full operation of the maritime law on 
those waters. It is unnecessary to consider the force 
and effect of the statute of Massachusetts over the 
place in question. Whatever force it may have in cre- 
ating liabilities for acts done there, it cannot neutral- 
ize or affect the admiralty or maritime jurisdiction or 
the operation of the maritime law in maritime cases. 
Those are matters of national interest. If the terri- 
tory of the State technically extends a marine league 


beyond the seashore, that circumstance cannot cir- 
cumscribe or abridge the law of the sea. Not only is 
that law the common right of the people of the United 
States, but the national Legislature has regulated the 
subject, in greater or less degree, by the passage of the 
navigation laws, the steamboat inspection laws, the 
Limited Liability Act, and other laws. We have no 
hesitation therefore in saying that the Limited Lia- 
bility Act applies to the present case, notwithstanding 
the disaster happened within the technical limits of a 
county of Massachusetts, and notwithstanding the lia- 
bility itself may have arisen from a State law. It 
might be a much more serious question whether a 
State law can have force to create a liability in a mari- 
time case at all, within the dominion of the admiralty 
and maritime jurisdiction, where neither the general 
maritime law nor an act of Congress has created such 
a liability. On this subject we prefer not to express 
an opinion. 

The question relating to the insurance money re- 
ceived for the loss of the ship and freight has already 
been settled by our decision in the case of The Cily of 
Norwich, 118 U. S. 468, and requires no further discus- 
sion here. This caseis governed by that, so faras the 
claim to the insurance money is concerned. 

The decrees in both cases are affirmed. 


—_— —_»_____—_. 


CONSTITUTIONAL LAW—INTOXICATING 
LIQUORS. 


MICHIGAN SUPREME COURT, APRIL 19, 1889. 


PEOPLE v. LYNG. 


The Public Acts of Michigan, 1887, No. 313, imposes taxes on 
persons manufacturing or selling at wholesalefor retail 
spirituous liquors in the State. It provides that no per- 
s0n paying a manufacturer’s tax shall pay a wholesale 
dealer’s tax. A punishment is also provided for carrying 
on the business without paying the tax. and the criminal 
provision is extended to clerks, agents, etc. A wholesale 
dealer is defined to be one who sells in quantities of more 
than three gallons, or more than a dozen quart bottles. 
Held, that the act makes no discrimination between the 
citizens of the State and those of other States, or between 
local and foreign products, and an agent of a foreign 
manufacturer is criminally liable for selling within the 
State imported liquors, in the original packages, in quanti- 
ties of more than three gallons, without paying the whole- 
sale dealer’s tax. 

The act is not, as affecting a foreign manufacturer selling at 
wholesale within the State, repugnant to the Constitution 
of the United States, article 1, section 8, granting to Con- 
gress the power to regulate inter-State commerce. 


Lieu to Circuit Court, Iron county; C. B. Grant, 
Ap 


Phillips & Thompson, for defendant. 
C. T. Crandall, prosecuting attorney, for the people. 


Lona, J. Respondent was prosecuted and convicted 
under an information which alleges substantially that 
on July 19, 1888, at the village of Iron River, in the 
county of Iron, in this State, the respondent, whose 
business consisted in part of selling, at wholesale, 
brewed and malt liquors (not proprietary patent medi- 
cine), as agent for Franz Hagemeister and Henry Ha- 
gemeister, co-partners, doing business in the city of 
Green Bay, Wis., under the firm name of Hagemeister 
& Son, without he or they having paid in full or in 
part the tax required by law to be paid upon the busi- 
ness, neither he nor they being druggists, selling 
liquors for chemical, medicinal or sacramental pur- 
poses only, and in strict compliance with law. Re- 
spondent brings the case to this court by writ of error, 
on exceptions before sentence. The conceded facts 
are that Franz and Henry Hagemeister are citizens of 
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the United States of America, and reside at the city 
of Green Bay, in the State of Wisconsin, and are en- 
gaged inthe manufacture of lager beer, under the 
name of Hagemeister & Son, at Green Bay aforesaid, 
where they have a brewery for the manufacture 
thereof. That such lager beer is brewed liquor, within 
the meaning of act No. 313 of the Laws of Michigan for 
1887. That said Hagemeister & Son own a warehouse 
in the village of Iron River, in the township of Iron, 
in the county of Iron, and State of Michigan, where 
they store quantities of their lager beer so made by 
them at Green Bay aforesaid, and from there shipped 
to their said warehouse in said village of Iron River, 
to be there stored and disposed of. That the defend- 
ant, Henry Lyng, is employed by said Hagemeister & 
Son as their agent, on a regular salary, to look after 
their said warehouse, to take orders for and deliver 
said beer so manufactured and stored in quantities ex- 
ceeding three gallons, and to collect and remit the pro- 
ceeds of the sales thereof to Hagemeister & Son, and 
was so employed on the 19th day of July, 1888. That 
on July 19, 1888, at the village of Iron River, in the 
county of Iron, and State of Michigan, said defendant, 
in the course of said employment by Hagemeister & 
Son, did deliver from said warehouse to Martin Lally 
and to divers other persons, all of whom paid him 
therefor, certain of said Jager beer so made and ship- 
ped by Hagemeister & Son from Green Bay aforesaid, 
in quantities exceeding three gallons. All of said lager 
beer was so delivered in the original packages in which 
it had been shipped. The defendant sold no other li- 
quors. That neither the said defendant nor the said 
Hagemeister & Son, or either of them, have paid any 
tax in the village of Iron River aforesaid on the busi- 
ness of selling or keeping for sale malt liquors at 
wholesale, or at wholesale and retail, nor given any 
bond such as is mentioned in act No. 313 of the Public 
Acts of Michigan for 1887. 
the counsel for the respondent asked the court to in- 
stract the jury to find a verdict of not guilty. This 
the trial court refused, but directed them to return a 
verdict of guilty. Act No. 318, under which this ac- 
tion is brought, is entitled ‘‘An act to provide for the 
taxation and regulation of the business of manufac- 
turing, selling, keeping for sale, furnishing, giving or 
delivering spirituous and intoxicating liquors and 
malt, brewed or fermented iiquors, and vinous liquors, 
in this State.”’ Section 1 of the act provides that per- 
sons engaged in the different branches of the business 
shall pay annually a certain specified tax. A retailer 
of spirituous and intoxicating liquors or mixed liquors 
is to pay thesum of $500. A person engaged in the 
business of selling or offering for, sale spirituous and 
intoxicating liquors at wholesale and retail is to pay 
the sum of $800. A wholesaler of brewed or malt li- 
quors only isto pay the sum of $300, and upon the 
business of manufacturing brewed or malt liquors for 
sale, the sum of $65. ‘‘ No person paying a tax on spir- 
ituous or intoxicating liquors under this act shall be 
liable to pay any tax on the sale of malt, brewed or 
fermented liquors. No person paying a manufactur- 
er’s tax on brewed or malt liquors under this act shall 
be liable to pay a wholesale dealer’s tax on the same.” 
This section also provides that a person shall pay this 
tax in as many different places as he carries on busi- 
ness. Section 3 provides that wholesale dealers shall 
be held and deemed to mean and include all persons 
who sell, or offer for sale, such liquors and beverages 
in quantities of more than three gallons or more than 
one dozen quart bottles, at any one time, to any per- 
son or persons. Section 7 of the act provides for the 
punishment of any person engaged in any business re- 
quiring the payment of atax under section 1 without 
paying such tax, and gives the Circuit Court jurisdic- 
tion in such cases. Section 24 of the act extends the 


Upon this state of facts. 





criminal provisions of this statute to clerks, agents, 
ete. 

It is the contention of defendant’s counsel that if 
the defendant is criminally liable at all, it can only be 
because his principals, Hagemeister & Son, are liable 
to the payment of a wholesale dealer’s tax, by section 
1 of the act; that Hagemeister & Son are not liable for 
the payment of this tax, because they are not whole- 
sale dealers, but are importers; that articles imported 
retain their distiuctive character at least as loug as 
they remain in the original, unbroken packages in 
which they are introduced, and in the hands of the 
importer; that while the distinction between an im- 
porter and a wholesale dealer is not in terms drawn in 
this statute, it may be presumed that it was enacted 
in the light of article 1, section 8, of the Constitution 
of the United States, granting to Congress the power 
to regulate commerce with foreign nations, and among 
the several States, etc.; that intoxicating liquors are 
universally recugnized as articles of commerce; and a 
State law, imposing a tax which, in effect, discrimin- 
ates between the products or manufactures of a State 
where it is enacted and those not of that State, is a 
regulation of commerce between the States, and as 
such is void, because repugnant to the Constitution of 
the United States; that if this statute is to be con- 
strued as imposing a wholesale dealer’s tax upon one 
who is an importer, it is adiscrimination between beer 
manufactured in this State and that not so manufac- 
tured, for the importer or manufacturer of beer out- 
side this State must pay the annual tax of $300 in 
every township, city and village in this State where he 
desires to sell, while a manufacturer of beer within 
this State only pays one tax of $65 per annum, and 
may sell his product anywhere in the State at whole- 
sale. No such discrimination exists between citizens 
of this and another State under this statute, as 
claimed by counsel for defendant, or between the pro- 
ducts of this and other States. The statute treats all 
persons without discrimination, whether residents or 
non-residents, and isin perfect accord with the pro- 
visions of the Constitution of the United States. Itis 
not a question of the right of the defendant to manu- 
facture in this State. It is a question of the right of 
the State to impose upon him a tax for selling at whole- 
sale. If the beer was manufactured in this State, and 
paid a manufacturer’s tax, then sales at wholesale 
could be made without the payment of any further 
tax; but if a citizen of Michigan, or any other State, 
sees fit to manufacture his product outside of the 
State, and brings the same into the State as a manu- 
factured product, and sells or keeps for sale at whole-. 
sale, within the meaning of this statute, the tax is de- 
mandable, and, if the business is carried on in 
violation of the law, the penalty is to be imposed 
which the statute prescribed. Itcan make no differ- 
ence that itis sold in the original packages. When 
one sells beer, or keeps it for sale, in quantities be- 
yond three gallons or one dozen quart bottles, to any 
person, at any time, he is a wholesale dealer within 
the meaning of the statute, wherever such beer is 
manufactured, within or without the State, whether 
sold in original packages or broken packages. If manu- 
factured within the State, whether by a resident or 
non-resident, a corporation or an individual, it pays a 
manufacturer’s tax, and sales can be made at whole- 
sale without payment of further tax. If the product 
does not pay a manufacturer’s tax, whether manufac- 
tured by a resident or non-resident of the State, and 
sales are made at wholesale, or it is kept for sale at 
wholesale, within the meaning of the statute, then a 
wholesaler’s tax must be paid. 

This case, in principle, does not fall within the cases 
cited by counsel for defendant. It has been the policy 
of this State, since the repeal of the prohibitory stat- 
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utes in 1875, to tax the traffic in intoxicating liquors, 
and it is held that this system of taxation is not a li- 
cense. Mr. Justice Cooley, in Youngblood v. Seaton, 
32 Mich. 419, said: ‘‘ Does then a tax upon the traffic 
in liquors come within the condemnation of this pro- 
vision of the Constitution, as being equivalent to a li- 
cense of the traffic? Is it the same in legal effect, or is 
it the same according to the popular understanding of 
theterm ‘license?’ * * * The popular understand- 
ing of the word ‘license’ undoubtedly is a permission 
to do something which without the license would not 
be allowable. * * * Within this definition, a mere 
tax upon the traffic cannot be a license of the traflic, 
unless the tax confers some right to carry on the traffic 
which otherwise would not have existed. We do not 
understand that such is the case here. The very act 
which imposed this tax repealed the previous law, 
which forbade the traffic, and declared it illegal. The 
trade then became lawful, whether taxed or not. 
* * * There is consequently nothing in the case 
that appears to be in the nature of a license.’’ The 
Legislature have from time to time increased this tax, 
and have thrown around this traffic greater safeguards 
and restrictions, prohibiting sales to certain specified 
classes of persons, as minors, intoxicated persons, etc., 
and also prohibiting sales on certain days of the week 
and at certain hours of the day. These various acts of 
the Legislature have been upheld by the courts as 
within the police power of the State, which the Legis- 
lature might lawfully exercise within its discretion, so 
far as it kept within constitutional bounds. The li- 
quor traffic has become to be regarded by the courts 
and Legislatures as a business which must be kept un- 
der the most strict police regulation of the State. 
States have aright to prohibit the sale and consump- 
tion of an article of commerce which they believe to be 
pernicious in its effects, and the cause of disease, pau- 
perism and crime. 

In this State however since the act of 1875, the sale 
of such intoxicating and malt liquors has been re- 
garded as lawful, but subject to such restrictions as 
the Legislature night from time to time impose. That 
the Legislature has the power,to make such regula- 
tions is not now a question of doubt, and the Legisla- 
ture is the sole judge of the propriety of such enact- 
ments. Mr. Justice Harlan,in Mugler v. State, 123 U. 
S. 623, speaking of License Cases, 5 How. 504, says that 
“the question (in those cases) was whether certain 
statutes of Massachusetts, Rhode Island and New 

Hampshire, relating to the sale of spirituous liquors, 
"were repugnant to the Constitution of the United 
States. In determining that questionit became neces- 
sary to inquire whether there was any conflict be- 
tween the exercise by Congress of its power to regu- 
late commerce with foreign countries, or among the 
several States, and the exercise by a State of what are 
called ‘ police powers.’ Although the members of the 
court did not fully agree as to the grounds upon which 
the decision should be placed, they were unanimous in 
holding that the statutes then under examination 
were not inconsistent with the Constitution of the 
United States or with any act of Congress. Chief Jus- 
tice Taney said: ‘If any State deems the retail and in- 
ternal traffic in ardent spirits injurious to its citizens, 
and calculated to produce idleness, vice or debauchery, 
I see nothing in the Constitution of the United States 
to prevent it from regulating and restraining the 
traffic, or from prohibiting it altogether, if it thinks 
proper.’ Mr. Justice McLean, among other things, 
said: ‘A State regulates its domestic commerce con- 
tracts, the transmission of estates, real and personal, 
and acts upon internal matters which relate to its 
moral and political welfare. Over these subjects the 
Federal government has no power. * * * The ac- 
knowledged police power of a State extends often to 





the destruction of property.” * * * Mr. Justice 
Woodbury observed: ‘How can they (the States) be 
sovereign within their respective spheres, without 
power to regulate all their internal commerce, as well 
as police, and direct how, when and where it shall be 
conducted, in articles intimately connected either 
with public morals, public safety or public prosperity ? 
Mr. Justice Grier, in still more emphatic language, 
said: ‘The true question presented by these cases, and 
one which I am not disposed to evade, is whether the 
States have a right to prohibit the sale and consump- 
tion of an article of commerce which they believe to 
be pernicious in its effects, and the cause of disease, 
pauperism and crime. * * * Without attempting 
to define what are the peculiar subjects or limits of 
this power, it may safely be affirmed that every law for 
the restraint or punishment of crime, for the preserva- 
tion of the public peace, health and morals must come 
within this category. * * * It is not necessary 
for the sake of justifying the State legislation now un- 
der consideration to array the appalling statistics of 
misery, pauperism and crime which have their origin 
in the use or abuse of ardent spirits. The police power, 
which is exclusive in the States, is alone competent to 
the correction of these great evils, and all measures of 
restraint or prohibition necessary to effect the purpose 
are within the scope of that authority.’ ”’ 

These statutes under consideration in the above 
cases were enacted for the purpose of mitigating, and 
to some extent suppressing, the evils of intemperance. 
The statute of Massachusetts prohibited the traffic in 
intoxicating liquors by all persons except those hold- 
ing a license from the county commissioner, and li- 
censed vendors were forbidden to sell in quantities 
less than twenty-eight gallons in any single sale. Un- 
der its provision no person was entitled, as matter of 
right, to receive a license, but the question whether 
any license should be granted in the county was left 
entirely to the discretion of the commissioners. A 
person who did not hold a license engaged in the busi- 
ness of selling foreign liquors, imported into the Uni- 
ted States under the statutes thereof. He was in- 
dicted and convicted in the State courts of a violation 
of the statute of the State. The other cases were un- 
der similar statutes of the States of New Hampshire 
and Rhode Island, and involve similar states of fact. 
The causes being removed to the Supreme Court, the 
judgments were affirmed. The claim made in those 
cases was that, the liquors being transported into the 
State under the authority of the Federal Constitution 
and statutes, it was not competent for the State to pro- 
hibit their sale, or regulate the manner in which it 
should be conducted; but the court held that the stat- 
utes were not in conflict with the commercial provis- 
ions of the Federal Constitution. As was said by 
Reed, C. J., in Collins v. Hills, in a late case in Iowa 
(41 N. W. Rep. 571): ‘‘ When the power of the State 
to legislate with reference to the subject-matter is 
conceded, it follows necessarily, we think, that all 
property within the State is subject to the regulations 
it has enacted.” 

When property purchased in another State is trans- 
ported to this, and then delivered to the purchaser, to 
be used or consumed within the State, the transac- 
tion, in so far as it is governed by the provisions for 
the regulation of commerce among the States, is at an 
end; or, in the language of Mr. Justice Woodbury, in 
the License Cases above cited: ‘‘ These license laws do 
not profess to be, nor do they operate as, regulations 
of foreign commerce, nor the domestic commerce be- 
tween the States. It does not operate on either, or 
the imports of either, till they have entered the State, 
and become component parts of its property. Then it 
has, by the Constitution, the exclusive power to regu- 
late its own internal commerce and business in such 
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articles, and bind all residents—citizens or not—by its 
regulations, if they ask its protection and privileges; 
and Congress, instead of being opposed and thwarted 
by regulations as to this, can no more interfere in it 
than the States can interfere in regulation of foreign 
commerce. If the proposition was maintainable, that, 
without any legislation by Congress as to the trade be- 
tween the States, any thing imported from another 
State, foreign or domestic, could be sold of right in 
the package in which it was imported, not subject to 
any license or internal regulation of a State, then it is 
obvious that the whole license system may be evaded 
and nullified, either from abroad or from a neighbor- 
ing State, and the more especially can it be done from 
the latter, as imports may be made in bottles of any 
size, down to half a pint of spirits or wines; and, if its 
sale cannot be interfered with and regulated, the re- 
tail business can be carried on in any small quantity, 
and by the most irresponsible and unsuitable persons, 
with perfect impunity.” 

Certainly, if the State may grant or refuse licenses 
forthe sale of this article when imported into the 
State at its pleasure, then may a State regulate the 
same by taxation. When stored in this State it is con- 
ceded to be for the purpose of sale at wholesale. It 
then becomes a component part of the property of the 
State, and in so far as it may have been governed by 
the provisions of the Federal Constitution for the 
regulation of commerce between the States such rights 
are at an end, and it must be treated as property 
within the State for all purposes of taxation, and it at 
once becomes subject to the laws. which the State has 
enacted governing its use or disposition, whether sales 
are made or to be made in the original packages or 
not. Ifthe principle for which counsel for the de- 
fendant contends could be maintained, it would follow 
that manufacturers outside the State could bring this 
article within the State, and escape all taxation, either 
as a manufacturer or wholesale dealer, so long as the 
article was sold in the original packages. It is claimed 
that Hagemeister & Son are not chargeable with the 
manufacturer’s tax, because not manufacturing within 
the State, and that the defendant cannot be convicted, 
for the reason that Hagemeister & Son are not liable 
to the payment of a wholesale dealer’s tax under this 
act, for they are importers and not wholesale dealers. 
It doves not matter where these articles are manufac. 
tured, or by whom. The person who sells, or offers 
them for sale, in quantities of more than three gallons, 
or more than one dozen quart bottles, at any one time, 
to any person or persons, is held to be a wholesale 
dealer, and liable for such wholesale dealer’s tax, un- 
less a manufacturer’s tax has been paid. The defend- 
ant is not a manufacturer. The statute places all men 
not manufacturing, but selling, liquors in this State, 
in certain quantities, on the same basis, and makes 
them wholesale dealers. 

Counsel for defendant cites Bowman v. Railway Co., 
125 U. S. 465. In that case the sole question involved 
was as to the validity of certain provisions of the stat- 
ute which forbade common carriers from transporting 
to any point within the State of Iowa intoxicating li- 
quors, unless they had been furnished with written 
evidence of the right of the consignor to sell the same 
within the State. The right to tax this commodity, 
when once within the State, was not in controversy in 
that case. 

Walling v. Michigan, 116 U. S. 446, was a case which 
arose under the Michigan statute of 1875, which re- 
quired persons selling liquors, or taking orders there- 
for, iu this State, for liquors to be shipped from with- 
out the State, to pay a tax of $100, while no such tax 
was required of persons selling liquors or taking or- 
ders for the sale of the same which were the product 
of this State. This was held to bea discrimination be- 


tween the product of this and the other States, the 
court saying: ‘‘So long as Congress does not pass any * 
law to regulate commerce among the several States, it 
thereby indicates its will that such commerce shall be 
free and untrammelled, and that any regulation of the 
subject by the States, except in matters of local con- 
cern only, is repugnant to such freedom.”’ But no 
such question is involved here. The property in ques- 
tion is within the jurisdiction of the State, is offered 
for sale, and has paid no tax. The State claims the 
right to regulate it by taxation, and this it may law- 
fully do under the police power. It is a tax local in 
its nature, and imposed for the purpose of restraint of 
the sale of a dangerous commodity. Under the conceded 
facts in the case the conviction was warranted, and 
the verdict must stand. The court below will proceed 
to judgment upon the verdict. 

SHERWOOD, C. J., and CAMPBELL, J., concurred. 

CHAMPLIN and Morsg, JJ., concurred in the result. 


pe Het 2 a Na eR 


NEW YORK COURT OF APPEALS ABSTRACT. 

ARBITRATION AND AWARD—JURISDICTION.—(1) In 
an action on anaward parol evidence is admissible to 
show that the arbitrators acted in excess of their jur- 
isdiction. Briggs v. Smith, 20 Barb. 409; Butler v. 
Mayor, etc., 7 Hill, 329; People v. Schuyler, 69 N. Y. 
247; Morse Arb. 213, 214. The purpose of such evi- 
dence is not to vary the terms of the award, but to 
show that the arbitrators did award on matters 
not submitted tothem. Thelaw is well settled that 
the power of arbitrators is confined strictly to the 
matters submitted to them, and if they exceed that 
limit their award will, in general, be void. They can- 
not decide upon their own jurisdiction, nor take upon 
themselves authority by deciding that they have it, 


but must, in fact, have it under the agree- 
ment of the parties whose differences are sub- 
mitted to them, before their award can have 


any validity, and the fact of jurisdiction, when their 
decision is challenged, is always open to inquiry. 
Jackson v. Ambler, 14 Johns. 96; Halstead v. Seaman, 
82 N. Y. 27; Briggs v. Smith, swpra. (2) Where the 
question submitted to arbitrators is as to ‘‘ what the 
damages should be”? for the failure of the defendant to 
give to the plaintiff possession of a store leased by the 
latter, the arbitrators are not authorized to make any 
allowance for loss which the plaintiff may have suf- 
fered from being thrown out of business. The rule in 
all cases where damages are claimed solely from the 
failure of the lessor to give the lessee possession of the 
leased property is well settled, and limits the plain- 
tiff’s recovery to an amount represented by the excess 
of the actual rental value over the rent reserved in the 
lease. Trullv. Granger, 8 N. Y. 115; Pumpelly v. 
Phelps, 40 id. 60. In the use of the term ‘‘damages”’ 
therefore in the submission, as applied to the contract 
in question, we think the parties must be deemed to 
have intended the rule or measure of recovery which 
the law applies in analogous cases. (8) The making of 
such allowance, the award being of one sum, vitiates 
the entire award. If the part of an award which is 
void cannot be separated from that which is within the 
jurisdiction of the arbitrators, the whole is void. 
Brown v. Hankerson, 3 Cow. 70; Morse Arb. 178-181. 
The term ‘‘ damages” is one of very broad meaning, 
but applied to contracts, it is limited to such as may 
be supposed to have entered into the contemplation of 
the parties, and flow naturally from the violation of 
the agreement, and are certain of their nature, having 
respect to the cause from which they proceed, and 
speculative profits and accidental and consequential 
losses are not recoverable. Cassidy v. Le Fevre, 45 
N. Y. 562; Hamilton v. McPherson, 28 id. 72. Second 
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Division, May 3, 1889. Dodds v. Hakes. Opinion by 
Brown, J. All concur, except Parker, J., not sitting, 
and Bradley, J., not voting. 


BANKRUPTCY — DISCHARGE. -— Defendants, against 
whom baukruptcy proceedings were pending, were ar- 
rested in an action brought by plaintiffs, and after: 
ward the parties stipulated ‘‘that the order of arrest 
granted inthis action be vacated and set aside, and 
the undertaking therein vacated, and the sureties dis- 
charged, and plaintiffs stipulate that no additional or 
further arrests will be made in this action, or any ac- 
tion to collect the debt, except in bankruptcy, on their 
part in respect to or upon the claim or debt for the re- 
covery of which this action is brought, and that either 
party may enter an order ex parte to this effect.’’ 
Held, that this was not a waiver of plaintiff’s right to 
prove that the debt sued for was not within those 
from which defendants were relieved by their dis- 
charge in bankruptcy. Second Division, May 3, 1889. 
Schroeder v. Fry. Opinion by Bradley, J. Follett, 
C. J., and Vann, J., dissenting. 


CANALS—PRIVATE AND PUBLIC RIGHTS.—(1) Where 
the Legislature makes an appropriation for rebuilding 
a canal dam, directing that the amount shall be ex- 
pended by the commissioner in charge, it impliedly 
sanctions the construction of anew dam of the same 
height as the old one, though the canal officers had 
raised the latter to a height not strictly authorized by 
Statute. (2) A person whose land is overflowed by the 
use of the new dam must seek compensation from the 
State in the usual way. (3) Where the appointment 
by an assistant superintendent of public works of an 
agent, with discretionary power to raise and lower the 
flush-gates of the new dam, is promptly reported to 
the superintendent, who allows it to remain in force 
for two years, aratification of the assistant’s act will 
be presumed. (4) Ihe rights of the State, by its own 
enactment in appropriating the waters of Owasco lake, 
being made subject to those of the owners of the dam, 
including the Auburn Water Works Company (Laws 
N. Y. 1857, chap. 524, p. 107), and the company there- 
fore not being dependent upon the canal for its sup- 
ply of water, its officersare not ineligible, under 1 Re- 
vised Statutes (8th ed.), page 777, section 185, provid- 
ing that no ‘‘person owning any hydraulic works 
depending on the canals for their supply, or who shall 
be employed in or connected with any such works, 
shall be employed as superintendeut, lock-keeper, col- 
lector of tolls, weighmaster or other agent upon the 
canals.” Second Division, May 3, 1889. Shaver v. El- 
dred. Opinion by Vann, J. Bradley and Haight, JJ., 
not sitting. 


EvipENCE—DOCUMENTS—RES GESTH.—(1) A memo- 
randum entry of the dates, amounts and times at 
which checks were to be payable, made by the payee 
at the time of indorsing them, is not admissible in his 
behalf, in an action against him as indorser, when it 
does not appear that he has forgotten the circumstance 
independently of the memorandum; it being no part 
of the ves geste. The rule in this State prior to the de- 
cision in Merrill vy. Railroad Co., 16 Wend. 586, was 
that a witness might refer to his memorandum to re- 
fresh his memory, and then was permitted to testify 
to the facts, provided he could doso independently of 
it upon his recollection. That was the extent of the 
rule inthis respect. Feeter v. Heath, 11 Wend. 479: 
Lawrence v. Barker, 5 id. 301. In the Merrill case the 
court reviewed the cases, and cited text-books upon 
the subject, and announced the conclusion that origi- 
nal entries read by a witness, and which he should tes- 
tify were correctly made, might be read in evidence, 
though he remembered nothing of the facts repre- 
sented by them, but that to render such entries ad- 
missible it should appear that ‘‘every source of pri- 


mary evidence had been exhausted.” Since then, so 
far as we have observed, it has uniformly been held 
admissible for the witness torefer to the original en- 
tries in respect to the facts which he is called upon to 
testify, and if he verifies their correctness, and is un- 
able to recollect such facts independently of such en- 
tries, they may be read in evidence. Bank v. Culver, 
2 Hill, 531; Cole v. Jessup, 10 N. Y. 96; Halsey v. Sin- 
sebaugh, 15 id. 485; Russell v. Railroad Co., 17{id. 134; 
Guy v. Mead, 22 id. 462; Squires v. Abbott, 61 id. 530- 
5385; Howard v. McDonough, 77 id. 592; Peck v. Val- 
entine, 94 id. 569; Mayor, etc., v. Railroad Co., 102 id. 
572-580; Brown v. Jones, 46 Barb. 400; Meacham v. 
Pell, 51 id. 65; Kennedy v. Railroad Co., 67 id. 170-182. 
The cases above cited, determined subsequently to 
Guy v. Mead, state and adhere to the doctrine that 
original entries made by a witness are admissible as 
auxiliary to his evidence only when he is unable to 
distinctly recollect the fact without the aid of it. This 
proposition seems well settled in this State by a cur- 
rent of authority for the last fifty years, which now 
requires adherence to it, unless it may be seen that it 
works unjustly upon the rights of the parties. The 
rule which renders such entries admissible rests upon 
the principle of necessity for the reception of second- 
ary evidence, and is not applicable where the witness 
has a distinct recollection of the essential facts to 
which they relate. The primary common-law proof is 
there furnished, and the necessity for evidence of the 
lesser degree does not arise. And this right, so quali- 
tied, to introduce such secondary evidence, is the bet- 
ter rule, in view of the opportunity, which otherwise 
might exist, to superadd a written memorandum to 
the evidence of a witness, which it cannot be said 
might not sometimes be improperly made available to 
strengthen his testimony with a court or jury, and 
such may be within reasonable apprehension until the 
moral infirmity of human nature becomes exception- 
ally less than it yet has. ‘This reason for the rule so 
limited has also been in the minds of the courts in de- 
ciding the cases declaring it. Meacham v. Pell, 51 
Barb. 65-68; Driggs v. Smith, 4 J. & S. 2838; Russell v. 
Railroad Co., 17 N. Y. 1384. In holding, as we do, that 
entries made by a witness are not admissible, unless it 
appear that he does not recollect the occurrence to 
which they relate independently of them, we but reaf- 
firm what may be deemed the rule already quite well 
established in that respect. In the present case it not 
only did not so appear, but the evidence of the defend- 
ant fairly indicated that his recollection was distinct 
of the facts in issue to which his memoranda referred. 
The ruling which permitted the entries to be read in 
evidence therefore was error, unless they may, as con- 
tended by the defendant’s counsel, be treated as ad- 
missible as part of theres geste. It is difficult to see that 
it does, and we think it does not,come within that 
doctrine. The entries were made by the defendant, 
and were descriptive of the paper indorsed by him. 
The acts which he then was called upon to do, and did 
do, were to indorse the checks. The fact of the in- 
dorsement by him of his name upon them is not 
questioned. The act of making the entries was not 
illustrative of that of the indorsement, nor did it tend 
to characterize it, and it does not come within the rule 
requisite to permit it to be treated as part of the trans- 
action. 1 Whart. Ev., § 259; Nutting v. Page, 4 Gray, 584; 
Moore v. Meacham, 10 N. Y. 207; Tilson v. Terwilliger, 
56 id. 277. The case of Bigelow v. Hall, 91 id. 145, is 
distinguishable. (2) The defense to such an action being 
that of an unauthorized alteration of the checks in re- 
spect of thedate of payment, after the indorsement, 
upon which issue the evidence is closely balanced, the 
admission of such memorandum in evidence is preju- 
dicialerror. The evidence of the person who repre- 
sented the drawee of the checks, and drew them as 
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her attorney, was contradictory of that given by the 
defendant Madden in every respect essential to the is- 
sue presented at the trial. It cannot be seen that the 
reading to the jury of the memoranda may not have 
had some influence upon their action on the main 
question of fact which they were required to deter- 
mine. The alleged alteration was a material one, and 
the finding that it was made after the defendant’s in- 
dorsement, and without his consent, presumptively 
required the conclusion that the checks so altered 
were rendered invalid as against the indorser, and that 
such defendant was entitled to a verdict. Crawford 
v. Bank, 100 N. Y. 50. The presumption in such case 
is that is was so made as to vitiate it, and the burden 
is with the party seeking to make an altered instru- 
ment the basis of recovery to relieve it from the effect 
of the unauthorized alteration, which may be done by 
showing that it was made bya strangertoit. Waring 
v. Smyth, 2 Barb. Ch. 119; Herrick v. Malin, 22 Wend. 
388; Smith v. McGowan, 3 Barb. 404. Nothing ap- 
pears in this case to indicate that any relief in that 
manner can be had from the effect of the alteration, 
if the jury find it was made after the indorsement, 
and without the knowledge or consent of the indorser. 
Second Division, May 3, 1889. National Ulster County 
Bank v. Madden. Opinion by Bradiey, J. All con- 
cur, except Parker, J., not sitting. 


FRAUD AND UNDUE INFLUENCE—EVIDENCE—FIND- 
Ines.—(1) Defendants’ father was seventy-six years of 
age, of infirm health and failing memory, and had _ be- 
come incapable of taking an active part iu his busi- 
ness, and was quite susceptible, easily overcome and 
subject to the influence of those surrounding him. 
His son, who was a partner in business with him, 
died, leaving his interest in the business to defendants, 
who were both middle-aged men, and who had been 
unsuccessful in business, and they succeeded in ob- 
taining all the father’s property, which was consider- 
able, without consideration, except a promise to pay 
him a small sum weekly out of the business. Held, 
that a finding that the property was obtained by fraud 
and undue influence was sustained by the evidence. 
(2) A formal fiuding that a deed to part of the prop- 
erty was fraudulently procured in ignorance of its ef- 
fect, by the father, will not be held inconsistent witha 
subsequent additional finding that defendants did not 
persuade or influence their father to sign the deed, 
‘‘or make any representations in respect thereto,”’ 
where the court refused to make other findings to the 
effect that the father was not, by reason of bodily in- 
firmities, incapacitated from managing his business, or 
that defendants were not entrusted by him with its 
management, or that he was not dependent entirely 
on defendants, or that he was cognizant of the real ef- 
fect of his deed to them, as if the additional finding 
was given full effect, the deed would still be the result 
of undue influence and fraud. Cowee vy. Cornell, 75 
N. Y. 99; Will of Smith, 95 id. 156. April 23, 1889. 
Greene v. Roworth. Opinion by Ruger, C. J. 


INJUNCTION—SUSPENSION PENDING APPEAL.— By 
section 267 of the New York Code of Civil Procedure 
the Superior Court of New York city is given powers 
in actions within its jurisdiction co-extensive with 
those of the Supreme Court in like cases. By section 
217 the Supreme Court is given the powers and juris- 
diction, in law and equity, formerly possessed by the 
Supreme Court of the colony of New York and the 
Court of Chancery in England prior to 1776, subject to 
statutory aud constitutional limitations. Held, that 
the Special Term of the Superior Court has power, 
pending an appeal from its judgment enjoining de- 
fendant from doing certain acts, to suspend the opera- 
tion of the judgment during the appeal, upon defend- 
ant’s giving security for the damages which may result. 
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The English Court of Chancery has frequently exer- 
cised the power of suspending the execution of its de- 
cree, especially in cases of injunctions pending an ap- 
peal. It is a power inherent in the jurisdiction, and 
its exercise, although discretionary, may in many cases 
be important in a wise administration of justice, as 
where there may be doubt as to the correctness of the 
decision, and great mischief might result to the appel- 
lant from. the execution of the decree pending the ap- 
peal, in case the decision should be reversed. Walford 
vy. Walford, 19 Law T. (N. S.) 233; Mayor v. Wood, 3 
Hare, 181, 151; Scholey v. Railroad Co., 14 W. Rep. 
786; Roskell v. Whitworth, 19 id. 804; Flower v. Lloyd, 
36 Law T. (N.S.) 444; Dan. Ch. Pr. (4th ed.) 408. The 
judgment in thiscase prohibits the defendant from 
using its structures on the plaintiff’s lands in the way 
in which it had been accustomed to use them for sev- 
eral years, and from depositing culm on the surface. 
It adjudges the right as claimed by the plaintiff, and 
denies the adverse claim of the defendant. The judg- 
ment operates of its own force, and without further 
process, as a prohibition against doing the act en- 
joined. The appeal does not of itself relieve the de- 
fendant from this duty to obey the,judgment. The 
statute does not prescribe any method by which the 
execution of a judgment can be stayed in a case like 
this. Code Civ. Proc., § 1327 et seq. Nor would a mere 
order staying proceedings by the plaintiff enable the 
defendant to prosecute its business in violation of the 
judgment. Railroad Co. v. Railroad Co., 71 N. Y. 480. 
The general practice permits courts to control their 
judgments in the interest of justice, and unless some 
statutory rule prescribes the method of procedure, or 
there is some statutory prohibition, I do not perceive 
how it can be said that there is no power in the court 
of original jurisdiction to suspend the operation of a 
judgment pending an appeal, and especially where by 
so doing the parties would be left in the position in 
which they were when the action was brought. It will 
be observed that we are considering the mere question 
of absolute power, and not whether in a particular 
case it ought to be exercised, or under what condi- 
tions or limitations. If the effect of the order of the 
Special Term was to reverse, modify or vary the judg- 
ment for error in any point of substance, it would be 
clearly beyond its jurisdiction. The order does not 
assume the existence of any such power. It merely 
suspends the operation of the judgment until the ap- 
pellate court shall pass upon the law. While it may 
be said that the order in some sense interfered with 
the judgment, by postponing its enforcement, we 
think this was within the competency of the Special 
Term in the exercise of its equitable jurisdiction. 
The incidental operation of the order in this way does 
not, we think, work any modification in the judgment 
in the sense which precludes the jurisdiction exer- 
cised by the Special Term. See Granger v. Craig, 85 
N. Y. 619. April 23, 1889. Genet v. Delaware & Hud- 
son Canal Co. Opinion by Andrews, J. Ruger, C. J., 
and Danforth, J., not voting. 


MASTER AND SERVANT—NEGLIGENCE—RISK OF EM- 
PLOYMENT.—Defendants had for years operated a 
sugar refinery, in which plaintiff was employed. Upon 
the second floor of the building were large bins, in the 
bottom of which were holes used to let the sugar into 
barrels. Plaintiff was employed as a shoveller, and on 
the occasion of his injury got into the bin to start the 
sugar, which had clogged. The lower part of the sugar 
had run out, leaving a dome-shared crust, which gave 
way with plaintiff,and caused the injury complained of. 
The bins were not shown to have been deficient in any 
way, and the only evidence tending to show that de- 
fendants knew of the danger in getting into the bin 
under such circumstances was that of a former em- 
ployee, who testified that he had twice met with simi- 
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lar accidents, one of which the foreman witnessed. 
He did not state when these accidents occurred, or 
who else was present. Held, that the evidence did not 
show negligence in defendants in failing to inform 
plaintiff of the danger, as it was of a character to be 
apparent toany one. Second Division, May 3, 1889. 
Bohn v. Havemeyer. Opinion by Follett, C. J. 


MorTGAGE—LIEN—WITNESS.—(1) A mortgage after 
assignment was cancelled of record by the mortgagee 
_ in fraud of the assignee’s rights, and was transferred 
to plaintiff, who paid full value and had no notice of 
the satisfaction. The mortgagees in a second mort- 
gage had notice on taking it that plaintiff's mortgage 
was a subsisting and first lien, but assigned it with 
guaranty of payment to one who had no notice and 
paid full value, and who afterward foreclosed it and 
obtained judgment for deficiency against his assignors. 
In an action to foreclose plaintiff's mortgage it was 
decreed that the second mortgage was a prior lien, 
but that on paying the amount due on the judgment 
thereon, plaintiff should be subrogated to the as- 
signee’s rights under the second mortgage and guar- 
anty. But before the decree was made the premises 
were sold on the foreclosure of the second mortgage, 
and the second mortgagees paid the deficiency, and 
the assignee refused to accept plaintiff’s tender of the 
amount of the judgment. The purchase at such sale 
was in thename of athird person, but for the benefit 
of the second mortgagees, and the premises were con- 
veyed to one who had notice of plaintiffs claim, and 
was indemnified against it by the second mortgagees, 
who received the consideration. Plaintiff afterward 
filed a supplemental complaint, making the second 
mortgagees ana the purchaser’s grantee parties. Held, 
that the case stood as if the second mortgagees owned 
the premises; that their mortgage while in their hands 
was subject to plaintiff's mortgage because of their no- 
tice of plaintiff's rights; that the assignment did not 
destroy plaintiff’s rights, but simply prevented her 
from asserting them against a bona fide purchaser, and 
when the second mortgagees bought the land plaintiff's 
equity revived, and she was entitled to a foreclosure 
and sale. (2) The land was conveyed to one who as- 
sumed payment of plaintiff's mortgage, and the sec- 
ond mortgage was given to secure a debt due by the 
partnership, of which the grantee was a member. 
Held, that as plaintiff did not derive title to her mort- 
gage through such grantee or his partner, who were 
called as witnesses for her, and as one of them was not 
a party and the other made no defense, and they were 
not called in behalf of themselves or one succeeding to 
their interest, their testimony as to conversations 
with one of the second mortgagees, who was dead, 
was not incompetent under section 829 of the New 
York Code of Civil Procedure, providing that a party 
or interested person, or a person through whom such 
party orinterested person derives his interest, shall 
not be examined in the interest of himself, or person 
succeeding to his interest, against an executor, etc., 
as to personal transactions with decedent, etc. The 
authorities are uniform upon the subject, so fat at 
least as they apply to the facts of this case. Schutt v. 
Large, 6 Barb. 873, 380; Ely v. Wilcox, 26 Wis. 91; 
Church v. Ruland, 64 Penn. St. 482; Quinn v. Fuller, 
7 Cush. 224; Kost v. Bender, 25 Mich. 515; Dan. Neg. 
Inst., 8 805. Second Division, May 3, 1889. Clark v. 
McNeal. Opinion by Vann, J. All concur, except 
Brown, J., not sitting. 


NEGLIGENCE—LANDLORD AND TENANT.—(1) Defend- 
ant owned a house, one apartment of which, on an up- 
per floor, was leased to plaintiff's husband. An eleva- 
tor was operated by defendant for the convenience of 
the occupants, the shaft of which extended below the 
ground floor. Plaintiff went to the door, intending to 


goup, when it was opened from the outside by a boy, 
the brother of the man in charge, and ignorant that 
the elevator was already above, she stepped through 
the:door, felland was injured. Sbe and others testi- 
fied that the boy had managed the elevator many 
times before, of which the manager of the building 
was aware, while others stated that he had never 
done so. There was no artificial light at the time, and 
the proof as to its necessity was conflicting. Held, 
that the evidence as to whether defendant was negli- 
gent was sufficient to require the submission of the 
question to the jury, it being his duty to exercise due 
care for the safety of his tenants. (2) The evidence 
warranted the finding that plaintiff had the right to 
suppose the door was opened by one in charge of 
the elevator, and that it was safe to go through it. (3) 
It cannot be saidasa matter of law that plaintiff was 
guilty of contributory negligence, by passing through 
the door without looking or listening. (4) An instruc- 
tion, that although the boy was not a servant of de- 
fendant, it was for the jury to determine whether the 
latter should not have exercised such supervision over 
the building as to make it impossible for the boy todo 
acts from which the tenants might infer that he was 
such servant, is correct. (5) A general exception to 
the refusal of the court to give each and every instruc- 
tion asked, when the record does not show which in- 
structions were refused, is too indefinite to be availing. 
Second Division, May 3, 1889. Tousey v. Roberts. 
Opinion by Follett, C. J. 


RAILROADS—DISCRIMINATION—PUBLIC POLICY.—A 
contract was made between A. and a railroad com- 
pany, whereby theformer agreed to build a dock on 
the latter’s lands of prescribed character and size, each 
to use portions of it when constructed. In considera- 
tion the company agreed to transport coal for A. at a 
specified rebate from the usual rates. It also agreed 
to provide him with certain coal-yards and offices for 
a term of years, after which the improvements were 
to be appraised and the value paid to A. Held, that it 
could not be said, as matterof law, that the contract 
was void for unjust discrimination among shippers; 
whether in the particular case such discrimination 
was made being a question of fact. In Illinois it has 
been held that a railroad corporation, although per- 
mitted to establish its rates for transportation, must 
do so without injurious discrimination to individuals; 
that its charges must be reasonable. Railroad Co. v. 
People, 67 Ill. 11; Vincent v. Railroad Co., 49 id. 33. 
lu Ohio it was held that where a railroad company 
gave a lower rate to a favored shipper with the intent 
to give such shipper an exclusive monopoly, thus af- 
fecting the business and destroying the trade of other 
shippers, the latter have the right to require an equal 
rate for all under like circumstances. Schofield v. 
Railway Co., 43 Ohio? St. 571. In New Jersey in has 
been held that an agreement by a railroad company to 
carry goods for certain persons at a cheaper rate than 
it would carry under the same condition for others is 
void, as creating an illegal preference; that common 
carriers are public agents, transacting their business 
under an obligation to observe equality toward every 
member of the community, to serve all persons alike, 
without giving unjust or unreasonable advantages by 
way of facilities for the carriage, or rates for the trans- 
portation, of goods. Messenger v. Railroad Co., 36 
N. J. L. 407; State v. Railroad Co., 48 id. 55. In New 
Hampshire it has been held that a railroad is 
bound to carry at reasonable rates commodities for all 
persons who offer them, as early as means will allow; 
that itcannot directly exercise unreasonable discrimi- 
nation as to who and what it will carry; that it can- 
not impose unreasonable or unequal terms, facilities 
or accommodations. McDuffee v. Railroad, 52 N. H. 
430. To similar effect are cases in other States. Ex- 
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press Co. v. Railroad Co., 57 Me. 188; Shipper v. Rail- 
road Co., 47 Penn. St. 3388; Railroad Co. v. Gage, 12 
Gray, 393; Menacho v. Ward, 27 Fed. Rep. 529. In 
New York the authorities are exceedingly meager. 
The question was considered to some extent in the 
case of Killmer vy. Railroad Co., 100 N. Y. 395, in which 
it was held that the reservation in the general act of 
the power of the Legislature to regulate and reduce 
charges, where the earnings exceeded ten per cent of 
the capital actually expended, did not relieve the com- 
pany from its common-law duty as a common carrier; 
that the question as to what was a reasonable sum 
for the transportation of goods on the lines of a rail- 
road in a given case is a complex question, into which 
enter many elements for consideration. In determin- 
ing the duty ofa common carrier we must be reason- 
able and just. The carrier should be permitted to 
charge reasonable compensation for the goods trans- 
ported. He should not however be permitted to un- 
reasonably or unjustly discriminate against other in- 
dividuals, to the injury of their business, where the 
conditions are equal. So far as is reasonable, all 
should be treated alike; but we are aware that abso- 
lute equality cannot in all cases be required, for cir- 
cumstances and conditions may make it impossible 
or unjust to the carrier. The carrier may be able to 
carry freight overa long distance at a less sum than he 
could for a short distance. He may beable to carry a 
large quantity at a less rate than he could a smaller 
quantity. The facilities for loading and unloading 
may be different in different places, and the expenses 
may be greater in some places than in others. Numer- 
ous circumstances may intervene which bear upon the 
cost and expenses of transportation, and it is but just 
to the carrier that he be permitted to take these cir- 
cumstances into consideration in determining the 
rate or amount of his compensation. His charges 
must therefore be reasonable, and he must not un- 
jpstly discriminate against others, and in determin- 
ing what would amount to unjust discrimination all 
the facts and circumstances must be taken into consid- 
eration. Second Division, May 3, 1889. Root v. Long 
Island R. Co. Opinion by Haight, J. 


STATE—CLAIMS AGAINST.—(1) Under chapter 205 of 
Laws of New York of 1883, requiring the commission- 
ers of the board of claims personally to view the prem- 
ises alleged to have been damaged by the State, the 
commissioners are not bound by the testimony, but 
must base their award on both their testimony and 
their knowledge derived from the view. Such has 
been the uniform practice under similar statutes. In 
re William & Anthony Streets, 19 Wend. 678, 695; In 
re Railroad Co.,5 Lans. 298; In re Boston Road, 27 
Hun, 409; Imre Transit Co., 47 id. 896; In re City of 
Buffalo, 1 N. Y. St. Rep.742; In re Railroad Co., 85 
N. Y. 489, 494. (2) Where the estimates of claimant’s 
witnesses varied from $5,000 to $10,000 and upward, 
and he purchased the land alleged to have been dam- 
aged for $250 or $300 an acre a few years before, and 
one witness stated that it was not really damaged, an 
award of $1,300 will not be disturbed. May 3, 1889. 
Perkins v. State. Opinion by Earl, J. 


WILLS—CONSTRUCTION—TRUSTS — ACCUMULATIONS. 
-—_(1) Testator gave his land, personal property and 
business interests to trustees, with directions to pay 
one-half the rents and profits of the land to the 
widow for the support of herself and his minor chil- 
dren, and to apply the other half—first, to the dis- 
charge of certain mortgages on the land; and sec- 
ond, to invest the residue for the benefit of said chil- 
dren. The trustees were to continue the business and 
invest the income thereof and the rest of the person- 
alty for the benefit of the children. At the majority 
or marriage of each child he was to be paid or advanced 


the sum of $3,000. At the youngest child’s majority 
the trustees were directed to divide all the estate, with 
its accumulations, equally among the children, after 
deducting all advances as before provided, so that 
each should receive an equal share. If testator’s wife 
should be still living at the termination of the minor- 
ity of the youngest child the division was to be post- 
poned until her death. The personal property not used 
in testator’s business was bequeathed directly to the 
children as an absolute gift, with the direction to the 
trustees to invest the same for their benefit. Held, 
that the share of each child vested in him at testator’s 
death, though its enjoyment was postponed until the 
expiration of the trust term, and that upon the death 
of one during his minority and the continuance of the 
trust, his share passed under the intestate laws. (2) 
Upon the death of such child the provision for accu- 
mulation as to his share became inoperative, as accu- 
mulations are permitted only for the benefit of living 
objects, and the heirs and next of kin are therefore 
entitled to the income from his share during the trust 
period. When a devise is made or a legacy given, of 
which the enjoyment is postponed, ‘“‘the leading in- 
quiry upon which the question of vesting or not vest- 
ing turns is whether the gift is immediate, and the 
time of payment or of enjoyment only postponed, or 
is future and contingent, depending upon the benefi- 
ciary arriving of age, or surviving some other person, 
or the like.’”’ Denio, C. J., Everitt v. Everitt, 29N. Y. 
67 In harmony with this general rule another general 
proposition has been formulated, that where the only 
gift is found in a direction to divide at a future time, 
the gift is future, and not immediate; contingent, and 
not vested Leake v. Robinson, 2 Mer. 363; Warner vy. 
Durant, 76 N. Y. 1383; Smith v. Edwards, 88 id. 92. 
The latter principle is invoked in this case. There is 
in the will no gift in terms to the children of the tes- 
tator, except in the clause of the will above quoted, 
providing for a division of his estate among his chil- 
dren on the termination of the trust. But the rule in- 
voked, as others of like character, is subordinate to 
the primary canon of construction that the construc- 
tion shall follow the intent to be collected from the 
whole will, and that the intention of the testator, so 
ascertained, must prevail, and that general rules 
adopted by the corts in aid of the interpretation of 
wills must give way, when on a consideration of the 
scheme of the will, or of special causes or provisions, 
their application in the particular case would defeat 
the intention. This was recognized by Sir William 
Grant in Leake v. Robinson, 2 Mer. 363, who after stat- 
ing the generalrule that where in a will there is no 
gift except ina direction to divide at a future time, 
the gift is contingent, and not vested, adds the qualifi- 
cation ‘** unless from particular circumstances you are 
enabled to collect a contrary intention.’’ Many im- 
portant exceptions have been engrafted on the rule by 
the adjudged cases, which are stated in the elemen- 
tary treatises, and some of which are specially consid- 
ered in Smith v. Edwards, supra. In the present will 
there is, as we have said, no immediate gift, in terms, 
of the remainder to the children of the testator living 
at hisdeath. The question therefore is whether upon 
the whole will such an intention can becollected. We 
think, that taking the whole will together, it was the 
intention of the testator to vest his estate at his death 
in his then living children, subject to the trust estate 
in his executors. There is nothing on the face of the 
will to indicate that the testator contemplated the 
death of any of his children during minority; or that 
any of them might not take the equal one-fourth share 
of his estate on the final division. The gift of the ul- 
timate estate is not, in terms, to his children living at 
the time of the division, or to the survivors of his 
children, but the division is directed to be made 


502 


THE ALBANY LAW JOURNAL. 











‘among my children, share and share alike.’’ Words 
of survivorship were not necessary if the gift, by con- 
struction of law, was to the children who should be liv- 
ing at the time of division. But it would have been very 
natural that words of survivorship should have been 
inserted to emphasize his intention, if the testator had 
intended that only children surviving at that time 
should be entitled to his estate. The division was to 
be made ‘‘immediately upon the arrival of my young- 
est child at theage of twenty-one years,’’ etc. This 
language, in connection with the other provisions of 
the third or trust clause of the will, is most consistent 
with the construction that the time was fixed to define 
the period of enjoyment of his estate by his children, 
rather than the period of the vesting of the shares- 
April 16, 1889. Goebel v. Wolf. Opinion by An- 
drews, J. 


DEED.—(1) The Revised Statutes of New York 
provide that words of inheritance shall not be requi- 
site to convey or create a fee, and that every grant or 
devise shall pass all the grantor’s or testator’s estate or 
interest, ‘‘ unless the intent to pass a less estate or in- 
terest shall appear by express terms or be necessarily 
implied in the terms of such grant.’’ Testator devised 
part of his farm to his wife, ‘‘to haveand to hold for 
her benefit and support,’’ and bequeathed to defend- 
ant the residue of his estate after paying certain lega- 
cies. Held, that the words ‘‘forher benefit or sup- 
port ’ indicated the reason for the gift to the wife, 
rather than an intention to annex a condition or limi- 
tation, and that she, and not defendant, took the fee. 
Campbell v. Beaumont, 91 N. Y. 464. (2) A grantor’s 
request that the deed to her daughter shall be kept se- 
cret during the grantor’s life, made simply to avoid 
the importunity of other heirs, gives her no right to 
demand a return of the deed, orto exercise any con- 
trol over it, and does not postpone its operation until 
her death, or convert it into a will. (8) Where the 
grantee was present when the grantor announced her 
intention to convey to such grantee, and was in the 
house when the deed was prepared, shortly after, and 
the deed was delivered to the grantee’s husband for 
her benefit, while she was living with him, acceptance 
will be presumed in the absence of proof of express 
disaffirmance. Second Division, May 3, 1889. Crain 
v. Wright. Opinion by Vann, J. Bradley and Haight, 
JJ., not sitting. 





——__@_____. 


MR. SERJEANT ROBINSON ON THE BENCH 
AND BAR. 
R. SERJEANT ROBINSON has just published a 
volume of Reminiscences of singular merit. Not 
only are there very many good stories, but they are un- 
commonly well told, and the writer carries on his reader 
with unflagging interest through all his varied remi- 
niscences. One of the most singular characters he de- 
scribes is Serjeant Arabin. 

Serjeant Arabin, he says, besides being judge of the 
Sheriff's Court, was a commissioner of the Central 
Criminal Court. He was a thin, old, wizen-faced man, 
very eccentric in his ideas and expressions, and more 
so in his logic. One of the members of the bar madea 
collection of bis sayings, and called it ‘Arabiniana,”’ 
and a few copies were printed for private circulation. 
I never possessed a copy, but I remember one or two 
of its pithy aphorisms. In sentencing a prisoner who 
had been convicted of stealing property from his em- 
ployer, he thus addressed him: ‘ Prisoner at the bar, 
if ever there was a clearer case than this of a man rob- 
bing his master, this case is that case.” Again he had 
to pass judgment on a middle-aged man, who had been 
tried and convicted upon two or three indictments and 
had then pleaded guilty to more. Arabin said, ‘‘ Pris- 


oner at the bar, you have been found guilty on several 
indictments, and it isin my power to subject you to 
transportation for a period very considerably beyond 
the term of your natural life; but the court, in its 
mercy, will not go as far as it lawfully might go, and 
the sentence is that you be transported for two periods 
of seven years each.’’ 

A queer scene occurred at one of the evening sit- 
tings, which may be worth recording. Serjeant Ara- 
bin had come down from the dining-room, with the 
alderman on the rota, and they took their seats upon 
the bench, the countenances of both bearing testimony 
that their afternoon’s carouse had not been alight one. 
The prisoner first upon the list was in the dock, and 
the prosecutor was in the witness-box, so that all was 
ready for the trial. There was no counsel in the case, 
and, that being so, the judge always examined the wit- 
nesses from the written depositions which were taken 
by the magistrate and returned to the court by him. 
Now Arabin was very short-sighted, and also very 
deaf. On this occasion he unluckily took up a set of 
depositions which had no reference to the prisoner at 
the bar; the charge against him being that of stealing 
a pocket-handkerchief, while the judge’s attention was 
fixed upon a charge of stealing a watch. Holding the 
abortive writing close to the light, and peering at it 
through his spectacles, he began his examination. 

Judge—‘*‘ Well, witness, your name is John Tom- 
kins.” Witness—‘‘ My lord, my name is Job Taylor.’ 
Judge—“‘Ah! I see you are a sailor, and you live in 
the New Cut.’’ Witness—‘‘No, my lord, I live at 
Wapping.” Judge — ‘*‘ Never mind your being out 
shopping. Had you your watch in your pocket on the 
10th of November?’’ Witness—‘‘I never had but one 
ticker, my lord, and that has been at the pawn-shop 
for the last six months."’ Judge—*t Who asked you 
how long you had had the watch? Why can’t you say 
yesorno! Well, did you see the prisoner at the bar?’ 
‘¢Yes, of course [ did,”’ said the witness in aloud tone 
of voice, for he began to be a little confused by the 
questions put tohim. Judge—‘ That’s right, my man, 
speak up and answer shortly. Did the prisoner take 
your watch?’’ Witness—(In a still louder tone.) ‘<I 
don’t know what you’re driving at; how could he get 
it without the ticket, and that I had left with the mis- 
sus? 7 

Arabin, who heard distinotly the whole of the last 
answer, threw himself back in his chair, adjusted his 
glasses, and glared at the witness-box with a look of 
disgust. At last he threw down the depositions to an 
elderly counsel, who was seated at the barrister’s table, 
and said: ‘‘ Mr. Ryland, I wish you would take this 
witness in hand and see whether you can make any 
thing of him, for I can’t.” 

Now Ryland had been dining at the 3 o’clock dinner, 
too, and he was never behind-hand in doing honor to 
the civic hospitality. He stood up, stared ferociously 
(for he had a countenance that could do it to perfec. 
tion) at the unlucky witness, and, turning round and 
looking up at the bench, observed: ‘‘ My lord, itis my 
profound belief that this man is drunk.’”’ ‘‘It’s a re- 
markable coincidence, Mr. Ryland,” said the judge, 
‘‘ that is precisely the idea that has been in my mind 
for the last ten minutes. It is disgraceful that wit- 
nesses should come into a sacred court of justice like 
this, in such a state of intoxication.’’ Then, leaning 
over his desk to the deputy clerk of arraigns, who was 
seated below him, he said: ‘‘ Mr. Mosely, don’t allow 
this witness one farthing of expenses. I'll put a stop 
to this scandal if I can.’’ I need hardly say that the 
source of the mistake was discovered, and the witness 
got his expenses in the end. 

It is further recorded of Arabin that, in sentencing 
aman toa comparatively light punishment, he used 
these words: ‘‘ Prisoner at the bar, there are mitigat- 
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ing circumstances in this case that induce meto take a 
lenient view of it; and I will therefore give you a 
chance of redeeming a character that you have irre- 
trievably lost.” 

Again, he once said to a witness: ‘‘My good man, 
don’t go gabbling on so. Hold your tongue, and an- 
swer the question that is put to you.” 

Arabin prided himself very much on possessing the 
faculty of recognizing faces he had once seen, and the 
result was that he often claimed old acquaintanceship 
with the rogues and thieves that were brought before 
him. A young urchin, who had been found guilty of 
some petty larceny, came up for sentence. ‘‘ This is 
not the first time,’ said the judge, ‘‘I have seen your 
face, young gentleman, and that you have seen mine. 
You know very well we have met before.” ‘‘ No,”’ said 
the boy, who began to whimper; ‘‘it’s the first time I 
was ever here, your worship. I hope you will have 
mercy, my lord.’”’ ‘‘ Don’t tell me that,” said Arabin. 
‘‘T can’t be deceived. Your face is very familiar to 
me. Gaoler, do you know any thing of this young- 
ster?”? The gaoler answered: ‘‘Oh! yes, my lord; 
he’s avery bad boy, a constant associate of thieves. 
He’s been very badly brought up, my lord. His 
mother keeps a disreputable house in Whitechapel.”’ 
“Ah,” said Arabin, ‘I knew I was right. I was quite 
sure your face was well known to me.”’ 

With regard to Mr. Southgate, Q. C., and Mr. Joshua 
Williams, Q. C. (a valued and Jamented contributor to 
this journal), Mr. Serjeant Robinson has much of in- 
terest to say. He remarks: It does often happen how- 
ever that genius and energy suffice to overcome all ap- 
paren obstacles, whether mental or bodily, and the se- 
lection of a professional career, which, according to all 
human foresight, would seem doomed to failure, has 
in the result an astounding success. 

T have in my mind at this moment an instance in the 
case of my late intimate friend, Thomas Southgate, Q. 
(. I believe, in his infancy, he was struck with what 
is called infantile paralysis, which, while impairing the 
physical powers, leaves the faculties of the mind intact. 
His features were distorted; his right arm was palsied, 
and he could only write with his left hand. His move- 
ment from place to place was rather a shuffle than a 
walk, and his speech wus affected, though not unpleas- 
antly so. With all these seeming disqualifications, and 
against the well-meant advice of his relatives and 
friends, he determined on going to the bar. He soon 
got into practice, and eventually became one of the 


most distinguished among those members of the pro- 


fession who attached themselves to the Chancery 
Courts. He and Joshua Williams, Q. C., had the high- 
est compliment paid them that any legal practitioner 
could well receive. When the serjeants contemplated 
disposing of Serjeants’ Inn, these two counsel were 
unanimously selected by the eighteen common-law 
judges as well as by the non-judicial members to ad- 
vise them as to their position and their rights, and 
they continued to act in the character of their advisers 
until the sale and the partition were completed. 

To be thus chosen by the judges of the land from the 
whole body of the bar, was a just tribute to their tal- 
ents and their distinction. Southgate acquired a very 
large fortune. A few years before he died he made it 
a rule that he would not make his appearance in court 
for any client for a less fee than fifty guineas, and he 
told me that during the year before he came to this re- 
solve, his professional receipts amounted to twelve 
thousand guineas. He was amost amiable, and I need 
scarcely say, a most intelligent man, and a highly in- 
teresting companion. There never was a greater con- 
trast between the ostensible and the real—the physical 
and the mental—attributes of any individual than was 
exhibited in his career. 

Can it be that the counsel mentioned in the follow- 
ing passage is still living, and still unrepressible ? 
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I remember another case of a barrister, then recently 
called, appearing before the Court of Appeal, over 
which the master of the the rolls, the late Sir George 
Jessel, presided. The novitiate had evidently prepared 
a most elaborate statement of his case, and seemed de- 
termined that it should be heard throughout. He 
poured forth argument after argument into the un- 
willing ears of the judges, who tried in vain to put an 
end to him. If ever there was a judge who could put 
down a persistent and implacable advocate, and make 
him think less of himself than was habitual to him, it 
was Sir George Jessel; but in this instance he was 
overmatched. The enemy had always some fresh point 
to open out, and of course it must be listened to before 
it could be refuted. At length he mentioned one 
which Sir George said he would at once refuse to hear 
discussed—it ought to have been taken in the court 
below. ‘' But, my lord, I did take it in the court be- 
low, and the judge stopped me.’’ The chief revived. 
He looked forward over his desk, and said earnestly to 
his persecutor: ‘‘ Do you mean really to say, sir, that 
he stopped you?’”’ ‘Yes, my lord; he really stopped 
me.’’ ‘ Did he?’’ said the chief; ‘‘ you would much 
oblige me by telling me how he did it; the process may 
be useful to me in future.” 

Mr. Serjeant Robinson adds some new stories (new, 
at least, to us) to the many told of Mr. Justice Maule: 
A witness who had given his evidence in sucha way as 
satisfied everybody in court that he was committing 
perjury, being cautioned by the judge, said at last: 
‘*My lord, you may believe me or not, but I have 
stated not a word that is false, for I have been wedded 
to truth from my infancy.” ‘‘ Yes, sir,’’ said Maule, 
“but the question is how long you have beena widower.”’ 
Nothing would restrain him, if an out-of-the-way no- 
tion came into his head, especially if it was a satirical 
one. Ona question of costs coming before him, he re- 
marked: ‘*‘This seems to me quite a novel application. 
T am asked to declare what amounts to this, that, in 
an action by A. against B., C., who seems to have less 
to do with the case than even IJ have, ought to pay the 
costs. Ido not believe that any such absurd law has 
ever been laid down—although, it is true, I have not 
yet seen the last number of the Queen's Bench Re- 
ports.”?’ He was trying oncea man charged with an 
assault upon afemale. The defense set up was con- 
sent onthe part of the prosecutrix, and Maule soon 
made up his mind that there was abundant ground for 
it; but it was a question for the jury, although in sum- 
ming up he pretty clearly indicated to them his opin- 
ion as to the course they ought to take. But, as often 
happens when an interesting youug specimen of the 
other sex is concerned, juries are apt to wink at little 
foibles which they would not tolerate in their own. In 
this instance they seemed fora long time very reluc- 
taunt to adopt the judge’s view; but he generally got 
his own way, and, having interposed with two or three 
sarcastic remarks during their deliberations, they at 
length acquitted the prisoner; whom Maule addressed 
in these words: ‘‘ Get me, my man, give you a bit of 
advice. The next time you indulge in these unseemly 
familiarities, I reeommend you to insist on your ac- 
complice giving her consent in writing, and take care 
that she puts her signature to the document, other- 
wise, it seems to me, you may get before a jury who 
will be satisfied with nothing else.’’—Solicitors’ Jowr- 
nal. 








a 


COURT OF APPEALS DECISIONS. 
Te following decisions were handed down Tues- 
day, June 18, 1889: 
Judgment affirmed—People, respondents, v. John 
Gillian, appellant.——Order affirmed with costs—Peo- 
ple, ex rel. James Eckerson and others, respondents, 
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v. Edward W. Christie and others, assessors, appel- 
lants. Appeal dismissed with costs—People, ex rel. 
Charles Kruser, respondent, v. Charles H. Woodman 
and others, commissioners of excise, appellants.—- 
Appeal dismissed with costs—People, ex rel. Prospect 
Park, etc., Railroad Company, respondents, v. Board 
of Health of Town of Gravesend, appellant, and Peo- 
ple, ex rel. Brighton Pier and Navigation Company, 
v. Same.——Motion for reargument denied with $10 
costs —Emma F.. Green, respondent, v. Joseph G. Row- 
oarth, appellant. 
SECOND DIVISION. 


Motion for reargument denied with $10 costs— 
Charles F. Berwind and another, appellants, v. Green- 
wich Fire Insurance Company, respondents.—J udg- 
ment affirmed with costs—William F. O’Rourke, ap- 
pellant, v. John T. Haddock, respondent.——J udgment 
reversed, new trial granted, costs to abide event—Carr 
& Hobson, Limited, appellant, v. Anna J. A. Sterling, 
respondent.— Judgment affirmed with costs—David 
H. Surdam, respondent, v. John Hudson, appellant. 
—Judgment affirmed with costs—People, ex rel. 
Franz Krohn, appellant, v. Walter S. Miller, treas- 
urer, respondent.——Judgment affirmed with costs— 
Leonard Hangen, respondent, v. Christian Hacke- 
meister, appellant. ——Judgment reversed without 
costs, with leave to the parties to proceed de novo at 
Special T'erm as they shall be advised—James Mc- 
Naughton, on behalf of himself and others, appellant, 
v. Ralph R. Osgood, the Osgood Dredge Co., and 
others, respondents. 





———————-+-—-———- 


APPOINTMENT OF THE STATE BAR ASSO- 
CIATION COMMITTEE OF SEVEN TO ACT 
WITH THE JUDGES OF THE FIRST DIS- 
TRICT IN DEVISING MEASURES FORTHE 
RELIEF OF THE CALENDARS THEREIN. 

ON. WM. H. ARNOUX, President of the New 
York State Bar Association, has appointed the 
committee of seven, to act with the judges of the Su- 
preme Court in the Seventh Judicial District, under 
the following resolution, recently adopted by the ex- 
ecutive committee of the association: 

Resolved, That the president of the New York State 
Bar Association be and he is authorized and empow- 
ered to appoint a committee of seven, of which he shall 
be chairman, for the purpose of devising some method 
of relief for the crowded condition of the calendars of 
the Circuit of the Supreme Court in the First Depart- 
ment, and the delays incident thereto, and to confer 
with the judges of said court and to present to them 
auy plan or suggestion they may have to make, and to 
report on their action to the secretary of the associu- 
tion, Capitol, Albany, N. Y. 

The committee is composed of the following gentle- 
men, members of the State Bar Association,residing in 
the First Judicial District: Charles A. Davison, Esq., 
Hon. Noah Davis, Hon. E. L. Fancher, James C. Car- 
ter, Esq., Robert Ludlow Fowler, Esq., Elbridge T. 
Gerry, Esq., David J. Dean, Esq. 

The committee will immediately enter upon the im- 
portant and highly responsible duties with which its 
members are charged. 


—_ 


NOTES. 
RATUITOUS advice from a lawyer is seldom 
happy.—London Law Journal. But paid advice 
is always happy, even if not right. 
Highly important to dogs! The Queen’s Bench Di- 
vision have decided that dogs are ‘“‘four-footed beasts.” 
Bellthouse v. Leighton, 60 L. T. Rep. 393. 


Tn his brief in People, ex rel. Bolton, v. Albertson, 55 


N. Y. 50, Mr. Martin I. Townsend observed: ‘‘It is 
now claimed that a statutory enactment sbould be pre- 
ceded by acatalogue of contents as minute as the bill 
of fare hung up by the keeper of a restaurant.” 


In Wilds v. Brunswick & W. R. Co. (Georgia Su- 
preme Court), an actiou for negligent killing of plain- 
tiffs husband, it appeared that he was full of whisky 
‘‘and a supper of beans and greens,’”’ and undertook 
to walk on the railway. Chief Justice Bleckley ob- 
serves: ‘‘ The homicide occurred at night, several hun- 
dred yards from any public crossing, and the only rea- 
son why there was any such unfortunate calamity was 
that the company and the deceased were both attempt- 
ing to use the track at the same time. The company 
had a right toits use; the deceased had none.’’ This 
should be a warning to Bostonians. 


The following are the main provisions of a will just 
offered for probate in this county: *‘I give and be- 
queath to my wife if I have one at my disseas all my 
real and Personal property and everything that is mine 
but if I have got no wife at my disseas then I giveand 
bequeath to the Orphant Assylum at Albany Citty 
Albany county and State of New York one-half of my 
real and personal property and every thing that is mine 
aud the other one-half I give and bequeath to the State 
Lunatic assylum at Utica Citty in the State of New 
York If I have not no wife at my disseas: then I 
give and bequeath to my executor Albert P., Stevens 
of Albany cittya sum from my estate up as high as 
one-quarter large enough to be over and above any 
bribe that may be offered by my brothers sisters and 
children for the redemption of this will and their heir 
ship to my estate.”’ 


This cause celébre (the Beecher-Tilton case) in which 
an injured husband, or a husband believing himself 
injured, brought an action for damages for criminal 
conversation against the pastor of his church, a man 
renowned in two hemispheres, and after a tedious trial 
lasting all summer found that the jury could not agree 
—illustrates one way, and perhaps the very poorest 
way, of dealing with such a question. That way may 
be called the English way. Almost every year the 
courts of England are the scene of some action of this 
kind—generally taking the form of an action for a di- 
vorce, in which painful scandals are served up and 
thrust under the public nose. Another way, preva- 
lent in some portions of the United States, of dealing 
with such questions, may be called the Southern way. 
It is for the injured husband, or the husband who sup- 
poses himself injured, to arm himself and kill the man 
who has injured him, or who he supposes has injured 
him. After the homicide the guilt or innocence of the 
man who has been killed is tried before a jury, his lips 
being sealed in death, and the wife of his assassin—the 
only living person who perhaps has knowledge of his 
guilt or innocence—being prohibited by law from tes- 
tifying upon the subject one way or the other. The. 
jury, in order to acquit the living man of murder, con- 
vict the dead man of adultery with the murderer’s 
wife. This way of dealing with such an affair creates 
all the pubiicity and scandal of the English way, with 
the additional feature of an assassination—it may be 
of an innocent man. Then there is the Continental way, 
in which the matter is hushed up, often compounded 
for money; in which, if if comes toa judicial trial, the 
trial takes place in camera, the public being excluded 
and the details of the evidence not being reported. 
This continental way, which deals with such social 
crimes as though they were private affairs, has a ten- 
dency, by clothing them with immunity from public 
exposure, to make them more safe and therefore more 
frequent. Which of the three methods is best or worst 
is a pretty hard question to decide.—American Law 
Review. 
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ALBANY, JUNE 29, 1889. 








CURRENT TOPICS. 





OVERNOR HILL has done us the favor to send 
us his printed memoranda concerning his dis- 
position of nearly five hundred bills left in his 
hands at the adjournment of the Legislature. Very 
few if any of these have any particular interest 
for the class of readers whom we address, but it 
may be permitted us to say that this practice of the 
Legislature to tumble several hundred bills on the 
governor at adjournment, for disposition in thirty 
days on his sole responsibility, is exceedingly un- 
fair and reprehensible. He cannot, by the utmost 
stretch of courtesy, be presumed to examine many 
of them with much care, or indeed to look at all of 
them. It is a practice which we believe has sprung 
up, at least to any thing like its. present extent, 
within a very few years, and is perhaps an out- 
growth of the unfortunate present political situa- 
tion in this State, in which the governor and the 
Legislature are bitterly antagonistic, and continu- 
ally strive to gain a partisan advantage over one 
another. It is evident, from a glance at the mem- 
oranda of the governor, as indeed it must be from 
the. nature of the case, that many of these bills, 
prepared and passed with indecent haste at the end 
of the session, are of the most bungling and defec- 
tive character, of which the Legislature ought to be 
heartily ashamed. We are informed that some two 
hundred were not handed in until after the ad- 
journment, and after the legislators had actually 
left town, The governor may well be excused 
from paying any sort of attention to these. We 
regret that among those which received no atten- 
tion was the bill adopting the Code of Evidence, 
but we do not see that the governor is to be blamed 
for that. It must be admitted that our legislators 
pay far less attention to real public interests than to 
party advantages. Probably if they were to give 
an honest utterance they would confess that most 
of their thoughts, time and efforts have been de- 
voted to the promotion or the diminution of the 
governor’s ‘‘chances’”’ for the next presidential 
nomination. 


There are two vetoes of the last session nowever 
which deeply concern legal interests. The gov- 
ernor has seen fit to disapprove two. acts aimed at 
the two most threatening evils of our country and 
its peculiar institutions — intemperance and bribery 
at elections. For his veto of the high-license bill 
we need not and are not disposed to give the gov- 
ernor much credit, although we said beforehand 
that we hoped he would veto it, and we now see no 
reason to recall that expression. The governor and 
ourselves are as far apart as the poles on this sub- 
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ject. We want prohibition, or the nearest approach 
to it. The bill which he vetoed was a sham and a 
pretense. It was not ahigh-license measure. It was 
a great come-down from the Crosby bill of the year 
before. Perhaps it was thought that the governor 
might possibly approve this more moderate meas- 
ure, but it has met the usual fate of compromises. 
It was not a bill of statesmen concerned for the 
highest honor and welfare of the community, but 
of party-managers and seekers for and disposers of 
offices. It was not a bill intended to suppress in- 
temperance, pauperism and crime, but a bill never 
intended to be enforced, but simply to catch tem- 
perance votes on the one hand and not to drive off 
the rum vote on the other. The bills now on the 
statute book would be about as efficient if enforced, 
but even these cannot be enforced. We have said 
we are in favor of prohibition or the nearest ap- 
proach to it. It must be conceded that prohibi- 
tion is impracticable. Recent events have demon- 
strated this. If put to vote to-day in this State it 
would be defeated by a quarter of a million. Just 
so long as taxes are high, and rich men are averse 
to paying them, and the liquor trade can be made 
to yield a tax, just so long will the people demand 
that it shall exist in order to yield that tax. Prob- 
ably real high license would not be approved by 
the popular vote. What we want is a liquor tax so 
high as to approach prohibition. The Crosby bill 
6f two yearsago was such a measure. Such a measure 
is enforceable, because the tax-payers have a stake 
in enforcing it to relieve themselves. It is in the 
nature of a bribe to justice. It is only in this 
view that a license to sell liquor is defensible in 
morals. It is abhorrent to the right moral sense 
that men should be permitted to do what if not in- 
trinsically criminal inevitably leads to crime, by 
simply paying for it. The price can only be justi- 
fied as a penalty. When it is so high as to amount 
to a fine it tends to suppress the trade, because at the 
same time it offers an inducement to enforce the pen- 
alty. This is the only way to effect a sumptuary re- 
sult. The question is at bottom one not of morals but 
of expediency — how best to effect the abolition or 
diminution of the curse. So-called prohibition will 
not do it because the people will not have it, or if 
they consent it is not enforceable against the will 
of nearly half the community. Ifa heavy fine were 
the most effectual déterrent of murder, we should 
be in favor of that rather than death. But it is 
impracticable because murderers generally cannot 
pay fines. Here the offenders are quite able to pay 
fines, Let us therefore fine them by high license. 
This can only be done by sending to the Capitol a 
class of men who are statesmen, and not politicians; 
who have souls and views above mere party expedi- 
ency or personal advancement or emolument; who 
have consciences quick to the calls of duty, humanity 
and religion; who have independence to be deaf to 
the clamor of a rum-loving and rum-thriving mob. 
Send to the Capitol God-fearers and men-lovers and 
not vote-catchers, and something may be effected 
to stay the flood of crime and misery which threat- 
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ens to engulf our country. Men of all parties are 
wide-awake to the evils of opium and of selling 
cigars to little boys, and even of imitation butter. 
If aman should try to open an opium-den in this 
city he would be mobbed. Even the drunkards 
would join the mob. But men strain at the gnat 
of opium and swallow the camel of alcohol. We 
live in hope of seeing the same sentiment in regard 
to the infinitely greater evil. It seems ridiculous 
that in Pennsylvania, where a citizen is not allowed 
to sell an avowed cheap substitute for butter, lest 
he should hurt the purchaser’s health, the proposi- 
tion to prohibit men from selling rum, to the ruin 
of the public health, prosperity and morals, was 
the other day defeated by one hundred and eighty- 
five thousand majority! 


There seems to be a consensus of the best public 
opinion in favor of ballot-reform. The recent ac- 
tion of the Connecticut Legislature on this subject 
is noteworthy and commendable for imitation. <A 
bill was vetoed by the Republican governor, and 
passed over the veto, then reconsidered; then both 
parties agreed on a bill which the governor has ap- 
proved. This shows a healthy state of feeling at 
that Capitol, in marked contrast with that in our 
own. Without distinction of party, all thoughtful 
and honest men in this country are agreed that elec- 
tion bribery threatens the prosperity and stability 
of our political institutions, and that strong mea’- 
ures must be taken to suppress it. This feeling ex- 
ists in almost all the States, and is manifested in 
active measures. The evil is brought home to the 
citizens of this community by the recent unblush- 
ing and unwarrantable interference of the police in 
an election in Watervliet, the practical disfranchise- 
ment of two hundred voters, and the refusal of a 
grand jury to convict the offenders. We shall not 
be accused of meddling with politics, or treating 
this case unfairly, when the governor’s organ, the 
Times, takes the same view. We can recollect the 
time when bribery was a rare offense, and when a 
candidate could be elected to office without spend- 
ing money. That time has been past for thirty 
years, and the evil is increasing. In some counties 
of this State there are many well-to-do farmers who 
will not vote without being paid for it. In view of 
this general evil, and this particular local case, no 
one will disagree with us that there should be a 
prompt and stringent remedy. From our knowl- 
edge of Mr. Saxton, we believe that his bill was 
prepared with honest intentions, and we cannot say 
that the governor's veto has convinced us that it 
was illegal or impolitic. Certainly there cannot be 
two opinions as to the bad-tempered, undignified, 
even indecent abuse which the governor heaped on 
the Legislature in that document. We have the au- 
thority of his organ for that also. No man can 
long prosper politically in this country by opposing 
himself to the reasonable and necessary reform of 
our election laws, People divide on the temperance 
question; some want their rum and others do not, 
but every man wants his vote, and will not submit 


to be cheated out of it. It seems to us that the 
Australian system of secret balloting, and keeping 
third persons away from the vicinity of the polls, is 
reasonable and right, and thet sooner or later that 
or some similar system will be adopted here and in 
all States. Nine States, we believe, have: already 
adopted such a system. We hope to live to see the 
reign of temperance, fair elections, and cheap, 
speedy and certain laws in this State, beyond the 
power of any one man to defeat, overturn or obstruct. 





By the death of Sumner Whitney, of the house 
of Bancroft-Whitney Company of San Francisco, 
the writer of these lines feels the loss of an old 
friend whom he had never seen. The acquaintance 
came about by Mr. Whitney’s publication of two 
little books, members of his series of ‘‘ Legal Recre- 
ations,” for the writer some years ago. The Law 
Librarian for May gives amemoir of Mr. Whitney 
full of interest, accompanied by a portrait. He 
was a Yankee from Massachusetts. His career was 
romantic. He was one of the ‘‘forty-niners,” 
and had been a manufacturing jeweller’s appren- 
tice, commission broker, builder, restaurant-keeper, 
miner, lumber-dealer, saw-mill proprietor, purveyor 
for lawyers’ books, and law-book seller and pub- 
lisher. He started in the latter business at fifty 
years of age, with no capital, against bitter compe- 
tition, and laid the foundation of a great establish- 
ment. ‘‘ Both as to financial and personal obliga- 
tion the balance was always in his favor.” His 
last was his only illness. He died at seventy-eight, 
leaving two daughters twenty-one years and one 
ten months of age. Some facts in regard to his 
ownership of the earliest California reports are so 
curious and characteristic that we reproduce them 
as follows: ‘‘Carefully and quietly Whitney con- 
ducted negotiations with both new and old report- 
ers until he owned what stock there was of all the 
volumes, together with their copyrights. To make 
these purchases he borrowed money from Michael 
Reese, and paid interest at the rate of two per cent 
per month, which would have been compounded if 
unpaid. The sheet stock was stored in the Pacific 
warehouse without insurance, and there it was de- 
stroyed by fire. We say destroyed, for it would 
have been so regarded by any insurance company, 
but bundles of sheets are rarely entirely consumed. 
Charred, smoked, stained and saturated with mud, 
these mixed, broken piles of sheets were sorted, the 
best of them opened out, washed with sponges and 
dried with blotters, then carefully refolded, col- 
lated and bound. No other than his own labor 
could he employ in this, and he could devote only 
the hours in which lawyers were out of their offices, 
Sorry-looking books they were, and though they 
sold for fifteen dollars per volume, that price was 
small compensation for the labor involved. Of 
course they were, after all, only a few copies which 
could be gotten together from those piles of debris, 
and then the necessity of reprinting was evident. 
With a very small apparent demand, and that only 
from the local bar, this was a serious undertaking; 
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but having secured a contract for the publication 
of volume thirty-three and subsequent volumes, 
during the term of the new reporter volume five 
was sent to the Riverside Press for reprinting.” 


ee Senet eee 


NOTES OF CASES. 


N New York, L. LE. & W. R. Co. v. Burns, New 
Jersey Court of Errors and Appeals, May 17, 
1889, it was held that a common carrier employing 
a servant to work at a terminal point, and contract- 
ing to transport him to and from work, cannot 
through its train officials lawfully require him to 
vacate a seat which he is occupying in the car to 
which he has been duly assigned, The court said: 
‘¢Whether his relation to the company was that of 
servant or passenger, his right to transportation 
rested in contract, the difference being merely in 
the form of the agreement. In either case, in the 
absence of any thing to the contrary, the right to 
transportation will be held to include the ordinary 
incidents of railroad carriage. The terms offered 
plaintiff by the defendant included passage each 
way to and from Jersey City. This he accepted, and 
the defendant cannot now import into the contract 
any radical departure from its ordinary significance. 
If something different from an ordinary right of 
passage was intended, some intimation should have 
been given plaintiff at the time the offer was made 
and accepted. If pursuant to some regulation of 
the company the right to occupy a seat during the 
transportation contemplated by the agreement was 
a conditional right only, then actual notice thereof 
should have been given plaintiff, in order that the 
parties might deal with each other with equal 
knowledge. Plaintiff was not employed to work 
on the train, hence notice of train regulations will 
not be imputed to him. His work was at a ter- 
minus, and the offer of carriage as part of his com- 
pensation did not disclose any thing different from 
an ordinary passage. It is true he was an employee 
of the company, and hence was subject to obey rea- 
sonable instructions from the proper officials. Had 
he intruded into a car reserved for ladies, or un- 
suitable for his accommodation, he might have 
been required to leave it for another one; but when 
his immediate boss had indicated the smoking-car 
as the proper place for him, and it came down to 
the question of his right to be seated, he was not 
bound to take from the train-hands orders which 
would in effect deprive him of an essential part of 
his contract, and perhaps expose him to dangers 
for which he had not stipulated. The arguments 
of counsel for defendant, based on the supposed 
analogy between private master and servant and the 
present case, are inapplicable, for the obvious rea- 
son that the contracts of a common carrier for car- 
riage must always take color from the quasi public 
character of the chief contracting party. I may 
compel my servant to vacate the seat I have as- 
signed him to in my carriage for the same reason 


that I may refuse to receive him in at all, notwith- 
standing he offer me money for his fare.” 


In State v. Wensel, Missouri Supreme Court, May 
20, 1889, about five days before his death deceased 
sent for a justice of the peace to take his dying dec- 
larations. The justice asked deceased if he under- 
stood that there was no hope for his recovery, to 
which deceased replied that he did from the state- 
ment of his physician. The justice testified that 
deceased said nothing as to why he wished to make 
his dying statement, ‘‘ except that he was conscious 
that there was no hope of recovery, and his friend 
had advised him to make it.” The attending phy- 
sician testified that when he told deceased that he 
could not recover from his injuries, he said: ‘I 
don’t feel that way, but I have confidence in you, 
doctor.” Jleld, that the statement of deceased to 
the justice was admissible as a dying declaration. 
The only opinion was by Ray, C. J., who said: 
‘¢The testimonies usually denominated dying dec- 
larations are receivable in evidenee, and are gener- 
ally said to be admissible upon grounds of public 
necessity, and for the reason that persons in certain 
expectation of almost immediate death may fairly 
be supposed, in. this solemn situation, to have no 
motive to speak falsely, but to have, on the con- 
trary, strong motives to adhere to the truth, and to 
speak without disguise or malice. 1 Chit. Crim. 
Law, 569; Rosc. Crim. Ev. 35. But these testimo- 
nies are in all cases to be received with the greatest 
caution, and this for obvious reasons often stated, 
and which we need not restate at the present time. 
1 Stark. Ev. 26. Therule as to their admission is 
stated with some variety as to verbiage, but the 
meaning is perhaps substantially the same, that the 
declaration must be made under the expectation 
and settled conviction of death as the result of the 
wounds received, and after all hope of recovery is 
abandoned. 1 Greenl. Ev. 208; Best Ev. 913. It 
is the impression of impending and almost imme- 
diate death that makes the statements admissible, 
and any hope of recovery, however slight, renders 
them inadmissible. Greenl. Ev. 208; Best Ev. 9138; 
State v. Simon, 50 Mo, 374, and cases cited. ‘And 
even the faintest hope of recovery’ is a common 
form of expression employed in the authorities as 
sufficient for their exclusion. Best Ev. 918, and 
cases cited in note; Adwell v. Commonwealth, 17 B. 
Mon. 310; State v. Nash, 7 Iowa, 347; Commonwealth 
v. Densmore, 12 Allen, 587. * * * ‘The question 
then is, does the said evidence make it plain that 
said Young was, when he made his statement, un- 
der a full realization that the solemn hour of death 
had come, and was impending and near and inevit- 
able? It may be observed that at no time did the 
deceased, so far as appears, use any expression or 
make any sign indicating any apprehension of death, 
either immediate or remote, unless the terms he 
employed, as above, to his physician, and those 
used in his said conversation with Taylor, the jus- 
tice of the peace, may be held to so indicate, Some 
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such independent expressions on the part of the 
declarant are usually found in the cases to which 
we have been referred and have examined. For 
example, in the case of State v. Draper, 65 Mo. 335, 
the physician testified that he told deceased that 
there was no hopes of his recovery, and that said 
Gilbert, afterward deceased, believed what he told. 
But in addition Gilbert also told Carter, who testi- 
fied to the dying declarations, ‘that he could not 
live till morning, or through the night.’ In the 
case of State v. Kilgore, 70 Mo. 546, Willingham, 
subsequently deceased, said: ‘I am dying, Oh Lord, 
I am dying,’ and repeated this several times. In 
the case of State v. Burns, 33 Mo. 490, the deceased 
stated that he would not recover; that he wasa 
dead man, and could not survive, etc. The court 
says that ‘he never entertained the slightest hope 
of a recovery, but labored under a settled convic- 
tion that his death was near at hand. In the case 
of State v. Johnson, 76 Mo. 124, the deceased stated 
that he could not live, and that he must die, etc. 
Under some authorities it is held to be unnecessary 
that the deceased should have used any expression 
of his belief that he could not or would not recover, 
provided his condition was itself such that he must 
have felt or known that he could not survive the 
injury. Rosc. Crim. Ev. 8d ed.) 27. So too it is 
sometimes said that if the person in eatremis de- 
clares that he knows his danger, or it is reasonably 
to be inferred from his wounds and condition that 
he must be sensible of it, the declarations are ad- 
missible. In others, where the attending surgeon has 
informed the declarant that his death must ensue, 
and the declarant has remained silent, making no 
explanation as to what he thought of his situation, 
the statements have also been received. In one 
case which the surgeon did not think hopeless, and 
so told the patient, but the patient himself thought 
otherwise, the declarations were received. Rex v. 
Mosley, 1 Moody Cr. Cas. 98. Again, Greenleaf in 
his work on Evidence uses the following language: 
‘It is the impression of almost immediate dissolu- 
tion, and not the rapid succession of death in point 
of fact, that renders the testimony admissible. 
* * * On the other hand, a belief that he will 
not recover is not in itself sufficient, unless there be 
also the prospect of ‘almost immediate dissolution,’ ’ 
1 Greenl. Ev. (6th ed.) 208, and cases cited. Again, 
Roscoe in his work on Criminal Evidencg cites a 
case where the declaration was made seven days 
before the death ensued, and where the declarant 
said ‘he should never recover,’ and quotes from 
Hullock, B., the following: ‘The principle on which 
declarations in articulo mortis are admitted in evi- 
dence is that they are made under an impression of 
almost immediate dissolution. 
an injury from which he may think that he shall 
ultimately ‘never recover,’ but still that would not 
be sufficient to dispense with an oath.’ Rose. Crim. 
Ev. 383. These citations present the subject in 
somewhat diverse views and must suffice. As be- 
fore stated, the declarant made no explanation or 
declaration as to his situation, except in acknowl- 


A man may receive: 


edgment of the opinion which the doctor commu- 
nicated, and the further expression of confidence in 
his said physician, and also except such as may be 
found in what is styled his dying statement to the 
justice of the peace, Taylor. * * * The most 
we think we can say as to his state of mind is that 
prior to the announcement by the doctor that the 
wound was mortal, he manifestly was under no ap- 
prehension as to his condition. The wounds them- 
selves evidently did not impress him with the idea 
that he would die. It is natural that he should be 
startled and impressed with the statement of the 
physician, but even then his language, as we appre- 
hend, does not indicate a full belief or realization 
that his death is impending or immediately near. 
He says, in effect, ‘I have confidence in you, doc- 
tor, still I don’t feel that way.’ From the form 
of the answer to the witness Taylor, in his exami- 
nation in chief, we think he is in about the same 
frame of mind. He says he understands his condi- 
tion from the statement of Dr. Moore. On his 
cross-examination however, Taylor, in reply to the 
following question, ‘did he say any thing to you 
about why he wanted to make his dying statement?’ 
gave this answer: ‘Nothing more than J have de- 
tailed here, except that he was conscious that there 
was no hope of recovery, and his friends had ad- 
vised him to make it.’ If this answer is to be con- 
strued and taken literally it is susceptible of a con- 
struction — that deceased said to him that he 


(deceased) was conscious that there was no hope of 


recovery — that presents a stronger case. But even 
then, under the current of authorities, that alone is 
not sufficient, unless it is also coupled with a per- 
sonal sense or apprehension of impending and in- 
evitable death, such as the law requires. It may be 
true that deceased was conscious that there was no 
hope of ultimate recovery; but the question is was 
he conscious that death, with all its solemnity, was 
then, at the time of speaking, impending and inev- 
itable, within the meaning of the rule in question? 
To the same effect is the recent case of State v. 
Partlow, 90 Mo. 609, 629. Speaking for myself 
only, I am of opinion that he was not, and that the 
admission in evidence of the declaration in question 
was error, but a majority of my associates, Justices 
Black, Brace and Barclay, are of a different opin- 
ion, and it is accordingly held that no error was 
committed in this particular.” Sherwood, J., ab- 
sent. 





OFFICE AND OFFICER—POLICE—REMOV AL. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
MAY 3, 1889. 


PEOPLE, EX REL. NUGENT, V. BOARD OF POLICE Com- 
MISSIONERS, ETC., OF NEw YORK. 


Under chapter 755, section 5, Laws of New York of 1873, pro- 
viding that any member of the police force of New York 
city who shall be absent from duty without leave for five 
days shall, at the expiration thereof, cease to be a mem- 
ber of said force, a patrolman does not lose his office by 
being arrested and confined under criminal process, and 
upon his discharge and reporting for duty he is entitled to 
his pay during his enforced absence. 
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A money judgment against the board of police commissioners 
in mandamus proceedings to compel the payment of the 
patrolman’s salary during the absence mentioned is er- 
roneous, 


ae from Supreme Court, Genera: Term, First 

Department. Mandamus at the relation of John 
Nugent to require the board of police commissioners 
of the police department of the city of New York to 
pay the relator a sum claimed to be due him as his sal- 
ary, he having been a patrolman. The mandamus is- 
sued, and amoney judgment was also entered. The 
defendant appeals. 


David J. Dean, for appellant. 
Albert Hessberg, for respondent. 


PARKER, J. The relator, a patrolman of the police 
force of the city of New York, wason the 13th day of 
June, 1879, arrested by his superior officer, Captain 
Byrnes, of the police department, and taken to a Po- 
lice Court, and there committed to the Tombs, where 
he remained until the 17th day of January, 1880, on 
which day, after a trial under an indictment charging 
him with the commi-sion of a felony, he was acquit- 
ted. Onthesame day he reported for duty. Subse- 
quently, and on the 4th day of January, he was tried be- 
fore the board of police commissioners and dismissed 
from the force. Nugent thereupon demanded pay- 
ment of his salary as patrolman from the date of his 
arrest to the time of the making of the order dismiss- 
ing him from the service; and the board of police 
commissioners refusing to comply with such demand, 
proceedings were instituted to compel payment, which 
have resulted inthe issuance of awrit of mandamus 
by the General Term of the Supreme Court, directing 
payment to be made. 

In Fitzsimmons v. City of Brooklyn, 102 N. Y. 586, 
the court lays down the rule thatthe salary of a pa- 
trolman ‘‘ belongs to him as an incident of his office, 
aud so long as he holds it.’””, Whether or not he ren- 
dered any service during the time for which he claims 
compensation is unimportant. The sole question to 
be considered is, did the relator have title to the office 
of patrolman during the period for which he claims, or 
did henot? If he had title he was entitled to his sal- 
ary; otherwise not. ‘ 

Article 7, chapter 335, Laws of 1873, relates generally 
to the organization and discipline of the police force. 
By section 4lof such article the board of police are 
empowered to prescribe the government and disci- 
pline of the department,and to hear charges which have 
been preferred against members. Section 47 provides, 
among other things, that ‘‘ unexplained absence, with- 
out leave, of any member of the police force, for five 
days, shall be deemed and held to bea resignation of 
such member, and accepted as such,”’ while section 55 
empowers the board of police in its discretion, on con- 
viction of a member of the force of any legal offense 
or neglect of duty, or absence without leave, to pun- 
ish the offending party. The board of police there- 
fore were invested with the authority to determine 
when absence without leave was explained and when 
notexplained. They could arbitrarily accept as an 
explanation any excuse, however frivolous, which the 
ingenuity of favorite members of the force might sug- 
gest. If held to be explained, it was still an absence 
without leave, and on conviction the offending party 
could be punished by reprimand, forfeiting pay for a 
specified time, or dismissal from the force. The 
power to determine which of the methods of punish- 
ment authorized should be inflicted, rested solely in 
the discretion of the board of police. This discretion 
the Legislature subsequently saw fit to, and did take 
away from the board of police, by chapter 755 of the 
Laws of 1873, entitled ‘‘An act supplemental to the act 
entitled ‘An act to reorganize the local government of 





the city of New York,’ passed April thirty, eighteen 
hundred and seventy-three.’”’ Section 5 of that act 
reads as follows: ‘‘Any member of the police force 
who shall be absent from duty without leave for the 
term of five days shall, at the expiration of said five 
days, cease to be a member of the police force.”’ 

The appellant contends that under and by virtue of 
this section of the statute therelator’s title to the of- 
fice ceased on the 18th. He was arrested on the 13th 
day of June, and it not appearing that leave of absence 
was granted, his term of office must be deemed to have 
ceased, ascontended for by the appellant, unless his 
enforced absence under the command of the law shall 
be held not to be within the intendment of the stat- 
ute. It is both unreasonable and unjust to the citizen 
to hold thatin any case he is subject to a penalty im- 
posed by law for non-performance of aduty when such 
performance, without fault on his own part, is pre- 
vented by law. It is far more agreeable to reason to 
construe such a statute as containing an implied un- 
dertaking on the part of the State that performance 
shall not be hindered or prevented by any legal au- 
thority within the limits of the State, and as a neces- 
sary consequence, that when thus hindered and pre- 
vented the statute shall not operate as against a citizen 
or officer thwarted in the attempt at performance. 

The principle which justifies and demands such a 
construction of this statute as will relieve the relator 
from the penalty of enforced non-performance, by the 
act of the law is sanctioned by elementary writers and 
in adjudged cases. ‘‘ Where the performance of a 
condition is prevented by the act of God or the law, it 
isexcused.’”’ 2 Co. Litt. 206a; 3 Kent Comm. 471; 
Medeiros v. Hill, 8 Bing, 231; Gilb. Cov. 472; 1 Pars. 
Cont. 524; Chit. Cont. 631. 

In People v. Bartlett, 3 Hill, 570, the defendant 
pleaded in substance that after entering into a recog- 
nizance for the appearance of a prisoner such prisoner 
was arrested and committed to jail in another county, 
and there kept in confinement until convicted and 
sent to State prison. The plea was held to be a good 
answer to the action, the court in the opinion saying: 
‘*It isa general principle of law that where the per- 
formance of the condition of a bond or recognizance 
has been rendered impossible by the act of God or of the 
law, * * * the default is excused.” This case has 
been cited with approval in along line of cases in the 
several courts of this State. 

In the case of Com. v. Terry, 2 Duv. 383, it was held 
that in a proceeding against the surety upon a for- 
feited recognizance, it was a sufficient defense that 
the defendant, being a soldier in the Federal army, 
was refused a furlough, and by reason thereof was un- 
able to appear in discharge of the recognizance. . 

In the case of Com. v. Webster, 1 Bush, 616, it was 
held, that the defendant having been arrested by a 
provost marshal and taken from the county where the 
prosecution against him was pending, the bail should 
not be made liable, because he was deprived of the 
power to surrender the defendant by the United 
States officer. 

In Com. v. Overby, 80 Ky. 208, it was held, that ‘‘ al- 
though the bail was not deprived of his right to sur- 
render the defendant, and thus to become exonerated 
by the Commonwealth, he was effectually prevented 
exercising that right * * * by the United States 
government; and in our opinion it does not make any 
difference whether the non-appearance of the defend- 
ant in compliance with the bail bond be caused by the 
Commonwealth or by the United States government, 
for the authority of neither can be resisted.”’ 

In People v. Cook, 30 How. Pr. 110, the obligee in a 
recognizance enlisted as a soldier under a call of the 
president for troops, and was unable to appear. The 
bond was declared forfeited, and judgment recovered 
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against the surety. Thejudgment was reversed, the 
court in the opinion saying: ‘'The officers of the State, 
acting under its authority, are thus shown by the an- 
swer to have detained the principal in the recogni- 
zance and prevented the performance of its conditions 
by the bail.’”’? The cases so far cited establish the doc- 
trine that the people cannot recover on a bail bond be- 
cause of a forfeiture caused by the act of government 
or the authority of law. 

In Wolfe v. Howes, 20 N. Y. 197, the question under 
consideration was whether an employee who had 
failed to complete his contract could recover on show- 
ing that failure to perform was not a voluntary act, 
and the court said: ‘The law gives a reasonable con- 
struction to all contracts. For instance, in the pres- 
ent case, did the parties intend that the contract 
should be binding upon the plaintiff's testator in case 
of unavoidable sickness or death? or did they intend, 
and is it to be implied, that each should perform as to 
the other, according to the terms of the contract, Deo 
volente ?”’ 

In Cohen v. Insurance Co., 50 N. Y. 610, the plaintiff, 
by the occurrence of war between the States, was pre- 
vented from transmitting money for the payment of 
premiums due upon a policy of lifeinsurance. At the 
close of the war she tendered the amount due for pre- 
miums, with theinterest thereon, which the defend- 
ant refused to receive, claiming that the policies had 
become forfeited by non-payment. The court held 
that the contract was not dissolved, but suspended by 
the war, and in the opinion said: ‘*There is a mani- 
fest distinction between mere impediments and diffi- 
culties in the way of the performance of a condition 
and an impossibility created by law or the act of the 
government,”’ citing Wood v. Edwards, 19 Johns. 205; 
People v. Bartlett, 3 Hill, 570; Wolfe v. Howes, 20N. Y. 
LOT: 

The cases referred to establish the principle that in 
matters of contract a party may be relieved from the 
consequences of the obligation to perform, when per- 
formance is prevented by the act of God or the exer- 
cise Of asuperior power residing within the sover- 
eignty of the State. The same principle has been held 
to relieve a party from the obligation imposed by stat- 
ute. 

In Wilckens v. Willet, *40 N. Y. 521, a person ad- 
mitted to the liberties of the jail was taken by a war- 
rant of the speaker of the House of Representatives 
without the State, to show cause why he should not 
be punished for contempt. The judgment-creditor 
brought an action against the sheriff for an escape. 
The statute (2 Rev. Stat., p. 487, §63) provided that 
‘“ifany prisoner * * * shall goor beat large with- 
out the boundaries of the liberties of such jail, with- 
out the assent of the party at whose suit such pris- 
oner was committed, the same shall be deemed an es- 
cape of such prisoner,-and the sheriff * * * shall 
be answerable therefor to such party for the debt,”’ 
etc. In that case, as in this, the statute contained, in 
terms, no exception whatever. 

The statute under consideration provides that ab- 
sence ‘‘from duty without leave for five days’’ for- 
feits the office. In the case cited the statute provided 
that going or being at large without the boundaries of 
the liberties of the jail ‘t shall be deemed an escape,”’ 
and the sheriff shall be liable, and the court held 
that if was not an escape, because while he was 
actually without the jail liberties, he was so without 
by authority of law. Upon the same principle it has 
been determined that taking a prisoner away from the 
jail liberties on a habeas corpus ad testificandum does 
not constitute an escape. Noble v. Smith, 5 Johns. 
B07; Hassam v. Griffin, 18 id. 48; Wattles v. Marsh, 5 
Cow. 176; Martin v. Wood, 7 Wend. 182. 

The relator was arrested by his superior officer upon 


a charge which the courts have determined to be un- 
founded, and thus precluded from discharging the 
duty which his office devolved upon him, and it would 
be a perversion of justice if the wrongful act of his 
superior officer should result in the forfeiture of his 
office. Wethink that the principle deducible from the 
cases cited demands the holding that the unjustifiable 


~arrest and detention of the testator (for unjustifiable 


such detention must be held to be upon the verdict of 
the jury) did not operate to divest him of his title to 
the office of patrolman; that his absence was in obe- 
dience to the command of the law, and not therefore 
within the intendment of the statute. It follows that 
the relator was entitled to his salary for the period 
claimed, and the defendant having refused to pay, 
mandamus was the proper remedy. 

The trial court erred in granting a money judgment ~ 
against the defendant, and so much of the order of the 
General Term as affirms such judgment must be re- 
versed. The order of the General Term, and the writ 
of mandamus issued thereon, must be further modi- 
fied by striking out the allowance for costs of the ap- 
peal tothe General Term. As thus modified, the or- 
der of the General Term is affirmed without costs of 
this appeal. 

POTTER, BRADLEY AND VANN, JJ., concur. 


Brown, J. (dissenting). I dissent from the conclu- 
sion of the court in thiscase. The defense to the re« 
lator’s claim for salary is that by reason of absence 
from duty without leave for the term of five days he 
bad from the 19th day of June ceased to be a member 
of the police force of the city. The section of the 
statute upon which this defetise rests is as follows: 
‘‘Any member of the police force who shall be absent 
from duty without leave for the term of five days shall 
at the expiration of said five days cease to be a mem- 
ber of the police force.’’ This provision is contained 
in chapter 755, Laws 1873, section 5, which is entitled 
‘An act supplemental to the act entitled ‘An act to 
reorganize the local government of the city of New 
York,’ passed April thirty, eighteen hundred and seve 
enty-three.” This statute relates wholly to the police 
force of the city, and is supplemental to article 7, 
chapter 335, Laws 1873. Article? relates generally to 
the organization and discipline of the police force, and 
among other things provides for a board of commis- 
sioners, to be known as police commissioners, who 
shall appoint the police force. It then provides (§ 41) 
that ‘‘ the government and discipline of the police de- 
partment shall be such as the board may * * * 
prescribe, but members of the police force shall be re- 
movable only after written charges shall have been 
preferred against them, and after the charges have 
been publicly examined into, upon such reasonable 
notice to the person charged and in such manner of 
examination as the rules and regulations of the board 
of police may prescribe.” Section 47: ‘*No member 
of the police force, under penalty of forfeiting the sal- 
ary or pay which may be due to him, shall withdraw 
or resign, except by permission of the board of police. 
Unexplained absence, without leave, of any member 
of the police force for five days shall be deemed and 
held to be a resignation by such member, and accepted 
as such.’’ Section 55: ‘‘The board of police shall have 
power in its discretion, on conviction of a member of 
the force of any legal offense or neglect of duty, 
* * * or absence without leave, * * * to punish 
the offending party by reprimand, forfeiting and with- 
holding pay for a specified time, or dismissal from the 
force.” 

Thus stood the law on the subject under considera- 
tion from April 30, 1873, until the enactment of the 
supplemental law of June 13 of the same year. Ab- 
sence from duty without leave for any period of time 
was an offense for which the offender might be tried, 
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and upon conviction punished by reprimand, fine or 
dismissal from the force, and unexplained absence 
without leave for five days was to be deemed a resig- 
nation, and accepted assuch. The latter offense was 
made amore severe one than the former, and was vis- 
ited with a more severe penalty. Section 5of the sup- 
plemental act must be read in connection with these 
provisions. Tbe several sections quoted are in pari 
materia, and the Legislature intended to supplement 
the old law by the new provision. But if this provis- 
ion is to be construed as relating to a voluntary ab- 
sence only, and not to an involuntary or enforced ab- 
sence, it will be found that the new provision is mere 
surplusage, and adds nothing to the old law. Clearly 
under the first act no member of the force,if absent 
for a period less than five days, could be removed ex- 
cept after trial and judgment of the board, and in case 
of absence fora period of five days or more, whether 
or not such absence should be deemed and held to be 
a resignation would depend on the explanation of the 
absentee to his superior officer. This would involve 
examination and evidence, and the determination of 
the fact as to whether the explanation was sufficient 
and satisfactory, and would therefore necessitate a 
trial and judgment. 

It thus appears, I think, that under the principal act 
no member of the force could be removed except after 
trial, and this involved the preferment of charges and 
reasonable notice thereof to the accused, and a public 
examination. If now section 5 of the supplemental 
act is to be construed to refer to voluntary absence 
only, what has been added to the prior law, or of what 
force is the laterenactment? Involuntary absence is 
explainable absence, but this offense is covered by the 
first act, and those guilty of it may, under its provis- 
ion, be removed from the force. This construction 
must therefore be rejected, as giving no effect to the 
manifest intention of the Legislature to alter the first 
law. That the Legislature intended to add something 
to the law is obvious, and [ think they have expressed 
their intention so clearly that the meaning is plain. 
Under the first act, as I have shown, there would nec- 
essarily be dismissal by the slow process of prefer- 
ment of charges and trial; but intending to remove 
the necessity of a trial and make absence for the pe- 
riod stated itself work a destruction of membership 
on the force, it was enacted, in plain and unambigu- 
ous language, that a member of the force who should 
be absent for five days without leave, ‘‘ at the expira- 
tion of said five days should cease to be a member of 
the police force.”’ 

No written charges or trial or conviction by the po- 
lice board is made necessary to accomplish that result, 
but at the end of the fifth day of absence the absentee 
ceases, ipso facto, to be a member of the force. Ab- 
sence works its own penalty, and the law executes 
itself. No other construction will harmonize the two 
acts and give effect to allthe provisions on this sub- 
ject. Theomission in the supplemental act of the 
word ‘“‘unexplained,’’ and the provision that the ab- 
sentee should at the expiration of five days ‘‘ cease to 
be a member of the force,”’ in place of that contained 
in the principal act, that absence should be held to be 
resignation of such absentee, indicates clearly to my 
mind the intention of the Legislature to make ‘‘ab- 
sence’’ of itself work a dissolution of membership in 
the force. Section 5 of the supplemental actjis plainly 
a substitute for the provision relating to unexplained 
absence in section 47 of the principal act. The two 
provisions cannot stand together, and the later must 
prevail. This view of the law has further confirma- 
tion by section 273, chapter 410, Laws 1882, known as 
the ‘*‘Consolidation Act,’ where it appears that the 
Legislature have to alimited extent restored the pro- 
visions of the first law of 1873, and provided that ‘un- 





explained absence for five days shall be deemed and 
held to be a resignation, and the member so absent 
shall, at the expiration of said period, cease to be a 
member of the police force.’”’ Whether under this 
provision an absentee would be entitled to a trial, or 
whether the law executes itself, is pot now necessary 
to be determined. Public policy also dictates that 
this construction should be placed upon thelaw. The 
police force of the city is asemi-military organization. 
Its efficiency can be maintained only by discipline of 
the strictest character. The numbers of the force and 
the power to increase it are limited; it watches ona 
large territory, and the maintenance of order through- 
out the city demands from each member his presence 
at his post. Absence from duty without leave would 
be an offense which, more than all others, would im- 
pairitsefficiency. Mindful doubtless of the necessity 
of istrict discipline among its members, the Legis- 
lature has seen fit to prescribe that absence for a given 
period without leave shall forfeit the absentee’s posi- 
tion on the force. This rule is the law of the police 
officer’s being, under which he enlists. The State has 
said to him in substance: ‘‘If you are absent from 
your post at any time for five days, you cease to be an 
officer at the expiration of that period. No matter 
what reason may exist, the fact of absence removes 
you from the force.’’ And is not this rule, in view of 
the constant vigilance necessary to protect the prop- 
erty and inhabitants of the chief city of the nation, a 
reasonable and proper one? Suppose sickness should 
break out among the officers of the force, disabling 
many from the performance of their duty, and some 
emergency should arise requiring the service of all the 
members of the force, would not the police commis- 
sioners have the right to say tothe sick: ‘‘ We will not 
give you leave of absence. The public interests will 
not permit. We must have your service, or fill your 
place with others.’’ I think such power should exist; 
in other words, that the police board should have 
power at any moment to increase the force to the limit 
allowed by law, but under any other construction of 
the statute under consideration many officers might 
be absent from duty, from causes over which they had 
no control, and the city be compelled to do without 
their service, and the police board be powerless to sup- 
ply their places. The board, under section 3, chapter 
755, Laws 1873, has power by a unanimous vote to re- 
store a member who has been dismissed from the 
force, and under this provision no substantial hard- 


| ship can befall any member under the construction I 


have given the law. 

I think the judgment should be reversed, and the 
proceedings dismissed with costs. 

Fouuett, C. J., and Harent, J., concur. 


FRAUDULENT CONVEYANCES ps ACCOUNT- 
ING. 


NEW YORK COURT OF APPEALS, MAY 8, 1889. 





Loos v. WILKINSON. 


Where a conveyance is set aside as fraudulent as to the 
grantors’ creditors, the grantee, on accounting for the 
rents and profits, is entitled to credit for taxes paid by 
him, and for repairs made which were necessary for the 
preservation of the property, and to keep it tenantable, 
and for interest paid on mortgages which were valid liens 
on the property, though he was a guilty participant in 
the fraud. 

But the grantee cannot have credit forinterest paid at the 
rate of seven per cent, when the mortgagees could have 
legally demanded but six per cent. 

The property being large and valuable, and having been 
placed by the grantee in the hands of an agent, who man- 
aged it and collected the rents, such grantee should be 
allowed for the agent’s commissions, 
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But credit for items paid for insurance for the benefit of the 
grantee,or for the benefit of mortgagees, is not allowable; 
though where there were inserted in the policies, with the 
consent of the insurers provisions that the receivers in 
the judgment-creditors’ action should also be insured 
thereunder, the grantee may be allowed for the expense 
of the insurance, to the extent to which the receivers 
adopted it. 

Where it cannot be ascertained from the record how much of 
the expense of such insurance the receivers should bear, 
no allowance can be made in the Court of Appeals, but 
the question will be left to the Supreme Court to order a 
further reference, in its discretion. 


PPYAL from Supreme Court, General Term, 
Fourth Department. This action was commenced 
by plaintiffs, judgment-creditors of J. Forman Wilkin- 
son and Alfred Wilkinson, to set aside certain convey- 
ances of real estate situate in the city of Syracuse, 
made by their debtors to John Wilkinson, on the 
ground that they were executed by the grantors, and 
taken by the grantee, with intent to defraud the cred- 
itors of the grantors. The action resulted in a judg- 
ment setting aside the conveyances, which judgment, 
upon appeal to the General Term and to this court, 
was finally affirmed. 110 N. Y. 195. 

Johu Wilkinson had received the rents of the real 
estate from December 9, 1884, to July 1, 1886; and by 
the judgment it was adjudged that he should account 
for such rents, and pay them over to the receivers ap- 
pointed in this action. It was thereafter referred toa 
referee to take an account of the rents, and he found 
that John Wilkinson was chargeable with the amount 
of rents received, $42,466.34; that he should be credited 
with the amount paid by him during the same period 
for necessary repairs on the premises, $1,351.78; with 
the amount paid by him for city, county and State 
taxes on the premises, while he occupied them, $9,- 
257.59; with the interest paid by him on the mortgages 
upon the premises, which came due while he occupied 
the same, computing it at six per cent, $7,973.86; with 
amount paid by him for insurance, $2,136.90—making 
a total credit of $20,720.13, and leaving due $21,746.21, 
upon which sum interest from the lst day of July, 
1886, to the date of his report, amounting to $1,330.05, 
was charged. The plaintiffs excepted to the report of 
the referee, so far as it allowed any credits to John 
Wilkinson as an offset to or deduction from the gross 
amount of rents received by him. It appeared upon 
the hearing before the referee that the rents were col- 
lected by John Wilkinson through an agent who took 
charge of and managed the property, and he claimed 
to be allowed for the services of his agent the sum of 
five per cent upon the gross amount of rents, to-wit, 
$2,323.32. This claim was disallowed by the referee, 
and to such disallowance John Wilkinson excepted. It 
also appeared that he paid upon the mortgages upon 
the real estate interest at the rate of seven per cent, 
and he claimed to be allowed the whole sum thus paid. 
The referee however only allowed interest paid upon 
the mortgages at the rate of six per cent, and John 
Wilkinson excepted to the disallowance of the one per 
cent. The report of the referee came on for confirma- 
tion at a Special Term, and there it was in all things 
confirmed, except that a credit of $900 was allowed to 
John Wilkinson for the services of his agent in collect- 
ing the rents of the real estate. Both parties then ap- 
pealed to the General Term, where the order of the 
Special Term, so far as it allowed any credits to John 
Wilkinson, was reversed, and all his credits were dis- 
allowed, and thus he was charged with the gross 
amount of rents received by him, to-wit, $42,666.34, 
and interest thereon, and from the order of the Gen- 
eral Term he appealed to this court. 


Louis Marshall, for appellant. 


Frank H. Hiscock, for respondents. 


EARL, J. (after stating the facts as above). Upon 
the trial of this action it was adjudged that 
the deed from J. Forman and Alfred Wilkin- 
son to John Wilkinson was executed and deliv- 
ered by them, and received by him with intent on 
the part of each of them to hinder, delay, cheat and 
defraud the plaintiffs and other creditors of the grant- 
ors, and that it was therefore fraudulent and void, 
and should be set aside. It was held at the General 
Term, by the decision now under review, that, because 
the grantee, John Wilkinson, was an active and guilty 
participant in the fraud, he was entitled to no deduc- 
tion from the gross amount of rents received by him, 
on account of money paid by him either for taxes, in- 
terest, repairs, insurance or the expenses of collecting 
the rents. This conclusion was reached by the appli- 
cation of the general rule that a fraudulent grantee, 
thus situated, is entitled to no protection, aid or assist- 
ance from a court of equity. A general statement of 
the rule is found in Sands v. Codwise, 4 Johns. 537, in 
the Janguage of Chief Justice Kent, as follows: “A 
fraudulent conveyance is no conveyance, as against the 
interest intended to be defrauded. This is the plain 
language and intelligent sense of the rule of the com- 
mon law. It is impossible that those deeds can be 
permitted to stand as a security, if they are to be ad- 
judged void ab initio. If they have no lawful exist- 
ence, it would be inconsistent and absurd to recognize 
them for any lawful purpose. I presume there is no 
instance to be met with of any reimbursement or in- 
demnity afforded by a court of chancery to a parti- 
ceps criminis, in a case of positive fraud. In Smith v. 
Loader, Finch Prec. 80, the party advancing money to 
an agent, under a combination with him to cheat the 
principal, lost his whole security from the principal for 
the money actually advanced to his agent. It is fitand 
proper that this result should take place, as a contrary 
course might afford countenance to fraud by giving it 
a partial effect. It would not become a court of equity 
to take a single step to save harmless a party detected 
in a fraudulent combination to cheat.” 

In Boyd v. Dunlap, 1 Johus. Ch. 479, the same 
learned jurist said: ‘*A deed fraudulent in fact is ab- 
solutely void, and is not permitted to stand as a se- 
curity for any purpose of reimbursement or indem- 
nity.” 

In Lobstein v. Lehn, 120 Ill. 549, it was held that a 
deed fraudulent in fact is absolutely void as against 
creditors of the grantor, and will not be permitted to 
stand as a security for any purpose of reimbursement 
or indemnity, but that it is otherwise with a deed 
which is only constructively fraudulent; that in the 
latter case the grantee may hold the same as a secur- 
ity for a debt honestly due him. 

The following cases are particularly relied upon to 
sustain the conclusion of the General Term: Bean v. 
Smith, 2 Mason, 252; Railroad Co. v. Soutter, 13 Wall. 
517; Borland v. Walker, 7 Ala. 269; T'hompson v. Bick- 
ford, 19 Minn. 17; Allen v. Berry, 50 Mo. 90; Seivers v. 
Dickover, 101 Ind. 495; Stovall v. Bank, 8 S. & M. 305; 
Kenney v. Browne, 3 Ridg. App. 462; Backhouse’s 
Adm’r v. Jett, 1 Brock. 500; Blow v. Maynard and Law- 
rence Vv. Blow, 2 Leigh, 29; Pettus v. Smith, 4 Rich. Kq. 
197; Mosely v. Miller, 13 Bush. 408; Van Horne v. 
Fonda, 5 Jobns. Ch. 388; King v. Wilcox, 11 Paige, 
589; Lore v. Dierkes, 16 Abb. N. C. 47; Bank v. War- 
ner, 12 Hun, 306; Wood v. Hunt, 38 Barb. 302; Davis 
v. Leopold, 87 N. Y. 620. We have carefully examined 
these authorities, and they furnish very little, if any, 
countenance for the contention of the plaintiffs. They 
are all cases where the fraudulent grantee was asking 
for the active interference of some court for his pro- 
tection, or for his reimbursement for improvements, 
for moneys paid in pursuance of the fraudulent ar- 
rangement with his grantor, or to discharge incum- 
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brances, or to secure to him the payment of a debt due 
to him from the fraudulent grantor, or where he was 
compelled to account for profits which he had actually 
made, or could have made, out of the property fraudu- 
lently conveyed; and the equitable rule was enforced 
that ‘‘he who hath committed iniquity shall not have 
equity,’ which is merely another way for saying ‘‘ that 
one who comes into a court of equity seeking its aid 
must come with clean hands.” Butin none of them 
was the question really involved or discussed, with 
which we are now dealing, with the possible exception 
of three cases to which we now call attention. 

In Wood v. Hunt evidence was given that the fraud- 
ulent grantee of land, subsequently to the grant, paid 
certain debts of the grantor, and purchased certain ob- 
ligations against him, and it was held that the grantee, 
by such evidence alone, did not present a case which 
entitled him to demand, as a condition to the granting 
of relief to the creditors of the grantor by adjudging 
the grant void and directing a sale of the premises, 
and the satisfaction of a judgment-creditor from the 
proceeds of the sale, that any provision should be 
made for his indemnity for sums which he had thus 
voluntarily paid. The complicity of the grantee in the 
fraud of the grantor deprived him of any right to relief 
in respect to such payments from a court of equity. In 
that case the fraudulent grantee was seeking the pro- 
tection of the court for payments to creditors of the 
grantor, and to the grantor himself. It is true that in 
a certain contingency he was ordered to account for 
rents and profits. But there was no adjudication as 
to the principles upon which such an accounting 
should be had and no holding that upon such an account- 
ing a fraudulent grantee should be bound toaccount for 
the gross rents and profits received, without any allow- 
ance for taxes or repairs. 

In Thompson v. Bickford the court said: ‘‘ In equity, 
, conveyance set aside as constructively fraudulent, is 
upheld, in favor of one not guilty of actual fraud, to 
the extent of the actual consideration, and is vacated 
only as to the excess. But if there be actual fraud 
there is no difference between law and equity. The 
conveyance is considered as void ab initio, and set 
aside entirely, and cannot stand as security to the 
fraudulent grantee. It is the same thing as if nosuch 
deeds had ever been executed.” In the head-note it is 
stated that the rents and profits and the proceeds of 
the parcel of land sold were liable to the same extent 
as the land, and that the grantee was accountable for 
them to the grantor’s creditors, without deduction for 
his demands or for money paid for taxes, or to extin- 
guish liens or incumbrances placed thereon by the 
grantor. The facts as to the payment of the taxes do 
not appear. There is no discussion as to them in the 
opinion, and it does not appear clearly from the opin- 
ion that the court held that the fraudulent grantee 
could not have a deduction from the rents on account 
of taxes paid by him. So faras it was held that the 
fraudulent grantee could not claim reimbursement for 
the liens or incumbrances paid, or that he could not 
have satisfaction of the indebtedness from the fraud- 
ulent grantor to him, it was simply an enforcement of 
the general rule in harmony with all the other cases. 
The main contention there was as to the indebtedness 
of the fraudulent grantor to the fraudulent grantee, 
and it does not appear that the fraudulent grantee was 
required to account for the gross rents. 

In Allen v, Berry it was held that where a creditor 
purchases the lands of his debtor at a sale under exe- 
cutiou, and brings suit against the debtor and a third 
party to set aside as fraudulent a conveyance of the 
land from the former to the latter, no principle of 
equity will permit the fraudulent grantee to offset 
against the value of the property the amount he may 
have paid for it; that fraud renders the deed abso- 


lutely void as to creditors, and the plaintiff is entitled 


| to recover the property and its rents, etc., as though 


no such fraudulent deed ever had been made. Inthat 
case Jones, the frandulent grantee, put improvements 
upon the house fraudulently conveyed to him to the 
amount of about $1,200, and he occupied it himself, 
and it was proven that the rents and profits were 
worth $100 per annum, and he was ordered to pay the 
plaintiff $400 for four years’ rent. Jt does not appear 
that the improvements made upon the house were 
necessary for its preservation, or to make it suitable 
for occupation. The costs of the improvements were 
not actually disallowed. The property was sold under 
a mortgage foreclosure, and there was a surplus of 
$1,700, which came into the hands of Jones, and this 
statement is contained in the opinion: ‘‘ The decree 
does not refer to the improvements made hy Jones on 
the Hamilton house, nor does it charge him with the 
overplus money he received at the sale under the 
county mortgage, which, with other moneys collected 
by him, was more than the amount of the alleged im- 
provements.”’ It therefore appears in that case that 
the fraudulent grantee was allowed to retain more 
money than the amount of the improvements made by 
him upon the house. These cases therefore have little 
or no bearing upon the present discussion. The only 
authority we have been able to find squarely uphold- 
ing the plaintiffs’ contention is Strike’s Case, 1 Bland, 
57. In that case Strike was the fraudulent grantee of 
property subject to a ground-rent, and he was com- 
pelled to account for the full value of the rents and 
profits of the property, rejecting entirely his claim for 
his advances in payment of taxes, ground-rent and an 
assessment for a street extension. While the rule as 
to the responsibility of fraudulent grantees was there 
very accurately stated and properly applied by the 
chancellor of Maryland, so far however as it was de- 
cided that the fraudulent grantee should be made to 
account for rents and profits without any allowance 
for taxes, assessments and ground-rents paid by him, 
it is, we believe, unsupported by any authority, and 
stands without a fellow in this country orin England. 
There is not a hint in any authority in this State sus- 
taining the contention of the plaintiffs. But hereand 
elsewhere there are some authorities which sustain 
the claim of the appellants as to some of the items, at 
least, which were disallowed at the General Term. 

In Bump on Fraudulent Conveyances (page 575) it is 
said: ‘When the transfer is tainted with actual fraud, 
no allowance can be inade for improvements. It would 
seem however to be just and reasonable to allow ex- 
penditures as an offset torents and profits, especially 
when they have been made to pay taxes.”’ 

In Jackson v. Ludeling, 99 U. S. 518, the case arose 
under the civil law as administered in Louisiana, and 
cannot therefore be an authority in this case. But 
Mr. Justice Bradley, delivering the opinion in that 
case, said: ‘‘ But as the vice of their title consisted in 
their own inequitable acts and proceedings, we think 
that they are to be regarded in the Innguage of the 
civil law, as possessors in bad faith. The common law 
allows nothing to the possessor in good or bad faith 
for expenditures made upon land from which he is 
evicted by superior title; but equity, in cases within 
its jurisdiction, allows the possessor in good faith, 
both for repairs and improvements; but, where the 
possessor (being a trustee) has been guilty of actual 
fraud, it makes him no allowance for improvements, 
but allows him compensation for necessary repairs.” 

In Sands v. Codwise, while the general rule as to the 
situation and responsibilities of fraudulent grantees is 
accurately and fully stated by Chief Justice Kent, and 
the fraudulent grantees there were ordered to account 
for the rents and profits of the lands conveyed to 
them, it was ordered (page 605) that in taking such ac- 
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counts allowances should be made for taxes, repairs 
and improvements permanently useful, and that only 
the balance of the rents and profits should be paid to 
the assignee of the estate of the fraudulent grantor, 
and that case seems to be a precise authority for the 
allowance in this case of the sums paid by John Wil- 
kinsou for taxes and repairs. 

In Van Horne v. Fonda the defendant was held to 
be a fraudulent purchaser of what was called the 
**Caughnawaga Farm,’ and it was decreed that he 
should convey the same to the plaintiffs free from all 
incumbrances. The learned counsel for the plaintiffs, 
Mr. Henry, admitted that while the defendant should 
be charged with the rents and profits of the farm he 
should be credited with actual expenditures for repairs. 
Chancellor Kent held that the defendant ought to be 
charged with the rents and profits and credited ‘ with 
expenditures for actual repairs.’’? He said, further: 
‘*Nor do I think that the defendant ought to be al- 
lowed, under the circumstances of this case, for what 
might otherwise be deemed beneficial improvements 
made by him on the Caughnawaga farm. He entered 
in his own wrong, and held undera claim of title pro- 
cured by fraud, and he is not entitled beyond the 
amount of his actual expenditures. Every thing be- 
youd that was gratuitous. A fraudulent possessor is 
never allowed for beneficial improvements.” 

In King v. Wilcox, 11 Paige, 589, the owner of a lot, 
with a house thereon, which was subject to two mort- 
gages, conveyed it absolutely to his brother-in-law for 
the purpose of defrauding his creditors, and the 
grantee subsequently went into possession, and re- 
ceived the rents and profits, and made some improve- 
ments thereon, and subsequently paid and took an as- 
signment of the mortgages; and it was held that a 
subsequent creditor of the fraudulent grantor had a 
right to file a bill to set aside the fraudulent convey- 
nuce, and to have the proceeds of the property applied 
to the payment of his debt, after paying the amouut 
due upon the mortgages, and the value of the improve- 
ments made by the fraudulent grantee upon the prem- 
ises. It was also held that, in taking an account of the 
rents and profits of the premises received by the 
fraudulent grantee, to be offset against the amount 
due to him upon the mortgages, he should not be 
charged with that part of the rents and profits which 
had arisen exclusively from his own improvements. 
The chancellor said: ‘*‘ So far as respects the mortgages 
(held by the fraudulent grantee) the rents and profits 
are unquestionably an equitable offset, after deduct- 
ing for taxes and assessments, except such part of the 
rents and profits as have arisen exclusively from im- 
provements made by Sawyer,” the fraudulent grantee. 
It is true that there the fraudulent grantee, after he 
had taken an assignment of the mortgages, was in 
some sense a mortgagee in possession. Yet he had 
taken the conveyance and gone into possession for the 
purpose of defrauding the creditors of the grantor; 
and it is not perceived how, while he was thus in pos- 
session, he could better his condition by taking an as- 
sigument of valid mortgages for the purpose of still 
further effectually carrying out the fraudulent scheme. 
He was still a fraudulent grantee in possession, and 
bound to account for the rents and profits upon the 
same principle which would be applicable to any other 
fraudulent grantee, and yet it was held that he was 
entitled to deductions on account of taxes, assess- 
ments and improvements. 

A further reference to the authorities is not needful. 
We think the weight of authority is where we might 
expect to find it, in favor of the allowance of at least 
some of the claims of John Wilkinson which were dis- 
allowed at the General Term. It is the general rule, 
even in actions to recover damages for pure torts, that 
the plaintiff shall recover compensation for such dam- 


ages ouly as he has actually suffered, and such is the 
invariable rule in all cases, except where, by the set- 
tled rules of law, punitive damages may be awarded, 
and in such cases courts are constantly striving to 
come nearer to the rule of compensation, leaving the 
wrong-doer to the criminal courts for punishment. In 
actions of ejectment, even against persons occupying 
land without a shadow of right, the plaintiff can re- 
cover as mesne profits only the rental value, as in an ac- 
tion for use and occupation; and such value is not 
based upon gross rents, but upon net rents after allow- 
ance for necessary repairs, taxes and other fixed 
charges. Murray v. Gouverneur, 2 Johns. Cas. 438; 
Holmes v. Davis, 19 N. Y. 488. The wrongful in- 
fringer of a patent is not required to pay to the pat- 
entee the gross profits he has made, but only the net — 
profits. The Tremolo Patent, 23 Wall. 518; Burdell v. 
Denig, 92 U.S. 716. 

It is true that a fraudulent grant to a grantee, who 
isa guilty participant in the fraud, must, as to the 
creditors of the grantor, be treated as void ab initio. 
But the only way the creditors can reach the rents and 
profits received by the grantee is by an accounting in 
equity. And what does such an accounting mean? 
Does if mean that he shall pay for more rent than he 
has received, or could have received, for more profits 
than he has made or could have made? Shall he ac- 
count to the creditors for more rents than they could 
have received if they had had possession of the real 
estate? If the grant be of a waste piece of land, which 
the grantee has improved 80 as to make rent possible, 
shall he account for gross rents without any allowance 
for his improvements? Ifthe fraudulent conveyance 
‘be of a vessel, unseaworthy, and the vendee makes her 
by repairs seaworthy, and then charters her, shall he 
be required to account for the gross charter money ? 
Or in the cases above cited, where the fraudulent ven- 
dee of slaves was compelled to account for their hire, 
would an allowance for their maintenance while they 
were working for hire have been denied? To answer 
these queries in the affirmative would, even in a court 
of equity, bea wide departure from the rule of com- 
pensation. It would be spoliation, not justice or 
equity. A court of equity does not sit for the punish- 
ment of criminals. If a fraudulent grantee has vio- 
lated the criminal law, he may be prosecuted and pun- 
ished in the criminal courts. While such a grantee 
will not be allowed for permanent improvements made 
upon the granted property to suit his fancy, or simply 
to promote his supposed interests, when the creditors 
of the grantor come into a court of equity seeking to 
compel him to account for rents and profits, the ac- 
counting must be upon equitable principles; and when 
he has been compelled to surrender the property con- 
veyed to him, and to account for all the profits he has 
made, or could have made, or ought to have made 
therefrom, the ends of justice have been completely 
aud exactly attained. 

Now, looking first at the taxes paid by John Wilkin- 
son, they were imposed by supreme authority for the 
benefit of the public, and were inevitable. If the cred- 
itors had taken the property at the time John Wilkin- 
son took it, they would have been obliged to pay 
them. By the payment he did them no wrong, and 
caused them no prejudice. Why should he not be al- 
lowed them? Upon what principle of equity, or upon 
what ground of reason or public policy or justice, can 
he be compelled to allow for the gross rents without 
any deduction whatever for the taxes which he was 
obliged to pay? 

In reference to the repairs it was found that ‘‘ they 
were necessary for the preservation of the property, 
and to keep the same tenantable.’’ The expenses for 
them were not made in pursuance of or to carry out 
the fraudulent scheme, or to gratify the caprice of 
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John Wilkinson, but they were necessary to preserve 
this very property for the creditors, and to make the 
reuts for which he is accountable. Why then should 
he not be allowed for such expenses? No harm or 
prejudice is caused the creditors by such allowance. 
The repairs, as it turned out, were really made for 
their benefit. 

As to the interest upon the mortgages, there was no 
dispute that the mortgages were valid liens upon the 
property. The interest had to be paid. If the credit- 
ors had taken the property, they would have been 
obliged to pay it. The payment was one made for 
their benefit and in their iuterest. It had no connection 
whatever with the fraudulent scheme, and it is impos- 
sible to perceive upon what principles of justice or 
equity an allowance for such payment could be re- 
fused. The case would be different if John Wilkinson 
were so situated that he was obliged to come into a 
court of equity, and ask for affirmative relief, that 
these claims be enforced against the property or paid 
out of it. Then the court might leave him entangled 
in the toil which he himself had woven, consisting of 
his own free individual acts. But he asks nothing. 
He is on the defensive. He is bound to account for 
the rents, but claims that these sums have been ex- 
pended out of them, and that he has only the balance 
for which he is accountable. The court could have 
compelled him to account either for the rental value 
of the property or for the rents actually received ; and, 
if he had been compelled to account for the rental 
value, it would have been that value, with the inter- 
est, taxes and repairs considered upon the question of 
the value, and the plaintiffs should not bein a better 
position when, instead of taking the rental value, 
which is really all they have lost, they take what he 
has actually received for rents, which must mean what 
he has received after the necessary deductions. 

We are not quite so clear that an allowance ought to 
be made for the expense of collecting the rents. If 
John Wilkinson had done the work of collecting the 
rents personally, no allowance for that work could be 
made. But the property from which the rents came 
was very large and valuable, and it was placed by him 
inthe hands of an agent, who managed it and col- 
lected the rents; and we think that an allowance for 
commissions, which is an ordinary allowance in such 
cases, is proper. The rents came to him reduced by 
the amount of this charge, and in estimating the rental 
value of real estate a charge of this kind would gen- 
erally be considered. 

But the claim for insurance rests upon different 
principles. That in no way, as it turned out, bene- 
fited any one. It was not an insurance for the benefit 
of the creditors, but solely for the benefit of John Wil- 
kinson, and, if the property had burned down, they 
could not have enforced it in their favor. In that 
event no one could have collected the insurance ex- 
cepting John Wilkinson, and he might have failed, 
and, even if he had succeeded in getting the insurance 
money, it is not certain that these creditors would 
have been entitled to it or able to reach it. Néippes’ 
Appeal, 75 Penn. St. 472; Carpenter v. dnsurance Co., 
16 Pet. 495; Lerowv. Wilmarth, 9 Allen, 382. The find- 
ing of the referee in reference to the insurance is as 
follows: ‘‘That between the 9th day of December, 
1884, and the Ist day of June, 1886, Mr. Chamberlain 
also paid for insurance upon the Globe Hotel property 
and the residences of J. Forman and Alfred Wilkin- 
son, conveyed to John Wilkinson, the sum of 
$2,136.91; that by the terms of a portion of said 
policies the loss, if any, which would occur, was 
first made payable to J. Forman and Alfred Wil- 
kinson as executors of the last will and testament of 
John Wilkinson, the interest so sought to be protected 
being the mortgaged interests above described; that 
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prior to the expiration of a portion of said policies, to- 
wit, on the 7th day of October, 1886, with the consent 
of the insurers, a provision was inserted in the respec- 
tive policies then in force, providing that said policies 
insured John Wilkinson, J. Forman Wilkinson, and 
the estate of Alfred Wilkinson, Charles FE. Hubbell, 
and Albert K. Hiscock, as receivers under certain 
judgments of J. Forman and Alfred Wilkinson, and 
Charles EK. Hubbell, as assignee of said Wilkinsons, as 
their respective interests may be determined; that the 
premiums on all of said policies were paid by Mr. 
Chamberlain.” It is impossible to perceive how any 
allowance could be made to John Wilkinson for the 
expense of insurance procured for the benefit of the 
mortgagees. But it appears that on the 7th day of 
October, 1886, by consent of the insurers, a provision 
was inserted in the policies then in force, providing 
that they should insure John Wilkinson, J. Forman 
Wilkinson, and thé estate of Alfred Wilkinson, Charles 
EK. Hubbell, and Albert K. Hiscock as receivers ap- 
pointed in this action; and so far as the receivers 
themselves adopted the insurance, and thus secured 
its protection, itis proper that they should bear the 
expense thereof. But how much of the expense they 
should equitably bear was not shown, and cannot be 
ascertained from this record. It is possible that some 
apportionment of the expense of insurance ought to 
be made, and can be made, and, if that be so, a further 
reference may be ordered, in the discretion of the Su- 
preme Court, to ascertain the amount, but no allow- 
ance can now be made for it. 

It is claimed on behalf of Johu Wilkinson that he 
should have been allowed his full claim for commis- 
sions paid his agent for collecting the rents as found 
by the referee, to-wit, $2,323.32, and that the Special 
Term erred in allowing him only $900 for that item. 
All the evidence was before the judge at the Special 
Term, and we cannot say that he erredin his estimate 
of the value of the services, and the amount to be al- 
lowed as compensation therefor. 

John Wilkinson actually paid upon the mortgages 
which were liens upon the property interest at the rate 
of seven per cent, but the referee and the Special Term 
credited him with interest at the rate of six per cent 
only. In this we think there was noerror. The mort- 
gages had been long past due, and six per cent only 
could be demanded by the mortgagees. He could not 
claim credit for an overpayment. So farus the one per 
cent is concerned, the creditors derived no benefit 
whatever therefrom. Bennett v. Bates, 94 N. Y. 378. 

Our conclusion therefore is that the order of the 
General Term should be reversed, and the order of the 
Special Term modified by striking out the credit of 
$2,136.90 for insurance, and as thus modified it should 
be affirmed, without costs to either party upon appeal 
to the General Term and to this court. 

RuaGer, C. J.,. and ANDREWS and PECKHAM, JJ., 
concur; and DANFORTH, FINCH and GRAY, JJ., ex- 
cept as to the item’of $900 for expense of collecting 
rents. 





COPY RIGHT—PHOTOGRAPH—IMPLIED CON- 
TRACT NOT TO SELL COPIES — INJUNC- 
TION. 


CHANCERY DIVISION, DEC. 21, 1888. 


POLLARD v. PHOTOGRAPHIC COMPANY.* 


This was an action brought by a husband and wife against 
A., trading as the Photographic Company. The wife had 
been photographed at the shop of the defendant, and 
bought and paid for a number of copies, in the ordinary 


way without any special contract or agreement. The de- 
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fendant afterward exhibited the lady’s photograph in his 
window, with scrolls of leaves drawn above and below it, 
and the inscription, ‘‘A Merry Xmas and a Happy New 
Year.’ There was a conflict of evidence whether this 
was intended for sale as a Christmas card, or only as an 
advertisement to invite orders for photographs similarly 
executed. One copy was sold to the plaintiff’s agent sent 
to purchase it, but the defendant swore that he had re- 
fused to sell except to a friend of the plaintiff. 

Held, that though the property in the negative of a photo- 
graph belongs to the photographer, the bargain between 
the photographer and the customer implies an agreement 
that prints taken from the negative are appropriated to 
the use of the customer only, and inthe absence of the 
permission of the customer, express or implied, the pho- 
tographer is not justified in striking off copies for his own 
use, either for sale, exhibition by way of advertisement 
or otherwise. 

An injunction was granted to restrain the defendant from 
selling or exhibiting copies. 

HE defendant in this action carried on business in 
Rochester as a photographer under the name of 
the Photographic Company. In August, 1888, Mrs. 

Pollard called at the defendant’s place of business, and 

had her photograph taken in several positions. Other 

photographs were taken by the defendant about the 
same time of other members of herfamily, and for the 
whole she paid the defendant £7 10s. No special stipu- 
lations were made by Mrs. Pollard or by the defend- 
ant about the copyright in the photograph. 

In November in the same year the defendant ex- 
hibited in his window a copy of Mrs. Pollard’s 
photograph, got up as a Christmas card, by the addi- 


tion above and below the photograph of scrolls of, 


leaves with the superscription in letters apparently 
composed of leaves of the words, ‘‘A Merry Xmas and 
a Happy New Year.” 

The plaintiffs, Mrs. Pollard and her husband, upon 
learning that this photograph was exhibited in the de- 
fendant’s window, placed the matter in the hands of 
their solicitor. His clerk went to the defendant's 
place of business and asked for a photograph of Mrs, 
Pollard. The defendant offered him a plain copy and 
asked 2s. for it. The clerk then asked for one like the 
copy in the window. There was some conflict of evi- 
dence as to the conversation which then took place, 
the defendant stating that he said the copy in the win- 
dow was not placed there for sale, but only as a speci- 
men, with the view of obtaining orders for photo- 
graphs taken in a similar manner, and that he asked 
the clerk three times whether he had Mrs. Pollard’s 
authority to purchase the photograph, and only sold it 
on the clerk’s assuring him that he had. 

The clerk stated that the defendant merely asked 
him if he was a friend of Mrs. Pollard’s, and then sold 
him the photograph from the window. Hestated also 
that he asked the defendant whether he had authority 
to sell Mrs. Pollard’s photograph, and the defendant 
answered, yes, to her personal friends. This was not 
denied. Neither Mrs. Pollard nor her husband had 
given any authority whatever for the sale or exhibi- 
tion of her photograph. 

It appeared that after selling the photograph in the 
window to the solicitors clerk, the defendant had 
placed in his window another copy got up in the same 
way. 

This action was brought by Mr. and Mrs. Pollard, 
for an injunction to restrain defendant from offering 
for sale or selling, exhibiting as advertisement, or 
dealing with the photograph of Mrs. Pollard, either as 
a Christmas card or otherwise. 


Cozens-Hardy, Q. C., and Silvester, for plaintiffs. 
Emden, for defendant. 


NortuH, J. The question is whether a photographer 
who has been employed by a customer to take his or 
her portrait is justified in striking off copies of such 





photograph for his own use, and selling and disposing 
of them, or publicly exhibiting them by way of adver- 
tisement or otherwise, without the authority of such 
customer, either express or implied. I say ‘‘express 
or implied,” because a photographer is frequently al- 
lowed, on his own request, to take a photograph of a 
person under circumstances in which a subsequent sale 
by him must have been in the contemplation of both 
parties, though not actually mentioned. To the ques- 
tion thus put, my answer is in the negative—that a 
photographer is not justified in so doing. Where a 
person obtains information in the course of a confi- 
dentialemployment, the law does not permit him to 
make any improper use of the information so ob- 
tained; and an injunction is granted, if necessary, to 
restrain such use; as, for instance, to restrain a clerk 
from disclosing his master’s accounts, or an attorney 
from making known his client’s affairs, learned in the 
course of such employment. Again, the law is clear 
that a breach of contract, whether express or implied, 
can be restrained by injunction—and in my opinion 
the case of the photographer comes within the princi- 
ples upon which both these classes of case depend. The 
object for which he is employed and paid is to supply 
his customer with the required number of printed pho- 
tographs of a given subject. For this purpose the nega- 
tive is taken by the photographer on glass; and from 
this negative copies can be printed in much larger 
numbers than are generally required by the customer. 
The customer who sits for the negative thus puts the 
power of reproducing the object in the hands of the 
photographer; and in my opinion the photographer 
who uses the negative to produce other copies for his 
own use, without authority, is abusing the power con- 
fidentially placed in his hands merely for the purpose 
of supplying the customer; and further, I hold that 
the bargain between the customer and the photog- 
rapher includes, by implication, an agreement that the 
prints taken from the negative are to be appropriated. 
to the use of the customer only. The principles upon 
which [ rest my judgment are well known, of familiar 
application, and though I am not aware that any case 
has been decided as to the negative of a photograph, 
there are many analogous cases in the books. 

In Murray v. Heath, 1B. & Ad. 804, the owner of 
some drawings employed the defendant to engrave 
plates from them, and the defendant, having done so, 
struck off some impressions from the plates before 
handing them over, which impressions his assigns sold 
after his bankruptcy. An action was brought by the 
owner of the drawings, founded on the Copyright 
Acts, and also in trover for the prints so struck. The 
action failed on both these heads, but Lord Tenterden 
said, in the course of his judgment: ‘‘The engraver 
having contracted to engrave the plate, and to appro- 
priate the prints taken from it to the use of another, 
an action at common law would lie against him for the 
breach of that contract.’?’ And again, a little further 
on: ‘‘As to the count in trover, that cannot be main- 
tained, unless the prints therein mentioned were the 
property of the plaintiff. But they were the property 
of Heath, who caused them to be taken from his own 
engraving, though he may be liable to an action for his 
breach of contract in not delivering all the prints so 
taken.” Such contract was not express, but was im- 
plied from the nature of the employment. Again, the 
recent case of Tuck v. Priester, 57 L. T. Rep. (N. S.) 
110; 19 Q. B. Div. 629, is very much in point. The 
plaintiffs were the unregistered owners of the copy- 
right in a picture, and employed the defendant to 
make a certain number of copies for them. Hedid so, 
and he also made a number of other copies for himself 
and offered them for sale in England at a lower price. 
The plaintiffs subsequently registered their copyright, 
and then brought an action against the defendant for 
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an injunction and for penalties and damages. The 


lord justices differed as to the application of the Copy- 
right Acts to the case, but held unanimously that, in- 
dependently of the acts, the plaintiffs were entitled to 
an injunction and damages for breach of contract. 
Lord Esher said: ‘‘ The plaintiffs entered into a writ- 
ten contract with the defendant by which the defend- 
ant undertook to make a specified number of copies of 
a picture which belonged to the plaintiffs, in order that 
the plaintiffs might be able to sell those copies for their 
own profit. The contract being a written one, it must 
be construed by the writing alone, and the plain, hon- 
est meaning of it was this: ‘ You are to make those 
copies for us, and then you are to return the picture So 
us, and you are not to make any other copies for your 
own benefit.’ That term was implied as plainly as 
any thing could be. Instead of doing this, the defend- 
ant, after he had made the specified number of copies 
for the plaintiffs, made other copies of the picture for 
himself with the intention of selling them for his own 
profit; and he sent a number of those copies to Eng- 
land with the intention of selling them there, and, 
what was worse, of selling them at a lower price than 
that at which the plaintiffs were selling theirs. That 
was a plain breach of contract, and under such cir- 
cumstances I cannot doubt that, quite irrespectively 
of the act of 1862, a court of equity would grant an in- 
junction and damages against the defendant.” The 
master of the rolls then stated his reasons for coming 
to the conclusion that an action would lie under the 
statute, and after doing sosaid: ‘‘ The plaintiffs there- 
fore are entitled under the general law, by reason of 
the breach of contract and of the trust reposed in him, 
to an injunction and damages, and they are entitled 
to the same injunction and damages under the stat- 
ute.”’ Then Lindley, L. J., says: ‘‘I will deal first 
with the injunction, which stands, or may stand, on a 
totally different footing from either the penalties or 
_,the damages. It appears that the relation between 
the plaintiffs and the defendant was such that, whether 
the plaintiffs had any copyright or not, the defendant 
had done that which renders him liable to an injunc- 
tion. He was employed by the plaintiffs to make a 
certain number of copies of the picture, and that em- 
ployment carried with it the necessary implication 
that the defendant was not to make more copies for 
himself, or to sell the additional copies in this country 
in competition with his employers. Such conduct on 
his part is a gross breach of contract, and a gross 
breach of faith, and in my judgment clearly entitled 
the plaintiffs to an injunction, whether they have a 
copyright in the picture or not.’’ That case is the 
more noticeable, as the contract was in writing; and 
yet it was held to be an implied condition that the de- 
fendant should not make any copies for himself. The 
phrase ‘‘a gross breach of faith’’ used by Lindley, L. 
J., in that case applies with equal force to the present, 
when a lady's feelings are shocked bv finding that the 
photographer she has employed to take her likeness 
for her own use is publicly exhibiting and selling 
copies thereof. It may be said that in the present case 
the property in the glass negative is in the defendant, 
and that he is only using hisown property fora lawful 
purpose. But it is not a lawful purpose to employ it 
either in breach of faith, or in breach of contract. 
Again, in Murray v. Heath, 1 B. & Ad. 804, the plates 
were the property of the defendant, for they had not 
been delivered to or accepted by the plaintiff. So in 
the case of the Duke of Queensbury v. Shebbeare, 2 
Eden, 329, the defendant was restrained from publish- 
ing a work of the Earl of Clarendon, although a per- 
son had been expressly allowed by the owner to make 
and retain as his own a copy of the manuscript, which 
copy he had sold to the defendant. There too an agree- 
ment or condition was implied, that the manuscript 


should not be published. Again, it is well known that 
a student may not publish a lecture to which he has 
been admitted, even though by his own skill he has 
taken a copy of it in shorthand; and the receiver of a 
letter may not publish it without the writer’s consent, 
though the property in the paper and writing is in 
him; and many similar instances might be given. It 
may be said also that the cases to which I have re- 
ferred are all cases in which there was some right of 
property infringed, based upon the recognition of the 
Jaw of protection being due for the products of a man’s 
own skill or menta) labor; whereas in the present case 
the person photographed has done nothing to merit 
such protection, which is meant to prevent legal 
wrongs, and not mere sentimental grievances. But a 
person whose photograph is taken by a photographer 
is not thus deserted by the law, for the Act of 25 and 
26 Victoria, chapter 68, section 1, provides that when 
the negative of any photograph is made or executed 
for or on behalf of another person for a good or valu- 
able consideration, the person making or executing 
the same shall not retain the copyright thereof, unless 
it is expressly reserved to him by agreement in writ- 
ing signed by the person for or on whose behalf the 
same is so made or executed. The result is, that in the 
present case the copyright in the photograph is in one 
of the plaintiffs. It is true, no doubt, that section 4 of 
the same act provides that no proprietor of copyrights 
shall be entitled to the benefit of the act until regis- 
tration, and no action shall be sustained in respect of 
any thing done before registration; and it was, I pre- 
sume, because the photograph of the female plaintiff 
has not been registered that this act was not referred 
to by counsel in the course of argument. But although 
the protection against the world in general conferred 
by this act cannot be enforced until after registration, 
this does not deprive the plaintiffs of their common- 
law right of action against the defendant for his breach 
of contract and breach of faith. This is quite clear 
from the cases of Morison v. Moat, 9 Hare, 241, and 
Tuck v. Priester, already referred to, in which latter 
case the same act of Parliament was in question. But 
the counsel for the defendant did not hesitate to con- 
tend boldly that no injunction could be granted in a 
case where there could be no injury to property in re- 
spect of which damages could be recovered in an ac- 
tion at law; and he alleged that this is such a case, 
and relied on such decisions as Southey v. Sherwood, 2 
Mer. 435, and Clark v. Freeman, 11 Beav. 112. I have 
already pointed out why, in my opinion, this is not 
such a case; but even if it were, the alleged conse- 
quences would not follow. Suppose that the present 
photograph actually was, or by manipulation of the 
negatives, or by the addition of the rest of the figure, 
or by the addition of a background, was made a libel 
on the plaintiffs, by exposing them, for instance, to 
contempt or ridicule, it is quite clear that in such a 
case a court of law could give damages, and could also, 
even since the passage of the Common Law Procedure 
Act of 1854, grant an injunction, and ever since the 
passing of the Judicature Acts each branch of the 
High Court has the same power. See Quartz Hill Con- 
solidated Mining Co. v. Beall, 46 L. T. Rep. (N. 8S.) 746; 
20 Ch. Div. 501. The right to grant an injunction does 
not even depend in any way on the existence of prop- 
erty as alleged; nor is it worth while to consider care- 
fully the grounds upon which the old Court of Chan- 
cery used to interfere by way of injunction. But it is 
quite clear that, independently of any question as to 
the right at Jaw, the Court of Chancery always had an 
original and independent jurisdiction to prevent what 
that court considered and treated as a wrong, whether 
arising from a violation of an unquestionable right, or 
from breach of contract or confidences, as was pointed 
out by Lord Cottenham in Prince Albert v. Strange, 1 
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M. & G. 25. For these reasons the defendant is wholly 
in the wrong, and as he denies the jurisdiction of the 
court, the injunction must go as a matter of course, 
and as the parties have agreed that this motion is to be 
treated as the trial of the action this injunction will 
be perpetual, and the defendant must pay the costs of 


the action. ; 
——___q__———. 


NEW YORK COURT OF APPEALS ABSTRACT. 





DEED—VALIDITY—ADVERSE POSSESSION.—A deed of 
land which at the time of delivery is in the actual pos- 
session of third persons, claiming under an adverse 
title, being absolutely void, under 1 Revised Statutes 
of New York (2d ed.), page 782, section 147, the grantee 
can make no defense thereunder to an action by such 
adverse claimants to determine the grantee’s claim, 
notwithstanding the tax-title under which plaintiff's 
claim may be void. Livingston v. Proseus, 2 Hill, 528. 
Second Division, May 3, 1889. Pearce v. Moore. Opin- 
ion by Brown, J. 


MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE. 
—Defendant’s railroad yard was three-fourths of a 
mile long and one-fourth of a mile wide, and defend- 
ant was employed there as a car-coupler. He had been 
so employed for six months, when he was injured in 
the discharge of his duty by stepping into a gutter, 
which was near the track, and from four to twelve 
inches deep, which caused him to fall, throwing his 
leg on the track under a passing train. He had been 
employed as car-coupler on the same yard some years 
before, and had labored for defendant in other capaci- 
ties more recently, but not so as to require his pres- 
ence in that part of the yard very frequently. Ashes 
were sometimes thrown into the gutter and removed. 
Snow also fell there, and there was some snow and 
water there at the time of the accident, which oc- 
curred in the night, plaintiff having a lantern at the 
time. He occasionally passed by the gutter, and hence 
had opportunities of seeing it. Plaintiff testified that 
he did not know of the existence of the gutter. Held, 
that the evidence supported the finding that plaintiff 
did not know of it, and hence that he was not guilty of 
contributory negligence. Second Division, April 23, 
1889... Harr v. N.Y. Cent. & A. RR. BR. Co.” Opinion 
by Potter, J. Follett, J., not sitting. 


RELIGIOUS SOCIETIES — PASTOR’S SALARY.—At a 
meeting of a church society to fix the pastor’s salary, 
the pastor stated the amount desired by him, and 
asked that if any one was. dissatisfied he should say so 
fully and frankly. Several speeches were made ap- 
proving the sum named, no dissent was expressed, 
and those present subscribed what they were willing 
to pay, but no vote was taken. Held, not a compli- 
ance with the Laws of New York, 1813, chapter 60, re- 
lating to the incorporation of religious societies, re- 
quiring thatthe pastor’s salary shall be fixed by a 
majority of the qualified electors. The request of the 
plaintiff that if ‘‘ a single person’’ was dissatisfied he 
should say so ‘‘fully and frankly ” was simply an in- 
vitation to such person to express his views in the 
form of aspeech. There may have been many who 
were dissatisfied, who did not wish to say so in that 
way. ‘Those who spoke, perhaps a dozen in number, 
were in favor of the plaintiff's proposition, but what 
was the opinion of the hundred who did not speak? 
What assurance is there that if a vote had been taken 
the proposition would not have been defeated ? We do 
not think that any action was taken by the qualified vo- 
ters at this meeting. All that was done was by the volun- 
tary action of individuals. The judgment or will of a 
majority of the qualified voters, as an aggregate body, 
was not ascertained. No question was put to them. 
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The proper way to ascertain the wishes of a majority 
of a deliberative assembly is by a vote of some kind. 
It cannot be assumed from what was said by the plain- 
tiff and others that those who said nothing assented 
to his proposal. Silence in such a body, under such 
circumstances, does not give consent. The action of 
those who were trustees was not official, but personal, 
in its character. Where the exercise of corporate acts 
is vested in a select body, an act done by the persons 
composing that body, in a meeting of all the corpora- 
tors, is not a valid corporate act. Cammeyer v. Luth- 
eran Churches, 2 Sandf. Ch. 208; Constant v. Rector, 
etc., 4 Daly, 305. Second Division, May 3, 1889. Lan- 
ders v. Frank Street M. EH. Church of Rochester. Opin- 
ion by Vann, J. 


VENDOR AND VENDEE—SPECIFIC PERFORMANCE.— 
(1) After the death of the owner of a contract for the 
purchase of land, his widow continued in possession, 
his infant children living with her. One of the chil- 
dren afterward died, leaving the widow and other chil- 
dren his heirs. None of the principal, though long 
due, was paid, but the widow, under an oral agree- 
ment with the vendor, paid the interest for a time, as 
her husband had done under a like agreement, but 
afterward made default, and twice informed the ven- 
dor that she could not make the payments, and asked 
him to abandon the contract, which he finally con- 
sented todo. The children had no other property, 
and the widow had no money. Held, that neither the 
infancy nor widowhood of those succeeding to dece- 
dent’s rights modified the obligations, orextended the 
time of payment, of the contract, and that, the widow 
being part owner and guardian in socage of the other 
owners, her agreement of abandonment gave the ven- 
dor, or those succeeding to his rights, the right to pos- 
session, and the right to specific performance was lost. 
Havens v. Patterson, 43 N. Y. 218. (2) As part of the 
agreement for abandonment, plaintiff agreed to pay 
the widow a certain sum for taxes paid and improve- 
ments made, and to pay the amount due on the con- 
tract if the vendor would execute a deed to him, which 
the vendor consented to do, and the payments were 
made, and the deed was executed accordingiy. De- 
fendant had previously hired part of the premises 
from the widow, and after the abandonment of the 
contract, and the execution of the deed to plaintiff, 
was appointed guardian of the infants, and, after the 
widow left the premises, occupied the whole under a 
claim of right as guardian. Held, that if the right to 
a specific performance of the contract was merely sus- 
pended, and not extinguished, the right was not re- 
vived by a tender, ou condition that plaintiff execute 
an unqualified deed to the children regardless of the 
widow’s rights, which plaintiff had acquired. Second 
Division, May 3, 1889. Cornell v. Hayden. Opinion 
by Potter, J. 


——$$§_ res 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

LIBEL—DAMAGES.—It is not libellous to publish of a 
professional man ‘‘ that he has removed his office to 
his house to save expense.’’ It must appear that the 
plaintiff has sustained some special loss or damage fol- 
lowing as the necessary or natural and proximate con- 
sequence of the publication, or the nature of the 
charge itself must be such that the court can legally 
presume that the party has been injured in his repu- 
tation or business, or in his social relations, or has been 
subjected to public scandal, scorn or ridicule, in con- 
sequence of the publication. Stone v. Cooper, 2 Den. 
299; Cooley Torts (2d ed.), 241-248; Townsh. Sland. & 
Lib. 121; Pol. Torts, 207-211. Assuming that the 
charge was maliciously made, it did not import any 
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thing unlawful, disreputable or unprofessional. A 
professional man has a perfect moral and legal right to 
change the location of his office to his house, in his dis- 
cretion, for any reasons satisfactory to himself, 
whether to save expense or otherwise. What ground 
is there then for the legal inference that the plaintiff 
has been degraded and injured by the publication? It 
is not claimed that the charge as published would tend 
to injure him, because the change or the report of a 
change of his office would diminish his professional 
business in amount or profits, and no case is made for 
special damages. 3 Bl. Com. *124; Terwilliger v. 
Wands, 17 N. Y. 60; “2 Am. Dec. 428-433. But it is 
claimed that the words ‘Sto save expense’’ are, under 
the circumstances set forth in the complaint, suscepti- 
ble of a defamatory meaning, such as would be calcu- 
lated to injure plaintiff in his private and professional 
character and standing in the community, and occa- 
sion loss or damage in consequence thereof. But we 
do not think such inference is warranted, or that the 
injury complained of could be reasonably construed 
or contemplated as the natural and proximate conse- 
quence of the publication, giving the language used its 
proper and legitimate interpretation; and the charge 
itself cannot be expanded or enlarged by simple aver- 
ment. Donaghue v. Gaffy, 53 Conn. 51; Platto v. Geil- 
fuss, 47 Wis. 493; Homer v. Engelhardt, 117 Mass. 540; 
Stone v. Cooper, supra; Walker v. Tribune Co., 29 
Fed. Rep. 829. The allusion to the plaintiff in the ar- 
ticle complained of may be conceded to be imperti- 
nent, and in bad taste; but the law of libel, however 
salutary as a remedy-in proper cases, cannot be in- 
voked to redress every breach of good morals or good 
manners in newspaper publications respecting indi- 
viduals. The vase falls within the rule in Stone v. 
Jooper and other cases above cited. Minn. Sup. Ct., 
Jan. 29, 1889. Stewart v. Minnesota Tribune Co. Opin- 
ion by Vanderburgh, J. 


WHAT CONSTITUTES—NEWSPAPER PUBLICA- 





TION.—A publication that a financial statement of a. 


county made by the county auditor was false in that 
it omitted an item of $15,000, and that it was suspected 
to be otherwise false; that it was sworn to, and that 


an officer who would swear to one lie would swear to. 


another—is libellous. It is not necessary that the 
words used in a published article should be slanderous 
to sustain an action for libel. The following have been 
held libellous: ‘‘ He is an infernal villain.’’ Bell v, 
Stone, 1 Bos. & P. 331. ‘‘He is an impostor.’? Cook 
v. Hughes, Ryan & M. 112. ‘*He is a hypocrite.’’ 
Thoreley v. Lord Kerry, 4 Taunt. 355. “* He is a frozen 
snake.’ . Hoare v. Silverlock, 12 Q. B. 624. ‘‘He is a 
rogue and arascal.” Villers v. Monsley, 2 Wils. 403. 
‘He is a dishonest man; a mere man of straw.’ Aus- 
tin v. Culpeper, Skin. 124; Eaton v. Johns, 1 Dowl. (N. 
S.) 602. “He is an itchy old toad.’ Villers v. Mons- 
ley, 2 Wils. 403. ‘‘ He is a desperate adventurer,’’ as- 
sociation with whom ‘‘ would inevitably cover gentle- 
men with ridicule and disrepute.’’ Wakely v. Healey, 
7C. B. 591; 18 Law J.C. P. 241. ‘* He grossly insulted 
two ladies.”’ Clement v. Chivis, 9 Barn. & C. 172. ‘* He 
is unfit to be trusted with money.’’ Cheese v. Scales, 
189 Mees. & W. 488. In the case of Johnson v. Stebbins, 
5 Ind. 364, this court says: ‘‘It is not necessary that 
the words should be slanderous to sustain an action 
for libel. Any publication that tends to degrade, dis- 
grace or injure the character of a person, or bring him 
into contempt, hatred or ridicule, is as much a libel as 
though it contained charges of infamy or crime.”’ To 
the same effect are Gabe v. McGinnis, 68 Ind. 538; De 
Armond v. Armstrong, 37 id. 35; Bain v. Myrick, 88 id. 
137; Hake v. Brames, 95 id. 161; Crocker v. Hadley, 
102 id. 416. It will thus be seen by an examination of 
these authorities that there isa broad distinction be- 
tween the ordinary action for slander and an action 


for libel. *In the case of Hake v. Brames, swpra, it was 
held that it was libellous to write of the plaintiff that 
he was aliar. Also, that it was libellous to write in a 
letter that he, the writer, would not believe the plain- 
tiff under oath. It is hard to imagine what would tend 
more strongly to bring the appellant into disrepute 
with right-thinking men than to cause it to be believed 
that he had no regard for the truth, and that he had 
descended so low in the moral scale as to have no re- 
gard for his oath, and was ready at any time to swear 
to alie. Ind. Sup. Ct., Jan. 25, 1889. Prosser v. Cal- 
lis. Opinion by Coffey, J. 


MUNICIPAL CORPORATIONS—NEGLIGENCE—FALL OF 
BURNT BUILDING—LIABILITY.—A. city is not liable for 
an injury to a building caused by the falling of the 
walls of another building owned by an individual, 
which had been burned nine days previously, though 
notified that the walls were liable to fall, and were 
dangerous. In such case, the owner of the falling 
structure, having knowledge for the time specified that 
the walls were dangerous, and refusing to make them 
secure, or to permit plaintiff to do so, is liable for the 
injury to the adjacent building. No recovery can in 
any event be had where the negligence of the munici- 
pal corporation consists in failing to perform a legisla- 
tive, judicial or discretionary duty, or in simply per- 
forming such a duty in an improper method. The de- 
cision in Kiley v. City, 87 Mo. 103; 56 Am. Rep. 443, is 
directly in point, and applies the rule we have stated 
to a case in principle precisely like the one before us. 
A recovery can be had against a municipal corpora- 
tion only where it negligently performs, or negligently 
fails to perform, a duty in its nature ministerial, and 
then only in cases where the ministerial duty is im- 
posed by law. There must, in every case, be a duty, 
since where there is no duty there can be no negli- 
gence. It is, indeed, impossible to conceive a case 
where negligence can exist independent of aduty. It 
was therefore incumbent upon the appellee to show a 
ministerial duty, and its wrongful breach. This he hag 
not done. A municipal corporation owes a duty to 
those who use its streets to exercise ordinary care to 
make them safe for passage. It is not without hesita- 
tion that some of the courts have assented to this rule, 
and there once was reason for doubt; for, asa munici- 
pal corporation is an instrumentality of government, 
it is difficult to perceive upon what principle it can be 
sued while the sovereignity of which it forms a part 
enjoys complete immunity. But the question is now 
closed. Municipal corporations are liable for a negli- 
gent breach of a ministerial duty. ‘They are however 
liable only to one to whom they owe that duty, and to 
him only when the duty concerns something over 
which that duty extends. In many of the cases we 
have cited it is held that municipal corporations owe 
a duty only to persons using their streets, and to them 
only owe a duty to keep the streets safe for ordinary 
travel. In order to create a liability, the breach of 
duty must be such, many of the cases say, as to make 
the streets insufficient or unsafe for ordinary travel. 
We can conceive of no principle, and we know of no 
authority, upon which it can be held that a municipal 
corporation is undera duty to protect the property of 
a citizen from injury from the walls of an adjacent 
building belonging to a citizen, which the owner’s neg- 
ligence has permitted to become dangerous. Munici- 
pal corporations are not charged with the duty of pro- 
tecting private property. There is certainly nothing 
in the statute which imposes such a duty upon them, 
and if not in the statuteit does not exist. The entire 
current of authority concentrates upon the proposi- 
tion that, unless the law expressly or by clear implica- 
tion imposes a duty upon a municipal corporation, 
none can be imposed by construction. Wharton says: 
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“A duty however not imposed specifically on a cor- 
poration, cannot be constructively attached so as to 
make its neglect the subject of a suit.’”’” Whart. Neg., 
§ 257. - Grove v. City of Fort Wayne, 45 Ind. 429, while 
it carries the principle on which it proceeds to the ut- 
most verge, decides only that a person travelling on a 
public street may recover for an injury caused by the 
falling of an overhanging cornice. Conceding that the 
decision in that case is correct, it by no means justi- 
fies the conclusion that a municipal corporation is li- 
able for the destruction of property by the fall of an 
adjoining building. The decision, as the opinion 
shows, is based solely on the proposition that miunici- 
pal corporations ‘‘are bound to keep the streets, in- 
cluding the sidewalks, in a reasonably safe condition 
for ordinary travel.’”’ Lowrey v. City, 55 Ind. 250, in 
so far as it has the remotest resemblance to this case, 
simply announces and enforces the same geueral propo- 
sitiom. If the plaintiff were here seeking to recover 
for injuries received while using astreet, these decis- 
ions would be relevant; but, as he seeks to recover for 
the destruction of a building standing on his own 
ground, they are totally irrelevant. Ind. Sup. Ct., 
Jan. 25, 1889. City of Anderson v. East. Opinion by 
Elliott, C. J. 


NEGOTIABE INSTRUMENTS — NEGOTIABILITY. — An 
instrument in the form of a promissory note, but pro- 
viding that ‘‘the conditions of this note are, if not 
paid when due, the property for which it is given shall 
be the property ’’ of the payee, the property consti- 
tuting the consideration of the note being named in 
the body of the instrument, is not negotiable. I think 
with Mr. Justice Champlin, as stated in Bank vy, 
Purdy, 56 Mich. 7, that ‘‘ the modern tendency to in- 
terpolate into such instruments engagements and 
stipulations, not recognized by the law-merchant, 
affecting the certainty as to the amount due and pay- 
able thereon, or the time of maturity, or superadding 
duties to be performed by the maker or additional ob- 
ligations other than the payment of a sum certain at 
maturity, should be discountenanced, and held to de- 
stroy their negotiability, and deprive them of the 
character of promissory notes, and they should be rele- 
gated to the domain of ordinary contracts.’’ The in- 
strument before us has more the appearance of a con- 
tract of sale, with the title reserved in the property to 
the seller until paid for, than it has of a promissory 
note. The naming of the property for which it was 
given, standing alone, does not hurt itas a promissory 
note. Preston v. Whitney, 23 Mich. 260. But coupled 
with the clause, ‘‘The conditions of this note are, if 
not paid when due, the property for which it is given 
shall be property of A. J. Mowry,” it has the effect to 
render the instrument a contract, and not a promis- 
sory note. No one can tell from the reading of this 
instrument whether the payment therein mentioned is 
certain and unconditional or not. This condition seems 
to provide, as before said, an option in the purchaser. 
It may be said that this could not have been the in- 
tent of the parties to the instrument, that the pur- 
chaser should have the use of the property for one year 
free of charge; but it may also be said, on the other 
hand, that the maker could not have intended that, if 
he failed to pay on or before the day therein named, 
he should lose the property, and also have the payment 
of the whole sum enforced aguinst him. The instru- 
ment is uncertain, and capable of two constructions as 
to its terms. The court erred in calling it a promissory 
note. Mich. Sup. Ct., Jan. 25, 1889. Wrightv. Traver. 
Opinion by Morse, J. 


PARTNERSHIP—FIRM PROPERTY—PATENTS.— When 
one entering a partnership puts in an invention as a 
part of the capital stock, a patent obtained thereon 
during the existence of the partnership becomes part- 
nership property, without a written assignment of an 


interest from the patentee to his partner. Somerby 
v. Buntin, 118 Mass. 279. Cal. Sup. Ct., Jan. 25, 1889. 
Hill v. Miller. Opinion by Thornton, J. 


RAILROADS—KILLING STOCK—CONSTITUTIONAL LAW. 
—The Compiled Statutes of Montana, section 715, pro- 
viding that every railroad corporation within the Ter- 
ritory, which shall damage or kill any horse by run- 
uing against it with an engine, * * * shall be li- 
able to the owner for its value, is unconstitutional and 
void, forattempting to impose a liability upon such 
corporation without any negligence or breach of duty 
on its part. There is an apparent conflict of authori- 
ties upon this question; but upon a careful investiga- 
tion of the cases the conflict disappears, and few au- 
thorities can be found sustaining a statute similar to 
that which we are now considering. The leading case 
upon the subject is Thorpe v. Railroad Co., 27 Vt. 140, 
and this case has been followed in the case of Rode- 
macher v. Railroad Cu., 41 lowa, 302, which also cites 
Railroad Co. v. McClelland, 25 Ill. 148. These cases 
will serve to show the distinction which we think is to 
be made between the case under consideration and 
the majority of those cases which are usually cited as 
sustaining a doctrine contrary to the conclusion which 
we have reached upon this question. The statutes of 
Illinois and Vermont, which the courts of those States 
were considering, enacted that all railroads should 
erect and maintain sufficient fences along their tracks, 
and declared that all railroads failing to comply with 
that law should be liable for all damages accruing to 
the owners of live stock killed or injured by such rail- 
roads. The Supreme Court of the United States, in a 
recent case, has decided tbat a law compelling rail- 
roads to fence their lands is not unconstitutional; 
holding that it isa police regulation. Railway Co. v. 
Beckwith, 9 Sup. Ct. Rep. 207. This doctrine has al- 
ready been announced by many State courts. Bearing 
this in mind, we find that the Vermont and Illinois 
cases establish the rule that where a railroad company 
conducts its business in violation of the law, it shall 
be liable for al] damages to stock, which damage is the 
result of such violation. Such statutes therefore 
merely affix a penalty to the violation of a duty im- 
posed by a valid law of the land. That this distinction 
is recognized by the courts of Illinois is apparent from 
a later case in the Supreme Court of that State (Rail- 
road Co. v. Lackey), hereafter referred to in this opin- 
iou. There is no law in this Territory which compels 
railroads to fence their lands, and in order to hold the 
literal provisions of this section constitutional, we 
must lay down the doctrine that the Legislature can 
inflict a penalty upon one who is doing a lawful act in 
alawful manner. We think sucha construction vio- 
lates the principles of the Constitution. After a care- 
ful consideration of all the cases, we firmly believe 
that the case from the Iowa Supreme Court is the only 
case which sustains a statute similar to ours. It would 
be almost impossible to add aught to what has been 
said upon this subject by other courts, and we content 
ourselves with stating the conclusion already an- 
nounced; citing as authorities the following cases: 
Railroad Co. v. Parks, 32 Ark. 131; Zeigler v. Railroad 
Co., 58 Ala. 595; Railroad Co. v. Lackey, 78 Ill. 55. In 
Illinois the statute required railroads to defray the ex- 
penses of burial of all persons dying on or killed by 
their trains. In the case last cited, the court say: 
‘*On what principle is it that railroad corporations, 
without any fault on their part, shall be compelled to 
pay charges which, in other cases, are borne by the 
property of the deceased, or, in default thereof, by the 
county in which the accident occurred? An examina- 
tion of the section will show that no default or negli- 
gence of any kind need be established against the rail- 
road company, but they are mulcted in bearing charges 
if, notwithstanding all their care and caution, a death 
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should occur in one of their cars, no matter how 
caused, even if by the party’s own hand. Running of 
trains by these corporations is lawful, and of a great 
public benefit. It is not claimed that the liability at- 
taches for a violation of any law, the omission of any 
duty, or the want of proper care and skill in running 
their trains. * * * The penalty is not aimed at 
any thing of this kind. Wesay penalty, forit is in the 
nature of a penalty, and there is a constitutional pro- 
hibition against imposing penalties where no law has 
been violated or duty neglected.’’ As we have already 
stated, counsel for appellant concedes that the statute, 
when literally construed, is unconstitutional, because 
it lays down a rule of conclusive evidence; but he 
claims that the statute should be construed {so that it 
may establish a rule of prima facie evidence of negli- 
gence; that is to say, when it appears in evidence that 
one of the animals mentioned in the statute has been 
killed by a railroad, a prima facie case of negligence 
shall be deemed to have been established. Counsel 
cites as authority section 178 of Endlich on the Inter- 
pretation of Statutes. We apprehend the rule tu be as 
follows: Courts will not set aside a declaration of the 
legislative will, unless it is plainly in violation of acon- 
stitutional provision; that where a statute upon its 
face is capable of two interpretations, one void, as be- 
ing contrary to the Constitution, the other valid, the 
courts will adopt the latter; but (citing from the 
learned author, Mr. Endlich, § 180) ‘‘ the rule stated 
does not warrant the avoidance of unconstitutionality 
in a statute by forcing upon its language under con- 
struction a meauing which, upon a fair test, is repug- 
nant to its terms. Where the language will not fairly 
bear a construction consistent with the Constitution, 
the courts can only refuse to enforce the act.’’ The 
statute under consideration was evidently enacted to 
create a conclusive presumption. It is not susceptible 
of two interpretations. If the court could force upon 
it such a meaning as is sought to be established, we 
could with equal propriety declare it to be but a state- 
ment of the common law that a railroad should be li- 
able for damages to stock resulting from the negli- 
gence of such railroad, and such an interpretation 


would have a two-fold authority—one that, thus con- 


strued, it is a declaration of the common law, and not 
in conflict with it, which is a general rule of interpre- 
tation; the other that, when thus construed, it vio- 
lates no principle of common justice; for to say that 
the owner of live stock may permit them to go upon 
the lands purchased by a railroad company, and may 
recover damages for any injury inflicted upon them 
by such company, irrespective of actual negligence 
upon its part, seems to presenta case of great injus- 
tice, and this violates the rule of statutory construc- 
tion contained in section 638, page 226, Compiled Stat- 
utes. Counsel for respondent has cited upon this point 
a case from 53 Ala. 595 (Railroad Co. v. Williams). In 
a later case from the same State the court refused to 
give such aconstruction to the statute, and held that 
a rule of positive and conclusive proof was contained 
in the statute, which was therefore unconstitutional. 
See Zeigler v. Railroad Co., 58 Ala. 594. We are of 
the opinion that the instruction cannot be sustained, 
either as a statutory rule of law or asa correct inter- 
pretation of the general law upon the subject of neg- 
ligence. There are cases cited upon the brief of re- 
spondent which declare the rule to be as stated in the 
instruction under review. But the great weight of au- 
thority is against such a proposition, and we consider 
it to be contrary to the true principle governing the 
case. The gist of the action is negligence, and until 
some negligence is shown there cannot be said to be 
any liability. Much has been said in argument in this 
case for and against this rule, as applied to railrouds. 
It is not for usto declare what the law should or 


should not be, or to declare that what is law for one is 
uot law for all. The Legislature is now in session, 
and may adopt such law as to it seems wise. Mr. 
Bailey, in his work upon the Conflict of Judicial De- 
cisions, has collected the cases upon either side of this 
question, and a reference to page 250 of his work will 
show an extensive line of authorities sustaining the 
rule as stated in the Diamond Case. Mon. Sup. Ct., 
Feb. 2, 1889. Bielenberg v. Montana Union Ry. Co. 
Opinion by Bach, J. 


TELEPHONE COMPANIES — CHARGES — DISCRIMINA- 
TION — CONSTITUTIONAL LAW — INTER-STATE COM- 
MERCE.—(1) Sections 2 and 38 of the Indiana act of 
April 8, 1885, provide that every telephone company 
with wires wholly or partly within the State, and en- 
gaged in a general telephone business, shall supply all 
applicants with telephone connections and facilities, 
without discrimination, and foraviolation of the act 
shall be liable to a penalty of $100 for each offense, to 
be recovered by the party aggrieved. Section 1 of the 
act of April 13, 1885, provides that no telephone com- 
pany shall charge more than $3 per month for the rent 
of atelephone. Held, that these acts require a tele- 
phone company, doing a general telephone business, 
to furnish any person within the local limits of its 
business in any town or city with atelephone and con- 
nections, at not more than $3 per month, and that 
such company cannot justify a refusal so to do, on the 
ground that it has changed its plan, and is doing only a 
toll business, with public telephones in charge of agents 
located in various parts of the city. It is insisted by 
appellant that the act of April 8is simply an act pro- 
hibiting discriminations by telephone companies, and 
providing a penalty for any discrimination by such 
company, and that the act of April 13 prescribes the 
price which may be charged for the rental of tele- 
phones, when the same are rented, and prescribes pen- 
alties for asking or taking a greater rental; and that 
unless they inhibit all other systems or methods of 
telephony other than the rental, then this case was de- 
cided wrongly by the court below; and that the title 
to theact of April 8 declares it to be an act prohibit- 
ing discrimination between patrons and prescribing 
penalties therefor. It is further claimed by appellant 
that the answer shows that appellant was not engaged 
ina general telephone business at La Fayette at the 
time of appellee’s demand, but was engaged only in a 
limited business, and that it offered to furnish appel- 
lee such limited service, and has in all respects offered 
to treat her in the same manner as it was treating its 
other patrons, but she wanted a different service than 
that in which appellant was engaged. In other words, 
she wanted appellee to discriminate in her favor; and 
to grant herdemand would make appellant amenable 
to the law against discrimination. In determing this 
case it is important to consider the nature of the tele- 
phone, how operated, the utility of it, and the rights 
of the parties in the absence of the statutes enacted by 
the Legislature. The telephone differs from the tele- 
graph very materially, in this: that the transmission 
of news, the sending and receiving of messages by 
telegraph, can only be done by those having a knowl- 
edge of the business, and having a knowledge of the 
artand science of telegraphy. Toothers whoare not 
telegraphists the telegraph would be useless. It is 
therefore only beneficial to the general public when 
operated by persons or companies keeping in their em- 
ploy telegraphists to send, receive and transmit mes- 
sages, and by delivering them to persons to whom ad- 
dressed. A telegraphic instrument in the house or 
place of business of a patron of the company, con- 
nected with the wires of the company, with facilities 
for transmitting and receiving messages by telegraph, 
would be of no use to a patron except he was trained 
in the art of telegraphy. But the telephone is entirely 
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different. A telephone and proper connection and fa- 
cilities for use can be used by any person. It requires no 
experience to operate it. Webster defines it as ‘‘an in- 
strument for conveying sound to a great distance.” 
In the case of Telephone Co. v. Bradbury, 106 Ind. 1, 
the word ‘‘telephone,” as used in the act of April 13, 
1885, was held to mean ‘fan organized apparatus or 
combination of instruments, usually in use in trans- 
mitting as well asin receiving, telephonic messages.”’ 
By the use of the telephone persons are enabled to 
converse with each other while in their respective 
business houses or residences, a great distance apart. 
Although of recent date, it has become of important 
use in the transaction of business, and there is no 
other invention or device to supply its place. While it 
may not supply and take the place of the telegraph in 
many instances, and for many purposes, yet in others 
it far surpasses it,and is and can be put to many uses for 
which the telegraph is unfitted, and by persons wholly 
unable to operate and use the telegraph; and it has been 
held aniversally by the courts, considering its use and 
purpose, to be an instrument of commerce and a com- 
mon carrier of news, the same as the telegraph, and by 
reason of being a@ common carrier it is subject to 
proper obligations, and to conduct its business in a 
manner conducive to the public benefit, and to be con- 
trolled by law. To conduct the business of the tele- 
phone by public telephone stations, and sending mes- 
sengers to notify persons with whom a patron of the 
company desires to converse in other parts of the 
city; to compel the persons desiring to converse with 
others to remain at the public telephone station until 
the persons with whom they desire to converse can be 
notified, and so arrange their business as to leave and 
go to another telephone station and hold the conversa- 
tion—renders the use of the telephone almost worth- 
less. It is by reason of the fact that business men can 
have them in their offices and residences, and without 
leaving their houses or their places of business, call up 
another at a great distance, with whom they have im- 
portant business, and converse, without the loss of 
valuable time on the part of either, that the telephone 
is particularly valuable as an instrument of commerce. 
It being an instrument of commerce, and persons or 
corporations engaged in the general telephone 
business being common carriers of news, what 
are the rights of the public independent of the statute 
as regards discrimination? Any person or corpora- 
tion engaged in telephone business, operating tele- 
phone lines, furnishing telephone connection, facili- 
ties and service to business houses, persons and 
companies, and discriminating against any person or 
company, can be compelled by mandate, on the peti- 
tion of such person or company discriminated against, 
to furnish to them a like service as furnished to others. 
This has been held in the cases of State v. Telephone 
Co., 22 N. W. Rep. 237; Vincent v. Railroad Co., 49 Ill. 
33; People v. Gas-Light Co., 45 Barb. 1386. And the 
principles held in these cases are in accordance with 
the well-settled rule governing common carriers. (2) 
As such acts are designed only to control telephone 
service within the State, they are not an in- 
terference with inter-State commerce, although a com- 
pany have lines extending into other States. It is not 
controverted in the argument by counsel for the ap- 
pellant that the Legislature had the right to regulate 
the price to be charged and collected for the use of 
telephones and telephone connections, facilities and 
service; and evenif it were controverted, it is well 
settled by authorities that the Legislature has the 
right to do so relative to the business conducted within 
the State. Hockett v. State, 105 Ind. 250; Telephone 
Co. v. Bradbury, 106 id. 1, and authorities cited in those 
cases; Johnson v. State, 113 id. 148; Mann v. Illinois, 
94 U.S. 113; Packet Co. v. Aiken, 121 id. 444; Patter- 


son v. Kentucky. 97 id. 501. It is insisted, that as it 
appears by the answer the lines of the appellant ex- 
tended through the States of Ohio, Indiana and Illi- 
nois, appellant was engaged in inter-State commerce; 
that it was a common carrier of news between the 
States, and that therefore such statutes are an inter- 
ference with inter-State commerce. We cannot agree 
with that theory. These statutes simply provide that 
telephone companies shall provide persons within the 
State with certain service, and for such service shall 
receive a certain compensation. 
control the service within this State. 
act of April 13, providing for the price to be paid for 
conversations between two cities or villages, if it should 
be construed to apply to two cities or villages, one of 
which was without this State, then there would be 
some question as to the validity of that section, or the 
power of the Legislature to control the price to be paid 
for a message or the use of the telephone for commu- 
nicating with a person beyond the limits of the State ; 
but that question is not involved in this case, as one 
section of a statute may be valid and another not. 
Telegraph companies stand upon adifferent footing in 
some respects from that of telephone companies. They 
have been granted some rights and privileges by acts 
of Congress which cannot’ be abridged or interfered 
with. In the case of Telegraph Co. v. Pendleton, 122 
U. S. 347, referred to by counsel for appellant, it was 
held that the act was void in so far as it sought to gov- 
ern the delivery of messages outside of the State. 
State v. Newton, 59 Ind.173. Ind. Sup. Ct., Jan. 22, 
1889. Central Union Tel. Co. v. State, ex rel. Falley. 
Opinion by Olds, J. 


TRADE-MARKS — INFRINGEMENT — HAIR-CRIMPERS. 
—Plaintiff places its hair-crimpers in a bright red box, 
having a white label with a black border, and on the 
label the words, ‘*‘ Madame Louie Common Sense Hair 
Crimpers. Patented August 5, 1879”—form a column 
of four lines above the representation of the head and 
bust of a woman with curled hair, below which are the 
words ‘‘ Friseur Renommee. ‘To hide the crimper, in 
doing up the hair, turn the ends under.’’ Defendant’s 
hair-crimpers are placed in a bright red box, on which 
isa white label, bearing the words ‘“‘The Langtry. 
Elegantes,’’ in a column of two lines above the repre- 
sentation of the head of a woman with curled hair, at 
one side of which are the words ‘‘ One Gross,’’ and at 
the other side the words ‘‘ No. 1. Black,’’ and below 
which are the words “‘ Hair Crimpers.’’ The use of the 
representation of the woman’s head by defendant’s 
predecessor antedated that by plaintiff's predecessor. 
Held, that there was no such imitation as would au- 
thorize a preliminary injunction. 37 Fed. Rep. 265. 
U.S. Cire.Ct., Conn., Feb. 1, 1889. Philadelphia Nov- 
elty Manfg. Co. v. Blakesley Novelty Co. Opinion by 
Shipman, J. 


sa ae neE REED ERE 


NEW BOOKS AND NEW EDITIONS. 


WALKER ON PATENTS. 


There are comparatively few books on patent law, 
and Mr. Walker’s work, now in the second edition, we 
believe is considered standard. 
amination of 1,800 cases, and from our cursory exami- 
nation, not reinforced by any special knowledge of this 


important and peculiar branch of the law, it seems to 


be very well planned and executed. It is handsomely 
printed, and is published by Strouse & Co., of New 
York. Wal: 


a , 


, 


WILTSIE ON MorTGAGE FORECLOSURES. 


Here is a work of 1166 pages on the law and practice 


of foreclosing mortgages on land, by Charles Hastings 


They only seek to. 
Section 2 of the 


It is bused on an ex-. 


i 
x 


THE ALBANY LAW JOURNAL. 


523 











Wiltsie, published by Williamson Law Book Company 
of Rochester, N. Y. Wehave not had time to exam- 
ineit carefully. With adue consideration for other 
duties, we shall never find time to examine such a bulk 
ona single point of practice. Wemay presume how- 
ever that it is exhaustive (it ought to be—the author 
says he cites above 8,000 cases), and it may be conven- 
ient to have so much space given to a single branch of 
practice, but it is disheartening, for it argues a great 
defect in our laws. We suppose however that no law- 
yer who has much of this sort of business will consider 
himself safe without the book, and this is the state of 
mind in which both author and publisher naturally 


wish to have him. 
—__—____—_- 


CORRESPONDENCE. 


DUNNING POSTAL CARDS. 


Editor of the Albany Law Journal: 

If ‘‘Attorney,” who inquires in the last number of 
the LAw JOURNAL concerning United States statutes 
governing the transmission of ‘‘dunning ” postal cards 
in the mails, will consult chapter 894, section 2, as 
amended by chapter 1039, section 3, of statutes passed 
by the first session of the Fiftieth Congress, he will 
find the latest enactments upon the subject. 

incelosed [ send circulars issued by the Post-Office 
Department pursuant to these statutes. 
Very respectfully, 
JHARLES N. DALZELL. 
WASHINGTON, D. C., June 18, 1889. 


[The phrases of the statute applicable are ‘‘threat- 
ening character,’’? ‘‘calculated and obviously in- 
tended to reflect injuriously upon the character,” 
etc. The postmaster-general, in his special notice 
to postmasters, defines as non-mailable ‘‘any thing 


in the nature of.an offensive or threatening dun” on 


a postal card.—Ep. Ax. L. J.] 





COURT OF APPEALS DECISIONS. 


ee following decisions were handed down Tues- 
day, June 25, 1889: 


Order of General Term affirmed with costs—In re 
New Yorkand Western Union Telegraph Company, 
appellant, v. Hugh J. Jewett, receiver, respondent. — 
Order aflirmed with costs—Russell Wight, respondent, 
v. James Gordon Bennett, appellant.—Judgment 
affirmed with costs—Third National Bank of New 
York, respondent, v. James E. Dutcher, sheriff, appel- 
lant.—Judgment affirmed with costs — Augustus 
Griffen, receiver, respondent, v. Long Island Railroad 
Company, appellant.——Judgment affirmed with costs 
in opinion below—William J. Shepard, administrator, 
appellant, v. William 8. Gilbert and others, executors, 
respondents.— Judgment affirmed with costs—Lil- 
lian Meehan, guardian, respondent, v. Manhattan 
Railway Company, appellant. Judgment affirmed 
with costs—Philip. Fitzpatrick, respondent, v. Benja- 
min T. Bardick, appellant. ——Judgment affirmed with 
costs—Rose Rydzenski, administratrix, appellant, v. 
Staten Island Rapid Transit Railroad Company, re- 
spondent.— Judgment affirmed with costs—Moses 
Wasserman, respondent, v. Seligman Trier and others, 
appellants. —Judgment affirmed with costs—Selig- 
man Trier and another, appellants, v. Edmund Her- 
man and others, respondents. Order of General 
Term reversed and that of Special Term affirmed with 
costs—Newell Universal Mill Company, appellant, v. 














James B. Muklow, respondent.——Appeal dismissed 
with costs--In reapplication of United States Mercan- 
tile Reparatory, etc., Association for leave to change 
its name. Judgment and conviction affirmed—Peo- 
ple, respondents, v. Patrick Packenham.——Motion to 
dismiss appeal granted with costs--William S. McFar- 
lane, respondent, v. Thomas H. Walter, appellant.-— 
Motions for reargument and to amend remittitur. 
Motion for reargument denied with costs. Motion 
to amend remittitur so as to discharge referee denied 
for the reason that as the judgments are reversed gen- 
erally, the proceedings before the referee fall natu- 
rally, and the surrogate is left to act in his discretion. 
The remittitur is amended so as to award costs to the 
appellant in all courts, to be paid from the estate—In 
re accounting of Nathaniel Niles, administrator 





SECOND DIVISION. 


Motion for reargument; motion denied without 
costs—Luther HK. Mansfield, respondent, v. New York 
Central and Hudson River Railroad Company, appel- 
lant. ——Motion to revive with $10 costs—James B. 
Corbett, respondent, v. Twenty-third Street Railroad 
Company, appellant.——Motion to recall remittitur 
denied with $10 costs—Thomas C. Clark, appellant, v. 
Joseph Blumenthal and another, respondents.— 
Motion to dismiss appeal dismissed with costs—Lu- 
cinda H. Brush, appellant, v. George Kivans, respond- 
ent.— Judgment affirmed with costs—Charlotte B. 
Wilbour, appellant and respendent, v. Trow Printing 
and Book-Binding Company, respondent and appel- 
lant. — Judgment affirmed with costs—Stephen P. 
Nash and others, respondents, v. Sylvester H. Knee- 
land and another, impleaded, appellants. —Judgment 
affirmed with costs—Eugene EK. Fredenberg, respond- 
ent, v. Northern Central Railway Company, appellant. 
—Judgment affirmed with costs—Edward Kane, ap- 
pellant, v. City of Brooklyn and others.— Judgment 
affirmed with costs—George B. Rossman, respondent, 
v. Knickerbocker Ice Company, appellant. Judg- 
ment affirmed with costs—Francis J. Moisson, appel- 
lant, v. Adolph Kloster and another, executors, re- 
spondents. 
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NOTES. 

MVAIS is a scandalous case. It shows that abuses 

have not yet been driven out of the administra- 
tion of justice, and that great delay and inexcusable 
waste may take place in the aaministration in this 
court of the estates of dead persons. Here is asmall 
estate which has been the subject of this suit for thir- 
teen years, and at the end of the thirteen years most 
of the estate is wasted in litigation. Almost all the 
oyster has been eaten, and the shells remain. J am 
glad that Kay, J., came down with a heavy hand—not 
too heavy—on those who are responsible for such mon- 
strous abuse. I agree entirely with the view of my 
brothers.— Bowen,-L. J., in Brown v. Burdett, 60 L. T. 
Rep. (N. S.) 524. 


In his brief in People v. Ingersoll, 58 N. Y. 1, Charles 
O’Conor said: ‘‘At a period not very remote certain 
trading politicians discovered that the city of New 
York might be made the Golconda of fraudulent cu- 
pidity.’”’ : 


The tendency of legislation for many years past has 
been to place men and women on an equality so far as 
property is concerned. A bill has lately been intro- 
duced into the House of Commons by Mr. Ambrose, 
Mr. J. Howard, Mr. Addison and Mr. Kelly, under the 
title of the Intestates’ Widows’ Bill, with the object 
of giving widows larger rights of succession to their 
husbands on intestacy than those which they now en- 
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joy. At present the relative rights of husband and wife 
on the death of one of them are very far from being 
equal. A. husband on his wife’s intestacy becomes en- 
titled to all her personal property jure marita; a wife, 
on the other hand, even if there is no issue of her mar- 
riage, is entitled to only one-half of her husband’s 
personalty on his dying intestate, and the remaining 
half becomes divisible between her husband’s next of 
kin—generally his brothers and sisters or their de- 
scendants. With realty again the inequality is consid- 
erable, for while a husband becomes entitled on his 
wife’s intestacy toalife interest in the whole of her real 
estate, a wife, on the death of her husband without a 
will, can only be entitled to her dower; that is to say, 
a life estate in one-third of her husband’s realty, and 
every conveyancer knows that the widow is usually 
barred even of this right by the form of the convey- 
ance to her husband. The bill provides that where a 
man dies leaving a widow and no issue, and leaving 
real and personal estate not exceeding £500, the widow 
shall take the whole, and where the estate exceeds 
£500 the widow shall take £500 for her portion before 
any distribution is made. The bill seems to us to be 
sound in principle, and to be likely to prevent the in- 
justice which happens so often, of a widow being left 
in very impoverished circumstances merely because 
her husband was careless enough not to make a will.— 
Law Times. 


The literary side of the Leader introduced in New 
York several writers who have since become success- 
ful. Joseph Scoville, our ‘‘ Old Clerk’? and ‘‘ Old Mer- 
chant,’’ was also the ‘‘ Manhattan’’ correspondent of 
the London Standurd, who wrote reports of rebel vic- 
tories, and the grass growing between the stones on 
Broadway, and the apples roasting on the trees, dur- 
ing the civil war, all of which the English readers 
swallowed so greedily, that the Standard increased 
Scoville’s pay to £10—then equivalent to $75—a letter. 
But this wealth was not without alloy. Scoville’s life 
was made a burden to him by practical jokers, like 
Judge Dowling, who gave him secret warnings that 
the government was about to arrest him for treason, 
and pretended to consult with him in a friendly spirit 
as to how he could escape from Fort Lafayette. Occa- 
sionally a bogus warrant was issued for Scoville, and 
entrusted to an officer, with instructions to inquire 
for him everywhere, but never to find him. Then Sco- 
ville would go into hiding, and the copy for “ The Old 
Merchants of New York” would reach mein as round- 
about way as if it had been a message from Jeff Davis. 
Judge Dowling was fond of issuing such warrants. 
One evening I was entertaining a party of friends at 
dinner in my little house on T'wenty-second street. As 
I was carving the fish, the door-bell rang and a police- 
man wanted tosee me. I interviewed him in the tiny 
reception-room. Heexhibited a warrant for my ar- 
rest, and stolidly insisted that I must go with him at 
once. I made the best excuses possible to my guests, 
and left them shaking their heads over the early doom 
of the young man who could give such dinners. In- 
stead of taking me to the Tombs, the policeman stop- 
ped at the old Maison Dorée, on Union Square, where 
he said, Judge Dowling was dining. I found a merry 
party—the judge, Dan and Neil Bryant, Chris Connor 
and that set—who were bapquetting Roberts, the Eng- 
lish billiard champion. They wanted somebody to 
present him with a testimonial; happened to think of 
me, and hence the arrest. Indignant? What wasthe 
use of losing two good dinners? Had I refused to see 
the joke I should have been taken to the Tombs, 
locked up all night, and discharged the next morning 
with areprimand. The mainspring, the moving ob- 
ject of the Leader—as with every thing else with which 
he was ever connected—was A. Oakey Hall, then the 


district attorney. He was aconcise but indefatigable | 
writer. His knowledge of men, events and books was 
inexhaustible. His memory never failed him. His 
pen, like Goldsmith’s touched nothing that it did not 
adorn. His sweet, genial, even temper was never ruf- 
fled. All his powers of mind were always at his com- 
mand. His wit was as ready as his logic or his law. 
He was a born journalist, and the same qualities, dif- 
ferently applied, made him aborn lawyer. His rapid, 
delicate writing was aclear as copper-plate engraving. 
Mr. Hall made work seem like play by his example, 
and transformed it into pleasure by his companion- 
ship. One of his characteristics was to give everybody 
else the credit for his own ideas. His favorite phrase 
was, “I have elaborated that happy thought of yours 
alittle,” and he induced most persons to believe that 
they really had happy thoughts. Heused to stay at 
the office until the Leader had gone to press. I thought 
of course that this was because he enjoyed the proof- 
reading and the chat. Now I know it was to kindly 
guard me against any boyish blunders. After the pa- 
per was out we went to supper, generally to his house 
in Forty-second street. There was a chafing-dish 
ready on the table, with oysters, a bird, or a joint of 
venison, and Mrs. Hall to peep over the banisters to 
see that every thing was prepared so that Mr. Hall 
could cook while he talked. Never was his talk more 
brilliant than at 2 0’clock in the morning, with Mr. 
Hall as insensible to fatigue as if he had not done the 
work of five clever men during the long day. When 
my dramatization of ‘* Martin Chuzzlewit’’ was pro- 
duced at the Olympic, Mr. Hall offered to review it 
for the Leader, and I was selfishly glad to accept the 
offer, as his letter about ‘‘ The Ticket-of-Leave-Man ”’ 
at the Winter Garden, had helped that play to an im- 
mediate success. [secured a box for Mr. Hall, and 
undertook to hand it to him, so that I was accidently 
informed of his engagements for the day. In the 
morning he tried a case in the Oyer and Terminer. At 
noon he had a politicallunch and consultation at the 
lower Delmonico’s. Inthe afternoon he tried a civil 
case in Brooklyn. In the evening he dined at Bridge- 
port, Conn., and delivered the opening speech at a 

Democratic meeting. Having chased after him in vain, | 
I returned the box to the theatre, and abandoned all 
hope of his writing about my play. But when the 
curtain rose upon the second act, there was Mr. Hall, 
applauding the ‘‘ Todgers ”’ scene, and early the next 
morning came his article for the Leader. Isenta copy 
of itto Dickens, and afew years ufter it served asa 
letter of introduction. Once, ina murder case, I saw 
Oakey Hall conduct the prosecution against the de- 
fense of James T. Brady. No games of chess between 
champion players could be more intensely interesting. 
The accused was a fine-looking quadroon, and beside 
him, gracefully grouped to effect the jury, were his 
handsome wife, almost white, and two lovely little 
children. You may be sure that Mr. Brady referred 
to them most eloquently. There was not a dry eye in 
the court-room. The jurymen wept and fidgetted in 
their seats as if eager to acquit the husband of such a 
wife and the father of such children, no matter what 
he had done. But Mr. Hall referred to them in the 
equal eloquence, capping Brady’s poetical pathos with 
more pathetic poetry. Then he paused suddenly, and 
his tone changed as he regretted that he could not dis- 
play the people’s client to the jury. But the grave en- 
closed him, the worms were eating him, and the mur- 
derous hand of that fine-looking villain had destroyed 
the husband and father of just as interesting a family 
as this now paraded before the jury to check justice 
by an appeal to sympathy. The revulsion of feeling 
was painful, but it was effectual, and Brady’s client 
was hanged.—Stephen Fiskes Reminiscences in the 
American Musician. 


an 


ee age ee ee Se: Oe ere oe 1 Oe ee 
a , A Ler eee - ; 


. a 


er s Re 








On 


: 
wy = 





















od F 
” . 


Made in italy a , 


‘ a4 i ae So lt | | neha - 
2 In € 2I9NNNAOW ” 








